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Abstract 

More than ever before, two imperatives, ‗the right to know‘ and ‗the need to keep secret‘, 

find themselves in a contest for a position of primacy in the contemporary legal system. 

The need to keep secret is antipathetic to the right to know. The Canadian Charter of 

Human Rights and Freedoms has entrenched a person‘s right to disclosure of both 

exculpatory and inculpatory material in possession of the prosecution. Moreover, the 

common law has placed the additional responsibility on the prosecution to inquire of 

third parties as to the existence and production of material relevant to the defence.  

Despite the entrenchment of the right to disclosure the demands by the state have steadily 

grown for more evidence to be withheld from defendants, parties to proceedings and the 

public in general. The applications for in camera or ex parte hearings are common place 

and frequently acceded to.   

 

This thesis seeks to examine the clash of the two imperatives from the Canadian 

perspective. By using a comparative analysis of other jurisdictions throughout the thesis, 

it examines the various legislative instruments and common law employed in the 

Canadian Courts in respect of ‗ordinary‘ criminal trials as well as trials of suspected 

terrorists, specifically, in respect of disclosure and the ability to withhold material from 

other parties and refrain from the obligation to disclose. The thesis includes a full 

analysis of disclosure options, public interest immunity, informer privilege, special 

advocates and other regimes, and claims of privilege in the interests of national security.  

  

The thesis provides a number of detailed recommendations as to how Canada can better 

balance rights of accused against the public  interest and the needs of those who enforce 

the law.. The recommendations call for legal reforms, some new institutions for better 

accountability and new internal standards for those engaged in the investigation of crimes 

and national security matters.  
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Chapter 1 

Introduction 

I 

The police received a report that a young woman was missing. She 

was last seen leaving a party. All inquiries carried out by the family 

had failed to produce any clue of what had happened to the 25 year 

old. The police commenced a murder investigation. There was no 

body, no witness evidence, forensic evidence, physical evidence or 

even circumstantial evidence to indicate what had happened. The 

interviews of friends, family, associates and potential local suspects 

revealed little or nothing.  A covert intelligence strategy produced 

various intelligence products. Strong murder suspects emerged in 

the investigation. The intelligence resulted in some forensic clues to 

suggest what had happened to the victim. The family desired 

frequent meetings with senior police. They believed they had a 

right to know what had happened to their sister or daughter.  

 

Sensitive information was shared with the family. At least one 

member of the family passed that information onto an illegal 

terrorist / criminal organisation. Passing on the information placed 

one of the suspects under a threat to his life. That person had the 

right to know that there was a threat to his life and therefore be told 

of the threat. Once a person is told of the existence of such a threat; 

they inevitably complain that they have a right to know the source 

of the threat and how the police came to learn about the threat.  

 

In this case the body of the young woman has never been found. If 

the case ever comes before a court there is a mass of contradictory 

intelligence gathered using various investigative techniques. 

Numerous and diverse sources, both human and technical, have 

been responsible for the intelligence. If a suspect is charged with 

the murder, he will claim that as the accused, he has a right to know 

the case against him including the various sensitive matters law 

enforcement would rather not disclose. The disclosure of the 

sources of the intelligence could either place the source of the 
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information in danger or compromise various covert 

methodologies. 
1
 

 

This case illustrates the antagonistic relationship between the two imperatives of the right 

to know and need to keep secret. The imperatives are active long before any case will 

reach court for adjudication.  The investigative phase provides the foundation for all that 

will come later. Whether it is an intelligence or a criminal investigation, decisions, 

interviews with possible witnesses or suspects, inquiries, searches, covert techniques, 

intelligence and record keeping all stem from the investigative stage. Whether at the pre 

trial process, or, at trial, disclosure plays a critical element in the accused‘s defence.  

 

More than ever before, two imperatives, ‗the right to know‘ and ‗the need to keep secret‘, 

find themselves in a contest for a position of primacy in the contemporary legal system. 

The need to keep secret is the antipathy to the right to know. However pressures have 

steadily grown for more evidence to be withheld from defendants, parties to proceedings 

and the public in general. The applications for in camera or ex parte hearings are 

common place and frequently acceded to.  The standards of admissibility of evidence 

have been reduced. These pressures could be considered as justifiable in the modern era. 

In respect of crime, criminals are more organised and proficient and going to great 

lengths to avoid detection. Law enforcement agencies have placed more resources into 

proactive strategies. The use of informants, agents, physical surveillance, intrusive 

                                                      

1
 The author of this thesis was the Detective Chief Superintendent in charge of the murder investigation 

team. 
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surveillance, undercover officers and wiretaps all involve a covert world. Agencies that 

live and work in this world want to keep much of their activity secret and out of the 

public eye.  

 

The more serious the crime under investigation, the more likely that the full range of 

investigative techniques will be used and the more complex disclosure management will 

become. On the one hand, exposure of investigative strategies and techniques to the 

accused, and to the public, serves to reduce the overall effectiveness of these strategies 

and educates those under investigation. On the other hand, the more serious the offence 

under investigation, the more serious the consequences are for the accused and the greater 

the argument for the accused‘s right to know. 

 

National Security cases bring similar issues to those already highlighted. However, those 

who offer national security as an extraordinary exception to the principle of the right to 

know, emphasise that higher stakes are involved. They claim that breaches of national 

security can shake the nation‘s democratic foundations, threaten the community as a 

whole, and has the potential for terrorist attacks that result in mass casualties. Critics 

argue that without an enforceable right to know about government activities, the 

executive branch will only disclose that information which they believe will serve its 
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purposes.
2
 Whether national security demands a separate or different process to address 

terrorist behaviour, different from that of the criminal, is the subject of debate, due to the 

difficulties inherent in convicting terrorists and disrupting their activities.  

 

In respect of privilege the argument is similar. The recent Air India Report has attempted 

to address this issue by recommending a new national security privilege
3
 and has 

struggled to find, or reach, a workable conclusion for informer privilege regarding 

national security sources in criminal proceedings.
4
 

 

1.1 The Purpose of the Thesis 

 

The clash of the two imperatives, the public‘s right to know, and the State‘s need to keep 

secret, in the context of the criminal process examines how  the current Canadian law 

deals with the dilemma. It draws on the experience of other jurisdictions, in particular 

that of the United Kingdom whose approach to disclosure and privilege is slightly 

different to Canada. The thesis produces various recommendations for the modernisation 

of an approach to both the disclosure of material to the accused and aspects of privilege. 

The thesis addresses the subjects from a different perspective to most legal academic 

                                                      

2
  Mary-Rose Papandrea, ―Under Attack: The Public‘s right to Know and the War on Terror‖ (2005) 25 

B.C. Third World L. J. 35at 36.3 
3
 Commission of Inquiry into the Investigation of the Bombing of Air India Flight 182, John C Major Q.C.  

(Ottawa: Public Works and Government Services Canada, 2010) at vol 3. The Relationship Between 

Evidence and Intelligence and the Challenge of Terrorism Prosecutions at 140. 
4
  Ibid. at 128. 
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writing. Whilst it also addresses the current legislation and common law on a variety of 

relevant topics, this discourse takes into consideration the investigative phase embarked 

on by law enforcement or other agencies. It is submitted that the manner in which 

investigations are carried out needs to be strategic, principled and structured. With one 

eye on disclosure at all times, investigative techniques employed must be decided on the 

basis that disclosure will be required, such as to enable the accused to make full answer 

or defence, and alternatively that privilege will most likely apply. Within the realms of 

national security investigations, the mixture of security service involvement and law 

enforcement involvement are often not thought out strategically from the outset of the 

inquiries. The security services may have been involved in a long term intelligence 

investigation which they either did not intend, or did not realize,  would result in a 

criminal investigation and prosecution. When this transpires disclosure will become an 

issue. More often than not the security service will wish to withhold all of their material 

or a substantial part of it. The law enforcement agency will wish to access material for 

evidence or they will be concerned as to what the security service will possess which will 

ultimately effect the prosecution. Therefore, the interface between the two agencies with 

different and distinct mandates needs to be explored. 

 

1.2 The Scope of the Thesis 

The scope of the thesis is best understood in an outline of the chapters to come. 
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Chapter 2. - The Accused’s Right to Know in the Context of the Criminal Trial. 

Disclosure is part of the discovery process. Whereas discovery refers to any of the ways 

in which the defence obtains information, or evidence, which will assist him or her in 

their defence, disclosure is the obligation on the Crown to bring to the accused‘s attention 

relevant information or evidence.
5
 Common law forms the basis of disclosure and 

discovery in Canada and has evolved through a series of cases consisting of 

Stinchcombe,
6
 O’Connor, 

7
Mills,

8
 McNeil,

9
 McClure,

10
 Brown

11
 and Leipert.

12
 The 

common law has provided a legal infrastructure which has broadened the extent of 

disclosure to the accused in order that the accused may initiate a full answer and defence. 

This right is entrenched in section 7 of the Canadian Charter of Rights and Freedoms. 

The thesis takes the view that the law of disclosure needs to be reviewed and codified. 

The current approach is unnecessarily broad and cumbersome. 

 

Whilst the necessity and right to complete disclosure, to make full answer and defence,  

is fundamental , the appropriate way forward is to construct a legislated legal 

                                                      

5
 Donald J. Egleston, ―Disclosure in Criminal Cases‖ in Hedley Thompson, ed., Criminal Procedure: 

Canadian Law And Practice ( Canada: LexisNexis 2006)  at XIII-1.  
6
 R. v. Stinchcombe, [1991] 3 S.C.R. 326. 

7
 R. v. O'Connor, [1995] 4 S.C.R. 411. 

8
 R. v. Mills, [1999] 3 S.C.R. 668. 

9
 R. v. McNeil, 2009 SCC 3. 

10
 R..v. McClure, [2001]  1.S.C.R.445. 

11
 R. v. Brown, [2002] S.C.J. No. 35. 

12
 R. v. Leipert, [1997] 1 S.C.R. 281. 
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infrastructure that will deliver `relevant disclosure`. The relevancy term needs to be 

revisited to achieve a more pragmatic and workable approach.
13

 

 

Disclosure obligations following Stinchcombe are placed on the Crown as opposed to the 

law enforcement agency concerned. Although acknowledged that the police have a role 

and duty to disclose, this is not a statutory one. Legislation should clearly identify 

agencies‘ disclosure obligations and accountabilities. I will advocate a system of certified 

disclosure to ensure that some accountability exists for the disclosure of the relevant 

material.    

 

A comparative analysis of the United Kingdom`s Criminal Procedure and Investigation 

Act
14

 is used to examine the area of disclosure obligations placed on the defence. This 

contentious idea, if applied to the Canadian system, could assist the defence in obtaining 

the material for a full answer and defence, in possession of the prosecution, and at the 

same time assist the prosecution in identifying this material. Such a system would also 

reduce the current burden placed upon them. In summary, this chapter will consider how 

the current disclosure obligations as set out in common law can be refined, consolidated 

more manageable and more accountable. 

 

 

                                                      

13
 See Supra n 3 at 115. 

14
 1996 c. 25 (UK) 
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Chapter 3: The Need to Keep Secret: Public Interest Immunity. 

Section 37 of the Canada Evidence Act provides a legislated process which is juxtaposed 

with the common law process of claiming privilege. I will propose one simplified system.  

Both current processes are too complex and militate against the person‘s right to know.  

  

Section 37 also precludes certain proceedings from the adjudication, as the s. 37 process 

necessitates a completely separate proceeding before the Provincial, Superior Court or the 

Federal Court.
15

 Under the current position courts have struggled with ex parte or in 

camera proceedings and have danced between having no representation from the accused 

or plaintiff to the presence of the counsel where undertakings have been given.
16

 The 

common law and statutory processes are critically analysed.  

 

Section 39 of the Canada Evidence Act is a class privilege that relates to Cabinet 

confidences. Based on a certificate of a Clerk of the Privy Council the material cannot be 

disclosed. Challenges to this aspect of the Act are limited and provide the community 

with little confidence against claims of government accountability and transparency. 

 

Chapter 4: The Need to Keep Secret: Informants and Agents 

This category is a ‗class privilege‘ which stands on its own right under common law. 

Where such a claim is established the court has little discretion but to uphold the claim 

                                                      

15
 R. v. Pilotte, (2002) 163 C.C.C. (3d) 225;  

16
 R.v. Basi, 2009 SCC 52. 
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unless innocence at stake may be shown. The thesis notes the difference between the 

protections given to ‗informants‘ and ‗agents.‘ It suggests that the dichotomy which 

currently exists between informants and agents is flawed. Agents should be properly 

recognised as necessary to achieve the original policy objectives of the common law 

privilege. The same protection awarded to the informant should be available to the 

agent/source. This protection may be made possible by the creation of a judicialized 

process that authorises the activities of the agent. A difference is emphasized between an 

agent who is not a provocateur, and agents who are provocateurs. Whereas the former is 

entitled to protection the latter is not. Where a court decides that an informant or agent 

has to attend the court, and give evidence under the innocence at stake exception, a 

graduated response is possible which still assists the defendant in achieving full answer 

and defence, and yet protects the identity of the informant. The graduated response can 

begin with the witness evidence of the affiant or sub-affiant. Should the attendance of the 

informant or agent be required, then consideration should be given to anonymity or the 

use of screens. Ultimately the judge will have discretion to exercise in its determination 

of whether the defendant is impeded from mounting his or her defence by the use of the 

restrictions. 

 

Chapter 5. A Hierarchy of Counterbalancing Measures: Alternative 

Measures to Counterbalance the Need to Keep Secret with the Right to 

Know. 



 

10 

 

In order to ensure that the right to know is not trumped by the need to keep secret this 

chapter examines various methods that may be employed within the justice system in an 

effort to accommodate both parties within the adversarial process. Undertakings, 

abjurement, security cleared lawyers, special advocates and amicus curiae are placed 

within a hierarchy of counterbalancing measures and assessed against the affect it has on 

the individual concerned and the impact on the state.  

 

Chapter 6 National Security Privilege 

This chapter introduces the category of national security and considers  the debate as to 

whether that the category deserves a separate approach from ‗ordinary crime.‘  A 

different approach could involve distinct legislation and a more deferential attitude from 

the judiciary to the claims for national security privilege.  

 

The United States‘ employ a post 9 – 11 approach to the terrorist threat as a war on terror, 

and though they may endorse a principle of  ―salus populi suprema lex est‖ , in practice 

―inter arma enim silent leges‖ is what the United States appears to strive for. Canada has 

come to a Constitutional accommodation with the addition of legislative measures to 

address the terrorist threat and therefore ensures that the rule of law maintains its position 

of paramountcy. Where national security is at stake, those in favour of a national security 

privilege may call for greater protection against claims for disclosure of material than that 

afforded to the ‗ordinary‘ criminal process. 



 

11 

 

This chapter considers the recommendation of the Air India report for a new category of 

national security privilege which would apply to the deliberations of the National 

Security Advisor.
17

 A critical review of the rationale of the new privilege goes to the core 

of the difficulties of the interface between security agencies and law enforcement. The 

initial creation of Canada‘s Security Intelligence Service was based, in part, on the 

difference in the function of intelligence work and police work.
18

 More contemporary 

approaches can involve considerable overlap between intelligence investigation, and, the 

criminal investigation and process. The chapter examines the extent to which this new 

privilege would obstruct the right to know in the broadest sense. Thus national security 

privilege not only affects the public and the accused‘s right to know, but also the right to 

know of those other agencies charged with the responsibility of investigating terrorism or 

the protection of Canada‘s borders.  

 

Chief Justice Lufty described section 38 of the Canada Evidence Act 
19

 as‘ the antithesis 

of the fundamental principle of open justice.‘ Prior to section 38, national security was 

protected either by the common law or subsequently under section 41 (2) of the Federal 

Court Act.
20

 Absolute privilege resulted from an affidavit of a Minister claiming national 

security privilege. The concept of national security is difficult to define and interpret. 

                                                      

17
 Supra n 3 at 142.  

18
  Commission of Inquiry Concerning Certain Activities of the Royal Canadian Mounted Police, D.C. 

MacDonald ( Ottawa: Minister of Supply and Services Canada 198 1),  Second Report , Volume 2,  

Freedom and Security under the Law  at 688 at para.61. 
19

 R.S.C. 1985, c. C-5. 
20

 R.S.C. 1970, c. 10 (2
nd

 Supp.). 
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There is a constant fear and suspicion that government abuse and over-claim national 

security privilege.  

 

Section 38 of the Canada Evidence Act provides the legislative process that is used to 

ultimately decide whether documents in respect of national security, national defence or 

international relations will be disclosed. The process can only take place in the Federal 

Court. The bifurcated system is controversial and requires to be reconsidered.  

 

Despite a decision of the court to disclose the material to the interested parties, the 

Attorney General of Canada has a veto to stop such disclosure with only limited appeal 

from that decision. Although this procedure has not been used to date, it offends 

fundamental principles of fairness.  
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Chapter 2 

The Accused’s right to Know in the Context of the Criminal Trial  

2.1 Introduction 

It has been suggested that disclosure is the battleground of the modern justice system.
21

 

This battle is portrayed in the dicta of the 1969 United States case of State v. Ead. The 

defence sought materials that in most modern justice systems would be expected to be 

disclosed without dispute: 

1. Written statements secured by Cedar Rapids Police Department of all 

witnesses the State expects to testify at the trial, particularly those of 

Linda Beltram and Chester Davenport; 

2. Copy of the F.B.I. report covering its analysis of certain physical 

evidence; 

3. Investigation reports of police officers; 

4. Photographs of the deceased taken by the police in the course of their 

investigation; 

5. Certain physical evidence seized by the State following the alleged 

crime, including wrist watches of both defendant and the deceased, bed 

linen, whiskey bottle and cap there from, all of which were tested and 

analyzed for use against the defendant; 

6. Report of autopsy performed upon the deceased by Dr. Percy Harris, 

Linn County Medical Examiner, and Dr. Skopec, pathologist; 

7. ‗Any exculpatory evidence‘ in possession of the police department or 

the county attorney which would assist defendant in establishing his 

innocence.
22

 

 

The arguments considered against providing the disclosure were:- 

(1) It would afford the defendant increased opportunity to produce 

perjured testimony and to fabricate evidence to meet the State‘s case; 

(2) Witnesses would be subject to bribe, threat and intimidation;  

                                                      

21
 D. Phillips ―The Inquisitorial Aspects of an Adversary System‖ (2000) Med Sci Law 96 at 103 

22
 State v. Eads 166 N.W. 2d 766 (Iowa 1969) at 768. 
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(3) Since the State cannot compel the defendant to disclose his evidence, 

disclosure by the State would afford the defendant an unreasonable 

advantage at trial; and  

(4) Disclosure is unnecessary in any event because of the other sources of 

information which defendant has under existing law.
23

 

 

The trial judge granted the defence request for all but the basket clause of ―all exculpatory evidence.‖ 

When the prosecution sought a writ of certiorari the Supreme Court of Iowa ruled that the accused 

was not permitted to have access to the police reports and statements recorded by the police.  

 

   

Le Grand. J described the dilemma and imbalance faced by an accused in the 

criminal justice system:-  

 

He is frequently in custody; more often than not he is without funds; and 

seldom has he any opportunity to make an investigation or to engage in 

the fact-finding process so vital to his later defense. Meanwhile the State, 

with unlimited manpower and resources, has already completed its 

investigation, sometimes even before a formal charge is filed. If 

perchance the defendant should be able to conduct his own investigation, 

the trail is often cold when he starts after his evidence and ordinary 

sources of information have dried up. The argument has been made he 

already knows most of these things, and this is true if he is guilty. But at 

this point he is presumed to be innocent. 

 

If this presumption is anything other than a meaningless maxim, we are 

obligated to afford a person charged with commission of a crime a fair 

chance to defend himself. We must admit, for instance, a lawyer is of 

little help if he has none of the trial tools with which to work. He cannot 

adequately defend if he is denied access to the facts.......
24

 

 

In modern times it has become clear that a fair trial will depend greatly upon the weight 

accorded to the accused‘s right to know the case against him in order to assess his case 

and build his defence strategy  

                                                      

23
 Ibid. at 769. 

24
 Ibid. at 771. 
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II 

2.2 The Right to Know and the Obligation to Disclose - A Complex Issue 

. 

In the context of criminal trials many different jurisdictions have struggled with 

developing effective and meaningful legal mechanisms to address the right of an accused 

to know and meet the case against him. The fact that jurisdictions such as Canada, 

England and Wales, United States of America, Australia, Ireland, New Zealand and 

Scotland have initiated different approaches to disclosure evidences the complexity of the 

issue and the diversity of views on the best approach.   

 

2.2.1 The Canadian Approach to Disclosure.  

Disclosure in Canada for the most part operates in a legal framework developed under 

common law and in interpreting the Charter of Rights and Freedoms. Only a small 

number of Criminal Code provisions address the discovery obligations owed to an 

accused. Section 603 is triggered once a person is either ordered to stand trial or is at 

trial. At this point the accused is entitled to inspect and have a copy of the indictment, the 

evidence against him and any statement that the accused has made. The accused may also 

inspect the exhibits in the case.
25

  This section is an important aspect of the accused‘s 

right to know the case against him or her. However the obligation on the prosecution is a 

narrow one and does not address the mass of material gathered during the course of an 

                                                      

25
 Criminal Code, R.S.C. 1985, c. C-46. 
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investigation. Of equal importance is section 605 which permits the accused to access 

exhibits and perform scientific examination and analysis. Section 10(1) of the Canada 

Evidence Act provides for the cross examination of a witness at trial on prior statements. 

Copies of the statement can be obtained by the defence prior to the cross examination.
26

 

 

The remainders of the disclosure obligations are found in common law. Although the 

Supreme Court of Canada‘s decision in Stinchcombe 
27

 has been cited as an epoch case 
28

 

it was not responsible for the introduction of the Crown‘s obligation to disclose in the 

criminal trial. The significance of Stinchcombe is that it makes Crown disclosure a 

Charter obligation which cannot be denied without Charter review. In R. v. C (M.H.)
29

, 

delivered a few months before Stinchcombe, McLachlin J. quoted from Lemay, 

highlighting a requirement on the prosecution to ―bring forward evidence of every 

material fact known to the prosecution whether favourable to the accused or otherwise.‖
30

  

The fact remained that although the obligation existed it was often ignored in practice by 

Crown and by many courts. 
31

 The benefit of Stinchcombe is that it established some 

certainty in the law with regard to the Crowns obligation to disclose. Up to this point the 

law was ―informal, uneven and virtually unregulated.‖ 
32

 Sopinka. J asserted that 

                                                      

26
 Supra n 19. 

27
 Supra n 6. 

28
 Archibald Kaiser ―McNeil: A Welcome Clarification and Extension of Disclosure Principles: ―the 

adversary system has lingered on.‖ (2009) 62 C.R. (6
th

) 36 
29

 [1991] 1 S.C.R. 763 at para. 1. 
30

 Lemay v The King, [1952] 1 S.C.R. 232 at  257. 
31

 David T Tanovich  ―Taillefer:Disclosure, Guilty Pleas and Ethics‖ (2004) 17 C.R. (6
th

)  149.  
32

 Lee Stuesser, ― Reconciling Disclosure and Privilege‖ (1994) 30 C.R. (4
th

) 67.  
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development of the law in this particular area had been left to the courts. 
33

 Earlier in 

1984 the Law Reform Commission of Canada had called for legislation
34

 but had found 

no support from the Crown system for their conclusions.
35

  

 

2.2.2 Stinchcombe Disclosure 

The issue of disclosure arose in Stinchcombe as a result of the Crown‘s refusal to disclose 

a statement to the defence favourable to the accused. The Crown took the position that it 

did not intend to call the witness at trial, and that the statement was not reliable. The 

witness had testified at the preliminary inquiry. Following her testimony, the R.C.M.P. 

recorded a statement on audio tape before the commencement of the trial. The R.C.M.P. 

recorded a further statement from the witness during the trial. Despite the fact that the 

defence was aware of the existence of her evidence and statements they were refused 

disclosure of the statements or the contents. The witness refused to submit herself to 

interview by counsel for the defence and the court ruled that the prosecution were under 

no obligation either to call the witness or to disclose the material to the defence.  

 

When the case reached the Supreme Court of Canada, Sopinka. J stated that the Crown‘s 

arguments against the duty to disclose were without merit.
36

 Furthermore he declared that 

―the fruits of the investigation which are in possession of the counsel for the Crown are 

                                                      

33
 Supra n6 at para. 9. 

34
 Report 22: Disclosure by the Prosecution (1984). 

35
 Don Stuart , Charter Justice in Canadian Law, 5

th
 ed. (Ontario:Carswell 2010) at 184. 

36
 Supra n6 at para.  11. 
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not the property of the Crown for the use in securing a conviction but the property of the 

public to be used to ensure that justice is done.‖ 
37

  Sopinka‘s declaration formed the 

basis of a common sense approach: that a person‘s right to know the case against him 

entitles him to the information which the Crown possesses in order to make a full answer 

and defence.
38

  The Supreme Court had already ruled that the right to make a full answer 

and defence formed part of the principles of fundamental justice protected by Section 7 of 

the Charter.
39

  

 

The material to be disclosed was not just that evidence which tended to show the guilt of 

the accused and on which the prosecution would rely. It also includes evidence collected 

in the investigation favourable to the accused.
40

 The breadth of the material to be 

disclosed immediately suggests that the decision demanded that investigative files be 

‗opened‘ to the defence. The burden this placed on the prosecution and the subsequent 

delays that would inevitably ensue was raised before the Supreme Court, but largely 

dismissed. The court was of the view that disclosure already took place on a voluntary 

basis, and that despite some increase in workload for the Crown, this could be offset by 

efforts of counsel on both sides to resolve disputes.
41

 In retrospect it should be said that 

Sopinka‘s prophesy in respect of the cooperation between counsel and the time saved as a 

                                                      

37
 Ibid at para. 12. 

38
 Robert  W Hubbard, Peter M. Brauti, & Candice Welsch ― Selective Prosecutions and the Stinchcombe 

Model for Disclosure,‖ (1999) 42 Crim. L Q 338 at 362. 
39

 see Dersch v. Canada (A.G.) [1990] 2 S.C.R. 1505 at para. 15. 
40

 Supra n6 at para. 29. 
41

 Ibid. at para. 13. 
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result of the disclosure has not been realised. Neither is it clear that disclosure has a 

tendency to result in guilty pleas.  

 

The limitations placed on Stinchcombe disclosure result from the discretion that the Court 

has placed on the Crown. The discretion the Crown has been given may be exercised in 

respect of both the withholding of information and the timing of the disclosure.
42

 The 

prosecution has the discretion to withhold information in respect of:- 

(a) privileged information, or 

(b)  information that is ―clearly irrelevant‖. 

Privilege is dealt with in various other chapters in this thesis. What is of more concern at 

this stage is the approach of the court in the determination of ‗relevance.‘ 

 

2.2.3 Relevance 

 

The Supreme Court of Canada stated that the Crown need only disclose relevant 

information to the defence. There are various statements throughout the judgment which 

provide some guidance and indicators as to how relevance is defined and how it is to be 

approached: 

                                                      

42
 Ibid. at para. 20. 
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(i) some of the information will be in a form that cannot be put in evidence by the 

Crown but can be used by the defence in cross-examination or otherwise;
43

 

(ii) the prosecution need not produce that which is clearly irrelevant;
44

 

(iii) there is a general duty to disclose all material it proposes to use at trial and 

especially all evidence which may assist the accused even if the Crown does 

not propose to adduce it;
45

 

(iv) the material must include not only that which the Crown intends to introduce 

into evidence but also that which it does not;
46

 

(v) no distinction should be made between inculpatory and exculpatory evidence; 

and 
47

 

(vi) all statements obtained from persons who have provided relevant information 

to the authorities should be produced notwithstanding that they are not 

proposed as Crown witnesses. Where statements are not in existence, other 

information such as notes should be produced, and, if there are no notes, then 

in addition to the name, address and occupation of the witness, all information 

in the possession of the prosecution relating to any relevant evidence that the 

person could give should be supplied.
48 

 

                                                      

43
 Ibid. at para. 18. 

44
 Ibid.at para 20. 

45
 Ibid.at para. 22. 

46
 Ibid.at para. 29. 

47
 Ibid.at para. 29. 

48
 Ibid.at para. 33. 
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The main thrust of the disclosure test lies in the assertion that the prosecution can only 

withhold that which is clearly irrelevant or subject to the laws of privilege. Despite the 

apparently generous reformulation of the disclosure obligation in favour of the defence 
49

, 

it has been suggested that the judgment did not set out what relevance means.
50

 In the 

event that there is a dispute between the Crown and the defence in the exercise of 

discretion in non-disclosure, the defence can have the matter reviewed by the trial judge. 

The test set for the judge on review is that the ― information ought not to be withheld if 

there is a reasonable possibility that the withholding of  the information will impair the 

right of the accused to make full answer and defence, unless the non-disclosure is 

justified by the law of privilege.‖
51

   

 

Other cases have elaborated on relevance. In Egger ―one measure of the relevance of 

information in the Crown's hands is its usefulness to the defence: if it is of some use, it is 

relevant and should be disclosed‖. 
52

 In Chaplin the judge defined relevance as ―there 

being a reasonable possibility of being useful to the accused making a full answer and 

defence.‖
53

 Finally, of some assistance are the comments of Cory J. in Dixon. In the 

courts consideration of disclosure in an appeal, the test for relevancy is that the accused is 

to show that the undisclosed information could have been used in meeting the case for the 

                                                      

49
 Gerry Ferguson ― Judicial Reform of Crown Disclosure‖ (1992) 8 C.R. (4

th
) 295. 

50
 Loretta N. Colton ― R.v. Stinchcombe: Defining Disclosure‖ (1995) 40 McGill L.J. 525 at 534. 

51
 Supra n6 at para. 22. 

52
 R. v. Egger, [1993] 2 S.C.R. 451 at para. 20. 

53
 R. v. Chaplin, [1995] 1 S.C.R. 727 at para. 30. 
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Crown, advancing a defence or otherwise making a decision which could have affected 

the conduct of the defence....‖
54

 

The subsequent guidance given by the Supreme Court in the decisions after Stinchcombe 

provides some assistance but they are over shadowed by the broad requirement in 

Stinchcombe which demands disclosure unless the material  is ―clearly irrelevant.‖  

 

This test provides little incentive to the Crown to sort the wheat from the chaff. Fearful 

Crowns may disclose everything except specific material subject to privilege claims. 

Whilst this may seem desirable for the defence, in essence, it can overburden the defence 

with a mass of useless material that must be sifted to find material which can assist the 

defence. The threshold set by Stinchcombe for non-disclosure is high and this results in 

such a mass of disclosure that the defence can have problems in understanding the core 

issues in the Crown case. 
55

 The day- to- day trials of relatively minor offences may not 

produce these particular difficulties and a strong argument can be made that there should 

be no difficulties in opening the prosecution file to the defence. That said, procedures and 

guidance should be developed which apply to all cases. Thereafter Crown prosecutors 

may be encouraged to employ an open file approach in relation to appropriate cases. A 

segregated policy of large or small cases would only result in more litigation and delay. 

In Dunn the judge noted that ―the complaint here isn't that there has not been enough 

                                                      

54
 R. v. Dixon, [1998] 1 S.C.R. 80 at para 22-23. 

55
 Patrick Le Sage & Michael Code, Report of the Review of Large and Complex Criminal Case Procedures 
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disclosure, it's that there is too much disclosure for the defendants to manage in its 

current form.‖
56

  

 

Colton‘s concern is the opposite. She highlights that the broad discretion where the 

Crown can restrict disclosure could permit the Crown to ―empty the right of disclosure of 

any real meaning.‖
57

 Realistically, although there is always potential for abuse in the 

process by the Crown, it is seems unlikely that prosecution would show the utter 

contempt for disclosure described by the author. Such blanket disregard would 

undoubtedly result in personal sanction on the Crown.  

 

On balance it is submitted that the relevance test is over broad and in the more complex 

cases fails to provide meaningful disclosure. Such a broad test is not shared by other 

jurisdictions. 

 

A. England, Wales and Northern Ireland 

The disclosure regime is regulated by the Criminal Procedures and Investigation Act 

1996 
58

 (CPIA) as amended by the Criminal Justice Act 2003.
59

 The prosecution is to 

make disclosure to the defence when there is ―any prosecution material which has not 

previously been disclosed to the accused and which might reasonably be considered 

                                                      

56
 R.v. Dunn, [2009] O.J. No. 5749 ONSC at para. 44. 

57
 Supra n 50.  

58
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capable of undermining the case for the prosecution against the accused or of assisting the 

case for the accused.‖
60

 The test is an objective one. However, prior to the amendment 

this test had been in two parts. The first primary disclosure test was that which in the 

prosecutor‘s opinion would undermine the prosecution case. This subjective assessment 

by the prosecution was considered to be highly ambiguous
61

 and unpopular.
62

  

 

Corker considered the subjective assessment to be equivalent to a lottery that depended 

on which prosecutor was appointed to the case. Only after the defence made a statement 

which would outline the nature of the defence, would the prosecution apply the second 

part of the test which would reveal material which would assist the defence.
63

 The 

amalgamation of the two tests in the 2003 amendment to the CPIA brought about the 

single objective test. The Attorney General for the United Kingdom issued guidelines on 

disclosure which provided assistance in identifying the relevant material. Material should 

include: 

― anything that tends to show a fact inconsistent with the elements of the 

case that must be proved by the prosecution. Material can fulfil the 

disclosure test: 

(a) by the use to be made of it in cross-examination; or 

(b) by its capacity to support submissions that could lead to: 

(i)      the exclusion of evidence; or 

(ii) a stay of proceedings; or 

                                                      

60
 Supra n58, Section 3(1)(a). 

61
 David Corker ―The CPIA Disclosure Regime; PII and Third Party Disclosure, The Defence Perspective‖ 
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63
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(iii) a court or tribunal finding that any public authority had acted 

incompatibly with the accused 's rights under the ECHR, or 

(c) by its capacity to suggest an explanation or partial explanation of the 

accused's actions.‖
64

 

 

The same guidelines at paragraph 12 went onto provide more descriptions of 

the types of material that would normally meet the test and be disclosed:- 

 Any material casting doubt upon the accuracy of any prosecution 

evidence. 

 Any material which may point to another person, whether charged or 

not (including a co-accused) having involvement in the commission 

of the offence. 

 Any material which may cast doubt upon the reliability of a 

confession. 

 Any material that might go to the credibility of a prosecution witness. 

 Any material that might support a defence that is either raised by the 

defence or apparent from the prosecution papers. 

 Any material which may have a bearing on the admissibility of any 

prosecution evidence. 

 

In addition to the Attorney General guidelines, Codes of Practice in respect of disclosure 

were required under Section 23 of the Criminal Procedure and Investigation Act 1996. 

The codes provide a practical approach to disclosure including the roles and 

responsibilities of police and the prosecution. Material to an investigation is defined as 

relevant ―if it appears to an investigator, or to the officer in charge of an investigation, or 

to the disclosure officer, that it has some bearing on any offence under investigation or 

any person being investigated, or on the surrounding circumstances of the case, unless it 

                                                      

64
 Attorney General (UK) Guidelines on Disclosure (2005) available at 
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is incapable of having any impact on the case.‖
65

 This definition appears to have caused 

some confusion. In their examination of the CPIA, Kuo and Taylor, conclude this to be 

the prosecution‘s disclosure test.
66

 Whilst this is an understandable conclusion on a plain 

reading of the text in the Codes of Practice I would submit that this is the wrong 

conclusion. The proper disclosure test is that under section 3 (1) of the parent act. The 

Codes of Practice are geared to regulate the criminal investigation and those involved in 

the investigation and disclosure process. The relevant material guides investigators into 

that material which maybe relevant and should be gathered into the inquiry. It emphasises 

the importance of investigators and those appointed as disclosure officers to consider 

what maybe relevant to disclosure from the outset of their inquiry.  

 

The British unitary test of disclosure has continued to meet opposition. The test is applied 

to material which undermines the defence has been described ambiguous and subject to 

broad or narrow interpretations by the prosecution. A narrow interpretation results in 

much less disclosure of material to the accused.
67

 One further limit to the process of 

disclosure has been expounded by the House of Lords. Lord Bingham stated that where 

―the material is neutral in its effect or which is adverse to the defendant, whether because 

it strengthens the prosecution or weakens the defence‖ disclosure is not required under 

                                                      

65
 ―Code of Practice‖, Criminal Procedure and Investigations Act 1996 (s23(1)) . 

66
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the CPIA.
 68

 No doubt the rationale behind his Lordship‘s deliberation lay in the fact that 

this material was not being used against the defendant at his trial and could be of no 

assistance whatsoever to the defendant. The material was obviously not of an evidential 

standard or the prosecution would have used the material in the case. All the evidence that 

was being relied on was served on the accused person(s). Therefore under this approach to 

relevance the material did not meet the test. 

 

B. The United States of America 

Although the various states in the United States have their own rules with regard to 

discovery, the Federal requirements have evolved from common law. In particular Brady v. 

Maryland sets down the relevance test.  The prosecution is to produce to the defence 

―evidence favourable to an accused upon request ......... material either to guilt or to 

punishment, irrespective of the good faith or bad faith of the prosecution.‖69 Prosser has 

pointed out that subsequent courts defined materiality narrowly culminating in Kyles that 

defined materiality as whether ―favourable evidence could reasonably be taken to put the 

whole case in such a different light as to undermine confidence in the verdict.‖ 70 

 

C. Australia 

Australia has a Federal system. Only relatively recent decisions in Australia have resulted in 

a common minimalist approach to disclosure. Prior to this, the various Directors of Public 
                                                      

68
 R. v. H & C, [2004] 2 A.C.132. at para. 17. 

69
 (1963) 373 U.S. 83 at 87. 
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Prosecutions used their policies to disclose on a voluntary basis.71 In R. v. Mallard 72 the 

court adopted the English Law employed before the CPIA. 73  The disclosure obligation was 

determined as the requirement to disclose evidence that was material to the issues to be 

contested at court.  It also referred to evidence that cast a significant light on the credibility or 

reliability of material prosecution witnesses or the acceptability and truthfulness of 

exculpatory evidence by or for the accused.74 The Court in Australia delineated the threshold 

of disclosure as being restricted to the contested issues at court, and is therefore an extremely 

narrow standard. The question naturally arises as to how the prosecution might know what 

the contested issues are. In some of the territories defence disclosure is mandatory. However 

a more accurate, but equally narrow test was proffered which refers to the statement of Lord 

Hope in Brown requiring the prosecution to disclose material that would undermine the 

prosecution case. Whilst the High Court of Australia was of the view that the English System 

had evolved, nevertheless the Brown case accurately reflected the legal position on Australia. 

 

D. Scotland 

New legislation has been enacted in Scotland. The prosecutor has a duty to review all the 

information that may be relevant to the case for or against the accused of which the 

prosecutor is aware and disclose the information to the accused if 

 (a) the information would materially weaken or undermine the evidence 

that is 

                                                      

71
 see Martin Hinton ―Unused Material and the Prosecutor‘s Duty of Disclosure‖ (2001) 25 CLJ 121 for a 
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likely to be led by the prosecutor in the proceedings against the accused, 

(b) the information would materially strengthen the accused‘s case, or 

(c) the information is likely to form part of the evidence to be led by the 

prosecutor in the proceedings against the accused.
75

 

 

The term materiality has not been defined under the Act. It has been a term used in the 

common law prior the codification of disclosure. Critics, before and after the legislation, 

voiced concern that the term is vague and ―inherently malleable‖ with the potential for a 

subjective as opposed to an objective assessment of the material.
76

 

 

E. New Zealand 

Relevance was defined under the Criminal Disclosure Act as ― in relation to information 

or an exhibit, means information or an exhibit, as the case may be, that tends to support 

or rebut, or has a material bearing on, the case against the defendant.‖
77

  This succinct 

definition focuses on the prosecution‘s evidence, and, as a result, does not tend to focus 

directly upon possible defences which may be open to the defendant. 

 

2.2.4 A Realistic Approach to Relevance 

 Each of the jurisdictions above applied a different approach to the relevance test which 

fundamentally affects what must be disclosed and what may not. It is therefore necessary 

to establish a relevance test or threshold that will meet the needs of the defendant in a fair 

trial and at the same time deliver meaningful and appropriate disclosure. The simplest 
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approach to disclosure is to apply an ‗open file approach.‘ Robert Mosteller endorses 

such an approach in his analysis of disclosure failures in a racially motivated gang rape 

case and commends the example set by North Carolina who initiated an open file policy. 

78
 Omeroid similarly calls for a policy of ―total disclosure‖ with a presumption of 

disclosure to include all covert material.
79

 The benefits of the system include the absence 

of the application of any subjective or objective tests by the prosecutor and the access 

granted to the defence to the mass of material in the investigative file. This would also 

save a large amount of time employed by the prosecution assessing the file for disclosure. 

The investigative file is broadly defined and includes any matters or evidence obtained 

during the investigation.
80

  

 

Despite the apparent benefit it is submitted that there are problems with the ―open file‖ 

solution. Where the defence has been granted open access to the file on a voluntary basis 

the defence counsel should proceed with caution and clarify what the open file consists of 

and what has been excluded from it. Most files will contain some material which will 

necessitate claims of public interest immunity and privilege. Furthermore, the mass of 

materials collected in the course of the average criminal investigation can be substantial 

and will require defence or the accused to expend considerable effort to sift the materials. 

In more complicated and lengthy investigations the quantity of disclosure material can 
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amount to tens of thousands and even hundreds of thousands of pages. This raises 

difficulties in the management of disclosure of the materials both to the defence and 

subsequently for document management in the courts.
81

 Notably in protocols developed 

by the Crown Court in England for the management of disclosure the court has cautioned 

against ―handing the defence the keys to the warehouse.‖ The court considered this as an 

abuse by the prosecution resulting in huge defence costs with little benefit to the course 

of justice. The court emphasised the importance of the assessment responsibilities placed 

on the prosecution to deliver relevant material. 
82

 

 

A fair approach to disclosure must contain the following in order to enable the accused to 

present a full and answer and defence. Relevant material should be defined as:-  

(i) The prosecution papers, documents or other materials likely to be relied on in 

the presentation of the prosecution case in respect of all accused before the 

court. 

(ii) Where actual prosecution material cannot be disclosed to the defendant 

physically, a list of the material with appropriate descriptions and details of 

the location where the exhibits or material is held. 
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(iii) Material which is not in the prosecution material under (i) or (ii) which is 

likely to assist the defence in the presentation of its case. 

(iv) Material which is not in the prosecution material under (i) or (ii), which on 

appraisal could be used to present a reasonable defence to the charges or 

indictment. 

(v) Material which is not in the prosecution material under (i) or (ii) which 

weakens or has an adverse impact on the prosecution case. 

 

The difference between the use of the relevance test under Stinchcombe, and the 

assessment above, is that the latter works on a positive assessment, whilst the former, 

based upon the standard not clearly irrelevant, is a negative assessment.
83

 The negative 

assessment leans more toward the open file or warehouse approach. The positive 

approach assesses the material against positive indicators and can produce more 

meaningful disclosure which should assist by not providing the defence with superfluous 

material impeding progress toward a defence and trial.  

 

One criticism of the narrower test of relevance arises from the adversarial approach to the 

criminal process. Suspicion lingers over the application of the test by law enforcement 
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and the Crown and by virtue of the fact that the defence may never know whether what 

they consider to be relevant to the case may have been withheld. 
84

  

 

III 

2.3 Duties on the Crown to Disclose 

Sopinka in Stinchcombe laid the initial responsibility for sorting the ―wheat from the 

chaff‖ at the feet of Crown counsel.
85

 The obligation was not placed directly at the feet of 

law enforcement who prepare the investigation and prosecution file. If any system of 

disclosure is to work, short of an open file, then there has to be confidence in the both the 

Crown and in law enforcement. Luther asserts that it is the deep mistrust that exists 

between Crown Counsel and defence lawyers that leads to lengthy disclosure hearings. 

Moreover, the fact that the Crown has left the review of the material to the police to 

assess has converted the Crown into a mere post box for disclosure to the defence.
86 

 The 

allegation is that the Crown does not address disclosure in a professional and ethical 

manner. It is not difficult to understand why the mistrust exists. Although the Crown is 

first and foremost a Minister of justice
87

, realistically the prosecutor will be interested in 

the outcome of the criminal trial. The Marshall Commission stated that ―to expect any 

prosecutor to evaluate with any degree of objectivity whether certain evidence in his or 
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her possession will be of use to the accused may be too much to expect in everyday 

practice.‖
88

  

 

In the United Kingdom research has taken place that provides some justification to the 

concerns raised by the Marshall Commission. 88% of barristers, 87% of defence 

solicitors and 84% of the Crown Prosecution Service were dissatisfied in the way the 

disclosure regime was operating. There were many concerns over the quality of the 

prosecutors‘ review of the material.
89

 More damning from the Crown prosecutors 

perspective was the finding that ―nearly 60% of barristers (72% of defence barristers) and 

15% of judges said that in their opinion non sensitive unused material was often withheld 

from the defence which should have been disclosed.‖ The authors suggested that a 

contributory factor may be the difference in the police and Crowns understanding of what 

was disclosable.
 90

  

 

An example of the disparity in the application of the correct legal concept of relevance 

was evident in the Canadian case of Trang.
91

 In a large and complex case, a Crown 

liaised directly with the investigation team on disclosure. The defence claimed 

misconduct by the Crown and pointed to the test employed by her. She had instructed 
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RCMP that ―irrelevant evidence was that which the Crown did not intend to tender in 

evidence‖ which was clearly wrong. There is no excuse for counsel to be wrong in law. 

Provincial Attorney-General‘s
92

 and the Federal Public Prosecution Service
93

 have 

sufficient direction via guidelines and manuals to assist prosecutors in their disclosure 

responsibilities. However updated uniform guidelines for prosecutors such as that agreed 

by The Uniform Law Conference of Canada in 1985 and adapted across Canada by 1990 

94
 would greatly enhance the operational aspect of disclosure rather than the myriad of 

guidelines that subsist across Canada.  

 

The Crown prosecutor‘s duty to disclose was clarified and amplified as a result of the 

Supreme Court decision in McNeil.
95

 Stinchcombe had applied to the relevant material 

relating to the accused‘s case which was in the possession
96

 or control
97

 of the Crown.  

McNeil clarified that the various government agencies are not part of the Crown for the 

purposes of disclosure.
98

 Therefore the Crown cannot produce that it does not possess or 

control. Whilst the issue of third party materials in respect of disclosure is discussed 

below, McNeil made clear there was a corollary duty on the investigating police to hand 
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over all relevant material as the fruits of their investigation.
99

  The investigating police 

service is the information gatherer and according to the clarification in McNeil is charged 

with the responsibility of the initial relevance assessment which ultimately decides what 

shall be handed over the Crown. 

 

3.2. The Duty on the Police to Disclose 

In McNeil the references to the police duty of disclosure seem to be addressed by two 

different standards.  In paragraph 23 the court referred to the duties of the police to 

disclose material to the Crown as follows 

(1) ―.....to disclose to the Crown all relevant material in their possession‖ 

(2) ―.... the police obligation to disclose all material pertaining to the investigation of 

an accused to the Crown.‖ 

At paragraph 53, the court states in relation to the duty on the police first party disclosure 

that‗ the difficulty lies in identifying the contours of relevance.‖ 

 

One standard refers to all material with no test of relevance carried out by the police. This 

may be supported by the legislative instruments referred to by the court which has no 

mention of relevance. The second standard contains a clear relevance test. This raises the 

question as to the role of the police in the disclosure process. The responsibility for the 

decision about relevance is with counsel for the Crown. However the Crown can only 
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deal with the information given to them by the law enforcement agency.  Boudreau J in 

MacPherson stated that ―it is trite to say that, unless the police investigators make all of 

the evidence available to Crown counsel, it is impossible for Crown counsel to make full 

disclosure to the defence.‖
100

 Even this judgment is ambiguous.  It uses the term 

‗evidence‘ as opposed to ‗information‘ and makes use of simple language such as ‗the 

totality of the information gathered in the course of the investigation.‘ Ultimately 

Boudreau J, made the valid point that the Crown has no real power to compel the police 

to produce the material to them, and, that they rely on their good faith and compliance 

with legislative instruments and codes governing their behaviour and compliance.
101

 

These safeguards are insufficient to satisfy the defence who view the process of 

appointing the police officers to discharge obligations under the disclosure regime as 

equivalent to putting a fox in charge of a hen house.
102

 

 

 

2.3.1 Police Culture and Disclosure 

There is a cultural conflict between the role of the investigator in the detection of crime 

and the role of the person responsible for disclosure. In the investigation of crime the 

rationale for the existence of the police officer is to detect the criminal and bring that 

person before the courts. Therefore in an attempt to prosecute the offender the police are 
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not only to collect evidence which will secure the prosecution of the offender, but, at the 

same time collect information which will detract from the prosecution case, or, assists the 

suspect in their defence to the charge.
103

 In his examination into the miscarriages of 

justice in the London City Bond Cases, Butterfield J asserted that 

I am left with the clear impression that HMCE believe that disclosure is 

often a tactical game played by defence lawyers in which the lawyers 

seek not to assist those they represent but to embarrass, disrupt and 

disadvantage the prosecution process. The defence, on the other hand, 

consider that HMCE operate in a culture of secrecy; they see the 

solicitors for HMCE as deliberately unhelpful, evasive and 

uncooperative, withholding material out of obstinacy rather than a 

genuine attempt to comply with the law. In that pungent atmosphere of 

distrust it is hardly to be wondered that each becomes suspicious 

sometimes to the point of paranoia about the actions of the other.
104

 

 

Taylor highlights the dilemma that investigators have to face the fact that where the 

officers are convinced of the guilt of a suspect that they have the ability to manipulate the 

material. Material which may assist the defence can be downplayed, interpreted in a less 

favourable way toward the defence and even withheld from the prosecution altogether.  

105
  Particular lines of inquiry which favour the accused can be ignored whilst the 

resources are deployed to collect evidence of the guilt of the suspect. 

 

 It is the investigator‘s function to follow the evidence and develop lines of investigation. 

For an investigator to ―put all his or her eggs‖ into one basket is a critical error which 
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could leave the investigation in a weak position should the main line of investigation fall 

down. Canadian law does not require law enforcement to pursue all reasonable lines of 

inquiry whether inculpatory or exculpatory. In Brown the court took the view that the 

defence could request the prosecution to carry out investigations, either through 

discussion or by notice to the court, into material deficiencies in the case and the Crown 

was under a duty as part of the disclosure obligations to carry out those investigations.
106

 

The Court of Appeal in Darwish rejected a duty on the Crown to investigate lines of 

inquiry to assist the defence. It viewed the decision in Brown as a case where there were 

specific allegations of state misconduct which an investigation could bring material and 

meritorious evidence to support the allegations. Doherty J stated that ―No matter how one 

characterizes the obligation recognized in Brown, that obligation stops well-short of 

imposing a duty on the prosecution to conduct any investigation that on a reasonable 

view could assist an accused in advancing a substantive defence.‖
107

  

 

A plain reading of Brown does not appear to limit the duty to investigate in the manner 

suggested in Darwish. Brown did lack some clear parameters around the duty to 

investigate. The Canadian Courts have missed a very clear opportunity to entrench an 

accused‘s right to know the case against him by the rejection of clear responsibilities on 

the prosecution to pursue reasonable lines of inquiry; however failure to obtain leave to 

appeal to the Supreme Court means that any such requirement would require legislation. 
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The requirement is found in England and Wales in the ―Codes of Practice‖ required by 

the CPIA.
108

  The requirement is a safeguard against any partisan approach to 

investigation which decides that there is only one line of inquiry to pursue. As Corker and 

Parkinson rightly suggest  

 

―An investigation which is selective, in only seeking to identify and 

gather material consistent with the investigator‘s hypothesis as to who 

committed the crime whilst ignoring other inconsistent material, would 

clearly be in breach of this provision‖
109

 

 

Where the defence provides information which suggests a different hypothesis, the 

person in charge of the investigation has a duty to apply the ‗reasonable test‘ to the 

hypothesis. One of the objections from law enforcement and prosecutors against the 

introduction of this provision into Canadian law is the opportunity provided to the 

defence to send the police on a wild goose chase or to carry out the defence investigation 

for them. Fisher‘s research on the English system suggests that the benefits of this 

provision are secured because as a result of concern over the penalty for not following 

reasonable lines investigators do not arbitrarily exclude other potential leads and 

suspects. 
110

 A prudent investigator will write down the rationale as to the decision to 

pursue the line of inquiry or to reject it. The decision process will be relevant in any 

application for an abuse of process application. 
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 The Codes of Practice provide only that ―what is reasonable in each case will depend on 

the particular circumstances.‖
111

 The Disclosure Manual suggests that the assessment 

comes down to professional expertise.
112

 The Codes of practice are not directly 

enforceable. However, defence lawyers have used the alleged breach of the Codes of 

Practice as a part of an abuse of process application.
113

 In a civil claim against the 

Hamilton-Wentworth Police Services Board, resulting from the preferment of charges 

and detention in custody of an innocent person, the Supreme Court of Canada ruled that a 

tort of negligence investigation exists. The standard of care in the investigation was based 

on the actions of the reasonable police officer in like circumstances.
114

  It is submitted 

that this test is suitable to any assessment of an allegation that reasonable lines of inquiry 

have not been pursued. 

 

There is always the danger that an investigator may intentionally or unintentionally fail to 

disclose information that weakens the case. It has been said that even where statutes and 

regulations are imposed ―the police are extremely adept at circumventing rules that 
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attempt to limit their powers or contain their discretion.‖ 
115

 Checks and balances are 

required to ensure that disclosure obligation by the law enforcement agency are properly 

met. Two basic elements are necessary to an accountability process. Firstly oversight or 

inspection of the process and secondly, a uniform approach to the process of disclosure 

which the oversight body can check and measure performance against. 

 

 

2.3.2 Oversight and Inspection 

Sybil Shepherd suggests an independent disclosure commissioner should be appointed. 

116
 There are various possibilities in this regard. The more independent a body is from the 

service who is the subject of audit the more accurate and acceptable their findings will be. 

Primarily the most efficient  way to ensure police law enforcement compliance with  

disclosure is to create a specific independent body to carry out general inspection duties 

whether on their own account or as a result of a request from the agency. Such a body 

should have the necessary powers to announce their inspection and to be permitted to 

access the materials in an investigation. An inspection could not examine every 

investigative file but would dip sample from files in both volume crime and major crime. 

This route would require agreement and funding by the Federal, Provincial and 
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Municipal governments. The idea of creating another agency and the bureaucracy that 

goes with it is never a popular option.  

 

The Office of the Auditor General carries out performance audits and also special 

examinations.
117

 This office could carry out an audit on the compliance of disclosure 

obligations. The sample, given the immensity of Canada, would inevitably be small and 

may only highlight the failings of specific forces. It would however be a worthwhile 

exercise, with the possibility of further audits in the future. 

 

The Canadian Association for Civilian Oversight of Law Enforcement is a voluntary 

body which seems to bring together those involved in the disciplinary investigative 

bodies throughout Canada. It would be possible for Government to provide a non 

government organisation with funds for inspections. The funds could be used to employ 

organisations such as Deloitte and Touche to carry out audits on the Associations behalf. 

Their findings would then be subject to public reports and this permits a Pan-Canada 

approach to disclosure. Obvious obstacles to this course include, objections from the 

police themselves, security clearance of those carrying out the examination and the 

editing of sensitive material from any resultant publications. The employment of outside 

parties to carry out similar types of inspections is not unusual and leads on to the next 

alternative. 
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Individual law enforcement agencies can commission the outside services to perform the 

audit and publicise the results as part of reporting mechanisms to the police boards and 

public accountability mechanisms. The use of quality assurance programs carried out 

within the service is the remaining possibility. The negative aspect of this alternative is 

that it may not carry the weight that an independent body would bring to the process in 

the identification of disclosure failures. Any clean bill of health granted in a process that 

was not open and transparent would be treated with suspicion.  

 

The recommendation in the current climate is a dual approach. First that the Auditor 

General should make this part of a performance audit in the future and announce the 

same. With the limited reach of the office, the effect of a potential inspection on a 

particular agency will have an incentive for the agencies to police themselves. Second,  as 

part of the accountability process to police boards or governing bodies, agencies should 

be required to have an inspection on  disclosure compliance outsourced to an appropriate 

accredited independent auditor. 

2.3.3 The Police Process and Disclosure 

Le Sage and Code‘s comprehensive review highlighted deficiencies in the current process 

which begin with the police. They emphasised that the Martin Committee had 

recommended that the Solicitor General under s. 3(2)j of the Ontario Police Services Act 
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118
 comply with new guidelines of the Attorney-General.

119
 No guidelines have been 

issued and these recommendations have not been enacted. Le Sage and Code‘s review 

recommended the use of the major case management brief which they saw in operation 

across Ontario and favoured by all parties in the prosecution and the defence. Close 

collaboration with the Crown at an early stage was praised. However there are a number 

of other issues to be considered crucial to the success of a more effective and efficient 

system. The manner in which the material is collected, collated, assessed and ordered in 

the course of the investigation and the manner in which it is passed to the defence is a 

critical part of the process. The authors identified the inconsistent practices across 

different forces and different case files and between police and prosecution. 
120

 

 

Their approval of the ―Major Case Management System (MCMS),‖ is based on a practice 

shared throughout Ontario in electronic format. It consists of 52 folders that contain the 

fruits of the investigation and meets the low Stinchcombe threshold.
121

  All the material to 

be disclosed is placed into one of the 52 folders with each folder representing a particular 

category. It would be possible to use the 52 categories identified as MCMS 1 through to 

MCMS 52 as categories, on a paper system to indicate to the reader what type of material 

is being referred to.
122

  The electronic approach provides a superb tool but is neither 
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always appropriate nor accepted by the defence; therefore what is also required is a 

paper-based system which in some ways can mirror the electronic disclosure if only in 

categories. However in the many cases, in particular minor crime briefs, most of the 

categories would be empty.  

 

An overview of the methodology employed by the CPIA in England is a useful basis to 

develop a workable solution. The system in England and Wales is followed to a certain 

extent in Northern Ireland and recently adopted in Scotland. 

 

 

2.3.4 The Process under CPIA 

The code of practice under CPIA creates critical roles in the Disclosure Officer and the 

Investigating Officer. The former, under the codes, is by far the most important and is 

defined in the codes as  

―.. the person responsible for examining material retained by the police 

during the investigation; revealing material to the prosecutor during the 

investigation and any criminal proceedings resulting from it, and certifying 

that he has done this; and disclosing material to the accused at the request of 

the prosecutor‖
 123

 

 

In many cases the disclosure officer and the investigating officer will be the same person. 

In major inquiries a disclosure officer will be appointed for the duration of the case. The 

roles of investigator and disclosure officer do not sit well in one person. The disclosure 
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officer should work independently of the investigating officer.  He or she is to perform 

the task thoroughly, scrupulously and fairly. By contrast, the investigator is to act 

reasonably.
124

 That said, in practice, the two roles will often be carried out by the same 

person.  

 

Standardised schedules are used throughout the UK, with slight deviations in Scotland, to 

disclose material to the prosecution. Two schedules in particular will contain material not 

intended to be immediately disclosed. They are the non sensitive schedule of unused 

material, the sensitive schedule of unused material and the disclosure officer‘s report to 

the prosecutor. 

 

The non sensitive schedule lists all material which does not form part of the prosecution 

case and has no sensitive issues around any of the material listed. Each item is given a 

number and should be described together with the relevance of the material outlined. As 

noted earlier the definition of relevance applied by the police is a broader than that which 

the prosecution use to decide whether or not to disclose. The reviewing lawyer should 

then decide whether to disclose the material or permit inspection.  

 

Whilst the system is logical and simple, the failures occur as a result of human error or 

misconduct. This was confirmed by Plotnikoff who found that 73% of the files examined 
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contained poor descriptions. Of more concern was the discovery that the prevalent 

problem was the failure of the police to include relevant items on the schedules. This was 

mostly found in volume crime and serious drugs cases.
125

 The reasons for this may 

include lack of understanding as to the definition of relevance and the application of the 

definition to the material.  

 

A thematic inspection of the British Crown Prosecution Service found that in many cases, 

the officers concerned did not apply any test whatsoever and included everything on the 

non sensitive schedule.
126

  The consequences of this action are unnecessarily long 

schedules that must be sifted by the prosecutor and subsequently released to the defence. 

Strangely this finding seems to be in direct contrast to the research above which found 

items left off the schedules. In principle the scheme is a good scheme. The schedule 

which applies the lower relevance test and a description of the material to alert both the 

prosecution and the defence to relevant material is an appropriate method which permits 

the defence to identify any item they want disclosed or to inspect. The failures, such as 

they are, seem to be in the application of the principles and not in the system. 

 

The sensitive schedule is not for release to the defence.  Sensitive material is defined as 

―material, the disclosure of which, the disclosure officer believes, would give rise to a 
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real risk of serious prejudice to an important public interest.‖
127

 Paragraph 6.12, of the 

Codes of Practice, sets out thirteen categories of material that may be considered 

sensitive. It also requires the disclosure officer to justify the categorization. Since the 

inclusion on the schedule means that the lower relevance test has been met, there is 

potential for PII applications, although the prosecution could decide that it does not meet 

the higher relevance test under the CPIA. Leng criticises this approach to sensitive 

material. He suggests that the examples given become rigid parameters by which material 

is catalogued rather that an individual assessment of the material. Secondly he asserts that 

the categories are much too broad.
128

 Research has shown that police tend to over-classify 

material as sensitive.
129

  

 

There is provision made under paragraph 6 for a separate line of reporting to the 

prosecution of super-sensitive material that an investigator does not want to include in 

any schedule. The sensitive schedule categories are overbroad in their descriptions, and 

would not stand judicial examination under Canadian law. For example information on 

which a search warrant was based, is included as one of the examples. Omerod criticises 

the use of the sensitive schedule when the investigator also acts as disclosure officer. 
130

 

His mistrust is misplaced. The schedules offer a safer and more accountable system. 

Where police are intent on withholding material there is little can be done to prevent it. 
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The provision by which the investigator can go direct to the prosecutor with sensitive 

material that has not been included on the schedule is more open to abuse. The only 

justification for this procedure can be found when the disclosure officer is separate from 

the investigator. When there is material which is so sensitive that it cannot be disclosed to 

the disclosure officer or the investigation team it can be necessary to go direct to the 

prosecutor. However it is also possible to issue to the disclosure officer a memorandum 

which alerts the disclosure officer to the existence of material without divulging the type 

of material through a comment as to why it is sensitive, and indicating that the material is 

currently in the possession of the senior investigating officer. This helps to ensure that 

disclosure obligations to the prosecution are met. 

 

The Scottish definition of ‗sensitive‘ is more objective. Sensitive information is that 

which  

(a) causes serious injury, or death, to any person 

(b) obstructing or preventing the prevention, detection, investigation or prosecution of 

crime, or 

(c) causing serious prejudice to the public interest.
131

  

 

 

As well as non sensitive and sensitive material they also recognise highly sensitive.
132

 

The additional category is unnecessary so long as prosecutors include investigators and 
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disclosure officers in the discussion around what sensitive material will be disclosed to 

the defence. 

A critical aspect of accountability in the system of disclosure under the CPIA is a 

certification process. The disclosure officer is required to prepare a report for the 

prosecution in which he or she lists material already scheduled under non sensitive or 

sensitive lists as that which either undermines the case for the prosecution or assists the 

defence. The disclosure officer is also required to sign a certificate which states ―to the 

best of my knowledge and belief, all material which has been retained and made available 

to me has been revealed to the prosecutor in accordance with the code.‖  This holds the 

disclosure officer accountable however, the words used indicate the gap in the system. 

The words ‗made available to me‘ suggest that within the investigation there may be 

material not made available to the disclosure officer where that person is not the 

investigator. Plotnikoff‘s research contained disappointing compliance data. Only 50% of 

files examined had the required form and declaration. Thereafter there were various non 

compliance failures. These included the failure to date forms, inadequate cross 

referencing material and the submission of additional disclosure reports in the same file 

that had different disclosure officers from first submissions.  

 

The failures in this system, which should be a workable system, are unacceptable. It has 

already been suggested that external and internal inspection programs can go a long way 

to policing the system. However changes need to be made at the ground level to enable 
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this or a similar standardised system to be adopted across the Provinces in Canada. Epp 

suggests that part of the disclosure program should require the prosecution to require 

compliance by the police that would be part of a filter hearing before the court.
133

 As part 

of a case management system run by the courts this has merit. Under a recent Canadian 

amendment at section 551.3(1) (g) (i), disclosure will form part of the pre trial process 

carried out by the case management judge.
134

 As welcome as this might be it does not 

assist cases that do not meet the ‗mega trial‘ criteria. Neither would Epp‘s suggestion 

above.  

The research carried out by Plotnkoff and Woolfson has captured the deficiencies of the 

CPIA. The deficiencies are easily mended by a system of enforcement by the prosecution 

and if necessary by sanction from the court. However the system also needs to be 

expanded. It is submitted that there should be two recognised formats. Where an 

individual disclosure officer has been appointed to the case to address that element of the 

case only, that office should have their own certificate to complete. It is submitted that a 

certificate should contain the following statement.  

―I_____________ was appointed as disclosure officer in R. v. _______    

on the 

____________________Month____________Day______________year.  

I hereby certify that I believe that all relevant material has been included 

in the sensitive and non sensitive schedules of unused material and 

revealed to the prosecution service in accordance with current legislation 

and practice guidelines. 
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Where the disclosure officer has changed during the investigation, a fresh declaration 

should be made by the incoming disclosure officer, further, the new disclosure officer 

should review the previous work carried out and satisfy him or herself as to compliance. 

Where the investigating officer is also the disclosure officer, which happens in the vast 

majority of the cases, that officer is in the best position to certify that the disclosure 

schedules are completed to the required standard. At this point the disclosure officer 

should certify both as the disclosure officer, and, as the investigator, that disclosure has 

been complied with on the basis of the applicable test. This is especially relevant 

considering that there could be material in existence that the only the investigator knows 

about and has retained. 

 

―I____________________________ am the investigating officer and 

disclosure officer in R v. _________________. I hereby certify that I 

believe all relevant material has been included in the sensitive and non 

sensitive schedules of unused material or has been brought to the 

attention of the prosecution service in accordance with current legislation 

and practice guidelines. 

 

Where the investigator and the disclosure officer are not the same then disclosure officer 

can be deleted in the investigators declaration. By signing the declaration the person who 

makes the declaration could face disciplinary action for any deliberate falsehoods or 

misrepresentations, as well as abuse of process applications brought about by the defence. 

A problem with the certification process, not presently recognized in academic writings, 

lies in the duty of continuous disclosure. Obviously, the disclosure is time sensitive and 
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material may well come into the investigation after the disclosure schedules have been 

completed. This raises the question as to how disclosure should occur.  

 

The schedules in the case should be completed at the same time as the investigative file is 

submitted. At that point the police should strive for full and complete disclosure and 

certify the disclosure. Additional disclosure may continue to be made by way of letter to 

the prosecution using the same method as before. At the time the papers in the case are 

filed with the courts it should be the duty of the prosecution not only to file the 

declarations of the investigating officer and disclosure officer but also a declaration of 

their own to set out the extent of the disclosure to the defence using the schedules. This 

provides and open and accountable approach and also a deterrence to lack of disclosure, 

and, an incentive to meaningful disclosure by virtue of the Court‘s scrutiny. The 

suggestion that the Crown should have the responsibility to complete a declaration was 

rejected by Lord Auld in his review of the English Criminal Justice System, but this is a 

shallow view. 
135

  

 

There are few police officers or civilians who want to assume the role of disclosure 

officer.
136

 In many instance the role of a dedicated disclosure officer is taken up by a 

person press ganged into the position, or by an officer on restricted duties. A lack of 
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recognised status of the role within investigations was noted by Plotnikoff. 
137

 Yet the 

British Courts, in the protocol on control and management of unused material, 

emphasised the need for training and appointment of competent disclosure officers.
138

 

Some recognition of the importance of this position has to be made. Although dedicated 

disclosure officers will only be used in major investigations, those who carry out the role 

should receive financial and/or career incentives for occupying a role which is difficult to 

fill, yet pivotal to the litigation. Alternatively police services should directly recruit 

civilian disclosure officers into positions. Accredited and intensive training should be 

provided for those selected to include the procedures to be undertaken in the process. A 

legal component should be designed to prepare them to apply the relevancy test, and to 

assist the Crown. 

 

 

2.3.5 The Form of Disclosure 

Justice Canada released their intentions to reform disclosure in 2004. One of the 

objectives is to facilitate electronic disclosure.
139

 Electronic disclosure is already 

facilitated and occurs more frequently than not. It would seem that the reason for the 

Department‘ interest is to make electronic disclosure the default and mandatory. Not all 
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lawyers want disclosure in this form
140

 and delivery to defence counsel in this form can 

result in defence applications before the courts.
141

 The point to be made here is not on 

electronic disclosure but on the format of the disclosure. Currently in Canada there is no 

standard format. The disclosure file is released at various stages of the investigation pre-

trial. The files do not differentiate between the material on which the prosecution will 

rely, and that which has been disclosed which meets the relevancy test.  

 

It would be a much user friendly and efficient system if disclosure was approached 

through the use of meaningful schedules or categories. Whether separately or via 

electronic disclosure the prosecution should provide one file which lists the materials 

they intend to use at trial i.e. the prosecution file. This file can then be categorised into 

the various evidential sections. This would include victim statements or transcripts or 

video/ audio files, witness statements or transcripts or video/ audio files or will-say 

summaries, photographs, maps, exhibits or details of where exhibits can be examined and 

other material. By disclosing the file in this format and before the accused has entered a 

plea, the defence has a firm understanding of what the prosecution intends to rely on. The 

second file disclosed has two possibilities. First is the disclosure of the actual material 

categorised using similar labels as that on the Major Case Management Brief. The second 

option is a complete categorisation of the material in list form with detailed descriptions 
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of the material. The schedules can be readily examined and on request produced to the 

defence or inspected by them. The second option provides a more manageable approach 

for the defence. It may well be that the defence will want copies of everything in the 

schedules or inventory. However as a first stage, they would be able to peruse the 

inventory and rule out what they do not want. The objective of this system is not to 

obstruct defence access to the material but to make the process more focused and 

meaningful.  

2.4 The Role of the Defence in Disclosure 

Stinchcombe disclosure is triggered by a request by the defence. Therefore it is incumbent 

on the defence to make a timely request for disclosure after the suspect has been 

charged.
142

 Where disclosure has not been forthcoming, counsel for the defence should 

bring the matter before the trial judge at the earliest opportunity. A failure to do so may 

impact on the success or failure of an appeal.
143

 Glover is critical of the lack of guidance 

given to the role of the defence in disclosure. The nature of the request to the prosecution 

runs the risk of either being too vague or so specific that relevant material could be 

withheld. 
144

 On the other hand counsel may feel it necessary to produce lengthy 

shopping lists to cover every possible type of material in possession of the crown. 
145

. 
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The Marshall Commission Report recommends specific types of material which should 

be released to the accused without request.
146

  

 

The Supreme Court erred in not adopting the Marshall Commissions recommendations. 

Disclosure should be an automatic right triggered when charges are laid or on first 

appearance at court by way of a preferred indictment or summons. The policy of the 

Attorney General for Ontario requires that disclosure takes place as soon as possible; in 

particular some disclosure is required to assist the accused at any bail hearing. Disclosure 

should not depend on a formal request.
147

  

 

IV 

 

2.5 Disclosure Obligations of the Defence 

The Supreme Court ruled that the defence has no obligation to assist the prosecution and 

is entitled to assume a purely adversarial role toward the prosecution. However it did not 

rule out the possibility that such reciprocal disclosure would come before the court at a 

future time.
148

 In a subsequent case, the Court of Appeal rejected the prosecutions claim 

for defence disclosure of a private investigators report.
149

 The legal position was 
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cemented by Lamer C.J.C. for the Supreme Court who reinforced the position that there 

was no obligation on the defence to provide disclosure.
150

  

 

Stuart asserts that ―a duty of reciprocal disclosure would fundamentally change the nature 

of criminal trials.‖
151

 Nonetheless the fact is that Canada has already provisions for the 

defence to make disclosure in a limited number of circumstances. An alibi defence which 

is not disclosed in sufficient time and in sufficient detail to permit police to investigate 

can result in an adverse inference at trial.
152

 Although the alibi defence has always 

seemed to be anomalous, other defences can also result in ambushes of the Crown. 

Tomljanovic would argue that special defences such as automatism and insanity compel 

disclosure to the Crown and the trial judge as a practical requirement.
153

 Although it is 

clear that the accused is not required to reveal the defence until the prosecution case has 

concluded, nonetheless it may be necessary to reveal it earlier in the trial.
154

 The question 

is simply one of timing.
155

  

 

In Stone, and with special defences in general, the defence disclosure issue will often 

arise in respect of defence experts. A major development in defence disclosure 
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obligations has resulted from section 657.3 of the Criminal Code.
156

 Now the defence is 

required to notify the other party or parties of the intention to call expert evidence, the 

name of the expert, the area of expertise and the qualifications of the expert concerned. 

Notification is to take place within 30 days of the trial or other period fixed by the court. 

As alluded to above the defence is not obliged to disclose the actual statement to the 

prosecution until the close of the prosecution case. 

 

A more recent requirement of defence disclosure relates to a defence Charter challenge. 

The Court of Appeal in Alberta laid down the obligations on the defence in respect of a 

Charter challenge.
157

 In Wiebe the Provincial Court summarised the obligations,  

 

...... the Court of Appeal confirmed that there was no duty of disclosure 

on the defence as far as the merits of the criminal charge were concerned 

but that no such similar rule existed with regards to a Charter application 

brought by the defence for the exclusion of evidence. It is reasonable that 

the party that makes a Charter application and bears the onus of proof be 

expected to provide in a Charter Notice some limited disclosure of the 

evidence to be relied upon in the Charter application.
158

 

 

The procedure has generally been subsumed in the Provincial criminal proceedings rules 

that endorse the requirement for defence disclosure in these circumstances.
159
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Section 276.1 of the Criminal Code applies when the accused seeks to adduce evidence 

of the complainant‘s sexual history other than in relation to the charge and in respect of 

specified offences. The accused is required to submit a notice that sets out detailed 

evidence the accused seeks to adduce and the relevance of the evidence. The notice is 

served on the prosecution and the clerk of the court.
160

 This could be argued to be a mere 

notice as opposed to disclosure. This argument is semantic. The effect of the notice is to 

disclose to the court and the prosecution the details of the defence approach in bringing 

the application.  

 

Under s625.1 of the Criminal Code a pre trial hearing may be ordered on application of 

the Crown, the defence or by the Court itself to consider issues with a view to the 

resolutions which will promote a fair an expeditious hearing. In jury matters the pre trial 

hearing is mandatory. In Ontario Form 17 is required to be completed by the prosecution 

10 days before the pre-trial hearing and delivered to defence counsel. Defence counsel 

sends Form 17 to the prosecution 5 days before the hearing. The form includes the 

defence tactics including those mentioned in this paragraph and also asks the defence for 

other legal issues that defence counsel anticipates will arise.
161

 It is not an unreasonable 

assertion that the form, if properly completed by the defence, has gone some way toward 

the acceptance of defence disclosure. In many cases the defence counsel will want to 

reveal as little as possible in completion of these forms, and, the judge in attendance has 
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no power to review prosecution disclosure or to order disclosure.
162

 However it cannot be 

ignored that this is another incremental step toward defence disclosure. 

 

 

2.5.1 The Case against Defence Disclosure 

The two classic policy arguments against the obligations on the defence are the inequality 

of resources in favour of the Crown, compared to the defence, and, the prosecution‘s 

ability to reinforce their case if the defence strategy is revealed.
163

 The greater resources 

argument is still supported by the Supreme Court as the way to balance the scales 

between the defence and the prosecution.
164

 Tanovich views the ―greater resources‖ 

argument as overdone and notes that the investigation is often carried out by the lone 

investigator assigned to the case with the prosecutor overburdened with cases.
165

 

Davidson‘s critical response to this argument is well founded.
166

 Where there is a lone 

investigator there will be an extensive support mechanism which can be drawn upon, and 

in more serious investigations a team of police officers and support staff is available. 

Budgets and resource allocation are matters of discretion.  
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In addition to the resource arguments there are also legal arguments against the 

introduction of obligations on the defence to disclose. Stuart highlights that a reciprocal 

arrangement for disclosure would breach the presumption of innocence and the principle 

against self incrimination.
167

 The presumption of innocence places the burden of proof of 

the accused‘s guilt firmly on the prosecution.
168

 Professor Michael Zander as the dissent 

in the British Runciman Royal Commission stated   

1. The most important objection to defence disclosure is that it is 

contrary to principle for the defendant to be made to respond to the 

prosecution‘s case until it has been presented at the trial. The 

defendant should be required to respond to the case the prosecution 

makes, not to the case it says is going to make. They are often 

significantly different.  

2. The fundamental issue at stake is that the burden of proof lies 

throughout on the prosecution. Defence disclosure is designed to be 

helpful to the prosecution and more generally, to the system. But it 

is not the job of the defendant to be helpful either to the prosecution 

or to the system. His task, if he chooses to put the prosecution to 

proof, is simply to defend himself. Rules requiring advance 

disclosure of alibis and expert evidence are reasonable exceptions to 

this general principle. But, in my view, it is wrong to require the 

defendant to be helpful by giving advance notice of his defence and 

to penalise him by adverse comment if he fails to do so.‖
169

 

 

Tanovich and Crocker have addressed these arguments from a Canadian perspective.
170

 

They state that the right to silence is not infringed as the decision in Hebert
171

 which 

recognised the right to silence under s7 of the Charter was limited to those who are in 

detention. The extended rights of protection against self incrimination / the right to 
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silence in Thomson
172

, they argue, is a personal right not compromised by requirements 

on the defence to produce the names and statements of third parties the defence intend to 

call to give evidence for the defence. 

 

It is submitted that Tanovich and Crocker have erred in their assessment. Firstly in the 

right to silence, the fact is that under s541(2) of the Criminal Code the judge is required 

to caution an unrepresented accused at a preliminary inquiry stage. This suggests that the 

right remains engaged. Secondly, it is arguable that their interpretation of Thomson that 

the right to silence is a personal one is a narrow interpretation. Any demand on the 

defence is a demand on the accused.  

 

In New South Wales the Standing Committee on Law and Justice reviewed the operation 

of legislation compelling pre-trial defence disclosure in complex cases, in particular the 

effect on the issues of right to silence, self incrimination and burden of proof. There was 

no consensus found amongst legal practitioners who submitted their views to the 

committee. Justice Action argued that   

When the defence now has to make pre-trial disclosure ......supposedly to 

confine the issues at trial, police and prosecution take the opportunity to 

identify weaknesses in their case and then investigate further to reinforce 

the case.......it seriously erodes the fundamental right to silence which 

protects accused people by requiring police to make out their case 

entirely without the assistance of the accused person. 
173
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The British Runciman Commission found that  

 

"Disclosure of the substance of the defence at an earlier stage will no 

more incriminate the defendant nor help prove the case against him or her 

than it does when it is given in evidence at the hearing. The burden of 

proof remains on the prosecution and the defence remains free to decide 

what its case will be."
174

 

 

Weinberg notes the pragmatic obstacles, including, the difficulty that many defence 

lawyers face in obtaining precise and meaningful instructions from their client at the 

early stage of proceedings. 
175

  

 

The evidence clearly shows that leading jurists are divided on the issue from North 

America, through the U.K. to Australia. The decision on the value of the scheme requires 

a consideration of the benefits it would bring. 

 

2.5.2 The Case for Defence Disclosure 

A number of rationales have been put forward to justify reciprocal disclosure. As has 

been noted above there have already been significant inroads into disclosure obligations 

on the defence albeit by way of exception. It is reasonable to argue that further intrusions 
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would merely extend the already growing number of exceptions to make it mandatory. 

The rationale for making defence disclosure mandatory includes the search for truth as 

the purpose of the criminal trial,
176

 adversarial symmetry,
177

 and the efficiency in the 

administration of justice. It could also be said that some level of defence disclosure 

would increase and sharpen the disclosure obligation of the Crown, who possesses a 

continuing obligation to disclose and who would have to respond to the defence 

disclosures with relevant material. 

 

 The search for truth has been said to be a fundamental purpose of the criminal trial.
178

 

The Court of Appeal in 1934 stated that  

 

It cannot be made too clear, that in our law, a criminal prosecution ...  is 

an investigation that should be conducted without feeling or animus on 

the part of the prosecution, with the single view of determining the 

truth.
179

 

 

 

In a plain reading of this text it would seem that adversarial symmetry is desirable to 

reach a truthful conclusion. Davidson strongly criticises the argument and states that the 

trial is a test of the prosecution‘s case to determine whether they have reached the 
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required standard. In Bjelland the court adopted the view of Samuel Freedman CJ of 

Manitoba and cautions that truth and justice would not always coincide.
180

  

A symmetrical approach where some disclosure is required from the defence assists the 

judge and jury in reaching a more truthful and fairer result. It also dispels the concern 

over the ambush defence.
181

  Nonetheless symmetry requires reciprocal disclosure to the 

same extent as the obligations on the prosecution. This is neither possible nor desirable. 

There are different degrees of defence disclosure which could be required. It is very 

unlikely that full and complete disclosure from the defence would-be compelled nor 

would it be appropriate. Without defence disclosure a persistent concern that the accused 

can make his defence to fit the prosecutor‘s evidence is unlikely to be quelled.  

 

The potential for the ambush defence, where counsel raises a line of defence at trial for 

the first time, leaves the Crown with little opportunity to carry out any meaningful 

inquiry. This defence creates the prosecutorial responsibility to initiate further trawls of 

the file for relevant material. Notwithstanding this plausible contention, research into the 

ambush defences indicates that it is relatively rare.
182

  It has been asserted that the 

ambush defence occurs in between 1.5% and 5% of cases, and that in those cases where it 

was raised, the defendant was convicted anyway.
183

 It must be acknowledged that many 
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potential defences will be apparent to the prosecution either from what the accused said 

during interview, the circumstances of the case, or from the exceptional defence 

disclosure requirements, already outlined. However, with the current disclosure of 

material from the prosecution to the defence based on a relevance test, it does not seem 

appropriate, effective, or, efficient to require the police and the Crown to anticipate every 

possible defence. 

 

The efficiency argument contends that reciprocal disclosure will lead to the early 

identification of issues that are not in dispute as well as those that are. Through judicial 

case management, with all the cards on the table from both defence and the prosecution, 

weak prosecution cases should be withdrawn and strong cases result in pleas and plea 

bargaining.
184

 One issue that appears either to be ignored, or perhaps given no weight, is 

the effect of defence disclosure on the obligations placed on the law enforcement agency 

itself. If a proper disclosure regime is put into place, it can produce meaningful disclosure 

for the accused and also prevent unnecessary trawls of investigative materials at late 

stages in the proceedings. This does not try to shortcut the system of disclosure or short 

change the accused in terms of material. Rather having applied a test of relevance, less 

broad than currently exists in Canada, and with the defence submission of lines of 

defence or contested issues, law enforcement can better focus on relevant material rather 
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than attempt to guess what the potential issues the defence may raise. Success would 

depend on the approach taken toward the compulsion of the defence to comply. 

 

2.5.3 The Trigger for Defence Disclosure 

In the United States various schemes co-exist. Where a few States have prosecutorial 

discovery without any reciprocal obligation, others require disclosure from the defence 

once they have made a request for disclosure from the prosecution.
185

 This requires the 

defence to make a tactical choice as to whether there is benefit in the prosecution material 

not disclosed to them measured against any advantage given to the prosecution by 

delivering defence material, and, strategy.
186

 Many states have employed the American 

Bar Association Standards which state 

 (a) The defence should, within a specified and reasonable time prior to 

trial, disclose to the prosecution the following information and material 

and permit inspection, copying, testing, and photographing of disclosed 

documents and tangible objects: 

(i) The names and addresses of all witnesses (other than the defendant) 

whom the defence intends to call at trial, together with all written 

statements of any such witness that are within the possession or control of 

the defence and that relate to the subject matter of the testimony of the 

witness. Disclosure of the identity and statements of a person who will be 

called for the sole purpose of impeaching a prosecution witness should 

not be required until after the prosecution witness has testified at trial. 

(ii) Any reports or written statements made in connection with the case 

by experts whom the defence intends to call at trial, including the results 

of physical or mental examinations and of scientific tests, experiments, or 

comparisons that the defendant intends to offer as evidence at trial. For 
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each such expert witness, the defence should also furnish to the 

prosecution a curriculum vitae and a written description of the substance 

of the proposed testimony of the expert, the expert‘s opinion, and the 

underlying basis of that opinion. 

(iii) Any tangible objects, including books, papers, documents, 

photographs, buildings, places, or any other objects, which the defence 

intends to introduce as evidence at trial. 

(b) If the defence intends to use character, reputation, or other act 

evidence not relating to the defendant, the defence should notify the 

prosecution of that intention and of the substance of the evidence to be 

used. 

(c) If the defence intends to rely upon a defence of alibi or insanity, the 

defence should notify the prosecution of that intent and of the names of 

the witnesses who may be called in support of that defence.
187

 

 

The CPIA in England and Wales requires the defence to serve a statement within 14 days 

of receiving the initial prosecution disclosure.
188

 Under section 6A of the Act a defence 

statement must  (a) set out the nature of the accused‘s defence, including any particular 

defences on which he intends to rely, (b) indicate the matters of fact on which he takes 

issue with the prosecution, (c) set out, in the case of each such matter, why he takes issue 

with the prosecution, and (d) indicate any point of law (including any point as to the 

admissibility of evidence or an abuse of process) which he wishes to take, and any 

authority on which he intends to rely for that purpose. Section 6A (1) and (2) include an 

obligation to notify the intent to use alibi with the details of the witnesses and 6C applies 

similar provisions to all witnesses the defence intend to call. Section 6B requires an 

updated defence statement before the commencement of the trial which enables the 
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defence to include issues not in the previous defence statement or clarify or amend any of 

the issues included earlier.
189

  

 

Sections 6A, B and C are all part of the amendments to the original legislation as a result 

of the Criminal Justice Act 2003. Under the previous version of the legislation, the 

defence disclosure was triggered after primary disclosure was made on a subjective 

assessment of the prosecution that unused material might undermine the prosecution. 

Only after the defence had submitted their defence statement did the prosecution initiate 

secondary disclosure on an objective test that the unused material might reasonably be 

expected to assist the defence. On appraisal it would seem that this approach would assist 

in the provision of meaningful disclosure. However the unpopularity of the two tests, 

particularly the subjective assessment, has resulted in the one objective test, that which 

undermines the prosecution or assists the defence. Once the test is applied, the defence 

submits the statement as outlined above, and, awaits any secondary disclosure as a result 

of the prosecution‘s continuing duty to disclose.  

 

The scheme of the defence statement is not completely dissimilar to the information 

contained on Form 17 in the Ontario Rules of Court. Obviously the latter is not legislated 

and the defence cannot be forced to comply by the case management judge. However, in 

the completion of Form 17 lawyers try to be vague in revealing the defence tactics. 
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Similar problems occur in the CPIA defence statements despite the legislation in the UK.  

The lawyers for the accused often submit denials of the elements of the offence in 

defence statements, which may be deemed to narrowly, comply with the legislation but 

reveal nothing of defence intentions at trial.
190

  

 

Form 17 provides a solid foundation from which to legislate for defence disclosure on the 

basis of the efficiency of the court. Some safeguards are required to be built into the 

system employed. There can be some dispute over whether the prosecution is able to 

initiate inquiries into defence strategies in order to strengthen their case or neutralise the 

defence case. On the basis that a trial has as its purpose the establishment of truth, 

investigation by the prosecution subsequent to defence disclosure would not seem to be 

unreasonable. The purpose of the requirement to reveal an alibi is to allow the police the 

opportunity to have the account checked out. Nevertheless the prosecution still has the 

burden of proving the guilt of the defendant. Therefore on the one hand it may not be fair 

to the accused to have his or her line of defence investigated as a result of a compulsion 

to reveal their defence strategy. On the other it is difficult to place a caveat on inquires by 

the police or prosecution as a result of a defence statement. It could be argued that 

defence disclosure could oblige the police to pursue another reasonable line of 

investigation, and that failure to do so would be a neglect of duty. Furthermore, if there is 

something in the defence statement which, under current tests, is relevant to the co 
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accused, the prosecution would be obliged to reveal that to the co accused. This would 

place a defence counsel at a strict disadvantage if the intention was to run a ‗cut throat‘ 

defence. A safeguard can be put in place that defence disclosure is not to be shared 

between co accused without leave of the court on application of either the defence, 

prosecution or of its own motion. With the creep of legal obligations on the defence it is 

submitted that the fragmented approach to the obligations be codified and expanded 

upon. Alibi, s276, Corbett applications, Charter challenges and special defences should 

be brought together under a duty for the defence to disclose. Additions should include 

(1) the nature of the defence 

(2)  issues of fact or law which the accused takes issue with. 

 

The key incentive under the initial legislation was that the defence had to submit the 

statement in order to obtain the secondary prosecution disclosure. Since the amendment 

to the CPIA this is no longer the case, leaving the possibility of sanctions by the court for 

failure to comply with the legislation as the only incentive for the defence to comply. The 

use of sanctions against the accused, or defence counsel, remains a contentious subject. 

As sanctions they must convey a deterrent factor for failure to comply and penalise 

failure to comply. Anything less renders the compulsion to reveal the material useless 

from the outset. 

 

 



 

74 

 

2.5.4 Sanctions 

The sanctions in the British CPIA for either failure to submit a defence statement, failure 

to submit it within a reasonable time, or pleading a defence not mentioned in a defence 

statement, or similar issues that arise from the updated statement required under 6B, may 

result an adverse inference at the trial by the jury or the judge sitting on his own. Not 

only can it be subject of comment by the prosecution or other party in the later stages of 

the trial but the accused could also be cross examined, if giving evidence, by the 

prosecution or counsel for the co accused.
191

   

 

In R v Essa (England) the accused informed his counsel that he had not taken a train on 

the day of the robbery. On advice of counsel no defence statement was submitted. At trial 

the court directed the jury that they could draw an inference about the guilt of the 

defendant because he had not submitted a defence statement containing the defence he 

used at trial.
192

 A plain reading of section 11(5) (b) does not seem to rule out the 

consequences of adverse comment as probative evidence of guilt.
193

  

 

Australia adds further potential sanctions against the prosecution or the defence for 

failure to comply with their disclosure obligations. Victoria provides for the potential for 

costs to be awarded against the prosecution or the defence for, amongst other 
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infringements, failure to meet disclosure obligations.
194

 New South Wales lists two other 

possible sanctions. (1) The exclusion of evidence where the party had failed to disclose it 

to the other party in compliance with the legislation. (2) Where evidence was disclosed to 

the other party, but the party receiving the disclosure failed to notify its intention to 

dispute or require proof of the evidence under pre-trial disclosure requirements, the 

evidence may be admitted without proof.
195

 

 

It is extremely difficult to establish suitable sanctions for the defence that does not 

impinge on an accused‘s right to full and fair defence.
196

 The Victorian approach appears 

harsh. The potential for the exclusion of a possible defence by the court is extremely 

unlikely to survive any Canadian Charter challenge.  The entitlement to a full answer and 

defence could not possibly be met on this type of sanction. Furthermore it may be that the 

spector of costs against the defence counsel will lead to a chill factor on counsel for the 

defence such that the appropriate tactical advice to the accused is shadowed by the 

spector of a fiscal penalty. It is sufficient for defence counsel to been concerned that 

professional misconduct could be reported to the law society for discipline. 

 

It is submitted that the suitable sanctions be permitted and legislated for. 
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(1) Where the defence introduces a line of defence or material to the trial not 

disclosed as part of the pre trial disclosure obligations, the prosecution is entitled 

to seek an adjournment to investigate the new submission. This would reflect the 

current position. 

(2)  Where the defence introduces a line of defence or material to the trial, not 

disclosed as part of the pre trial disclosure obligations, with leave of the court, to 

make adverse comment to the jury, or to the judge in a non jury trial. The jury or 

the judge sitting without a jury may draw adverse inferences from the failure to 

disclose the line of defence or material in the pre-trial disclosure obligations. No 

conviction should be based solely on such an inference or as the predominant 

factor in the finding of guilt. 

(3) Where the defence or the prosecution has failed to raise objections to issues 

revealed in the pre trial disclosure and without reasonable grounds subsequently 

brings objections before the court, the other party may be permitted to introduce 

the evidence without formal proof.  The reasonable grounds qualification is 

necessary as there is always potential for unforeseen occurrences or late 

information that could cause a re-evaluation of defence or prosecutorial strategy. 

Once a change in direction becomes apparent the counsel should inform the other 

party and the court. 
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V 

 

2.6 Third Party Disclosure 

The accused‘s right to know the case against him can find legal hurdles when the 

information which is required to make full answer and defence is the possession of a third 

party who may be under no obligation to hand over the material. Canada more than any 

other country has addressed this issue and has created a common law framework to 

ensure that the accused can access relevant information necessary to his or her defence.
197

  

 

Where the prosecution has knowledge that another agency has been involved in the 

investigation, or, becomes aware that another government agency or third party has 

information that may be relevant, they have a duty to inquire into that information.
198

 The 

duty which Paciocco
199

 calls the ―duty to inquire and the attempt to obtain‖ may result in 

the transfer of the information to the prosecution and onto the defendant. Alternatively 

the third party may refuse to hand over the material and the defence should be notified. 

The defence may make an O’Connor application to have the material produced to the 

judge who can decide on whether or not that material meets the relevancy test.
200

 For the 

defence to succeed they first must show the court that there is a reasonable possibility 
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that the material may contain information logically relevant to an issue in the case or to 

the credibility of a witness.
201

 This test is based upon a higher standard than Stinchcombe 

first party disclosure. Its objective is to prevent fishing expeditions. Nonetheless courts 

should not set so high a hurdle as to require demonstration of the specific use the accused 

will put the information to, when he or she has not seen the content.
202

 Once the judge is 

satisfied that the first stage of O’Connor has been met, the judge has the documents 

produced to examine the content for relevancy to the true issues at trial including 

credibility. If the judge decides that it is relevant and there are no competing issues such 

as privacy, then the material will be disclosed. Should there be competing issues; the 

judge will balance these interests, however McNeil has indicated that where the material 

on production is deemed relevant it will, in most cases, lead to disclosure to the 

defendant.
203

  

 

It is not necessary to go into a nuanced account of third party disclosure. The Canadian 

system is far more accused centred than the other common law countries. Whilst 

England, Scotland and Australia acknowledge a duty to inquire that still rely on a 

subpoena duces tecum to secure the production of documents at court. The refinement of 

third party disclosure from O’Connor through Mills and finally McNeil has developed a 

robust system that seeks to balance the needs of all parties concerned.  
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An issue that remains to be advanced in the current climate includes the power of the 

court of order production of foreign material, in the hands of other states, which would 

meet the relevancy test had the disclosure been in the possession or control of third 

parties in Canada. This is especially relevant in organised crime trials and terrorist trials 

which have international connections to the case. It is clear from the case law to date that 

the Crown cannot be held responsible for the non disclosure of material in the possession 

of third parties outside Canada. Domestic disclosure commands do not extend to foreign 

jurisdictions.
204

 The Quebec Court of Appeal found that there was no jurisdiction to order 

disclosure from the United States in a narcotics case.
205

 In Ahmad there was a significant 

amount of intelligence material that had to be assessed from a disclosure perspective. 

Although the material was already in possession of the Canadian agencies and subject of 

section 38 claims, the court directed that a request be made from the foreign agencies to 

release the material.
206

 It does not seem to be a huge step between the direction in Ahmad 

to request the release of material in a foreign country and an extension of the duty to 

inquire from foreign third parties under McNeil. If the foreign country were to decline to 

release the information, then there would be no jurisdiction to compel production. 

 

 In the English case of Flook, the Court of Appeal noted that the prosecution had taken all 

reasonable steps to secure the material. Both the defence and the court were clear on the 
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position in respect of the documentation including anything that the prosecution has 

knowledge of but is unable to reveal to the defence.
207

 This case considered a previous 

Court of Appeal decision 
208

 that stated that the prosecutor was not under an absolute 

obligation to secure disclosure from foreign countries but enjoyed a ‗margin of 

consideration‘ as to the steps to take in each case. The case did not rule out a stay of 

proceedings in appropriate cases. Flook interpreted the domestic obligations to follow all 

reasonable lines of inquiry to apply as a similar duty to overseas material which may be 

relevant. 

 

It does not seem unreasonable that where there is reason to believe that there may be 

relevant material to the defence, the McNeil duty to inquire extends to making reasonable 

inquiries of the country concerned, and making attempts to obtain the material via letters 

of request, or, international conventions. Both the Court and the defence should be 

informed of the position of the material including what the material consists of, its 

relevance if known, the attempts to obtain the material, reasons for the inability to obtain 

information, whether the information has been examined by Canadian authorities and if 

any contemporaneous notes were made in relation to that material. It may be necessary 

for the Crown to apply for Pubic Interest Immunity to protect any such notes if they 

cannot be revealed. Many investigations now extend beyond the borders of Canada. The 
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accused‘s right to know the case against him does not stop at Canadian borders therefore 

the Crowns duty extends, in some reasonable measure beyond them. 

 

VI 

 

2.7 Conclusions 

Canada‘s common law legal framework needs to be revisited and codified. The overly 

broad definition of the relevance standard does not provide meaningful disclosure. A 

positive assessment, rather than the current negative assessment, can set aside material 

that the prosecution does not intend to use, and if disclosed, would only strengthen the 

prosecution case or weaken the defence. The current standard will only continue to 

produce volumes of material which will have no value to the defence and necessitate a 

paper chase in search for the Holy Grail. Reform should begin at the police level and 

continue through both prosecution and defence. Only through legislation will it be 

possible to amend current procedures and the common law to bring about a more 

clarified, meaningful and more workable disclosure regime. 

 

2.8  Recommendations:  

 Replace the Canadian common law approach to disclosure by a comprehensive 

legislative scheme. 
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 Replace current Stinchcombe relevance test with a codified ‗positive‘ relevance test as 

set out at page 29-33. 

 Impose a duty on law enforcement to pursue all ‗reasonable‘ lines of investigation 

 Require the Auditor General to schedule formal inspections in relation to disclosure in a 

number of law enforcement agencies, and Federal, Provincial and Municipal police 

forces to carry out disclosure compliance programs as part of their public accountability 

programs and publish the results. 

 Alter the format of disclosure to include delineation between material the prosecution 

will rely on (the prosecution file) and miscellaneous material and employ sensitive 

schedules.  

 Create accredited training for disclosure officers and investigative officers throughout 

Canada, recruit and train civilians as specialists for the role in major investigations and 

employ certified disclosure to improve accountability mechanisms. 

 The duty of the prosecution to disclose only on a request from the defence to be 

abolished. The obligation to be  automatic once the accused has been charged or on the 

accused‘s first appearance before the court. 

 The current obligations on the defence to disclose to be consolidated, expanded and 

codified as set out in Chapter 2 pages 71-73. 

 Sanctions for failure of the defence to meet disclosure obligations to be adopted as 

suggested in Chapter 2 at page 75-76. 
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 The current duty to inquire under McNeil to be extended to include a duty to inquire 

from authorities beyond the borders of Canada. There is to be no ‗duty to obtain‘ where 

third countries decline to cooperate with the prosecution authorities in Canada. 
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Chapter 3 

The Need to Keep Secret: Public Interest Immunity 

 

3.1 Introduction 

The right of the accused to know the case against them, as set out in R v. Stinchcombe, is 

not an absolute one. The Supreme Court of Canada stated that 

 It is subject to the discretion of counsel for the Crown. This 

discretion extends both to the withholding of information and to the 

timing of disclosure. For example, counsel for the Crown has a duty 

to respect the rules of privilege.
 209

  

 

Thus privilege permits ―a person from whom information is sought to resist what would 

otherwise be a compulsory request for disclosure.‖
210

  The Supreme Court in Carosella 

determined that  

The Charter does not entitle an accused to a "perfect" trial, in which every 

piece of relevant information which might or might not affect the defence 

is diligently piled at the defence's door. An accused is entitled to a fair 

trial, where relevant, unprivileged material gathered by the Crown is 

disclosed, while evidence in the hands of third parties, after a balancing of 

considerations, is produced in appropriate cases. Where evidence is 

unavailable, the accused must demonstrate that a fair trial, and not a 

perfect one, cannot be had as a result of the loss.
211

 

 

Contrary to other rules of evidence which exclude material on the basis of unreliability or that 

assists the court to establish the truth, a successful claim of privilege can withhold information on 
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policy reasons including the withholding of evidence that could adversely affect an accused to 

achieve a full answer and defence.
212

  

 

The Committee on the administration of Justice (CAJ) described Public Interest Immunity (PII) 

certificates used in Northern Ireland as a ―get out of jail free card‖ which prevented evidence 

from being produced that related to state- sponsored killings.
213

  

 

The United Kingdom‘s London City Bond case serves as an example of the dangers involved 

when evidence is withheld as a result of ineffective PII procedures. One hundred and nine 

accused were charged with fraud diversion offences that resulted from thirteen separate 

investigations. Sixteen accused were acquitted and five defendants from one of the investigations 

had no evidence offered against them. Thirty two accused pleaded guilty and twenty were 

convicted by jury trials. All those convicted or who pleaded guilty have had the convictions 

quashed on appeal and forty other accused that were waiting to stand trial had no evidence 

offered by the prosecution.
214

 The failure of the prosecutions was largely attributed to a complete 

concealment of the role of informers in the case. The investigators had not only withheld 

evidence from the defence but had also misled counsel and in particular had misled the court in 

several ex parte applications to withhold information from the defence.  Butterfield reported; 

... courts were misled in PII applications when asked to consider the 

informant logs. Judges were not told by counsel, who themselves 

had been misled, that there were other undocumented contacts with 

the informant. If the nature and extent of the missing contacts had 
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been known to counsel and disclosed to the judges concerned it is 

at least possible and in some cases likely that a different conclusion 

would have been reached in relation to the PII application itself and 

with it the question of whether to proceed in respect of certain of 

the prosecutions.
215

 

 

Taylor correctly highlights the principal weakness lay in the actions of the individual 

enforcement officers involved in the case.
 216

  His assertion may appear to provide 

support for the current system of PII and apportion the blame for the failure away from 

the justice system. Nonetheless it is the individuals that operate within the system and are 

responsible for case building.  The London City Bond case evidenced the potential for 

individuals to manipulate the PII system in particular instances by withholding relevant 

material from the Crown and he courts. 

 

Marceau J. described the court‘s role in the decision of whether privilege applies as ―one of the 

most delicate situations a court of law may be confronted with, namely that created by a collision 

and conflict between a particular public interest and the public interest in the proper 

administration of justice.‖ 
217

 Hollander would submit that there is only one public interest 

and the two collisions occur between two aspects of that same interest.
218

 It could be 

suggested that far too often the public interest is assumed to be the non disclosure of 

relevant information as opposed to Maceau‘s recognition that the public interest lies also 

in the disclosure of the material. The disclosure of the material is fundamental to the 
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conduct of a trial that is fair. Perhaps the most poignant consideration of the public 

interest in the context of privilege was uttered by Mr Justice Kellock, quoting Lord Esher, 

that “...an innocent man is not to be condemned when his innocence can be proved....”
219

  

 

This chapter will consider the confusion created by existing terminology and some of the theories 

behind the concept of privilege. In an analysis of the common law and statute law it criticises the  

Canadian legal framework that uses the common law and statue law within the same process, 

such that  it permits the Crown to abuse the justice system.  

 

3.2 Terminology 

Privilege, Crown Privilege, Public Interest Immunity or Public Interest Privilege are all 

titles or terminology employed by legal practitioners to invoke a process to prevent the 

disclosure of material to parties involved in legal proceedings. Various descriptors appear 

in court transcripts and academic writing and are used interchangeably. This causes 

confusion and is unnecessary. Cooper in his initial chapter, in respect of Crown privilege, 

notes the difficulty in establishing legal nomenclature: 

The law concerning privilege has undergone a cyclical 

development and may continue to do so if social and political 

circumstances, largely independent of legal theory, continue to 

change. In such a dynamic atmosphere attempts at fashioning 

terminology which describes the current state of development 

offers little assistance to those who wish to understand why the 

concept exists and how it operates.
220
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In Trang, Mr Justice Binder asserted that he could not rule out the creation of new classes of 

privilege since the law of privilege was policy based and reflected the change in social realities. 

He did state that he expected such changes to be rare.
221

 It seems that the courts are open to 

consider submissions that particular material or evidence may require exclusion on previously 

unrecognised grounds. However, before any new categories of privilege would be recognised 

there would have to be compelling reasons before evidence would be excluded on this basis. 

L'Heureux-Dubé J in Fosty stated 

The extension of the doctrine of privilege consequently obstructs the 

truth-finding process, and, accordingly, the law has been reluctant to 

proliferate the areas of privilege unless an external social policy is 

demonstrated to be of such unequivocal importance that it demands 

protection.222 
 

3.3 Theories of Privilege 

In A. (L.L.) v. B. (A) Justice L‘Heureux-Dube affirmed the importance of the role played by 

society in the scope of privilege. The role is connected to the traditional justification of 

utilitarianism or instrumentalism.
223

 The learned judge stated that the ―the rationale asserts that 

communications made within a given relationship outweigh the detrimental effects of privilege 

on the search for the truth.‖
224

  A utilitarian view of the privilege concludes that the action which 

limits the disclosure of the material is not good, but that the consequence, measured in the 
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promotion of the greatest happiness for the greatest number of individuals, is good. 
225

 Andrea 

Gull claims that any attempt to justify a claim of public interest immunity on utilitarian grounds 

must fail. Although the author agrees that an assessment under the theory may maximize the 

overall general welfare of  the rights of an individual, especially in respect of fair trial, individual 

rights should not easily give way. If the right of the individual is upheld, the exercise of that right 

may well go against the general welfare.
226

  Gull‘s argument places the rights of the individual in 

a pre-eminent position vis-a-vis the utilitarian approach that promotes the greater good of the 

masses. Under the author‘s argument the notion that a right such as that required to ensure a 

person has a right to a full answer and defence is to give way to the government‘s assertion of 

public interest immunity is misunderstanding the fundamental nature of the right. 

 

Neuhauser offers non-utilitarian grounds as the primary justification of the doctrine. She states 

that this view is based on the 

...abstract premise that privileges are vital to the protection of 

fundamental values: honour, conscience and privacy. Under this theory, if 

a relationship is deemed to be of sufficient importance, then that 

relationship and the communication arising therein should be free from 

government control and observation.
227

 

 

Under this theory the utilitarian view becomes a secondary purpose for the existence of privilege. 

However the use of the ―non utilitarian‖ title is so overbroad it is almost meaningless and the 

author makes no effort to describe alternative models. There are two particular models which are 

useful to mention, both of which are considered by Abramowitz. 
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The functionalist perspective analysed by Abramowitz argues that for privilege to be consistent in 

its operation, it should be applied to those individuals in relationships which are functionally 

similar in their provision of services in society.
228

 The writer‘s approach is based on a contention 

that where confidential relationships are currently recognised they should be afforded protection 

on the basis of the service they provide. For example, the similarity between the services of a 

solicitor and an accountant should result in an accountant- client privilege. This analysis does not 

argue for or against the broader application of privilege. There is a much broader concept on 

which to place foundations on the functionalist perspective. It has been stated that functionalism 

is a philosophical doctrine that maintains that ―a thing is what it does‖ or a ―thing is its 

manifestations, its effects, and its relation with other things.‖ The doctrine is pragmatic, logically 

positivist and operationalist.
229

  It is submitted that a functionalist view of privilege observes the 

necessity of the restriction on disclosure for the preservation of the confidential relationships in 

testimonial privileges which compels the free flow of information within the relationship. In 

respect of the Crown‘s claim for privilege in the form of public interest immunity discussed 

below, the manifestation of the claim of privilege ensures that the government does not lose it 

ability to function as the result of disclosures which are not in the public interest.  Of course, the 

very real threat is that the government and the ancillary services such as the police and security 

agencies, abuse the claims of PII. This perspective can best be explained by the application of 

power theory. 
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The power theory would suggest that the traditional justifications for privilege found in the 

utilitarian theoretical perspectives or any other perspectives are flawed. Under this theory of 

privilege those with power seek to benefit from its invocation. 
230

 Doctors and lawyers or other 

like professionals are prominent people in society who exercise a degree of authority. The 

individual client or patient benefits from the privilege. The professional benefits to a greater 

extent because he is not required to testify and be accountable in court. This theory ignores the 

proposition that a client or patient may waive privilege. Ultimately the privilege then does not lie 

with the professional or person in authority.  

 

The power theory arguably has a better fit in the context of Crown or public privilege. 

Governments have tried to withhold material from the courts or inquiries with little justification 

other than to prevent embarrassment. An example of this is found in the United Kingdom during 

a criminal trial. The trial foundered when claims of Public Interest Immunity were rejected. Four 

different Ministers of the Crown signed PII certificates tendered during this trial. An important 

strand of the defence strategy posited that the government had been aware of the business 

transactions and had encouraged them. The defence required far- reaching access to government 

documents to advance the theory. When PII certificates failed in respect of some of the claims of 

the government a Minister had to testify.  The case folded when it appeared that there was some 

substance to the defence claims.
231
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Although there is some support for the power theory in the attempts of the government to prohibit 

disclosure as shown in this case, the fact that the courts had the final say in disclosure dilutes the 

theory. Then again it will become obvious when in the examination of Crown Privilege or PII in 

Canada, that the power of government has been felt through the enactment of legislation, 

particularly section 39 of the Canada Evidence Act.
232

 Although the government would 

undoubtedly claim a utilitarian purpose behind such enactments, parts of this legislation seem 

much more hostile to the public interest in the administration of justice than found in some of the 

other countries. 

 

Most of the analyses in respect of the theoretical perspectives outlined have taken place in the 

context of what may be considered as testimonial or evidential privileges in the private form. At 

the outset of the chapter the terminology used included privilege, crown privilege, public interest 

immunity and public interest privilege. For the purposes of this chapter it is useful to develop two 

branches under the general heading of privilege: private privilege and public interest immunity 

(PII). The former relates to evidential or testimonial privileges.
233

 Although a witness may be 

compelled to appear before the court that witness can decline to answer certain questions or 

produce certain documents.
234

 This category of privilege largely relates to the professional 

confidential relationships between two parties.
235

 Solicitor client,
236

 spousal,
237

 litigation
238

 and 
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settlement negotiations privilege
239

 are all examples of the relationships that can generate 

confidential communications that can be respected under valid claims. 

 

3.4 Differentiating Public Interest Immunity and Private Interest Privilege. 

Crown privilege or public interest immunity or public interest privilege are set apart from the 

other  private interest privileges. Hamish Stewart would argue public interest immunity has not 

been formally recognised as a privilege. His view is that whilst the purpose of privilege is the 

protection of relationships, public interest immunity is about balancing interests on a case-by- 

case basis and does not exist until it is claimed.
240

 It is submitted that the assertion is partly 

correct. However, in Canada class privileges exist which are not completely about the protection 

of relationships. Cabinet confidences under s39 of the Canada Evidence Act are not decided on a 

case- by- case basis, nor are claims of informant privilege. As these privileges cannot be waived 

they must therefore pre-exist.  

 

The terminology requires some ratification or codification. The only dichotomy that should be 

recognised in terminology is that between public interest immunity (PII) and private interest 

privilege (PIP). The difference between them is that the public interest immunity refers to the 

general well being of the population. The private interest privilege normally is found in a claim 

made by a witness and relates to the protection of a relationship.
241

 The fact that public interest 

immunity is allegedly claimed to ensure that the public interest is protected in non- disclosure of 

material provides a simple and easily understood concept that can be universally applied in all the 
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courts. Likewise, private interest privilege will apply to various sub-categories such as solicitor 

client privilege and a claim of privilege to prevent self incrimination.  

 

The Supreme Court of Canada noted that Crown Privilege was not the appropriate term in the 

determination of a non-disclosure application in the public interest.
242

 In Bisaillon v Keable 
243

 

Beetz J, asserted that the public interest lay in national security or in the effective conduct of 

government. He differentiated police informer privilege from Crown privilege in his conclusion 

that the public interest in the former lay in the maintenance of an effective police force and an 

effective implementation of the criminal law. Such divisions, as stated earlier, are unnecessary 

and create a more complex hierarchy of privilege. An effective police force and the 

implementation of the criminal law are very much part of government responsibility. 

Governments formulate policy and in a democracy formulate those policies on behalf of and 

influenced by the society it serves. Others have stated that the use of the term Crown privilege is 

unsuitable for this area of the law and that PII is more appropriate.
244

 Even the dichotomy 

between private evidential and Crown privilege is criticised. Wells notes that the similarities 

between the two are more striking than the differences.
245

 The differences have been delineated 

as 

 

1. The protection afforded by PII or Crown privilege is not owned by the Crown. If the 

Crown does not claim the privilege at the appropriate point, it can be claimed by other 
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persons or by the court itself on its own initiative to ensure the public interest is 

protected.  

2. Unlike private privilege, the Crown cannot waive the privilege. 

3. The purpose of PII is the protection of information and not the relationship. No secondary 

sources may be utilised to disclose the information.
246

 

 

Both Wells
247

 and Linstead
248

 have disputed the extent of the distinctions. Although they 

accept that a judge can intervene in the absence of an objection from the Crown, they 

note that it would be rare for a judge to do so. In the absence of any objection the 

evidence would therefore be admissible and a waiver in these circumstances irrelevant. 

Holland
249

  submits that both evidentiary privilege and public interest privilege contain 

aspects of public policy. Koroway
250

 offers similar grounds in his conclusion that any 

demarcation between the two, private and crown privilege, is spurious. 

 

It is submitted that the differences in the privilege, private or PII are not so important as 

the process and the application in the context of the criminal trial. Before considering the 

process and application in the criminal context a further division of privilege which 

impacts on the results of legal procedures has to be considered.  
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II 

3.5 The Common Law 

There is an uneasy mixture of common law and statue law in the Canadian approach to 

public interest immunity. The statute law is found in the Canada Evidence Act
251

 in three 

different sections of that Act. Section 37 sets out a mechanism for objections to disclosure 

of material that the applicant states are contrary to a specified public interest. The section 

sets out who may object, how the objection is to be made and on what grounds the 

disclosure can be resisted.
252

 The particular forum where the objection maybe heard is 

expressed
253

 as is the circumstances when and how disclosure can be ordered, via a 

balancing exercise, despite the objections raised.
254

 The fact that the court can consider 

evidence that would not normally be admissible in court is also specified. A right of 

appeal exists to the Court of Appeal from the determination of an application under 

section 37.
255

  

 

Section 39 of the Canada Evidence Act applies to confidences of the Queens Privy 

Council. Under the other two sections, section 37 and 38 in the Canada Evidence Act, a 

judge is responsible for balancing the competing interests. In section 39 it is the Clerk of 
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the Privy Council who takes into consideration the clash of the two interests. 
256

 Once this 

claim has been made it is absolute. 

 

Both section 37 and 39 are considered further below. Section 38 will be considered in 

Chapter 6. Here the focus is the common law. 

 

3.5.1 UK. Origins. 

Most academic analysis of this subject begins with Duncan v. Cammell Laird & Co.
257

.  

The case should not be taken as the legal foundation for the doctrine which Weaver and 

Escontrias suggest is found in the reign of Charles I in England.
258

 However it has been 

attributed as the case which decided how public interest immunity was to be applied, 

albeit in a civil proceeding.
259

 Lord Simon set out what he obviously hoped would be the 

authoritive statement on Crown privilege: 

The principle to be applied in every case is that documents 

otherwise relevant and liable to production must not be produced if 

the public interest requires that they should be withheld. The test 

may be found to be satisfied either (a) by having regard to the 

contents of the particular document or (b) by the fact that the 

document belongs to a class which, on grounds of public interest 

must as a class be withheld from production.
260
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In this case the documents, for which privilege was claimed, were neither inspected nor 

produced. The Law Lords were of the opinion that the material sought fell into a class of 

documents which might prejudice the candour and completeness of such communications 

if they were to be produced in litigation. Candour therefore provided the foundation of 

the justification, a foundation which found little favour in subsequent court decisions. In 

Carey v Ontario La Forest J. was prepared to give it some weight but stated that it was 

too easy to exaggerate its importance and highlighted the various English cases that 

criticised the candour argument as a reason for exclusion of evidence in litigation.
261

 

Further arguments advanced to justify the class category included security and 

intelligence information. This was used in the Matrix Churchill case mentioned above 

when the Minister, Kenneth Baker, claimed a blanket prohibition on disclosure to protect 

operational methods employed by the security services and the sources of their 

information.
262

  

 

Claims made under the class category, if validly taken by the head of a government 

department, were conclusive and not subject to any judicial exercise of discretion or 

balance tests.
263

 Whilst the decision of the House of Lords on the particular 

circumstances of the Duncan v. Cammell case could be said to be justified, nonetheless it 

has been subject of extensive criticism in various countries.
264

 The fact that the court was 
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seen to defer to the government, particularly on issues of national security, was labelled 

as judicial cowardice.
265

  The employment of privilege to protect a class of documents 

outside of judicial examination and adjudication has obvious dangers.  Broad claims by 

the executive or its departments can be used to hide decisions that would cause 

embarrassment or hide behaviour that is malevolent. Equally important, is the lack of 

equality of arms between the parties in litigation and in particular in criminal trials, the 

possibility that a class claim alone can deprive an accused of a fair trial without any 

scrutiny of the impact on the accused by the failure to access the information. 

 

The dissatisfaction on the Law Lords decision eventually led to the case of Conway v. 

Rimmer when the House overruled its own decision. 
266

 The Home Secretary objected to 

the production of police probationary reports in a case of malicious prosecution. The 

objection was based on the claim that the documents belonged to a class that would go 

against the public interest to have them produced. The Court decided that a grant of 

Crown privilege based on class would result on a serious injustice to the parties and a 

grave impairment of the administration of justice for inadequate reasons.
267

 

The court differentiated between class claims and contents claims with the conclusion 

that the latter had not produced the controversy that resulted from the former. Whereas 

the House of Lords in Duncan v. Cammell Laird & Co. had declared that the courts had 
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no judicial role where the government had made a claim on the basis of the class of 

documents, the decision in Conway v. Rimmer returned the control to the judiciary. The 

Law Lords concluded that where the public interest weighed in favour of the production 

of the documents, it would be better if the court inspected the material first. However, 

deference should be given to the executive, if the court decided that the expertise was 

outside that of the judge and lay with the minister seeking exclusion of the evidence.
268

  

 

Cooper described the post Conway approach of judicial control as a spectrum of 

deference to executive claims where the material in which ―the contents are irrelevant 

merit the least judicial deference to ministerial expertise while those in which the 

contents are themselves secret should be approached with caution by the judiciary.‖
269

  

 

David Bickford, a legal adviser to MI5 and MI6, asserted at the Scott Inquiry that 

attempts to protect the intelligence services material which was relevant to a criminal trial 

by a class claim was inconceivable. He was of the view that contents claims were a 

suitable vehicle to make a PII application and that any use of class claims would 

undermine the credibility of the service.
270

 However the problems caused to the 

intelligence community in litigation since he made those comments in the early 1990‘s 

has greatly increased. Courts in United Kingdom and Canada have shown an increased 
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scrutiny of claims for PII. Many of the decisions which would have gone in favour of the 

services in the immediacy of increased terrorist acts at the turn of the century find the 

same services struggling to protect their information from compulsory disclosure.  

 

The fact that the House of Lords decisions were made in the context of civil proceedings 

did not exclude the application of the principles of PII or Crown privilege from criminal 

trials. Sir Richard Scott, who had led the UK inquiry into the collapse of the Matrix 

Churchill prosecutions, stated that PII claims always had been and should continue to be 

made in criminal trials. He emphasised that the important point for the criminal trial was 

what sort of PII claims could be made and how those claims should be made. He further 

asserted that the proposition that the public interest in a defendant‘s fair trial would ever 

have to give way in a balancing exercise was grotesque. 
271

 

 

Canada generally followed the English law in respect of Crown privilege.
272

 In the 

criminal case of R v. Snider where the Minister of National Revenue claimed privilege on 

the basis of a class of documents, an individual‘s tax records, the court rejected the claim 

and ordered disclosure.
273

 This court‘s decision was said to have contradicted the rule in 

Duncan v Cammell Laird and was later quoted by the Law Lords in support of their 

decision in a subsequent English case of Conway v Rimmer.
274

 Once the Law Lords had 
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decided Conway, Canada legislated for the judicial review of Ministers decisions to claim 

the exclusion of relevant evidence on the basis of the public interest. The initial 

legislation, the Federal Court Act,
 275

  has since been replaced by the Canada Evidence 

Act.
276

 Nevertheless the statute which codifies applications for PII did not abolish the 

common law application or its jurisprudence.  This was not made clear by the legislature 

at the codification stage and resulted in claims by defence counsel that the purpose in the 

codification of the privilege was to ―extinguish various and confusing common law 

processes.‖
277

 It is clear that the privilege can be made either under the common law or 

the Canada Evidence Act.
278

 Moreover the Supreme Court of Canada has found that the 

common law would be the usual legal vehicle for the claim of informer privilege.
279

 It is 

clear that the current position of the law is that this tandem approach continues. It is 

highly questionable  whether it should! 

 

 

3.5.2 Common Law Claims  

Despite the criticism of privilege based on a class of information or documents it 

continues to exist under the common law. Solicitor client privilege
280

 and informer 
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privilege
281

 are two examples of the class principle in action. The privileges have 

different reasons for their existence. 
282

 Informer privilege is addressed separately in 

chapter 4. Whilst solicitor- client privilege comes under the category of private privilege 

outlined above informer privilege has been differentiated from public interest immunity 

or Crown privilege on the basis that there is no judicial discretion to weigh the public 

interest in disclosure against the public interest in non disclosure.
283

 The same rule 

applies to the solicitor client privilege. This segregation of informer privilege from other 

public interest privilege is misplaced. The public interest is present to a greater or lesser 

extent in all of the categories of privileges. Ultimately the difference between them is 

found in the approach of the judge to the privilege claimed. There are no definitive lists 

of privileges, however the courts over time have recognised what has been labeled as 

qualified privileges under the common law. 

 

3.5.3 Qualified Privileges at Common Law  

In the context of the criminal trials qualified privileges will mostly be claimed by the law 

enforcement agencies who have been involved in the investigation or intelligence 

agencies that have material relevant to the case that could impact on the defendants‘ 

ability to promote a full answer and defence.  Third parties could still attempt to claim 

privilege on the Wigmore principles, which consider whether or not, privilege, should be 
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attached to the material as a result of communications arising within a confidential 

relationship such as doctor – patient or priest – confessor. The Wigmore case- by -case 

approach will be considered further in Chapter 6. 

 

During the course of law enforcement investigation, especially protracted investigations 

into serious crimes or organised crime, the relevant agency will amass a considerable 

amount of information. Some of that information would have been gathered by the 

agency from third parties with and without their knowledge by the use of intelligence 

sources and other techniques to gather evidence or intelligence. The law enforcement 

agencies will generally have had various interchanges with the Crown prosecutors 

throughout the investigation to ensure that the best evidence available can be presented. 

All of this material including the communication between law enforcement and 

prosecution could be subject to claims of public interest privilege. Binder J. at the trial of 

Trang concluded that these privileges were qualified privileges. He concluded that this 

category included a privilege that recognised ongoing investigations and another that 

sought to ensure the safety of individuals.
284

 These privileges are qualified in that they 

are far from absolute. When a claim is made, either before or in the course of an actual 

trial, the court will be required to balance the need to withhold the evidence with the need 

to disclose the evidence. Despite the fact qualified privilege or PII is not absolute, the 

category is broad and can be subject to unnecessary claims or abuse by the Crown. 
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Certain investigative methodologies, procedures and product have become well 

recognised and routinely attract a PII application. 

 

 

3.5.4 Observations Platforms  

The term usually associated with claims for PII under this title is observation post 

privilege. The term platform has been employed here as it is necessary to recognise that 

there are many different types of platform which attract this type of claim. On many 

occasions, the platform will simply be a residential or commercial property utilised by the 

agency. On other occasions observations may be made from the back of a covert vehicle. 

However, with the advances in technology, cameras can be utilised in places where 

surveillance operators would be too easily compromised or where no access to 

conventional platforms can be attained. Vehicles can be fitted out to conceal a 

surveillance operator within the vehicle despite potential unwanted attention from 

civilians. Aircraft especially fitted with sophisticated technical surveillance equipment 

can be employed. These are just a few examples of types of platform that agencies will 

attempt to exclude from defence scrutiny. 

 

In Canada the Court of Appeal in R. v. Lam stated that the purpose of the privilege was to 

―protect the identity of the person or persons who make the post available to the police.‖
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285
 The Crown claimed that the revelation of the location of the platform to the accused 

would place the owners of the property in danger. Given the nature of the crimes under 

investigation, in this case the trafficking of narcotics, the concern is not unreasonable. It 

was argued that the claim should attract the same protection as informer privilege. The 

U.S. case of the State v Garcia
286

 formed the basis of Esson J.‘s rejection of the Crown‘s 

submission. He asserted that there was a clear difference between informant privilege and 

the privilege claimed in the case. Whilst the informer‘s case will often finish with the 

passage of information between the informant and law enforcement, the witness at the 

observation platform will often provide crucial evidence at the trial of the accused. 

Spaulding notes that many of the Californian courts and Federal courts have viewed the 

policy reasons for both informant and the observation privilege as analogous.
287

 Whilst 

this may provide support for the Crown in Canada to argue against the Garcia case in the 

hope that observation platforms would receive a similar approach to informers, there is a 

stark difference in how the two jurisdictions treat informers. The attitude of the courts to 

informer privilege in the U.S. is not as closed as the Canadian approach where informer 

privilege is a class privilege and subject to a high degree of protection from disclosure.
288

 

 

In addition to the safety of the persons who allowed their premises to be used, other 

policy issues were also submitted in Lam. Firstly without the guarantee of safety; 
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residents would not give permission for their premises to be used. Secondly the 

disclosure of the location would compromise the location for future operations. This 

should be expanded to include ongoing operations were the same or a proximate location 

was employed. Finally the disclosure of the location could place the officers who use that 

location in danger.
289

  

 

Walker in his analysis of U.S. courts decisions of investigative privilege would make 

three additions to the list:  

      (1) Certain high crime areas offer limited opportunities for surveillance.  

      (2) In certain areas police officers maybe too well known and not able to conduct 

surveillance in the open.  

     (3) The disclosure of the surveillance post would result in the criminal operations 

relocation to a position where the surveillance will be more difficult.
290

 

 

All the reasons provide a sound basis as to why the location of the premises should be 

excluded. Law enforcement personnel also need to take responsibility at the outset of 

these operations. A risk assessment analysis on the likelihood of success for any PII 

application should be carried out at the outset of any operation. A good analysis will take 

into account that for every good reason that the location is to be excluded from the 
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evidence there are equally good reasons for the defence to seek the disclosure of the 

location:  

(1) The defence should be entitled to know the distance between the platform and 

the point where the accused carried out the criminal enterprise. Without this, it is 

difficult for the defence to investigate the claims of the observer.  

(2) The angle at which the observations were made may impact on the credibility 

of the prosecution case. The more acute the angle the more difficult it would be to 

carry out observations on the target.  

(3) What obstructions or potential obstructions were present between the 

observation platform and the point at which the suspect was observed is relevant 

to whether or not the evidence offered is credible. 

 

The prosecution in Canada appears to have conceded that they have to disclose a 

sufficient amount of information to ensure that the accused receives a fair trial. However, 

the defence will usually take the position that any restriction on the ability to question 

any of the surveillance operators on the location of the platform, and anything which may 

reduce the credibility of their evidence,  is a restriction on the accused‘s ability to make a 

full answer and defence. This was the position in Cameron. Whilst the Crown was 

content with questions asked of the surveillance operator that concerned the distance 

between the platform and the conduct observed, the angle of the sight between the two 

points, whether the position was elevated and whether visual aids were employed, the 
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defence disagreed with any restriction placed upon them.
291

 Swail J. directed that 

questions would be allowed in the areas suggested by the Crown, but also included 

questions as to the lighting conditions in the relevant area, obstructions between the 

platform and activity, weather conditions, what height the officer was at, whether inside 

or outside a building and whether observations were made through glass, curtains or 

blinds of any kind.
292

 

 

In the more recent case of Hernandez, the officer who made the observations declined to 

answer questions on the angle from which she made the observations, whether glass she 

was looking through was tinted, whether she was in a building or a motor vehicle, 

whether she was wearing a disguise at the time, and any questions that would identify 

members of the community who might be endangered by the disclosure. She also refused 

to answer how such a person or persons might be jeopardized by the disclosure.
293

 The 

questions were more restricted in this case than that of Cameron. The officer in 

Hernandez claimed that she was no more than six feet away when she observed the 

suspect‘s criminal activity. The B.C. Court of Appeal noted that it was unusual for the 

police to be able to get so close to the suspects without being detected and concluded that 

the accused had not been unduly restricted in their ability to cross examine the officer on 

details of the observation platform. 
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It is clear from the two cases, that each case will be decided on its own particular facts 

and circumstances. Where the accused is unable to question the surveillance operators, 

the effect will be felt by the prosecution on the weight that is applied to the evidence 

given of the observed activity. In Lam when the officer refused to answer questions as to 

the height he was at, whether he was looking through glass or curtains, or, if he was 

inside a building, coupled with the fact he could not remember what the weather 

conditions were, the accused was acquitted of trafficking.  He was however convicted of 

possession offences as a result of the arrest of the suspect by other officers who found 

drugs on the suspect at the time of his arrest.
294

  

 

Both the prosecution and the defence can produce strong arguments for their respective 

views. Where the arguments are equally strong it might be anticipated that the benefit 

should go to the defence. This does not seem to be the result found in the case law to 

date. There are more steps that the surveillance operators and the surveillance managers 

can take in preparation for the application for PII privilege in order to satisfy the judge, 

and the defence, that the trial is fair and the evidence credible.  Standard operation 

procedures should form a checklist when observations are undertaken from any type of 

platform.  
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The use of video should be a standard requirement unless the particular placement of the 

observation platform would be so obvious from the video. Even in this case, the use of 

video could assist the judge in any ex parte application that the description of the scene 

was accurate. Photographs taken at various times throughout the period of observations 

will give a pattern of life and views from the platform at various times that includes the 

time or times of the transaction. Again this may not be possible from some observation 

platforms and was probably the case in Hernandez when the operator was only six feet 

away. The use of surveillance logs should be standard for any operation. They can be 

completed by the operator or maintained by an officer who occupies a desk and in contact 

with the operators by radio. Any platform for which a log is commenced should have a 

narration which is descriptive of the operation and the geography, and, topography of the 

footprint accessible from the platform. It should take account of any change in weather 

and lighting conditions. In some cases in preparation for an observation platform, Aerial 

photographs or maps will have been consulted and a footprint developed. This material 

should be ready to aid the court in reaching its decision. 

 

A background brief on the platform should be available. This should include the risk 

assessment for the owners or occupiers who permit the premises be used. The risk 

assessment should include whether or not there is an expectation of confidentiality from 

the owners and an extraction plan that would include any assistance provided to the 

owners for their safety. Most important is the threat level to the owners on extraction and 
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the nature of the threat and the origins of the threat should their identity become known. 

The brief ought to provide a history of use, the nature of any ongoing operations and the 

potential for its future use. 

 

3.5.5 Technical Devices  

The use of technical devices to obtain evidence and intelligence is common place in 

criminal or intelligence investigations. The type of equipment used will vary greatly 

depending on the sophistication of the agency  and on the risk of disclosure. The more 

sensitive the piece of equipment and the methodology used to install the devices, the less 

likely the agency will risk the disclosure of the technique. The device itself is only one 

aspect of the technique. Equally important is the planning, preparatory activity, time and 

the effort put into the installation and testing of the equipment. The disclosure of this 

information can only educate the criminal or terrorist to avoid detection and to find ways 

to detect the deployment of the apparatus. Whilst it can be argued that the use of these 

devices are well publicised on television, criminals still continue to be vulnerable to these 

types of sensitive techniques. 

 

In R. v. Guilbride the defence sought discovery of information in respect of a tracking 

device deployed in Operation E-Profit. Nine accused faces charges in relation to the 

importation and trafficking of narcotics. The defence sought the exact location of the 

satellite tracking device and the circumstances of the installation on a motor vessel ―Blue 
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Dawn.‖  The defence strategy was based on speculation that the device had to be installed 

in one of the life rafts. The installation would have necessitated the removal of essential 

equipment. This would have negatively impacted on the safety of the persons who use the 

raft. The defence stated that there would be a breach of section 7 and or 8 of the Charter. 

The breach would affect the admissibility of the evidence gained from the tracking 

device.
295

   

 

Evidence had been given in respect of the installation. An RCMP corporal had stated that 

the device had been in one of the two outside decks and that the install necessitated the 

modification or dismantling of part of the boat. The wheelhouse or living quarters were 

not accessed. The size of the device was estimated at 2ft by 1ft by 1ft. Another officer 

gave evidence of the time taken on board to perform the install. 

 

The judge decided the case in favour of the Crown and in doing so took into 

consideration that detail already provided by the Crown and the fact that the location and 

circumstances of the installation were not necessary to assess the accuracy of the data. 

Whilst most installations are bespoke, agencies will look to use similar methodologies for 

similar types of places or vehicles. A great degree of deference should be afforded in 

respect of this particular sub category of investigative technique. 
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In Gerard whilst the judge stated the general nature of the device had to be disclosed, i.e. 

a GPS tracking device, the court supported the Crown‘s assertions that to disclose the 

specific nature of the device, and the location and technique of installation, would 

compromise future investigations involving tracking devices with the result that,  the 

police would not be able to use the technique in future cases.
296

 This view also finds 

support in the Van Horn before the U.S. Court of Appeals. The defence sought the 

location and the method used to deploy a microphone which recorded the voice of the 

accused. They claimed that the way the microphone was hidden could result in the 

distortion of the recorded voice. The defence intended to adduce evidence from their own 

expert to show that the concealed device distorted the voice to the point where it could 

not be identified as the defendants. The prosecution was able to show that the voices were 

accurately recorded through samples of the agent‘s voice that were recorded during the 

operation. Not only did the court recognise the utility of the deployment of the electronic 

devices, and the danger of compromise as a result of disclosure, but, the court further 

noted that the criminals themselves could be educated to deploy the devices for their own 

ends.
297

   

 

The importance in protecting the nature and installation of technical devices should not 

be underestimated. Although the courts will be reluctant to protect techniques that appear 

in the entertainment media such a wiretaps, eavesdropping operations and surreptitious 
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photography or recording  
298

 the courts should distinguish between the fact that the 

technique is utilised, from the details of how installations take place in a given case, and,  

the way which a device operates and is monitored. It is this aspect of the investigation 

that requires protection. 

 

 

3.5.6 Undercover Officer Activities  

These officers (UC‘s) will depend on anonymity for the safety and their utility. Once 

their identity becomes known they will be almost useless for a role for which it took 

considerable time, effort and finance to bring them to a standard of competence. The 

courts have recognised that not only can their identity be important but also the 

methodology they use in certain instances may deserve some protection. The simulation 

of the ingestion of cocaine by a UC was said to be a technique that would be considered 

in an application to prohibit the disclosure in the public interest.
299

 The details of a car 

that a UC used when he purchased drugs of a suspect could be protected.
 300

 In both of 

these circumstances before the court there was no automatic right to non- disclosure and 

that one public interest would have to be weighed against the other. The defence in both 

cases made valid points.  
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In the first case the judge should satisfy him or herself that the simulation is possible. It 

should not be left to the Crown to make an unsubstantiated claim. In the second case, it is 

difficult to see why a make and model of a car should be protected. Cars can be replaced 

quite easily. Unless the same vehicle was in constant use in ongoing operations and 

would have to be changed on a regular basis, it is difficult to sustain this argument 

against disclosure.  Even with municipal police services, exchange programs either exist 

or could be initiated on a mutual assistance basis, thus the cost implications of a regular 

change of vehicles could be reduced.  

 

 The location and dimensions of an UC one way transmitter were ordered disclosed. The 

accused stated that he had not searched the UC in contrast to the evidence provided to the 

court. The judge viewed that the dispute could affect the credibility of the witness. 

Questions were restricted to the location of the device in the body of the UC and not 

other potential locations where the transmitter could be concealed.
301

 A different view 

was taken by the Superior Court in J.J. The accused argued that he needed to cross- 

examine the UC where he wore his firearm. The court ruled against the defence with the 

conclusion that to disclose the position of the equipment would compromise the officer‘s 

safety with potentially fatal consequences. 
302

  

 

 

                                                      

301
 R. v. Webster, [1997] O.J. No. 5847 (Ct. Just.).  

302
 R. v. J.J., [2010] O.J. No. 3238. (Super. Ct.) . 



 

117 

 

3.5.7 Secondary Vehicle Identification Numbers (VIN).  

This particular set of investigatory privilege has achieved a high degree of protection 

from disclosure. Whilst it cannot be described as a class privilege, it may fall into a 

category that Binder J. in Trang considered as an intermediate privilege.
303

 The learned 

Judge did not go onto explain what intermediate privilege was or the difference between 

a simple qualified privilege and this new category. One might presume that an 

intermediate category would not qualify as a class privilege but required much more from 

the defence to show necessity before it obtained disclosure of the material. Boomer, 
304

 

Smith, 
305

and Stetson Motors Corp. v. Peel (Regional Municipality) Police Services 

Board 
306

 are all trials in which the defence argued for the disclosure of secondary VIN 

numbers. Secondary numbers have been used in North America from the 1970s. The 

numbers are placed in different places in the motor vehicle at locations known only to a 

select few. When suspect vehicles are recovered and examined, despite the obliteration of 

the public VIN‘s the secondary number provides a means by which the original vehicles 

may be identified. Should the methodology become exposed and known by criminals 

they would be able to make it more difficult to locate the true owner of the vehicle or 

establish that the vehicle was stolen. In addition, the public interest includes the impact 
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that the disclosure would have on international relations between Canada and the United 

States of America, where the VIN‘s originate.
307

 

 

The court‘s protection of this particular technique is based on the value to the defence of 

the techniques and placement of the identification numbers. The court notes that the 

numbers do not identify who stole the vehicle concealed the vehicle or had possession of 

the vehicle. It merely establishes that the vehicle was stolen. The disclosure is therefore 

of limited probative value to the defence.
308

 

 

However it appears from Ontario Superior Court rulings that the locations of secondary 

VINS are not as confidential as investigators may hope. In Provenzano the accused were 

charged with possession of stolen property. The secondary VIN numbers had been 

removed from the vehicle and its parts. There prosecution sought to adduce evidence 

from experts to the effect that the removal of these numbers were evidence that the parts 

had to be stolen. The defence sought the location of the numbers and the method by 

which the numbers were fixed to the vehicle so they could test the expert witnesses called 

by the prosecution to prove that the vehicle and vehicle parts were stolen. The 

prosecutions efforts to have the information withheld on the grounds of public interest 

failed. 
309
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From this analysis of the case law, it is apparent that the sub-categories of police 

investigative privilege or other categories of qualified privilege are not closed. 

Applications can be made by the Crown to introduce sub-categories of privilege on a 

case- by- case basis. The trials of R. v. Chan
310

 and R v Trang
311

 provide a indicator of 

how courts will consider applications for new categories of privilege. 

 

 

3.6 New Wine in Old Skins. Applications for Public Interest Privilege in R v Chan 

and R v Trang  

Numerous accused were charged with conspiracy to traffic cocaine. The Crown made 

various applications for the exclusion of the evidence based on ‗class‘ claims and 

qualified public interest privilege. In addition to applications for solicitor – client 

privilege, informant privilege, work product privilege and police investigative privilege 

the Crown made the case for ongoing investigation privilege, safety of individuals and 

new categories of police intelligence privilege and internal communications privilege. 

 

3.6.1  Ongoing Investigation  

An ongoing investigation has been consistently recognised as a rationale for delay in the 

disclosure of the material. Binder J. acknowledged the necessity to ensure effective 
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ongoing investigations in his reference to Garofoli applications and the decisions on 

Stinchcombe and Egger. The judge also determined that this privilege was time limited as 

it would only apply until the conclusion of investigations.
312

 Successful applications in 

this area can be frequently observed,
313

 but this does not mean that a claim will be 

automatically accepted.  

 

In Rizzuto the judge decided that although there was a danger that ongoing investigations 

would be impaired he would permit the defence to cross examine some of the RCMP 

witnesses, whose testimony the Crown sought to exclude, to ensure public respect in the 

administration of justice. He also stated that the impact on the ongoing investigation 

would not be significant. 
314

 In R.v. Toronto Newspapers, Nordheimer J. rejected an 

application on this particular privilege when he asserted that the investigation was already 

two years old with no evidence as to when the investigation would be completed.
315

 

 

What is not clear from the case law is the extent of   proof required to satisfy the courts 

that the balance should tip in favour of the Crown. It is very easy for the Crown to assert 

a claim if not put to a strict proof. It is not suggested that the Crown share with the 

accused or his or her counsel, the nature of the ongoing operations. Crown should share 

                                                      

312
 Supra n 284 at 52-53. 

313
 R.v. Burns, [2006] O.J. No. 3247 (ONSC); R.v. Durette, [1994] 1 S.C.R. 469; R. v. Illes, [2003] B.C.J. 

No 1117 (BCSC);  R.v. Taylor, 2010 CarswellOnt 7335, 2010 ONSC 5448, O’Neill v. Canada (Attorney 

General), [2006] O.J. No. 106, 2006 CarswellOnt 139 (Super. Ct.). 
314

 R.v. Rizzuto, [1990] N.J. No 324 (Nfld SC.) 
315

 [2005] O.J. No. 5533 (Super. Ct.) at 33. 



 

121 

 

with the judge under seal, the nature of the investigations, the length of time and 

resources involved in the investigation, the fact that the investigation is current, how the 

disclosure of the information would impact on the investigation and the estimated time 

that the Crown believes the investigation will take before the material sought could be 

disclosed. It must be appreciated that the time factor may, in many cases, be difficult to 

estimate.  

 

3.6.2 Intelligence and Internal Communications  

The application to identify police intelligence and police internal communications either 

as a class privilege or a qualified privilege was rejected in Trang
316

 and that decision was 

followed in Chan.
317

 Police intelligence files were described in the Crown brief as 

...... a collection of information on an individual or group that the 

police suspect are associated in some way with criminal activity. 

Such intelligence may include past criminal history, contact with 

investigative agencies, and known or suspected contact with known 

criminals. For a variety of reasons, there may be no active 

investigation at the material time however the information is kept in 

anticipation that, in the future, an investigation may be conducted 

and the information would be of use. Further, the gradual collection 

of police intelligence assists in identifying criminal activity that 

would not otherwise be identified. As such, police intelligence files 

are an investigative tool used by the police in the course of their 

duties. These types of files are particularly useful in gathering 

evidence respecting alleged criminal organizations. They are also 

useful as a preventive measure: for example, where police receive 

information that a certain person might be in danger, they can 

check the intelligence files for known associates, enemies, hang-

outs or other information to prevent injury. Disclosure of this type 
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of information renders it useless, as the persons would change 

locations, methods of operations, contacts and the like.
318

 

 

Privilege or the public interest factor in respect of intelligence was not ruled out as a 

potential category of privilege that may be recognised in the future. Both the courts in 

Trang and Chan stated that the content of the police intelligence files could attract 

privilege under the various heads that were already recognised at the time. Furthermore 

there is concern that police intelligence could cover a multitude of otherwise disclosable 

material and could be readily abused by the police to limit disclosure.
319

 Intelligence files 

can achieve recognition under investigative privilege, ongoing investigation, the safety of 

individuals or confidential communications under the Wigmore principles. There is no 

need for a separate category of either police or security agency intelligence. 

 

The application for recognition of internal communications as a privilege or specified 

public interest received a similar result.  The material sought to be protected under the 

new head of internal communications could fall under the head of either solicitor-client 

privilege or case by case privilege under the Wigmore test. Although the courts have 

recognised the principle that privilege of specified public interests are based on policy 

and social attitudes, under a utilitarian perspective, the cases above have demonstrated 

that the judiciary will be reluctant to permit new categories that limit the accused persons 
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right to know any further. Although parties may attempt to have the court recognise new 

categories of specified public interests, the judiciary will likely look at the ‗new‘ category 

as that of a new wine dressed in the old skins of already recognised public interests. In 

the exercise of their discretion judiciary under common law have been relatively flexible 

in their determinations as to whether an application for privilege or public interest 

immunity will apply. Under Chan the court set out the process to be applied when 

applications are made at common law. 

 

 

3.7 The Process under Common Law   

Applications at common law may occur either before the trial commences in a pre trial 

motion or at preliminary inquiry or at any stage during the trial. The process set out in 

Chan declared: 

 

1. The documents the Crown claims are subject to public interest 

privilege are to be provided to the Court for review. The Crown 

must identify the specified public interest it claims justifies non-

disclosure of the material.  

2. The parties are entitled to lead evidence and make submissions 

as to whether withholding the information would impair an 

accused's ability to make full answer and defence. They may also 

make submissions on whether the specified public interest 

outweighs the impact of non-disclosure on an accused's ability to 

make full answer and defence. 

3. If the Court finds that withholding the material would not impair 

the accused's ability to make full answer and defence or that the 

specified public interest outweighs the impact of non-disclosure, 

the matter ends.  
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4. If the Court finds that withholding the material would impair the 

accused's ability to make full answer and defence and the specific 

public interest does not outweigh the impact of non-disclosure, the 

material must be disclosed. However, before disclosure is ordered 

the Crown will be given an opportunity to determine whether it 

wishes to disclose the material and continue with the prosecution or 

stay the proceedings.
320

 

 

 

This process provides an overview of the process to be employed when privilege is 

asserted. Moreover, this cannot be said to be the only method for the determination of a 

claim. The broad spectrum of the privileges available in a variety of different 

circumstances necessitates a judicial discretion that permits the ―crafting of procedures 

for which there may be no precedent but which are required to meet the exigencies of the 

case.‖
321

 

 

Despite the availability of this discretion it appears that the courts have attempted to stay 

within procedures set down in previous cases. The court in Meuckon,
322

 appears to have 

set a standard process followed by courts both in statutory applications for applications 

under section 37 of the Canada Evidence Act
323

 and at common law.
324

  Chan’s process 

does not contradict Meuckon but failed to incorporate important aspects of the process set 

out by that Court of Appeal. Once the process has completed Chan’s 2
nd

 stage the court 

must first decide whether the information which is subject of the application could 
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possibly affect the outcome of the trial.
325

 It would be deemed to affect the outcome of 

the trial if the material is relevant to an issue in the trial and therefore engages the 

defence entitlement to make a full answer and defence.
326

 Stage 2 of Chan assists the 

judge in the balancing process where the judge will weigh the competing public interests. 

In Guilbride the provincial court judge, cited Meuckon’s approach to the balance process 

with approval, and, viewed it as applicable to the common law applications. The 

approach is relevant since it expands upon the approach sanctioned by Chan. 

The trial judge may hear or examine the information in 

circumstances which he considers appropriate, including the 

absence of the parties, their counsel and the public. Whether the 

trial judge does hear or examine the information, or whether he 

does not, the trial judge may either uphold the claim of Crown 

privilege or order the disclosure of the information either with 

conditions or unconditionally.
327

 

 

With the combination of the two approaches, the breadth of discretion open to the judge 

is evident. The depth of the examination that the judge will undertake in the balance of 

one interest against the other will depend on the type of privilege or privileges claimed, 

the sensitivity of the information, and, the complexity of the issue.  
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3.7.1  In camera and ex parte procedures. 

A contentious issue that has arisen in both pre-trial
328

 and in trial
329

 applications is the 

exclusion of the defendant and his counsel from the in camera and ex parte proceedings. 

The exclusion has resulted in allegations of a breach of the Criminal Code sections 

designed to ensure that the accused is present throughout the whole course of his or her 

trial.
330

 However the court in Meuckon, as adopted in Guilbride and Lam, provides a clear 

authority for the exclusion.  

 

In Pilotte, before the Quebec Court of Appeal, the defendant claimed, inter alia, that 

s.650 of the Criminal Code had been breached when the judge considered an application 

for privilege ex parte. The federal prosecutor and the investigating officer were present at 

this process. The Court of Appeal comments clearly implied that even if the private 

meeting was deemed to have taken place during the trial, that this specific process at 

common law, was exempted under s.650(2)(b) as they deemed that it was not part of the 

trial.
331

 Another slant could be put on this case, since the court viewed that the defence 

had initially given their consent for the procedure and therefore the exemption under 

s.650(2)(b) can only apply with the permission of the accused or the defence.  
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It is submitted that the British Columbia Court of Appeal in Guess properly answered the 

question on ‗in camera‘ or ‗ex parte’ procedures. Whether disclosure motions or 

applications for exclusion of material in the public interest took place before the trial 

proper commences or during the trial process is irrelevant with respect to s650. Esson J. 

clearly asserted that in his opinion these procedures did not form part of the trial process 

for the purposes of s650.
332

 It can be argued that the deliberations of the judge in his 

consideration of the issue impact directly on the evidence which the accused can access 

and employ in his or her defence. Therefore, as the decision may be critical to the 

defence, the accused should be permitted to be present as the process unwinds and the 

judge reaches a decision. On this argument it does not matter whether the process is pre-

trial or in the course of the trial. 

 

This argument is persuasive. The position of the Quebec Court of Appeal leaves no room 

for the protection of material that can directly, or indirectly, effect either the individual, 

in respect of the categories under private privilege, or, the functions of government, 

security services or law enforcement. This position taken by Esson J. seems  logical, 

given the nature of the material that requires protection, and, with necessary limits 

imposed, that the hearing should be exclusive, only to the degree necessary to achieve its 

objectives. The process should be accurately be recorded. 
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3.8 The United Kingdoms’ Common Law Approach   

The logic behind the in camera and ex parte system at common law is exemplified in the 

common law system utilized in the United Kingdom. In an application for privilege or 

public interest immunity there are three types of application process. The three types, 

unlike the Canadian approach, have a formal application requirement, and, unlike the 

Canadian system there is no separate procedure, either at common law or by way of 

statute, for national security applications. The process was initially set out in R. v. Davis, 

Johnson and Rowe. 
333

 

 

A type I application requires the prosecution to provide the defence with notice that an 

application would be made to the court for public interest immunity in respect of 

material. The notice should specify at least the category of the material held by the 

prosecution. The defence will have the opportunity to make representations to the court. 

There will be an inter parties procedure in open court. 

 

A type II application is made when the exposure to the defence of the category of the 

material held by the prosecution, would result in the disclosure of the information sought 

to be protected. The prosecution is required to put the defence on notice that there will be 

an application but the category of the material need not be supplied. The application is ex 

                                                      

333
 [1993] 1 W.L.R. 613. (UK) The three accused had been charged and convicted of murder and grievous 

bodily harm in 1988. Defence counsel had believed that an informant had been instrumental in the arrest of 

the three accused. Following a review by the Criminal Appeals Commission the case was sent to the Court 

of Appeal and the convictions were found to be unsafe due to the fact of non disclosure of the informant. 

As a result of Davis, Rowe and Johnson, the common law created the three types of PII hearing. 



 

129 

 

parte. The defence may only make submissions to the court on the procedure to be 

undertaken on the determination of the application but not the substance of the 

material.
334

 

 

A type III application pertains to situations where even the notice of an ex parte 

application to the defence would result in the revelation of the nature of the information 

that requires protection. The type III application should be the rare exception rather than 

the normal approach for the prosecution. In this process notice is only given to the court 

and the defence is oblivious to the fact that any legal procedure has been initiated. 

 

Whilst type I and II are the normal manner of the prosecution to make applications, 

considerable doubt exists over whether the types II and III are truly compliant with the 

right of an accused to a fair trial.
335

 Lord Coulsfield in his review of law and practice in 

Scotland uttered similar concerns. His Lordship highlighted the fact that applications may 

even occur in the course of the trial that necessitate a private conference outside of the 

knowledge of defence counsel. This practice makes it difficult to reconcile the 

responsibilities of counsel to one another. Nonetheless in his conclusions he 

recommended that all three types be part of the new Scottish disclosure legislation. 
336
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Either Lord Coulsfield bowed to the pressure of those with vested interests in the 

protection of sensitive material, or, he could find no feasible alternatives. 

There are obvious disadvantages and dangers to the process in type III and II procedures. 

These dangers are counterbalanced by the ability of the judge to decide that the 

prosecutions decision to approach under type III or type II can be rejected. A judge can 

always decide that a type III should resort to a type II or I. Similarly a type II application 

can be rejected and the prosecution directed that the proper approach would be an inter 

parties hearing. In addition the benefit of the trial judge presiding over the  PII process is 

that he or she can always review the previous decisions were PII claims had been upheld. 

 

The PII or privilege application has one other safety mechanism resultant from the 

common law. In R.v. H and C the House of Lords provided a seven step checklist to 

utilise in the balance of the public interests in disclosure and the public interest in non 

disclosure. 

 

1. What is the material which the prosecution seek to withhold? 

This must be considered by the court in detail. 

 

2. Is the material such as may weaken the prosecution case or 

strengthen that of the defence? If No, disclosure should not be 

ordered. If Yes, full disclosure should (subject, to (3), (4) and (5) 

below be ordered.  

 

3. Is there a real risk of serious prejudice to an important public 

interest (and, if so, what) if full disclosure of the material is 

ordered? If No, full disclosure should be ordered. 
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4. If the answer to (2) and (3) is Yes, can the defendant's interest be 

protected without disclosure or disclosure be ordered to an extent or 

in a way which will give adequate protection to the public interest 

in question and also afford adequate protection to the interests of 

the defence? 

 

5. Do the measures proposed in answer to (4) represent the 

minimum derogation necessary to protect the public interest in 

question? If No, the court should order such greater disclosure as 

will represent the minimum derogation from the golden rule of full 

disclosure.  

 

6. If limited disclosure is ordered pursuant to (4) or (5), may the 

effect be to render the trial process, viewed as a whole, unfair to the 

defendant? If Yes, then fuller disclosure should be ordered even if 

this leads or may lead the prosecution to discontinue the 

proceedings so as to avoid having to make disclosure.  

 

7. If the answer to (6) when first given is No, does that remain the 

correct answer as the trial unfolds, evidence is adduced and the 

defence advanced?  

 

This process has been seen to make the PII procedure in the UK more rigorous and 

uniform. Fairness is also said to be assured by the ability of the defence to put questions 

to the judge that they would want answers too, which the judge can then ask in 

chambers.
337

 Regardless of the safeguards, the accused remains at a distinct disadvantage 

in the ex parte procedures, yet there is utility and logic in the common law procedure. 
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3.9 . A New Approach in R.v. Ahmad. 

In Lam,
338

 the B.C. Court of Appeal recognised a logical approach to in camera and ex 

parte procedures that it adopted from Meuckon.
339

  The Ontario Superior Court judge in 

R v Ahmad 
340

 did not appear to consider these precedents when it decided to follow a 

common law approach to rule on secret or confidential material. This was an unusual 

case in that the accused were charged with terrorist related offences. Although national 

security privilege will be considered in Chapter 6 the process initiated in this case under 

common law is relevant to this section.  

 

Applications for privilege were initially made under the Canada Evidence Act in respect 

of national security.
341

 This legal provision was unavailable to the prosecution when 

Dawson J. found that the Act was unconstitutional. This determination only applied to the 

bifurcation provisions which required the Federal Court to hear the privilege applications. 

Justice Dawson reasoned that a different process had to be found to rule on national 

security privilege claims. It was a common law process that was created. The public 

interest application would take place in open court, unless the Crown invoked a 

procedure under section 37 of the Canada Evidence Act, which would not breach the 

right of the accused under section 650 of the Criminal Code. The court also stated that it 

could use its inherent powers in the process to protect material when the balance tilted in 
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favour of non disclosure. The decision of the court in its deliberations as to what process 

to employ was somewhat confusing, cumbersome and unnecessary given the previous 

decisions outlined above. Furthermore, as regard national security, the court could have 

decided that this was a category of privilege already recognised under common law.
342

 

 

This court arrived at a process for the determination of the public interest under the 

common law which the prosecutors in the case declared was a blue print for the future.
343

 

The system developed unfolded in open court. The defence had agreed that written 

communications could pass between the judge and the prosecution where the judge 

required specific information, or clarification where the need arose, and, that the Crown 

could respond in brief format. There was no permission or consent from the defence that 

permitted the judge and Crown to have ex parte discussions. Claims for privilege were 

submitted both by the Crowns charged with the prosecution and Crowns who represented 

CSIS applications for privilege. There were 1375 claims of privilege on 787 redactions in 

documents. Several of the redactions had applications for privilege based on more than 

one subcategory.
344

 The judge was supplied with two computers, one with RCMP 

material, and, one with CSIS material. The judge could view the un-redacted material and 

could see which portions of the material had been redacted and served on the defendants. 

Colour codes were used in the document. The codes indicated to the judge the sub 
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category or sub categories under which the claim for privilege was made in respect of the 

redactions. The judge also had a secret index and a chart which provided him with 

information on the categories or sub categories of privilege claimed on the documents. 

The procedure created, similar to that of the Garofoli process, involved an examination of 

each redaction on every document.  

 

The process took nine days to resolve the various claims in open court. Although the 

defence did not view the redacted portions their participation in the process was 

maximised and where it was possible they were provided with further information on 

redactions by Dawson J. even though the redaction on grounds of privilege was upheld. It 

seems that the process was a success from that point of view.  

 

It appears that the ex parte procedures where not required. There may have been tactical 

considerations for the Crown. The Crown may not have wanted section 37 of the Canada 

Evidence Act employed to access ex parte procedures, when section 38 was headed to the 

Supreme Court on the issue of its constitutionality in respect of bifurcation of the 

proceeding. Perhaps the Crown felt that in accepting that procedure they would show the 

existence of section 38 as superfluous when section 37 provided adequate protection 

despite the lesser protection afforded to material compared with section 38. What this 

analysis shows is that there is ambiguity as to whether, as submitted above, that in 
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camera and ex parte procedures are available under the common law and not just under 

the legislative instruments which deal with privilege, such as section 37. 

 

 

III 

 

3.10 The Canada Evidence Act, s37
345

  

The statutory privilege found in the Canada Evidence Act operates in juxtaposition to the 

common law.  Constitutional challenges to the effect that section 37(1) was 

impermissibly vague and that section 37(3) was ultra vires of the Parliament of Canada 

failed.
346

 The approach taken by judges to the determination of the claims of public 

interest immunity, including the examination of documents, at common law is similar to 

that under the statutory provision.
347

 Nonetheless arguments or notions that the Canada 

Evidence Act abolished privilege at common law have been rejected.
348

 Section 37 

provides the procedural mechanism for all applications of public interest immunity with 

the exception of those initiated from the Queen‘s Privy Council covered by section 39 of 

the same act.
349

 Paragraph 37 (1) sets out that 
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a Minister of the Crown in right of Canada or other official may 

object to the disclosure of information before a court, person or 

body with jurisdiction to compel the production of information by 

certifying orally or in writing to the court, person or body that the 

information should not be disclosed on the grounds of a specified 

public interest. 
 

 

Lalande J. in R.v. Burns
350

 noted that the statute has a broader application over the 

common law position in respect of those with standing before the courts who could make 

an application. 

 

It is possible that officials outside of the provincial or federal governments may have 

standing to make an application,
351

 although an attempt by defence counsel to make 

objection to disclosure of information under section 36.1, the predecessor to section 37, 

by a public health nurse was rejected. The defence counsel did not qualify as ‗an 

interested person.‘ The Court of Appeal determined that the application could only be 

made by a public official in this case an official of the Public Service of Canada.
352

 

‗Interested person has since been amended under section 37 to include ‗other official.‘ 

 

More often than not the applications will be made by Crown counsel, who presents the 

case to the court, however it is not uncommon for another Crown to enter a hearing for 

the specific reasons of making a privilege or PII application. The legislation is explicit 
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that the application can be certified orally or in writing. The usual manner for an 

application for PII to be made will be orally before the trial court providing that court is 

the Superior Court. If the Court, body or person with authority to compel the order is not 

the Superior Court then a section 37 application will have to be made to either the 

Superior Court Trial Division, or to the Federal Court where the body compelling 

production is not established under Provincial law. 
353

 Where this applies the application 

will be in writing and the defence put on notice.  

 

The lack of requirement for applications to be certified in writing is in contrast to that 

made in the United Kingdom‘s common law approach outlined above. Although PII 

originated in the common law rules of criminal procedure have laid down the steps to be 

taken by the prosecution. The prosecutor must 

22.3(2) (a) apply in writing for such a decision; and  

 (b) serve the application on—  

(i) the court officer,  

(ii) any person who the prosecutor thinks would be     

directly affected by disclosure of the material, and  

(iii) the defendant, but only to the extent that serving it 

on the defendant would not disclose what the 

prosecutor thinks ought not be disclosed.  

        (3) The application must—  

(a) describe the material, and explain why the prosecutor thinks 

that—  

(i) it is material that the prosecutor would have to 

disclose,  

(ii) it would not be in the public interest to disclose that 

material, and  
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(iii) no measure such as the prosecutor‘s admission of 

any fact, or disclosure by summary, extract or edited 

copy, adequately would protect both the public interest 

and the defendant‘s right to a fair trial;  

(b) omit from any part of the application that is served on the 

defendant anything that would disclose what the prosecutor thinks 

ought not  be disclosed (in which case, paragraph (4) of this rule 

applies); and  

(c) explain why, if no part of the application is served on the 

defendant.  

(4) Where the prosecutor serves only part of the application on the 

defendant, the prosecutor must—  

(a) mark the other part, to show that it is only for the court; and (b) 

in that other part, explain why the  prosecutor has withheld it from 

the  

defendant.  

(5) Unless already done, the court may direct the prosecutor to serve 

an application on—  

(a) the defendant; (b) any other person who the court considers  

would be directly affected by the disclosure of the material.
354

 

 

There may be significant benefits to applications to be committed in writing. The 

obligation to commit a PII or privilege application to writing may be resisted as an 

unnecessarily bureaucratic approach causing trial delay.  It may also be that the 

prosecution would rather play their cards close to their chest, and, hold off on any PII 

application, on the basis that the need to make an application may not occur. A 

requirement for written applications may encourage the prosecution or other officials to 

be more proactive in applications and the provision of material, albeit in limited form, to 

the defence. Written applications would result in a more structured approach that 
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provides the judge and the defence with sufficient material to allow for a better informed 

response and on which further debate can take place. 

 

3.11 The Specified Public Interest. 

In any application under this section the public interest to be protected must be set out. 

There is no list of specified interests proscribed in the statute. The applicant merely has to 

identify the specific interest that is to be protected, e.g. informant privilege or ongoing 

investigations.  The fact that there has to be a specified interest was said to ―limit the 

discretion of the Crown and gives fair notice to the citizen, in the sense that both the court 

and the party seeking disclosure will be aware of the precise basis upon which the Crown 

alleges disclosure in the public interest.‖
355

 The limit placed on the discretion can be 

observed in the decision of the Court of Appeal in R. v. Gray. The B.C. Court of Appeal 

confirmed the decision of the lower court, in part, in its conclusion that an objection to 

the disclosure of communications between police authorities and government lawyers 

would not be subject to a blanket prohibition. Objections would have to identify 

particular items of information and identify the specific public interest or interests to be 

protected. 
356
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Australia, like Canada, recognises Pubic Interest Immunity at both common law and by 

statute.
357

 In the Australian statute there is some attempt to provide guidance as to what 

would constitute the public interest albeit in extremely board terms. Documents or 

information is taken to relate to matters of state if adducing it as evidence would: 

(a) prejudice the security, defence or international relations of 

Australia, or 

(b) damage relations between the Commonwealth and a State or 

between 2 or more States, or 

(c) prejudice the prevention, investigation or prosecution of an 

offence, or 

(d) prejudice the prevention or investigation of, or the conduct of 

proceedings for recovery of civil penalties brought with respect to, 

other contraventions of the law, or 

(e) disclose, or enable a person to ascertain, the existence or 

identity of a confidential source of information relating to the 

enforcement or administration of a law of the Commonwealth or a 

State, or 

(f) prejudice the proper functioning of the government of the 

Commonwealth or a State.
358

 

 

Section 130(4) (a) and (b) would fall within the Canada Evidence Act, s38 and (f) would 

be catered for by s39. The introduction of (c) would cover the vast majority of law 

enforcement applications in the context of the trial.  The broad categories of state interest 

may only apply in production of information or documents at trial. The determinations of 

public interest privilege outside of the trial are reliant on the common law.
359

 It is difficult 

to comprehend why it is necessary to require the common law to continue to be relevant 

outside of the trial process when the categories are so broad and would work equally well 
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in proceedings outside of the trial. A similar argument could be made in respect of the co-

existence in the common-law and section 37 of the Canada Evidence Act. 

 

 

3.12 The Illogical Position of Privilege in Canada  

The posture of the law in Canada in respect of Section 37 and common-law is not only 

illogical but also heavily weighted in favour of the state. The argument must begin with 

the recognition that a section 37 application is deemed a completely separate and distinct 

procedure from the trial proper.
360

 As such there are certain advantages for the state as a 

result. As a separate and distinct process from the trial section 650 of the Criminal Code 

which requires the accused be present through the course of the trial has no application. 

That said, it has been submitted under the section on common law that section 650 should 

not apply in those applications. 

 

In courts, other than Superior Courts, applications to have an order made against 

disclosure, have to be made under the common law. If that court rules against the 

application and orders disclosure, the applicant can then make an application under 

section 37 of the Canada Evidence Act which removes the authority on the issue away 

from the trial judge and brings it before a separate judge. If the application for the non 

disclosure is made under common law before a Superior Court during a trial and is 
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refused, that court can consider any application under section 37. From the analysis 

already undertaken above, the balancing test under common law and that under section 

37 are basically the same. Irrespective of which court the initial application is made to 

under common law, the state has an immediate option to make a section 37 application. 

Although this would appear to have the effect of an interlocutory appeal, the courts have 

stipulated that it is not an appeal,
 
despite the fact that in many instances the same material 

will be examined.
361

  The basis for this conclusion is that it is not the role of the section 

37 judge to review the decision of the judge in respect of the common law 

determination.
362

 The examination under section 37 is a fresh process which involves a 

two step process.
363

 The application for a section 37 hearing must take place within 10 

days or such shorter or longer period as the court that will hear the application 

determines.
364

 

 

The decision by the section 37 court can be appealed to the either the Provincial Court of 

Appeal or Federal Court depending upon where the decision originated from.
365

 

Thereafter an appeal can be made to the Supreme Court of Canada.
366

 This occurred in 

R.v. Basi.
367
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In essence the Crown, in a claim of public interest immunity or privilege, can have ―an 

extra kick at the can‖
368

 with the initial application at common law. This can be followed 

by a system of appeals. Section 37 hangs as a threat over the lower courts to take the 

authority that is available to judge under common law away from that judge to a different 

court.  Courts entitled to hear the application both at common law, and subsequently 

under the statute, on the same or similar material, have to do so on the back of a 

dissatisfied prosecutor or other official who disagrees with the initial decision. This is a 

flawed process and unnecessary. If there are grounds for an application under the 

common law, it is unlikely that the prosecution or other official cannot make the case 

under section 37.  Wood J. when he considered whether or not solicitor – client privilege 

constituted a specified public interest within the section 37 frame, concluded  

that it did not: 

Assuming, as did both the trial judge and the judge below, that 

common law solicitor-client privilege does attach to 

communications passing between servants of the Crown qua clients 

and servants of the Crown qua legal advisors, when such 

communications are made in contemplation of litigation, the result 

of giving such a construction to s. 37 is the concurrent existence of 

two parallel claims in respect of the privilege, one under common 

law and the other under the statute. That gives rise to the very 

anomaly experienced in this case, where the attempt to assert the 

common law privilege having failed, the Crown is said to have the 

opportunity of "trying again" under the guise of a statutory claim of 

public interest immunity. Whether one characterizes such a second 

attempt as an appeal, a review, or a de novo application, it 

represents a novel, if not a unique, proceeding in the law of 

evidence. While I would stop short of calling such a result an 
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"absurdity," it is nonetheless one which I would have expected 

Parliament to have avoided if, indeed, there was any legislative 

intent to include solicitor-client privilege as a basis for advancing a 

statutory claim of public interest immunity under s. 37 of the 

Canada Evidence Act.
369

 

 

If this view is accepted in respect of solicitor –client privilege, it is difficult to see why 

the same criticism cannot equally apply to the other public interests in existence at the 

common law. Whilst solicitor–client privilege is a class privilege and  not subject to the 

same balancing exercise as the other public interests categories, informant privilege is in 

a similar position and subject to the same innocence at stake exception as the solicitor-

client class. Yet the informer may receive protection under section 37.  The same 

rationale that Wood J. used in his rejection of solicitor-client privilege as a specified 

public interest is the same rationale that should underscore the illogical application of the 

current legal framework which permits two kicks at the can. 

 

It can be argued the system in place works and therefore requires no amendment. This 

status quo view would overlook the reality that  the current approach presents an unfair 

advantage to the state. There may be various options for reform in respect of public 

interest immunity or privilege. The common law could be completely replaced by the 

statute.  If section 37 were to abolish the common law provisions, section 37 would 

require amendment to include similar provisions to the Australian legislation that defines 

the categories of public interest. Many  if not all of the specified public interests claimed 
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under section 37 as specified public interests find their legal foundation in the common 

law and continue to be recognised by those applying for privilege under the statute. The 

broad categories exemplified in the s130 of the Evidence Act in Australia would 

encompass the various public interests identified at common law. In addition the 

Australian Act addresses other privileges separately such as legal professional privilege, 

privilege against self incrimination, evidence of settlement negotiations and religious 

confessions.
370

 

 

Further amendments would also be required. Under the current statutory provision the 

application for a prohibition order in the public interest cannot be determined at the lower 

courts. Therefore as set out in Richards
371

 and followed in cases such as Lam
372

 and 

recognised in Pilotte
373

 the statute would recognise that all the courts with authority 

under common law that could compel the disclosure of information, material or 

testimony could hear the section 37 application whether at trial or pre trial. 

 

Another option would be preserve the public interests identified in the common law by an 

amendment in the Canada Evidence Act to that effect but to employ the mechanism of 

the section 37 process in all applications, as set out in the suggestion where the common 

law process was abolished. 
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One further aspect of the imbalance of the legislation in favour of the state requires to be 

addressed. The appeal process in its current form is unnecessarily, arduous and is 

contrary to traditional views of the criminal process. The Ontario Court of Appeal on an 

application to squash a subpoena for a witness to appear and give evidence against her 

common law husband considered the case law on the interlocutory appeals and stated that 

issues that arise in the context of the criminal trial process should be resolved within the 

criminal process. Furthermore Doherty J stated, 

Those same cases identify the policy concerns which underline the 

predilection against resort to the superior court for relief during 

criminal proceedings. Such applications can result in delay, the 

fragmentation of the criminal process, the determination of issues 

based on an inadequate record, and the expenditure of judicial time 

and effort on issues which may not have arisen had the process 

been left to run its normal course. The effective and efficient 

operation of our criminal justice system is not served by 

interlocutory challenges to rulings made during the process or by 

applications for rulings concerning issues which it is anticipated 

will arise at some point in the process.
374

 

 

 

The inquiry into Air India addressed the subject of interlocutory appeals under section 37 

and 38 with their focus on terrorist investigations. Evidence before the commission by the 

Criminal Lawyers Association claimed that the appeals generate excessive delays to the 

extent that Charter rights are infringed. Michael Code described the process as ―an 

anathema‖ and ―flatly wrong.‖ Ultimately the report recommended that there should be 
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no interim appeals under section 37 or section 38 until after the verdict and that they 

should be heard under the normal provisions contained in the Criminal Code.
375

  

 

Before a conclusion is reached that interlocutory appeals should be abolished it should be 

noted that the United Kingdom‘s common law approach to Public Interest Immunity 

permitted no interlocutory appeal from the decision of the trial or disclosure judge. This 

is exactly what the arguments above call for. However, the Criminal Justice Act 2003 

introduced an interlocutory appeal on a ruling from the trial judge in respect of a charge 

on indictment. At s58(8) the appeal is only available if the prosecution accept that 

without the appeal from the decision of the trial or disclosure judge, that the accused 

would be acquitted.
376

 The British Appeal Court has a much narrower scope than the 

Canadian system. The court can only reverse a decision when the ruling was wrong in 

law, involved an error in law or principle or that it was not reasonable for the judge to 

have made it.
377

 Under this system there will be few applications which find their way to 

the Court of Appeal despite the great dissatisfaction from rulings that compel disclosure 

of sensitive information. 

 

A further alternative in respect of the interlocutory appeals is to differentiate between 

section 37 and section 38. Section 38 will be addressed in chapter 6. It is sufficient at this 
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stage to state, that an argument can be made that whilst there is no right of appeal under 

section 37, applications under section 38, national security, international relationships 

and national defence could attract an appeal procedure. 

 

 

 

 

 

                   IV 

 

 

 

3.13 The Canada Evidence Act, s39 

 

Section 39 contains the last vestiges of absolute immunity in respect of claims of public 

interest immunity.
378

 This particular section of the legislation has been subject of a 

constitutional attack on two occasions.
379

 Predecessors to the current legislation in s36.3 

of the Canada Evidence Act
380

 and s41(2) of the Federal Court Act 1970,
381

 were  also 

subject to  constitutional attack.
382

 To date all constitutional challenges have failed.  The 

purpose behind the legislation has been described as ―principally aimed at the protection 

of Cabinet candour in its discussions and Cabinet solidarity...‖ and as such did not 
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represent an impermissible restriction on a fair trial.
383

 The subject of candour was 

discussed earlier in the chapter. 

 

This section of the Act authorises a minister of the Crown, or the Clerk of the Privy 

Council, to issue a certificate to the effect that a confidence of the Queens Privy Council 

is at stake. Once the certificate is issued, the court may not inspect the documents, nor 

employ any procedure that will balance the interest of the state against the interest of the 

party, or parties, who seek disclosure. Section 39(2) (a) to (f) of the Act expresses the 

categories of material which come into the ambit of the protection. These categories are 

not definitive. There are time limits in the legislation that limit the scope of the absolute 

prohibition on disclosure. For example, a confidence of the Privy Council in existence for 

more than twenty years will not be protected.
384

  The scope of the legislation is also 

limited by the fact that only a Minister of the Crown and the Clerk of the Privy Council 

can issue the certificate. McLachlin C.J outlines other steps that have to take place for a 

claim to be valid. The information must fall within the categories in 39(2); it must be for 

a bona fide exercise of delegated power and with the purpose to prevent the disclosure of 

confidential material.
385

 However L‘Heureux-Dube J. disagreed with the Chief Justice, 

and asserted that the only criteria required for a valid claim was that ―the document is a 

cabinet confidence‖, and, it was ―information that the government wishes to protect.‖
386
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The difference of views may seem minor but can impact the ability of a party to 

challenge the validity of the certificate. In Singh one of the arguments made in respect of 

the validity of section 39 was that ―Parliament cannot authorise the Executive to shield its 

own conduct from constitutional scrutiny.‖
387

 However Strayer J. noted that there had 

been no specific allegation of misconduct by the Executive, and that it was the conduct of 

RCMP, and not the Executive, that was the subject of the trial. The conduct of the Prime 

Minister‘s Office or the other members of the Executive in connection with the RCMP 

would be incidental to the results of the trial. The conduct would not lead to a conclusion 

of any unconstitutional behaviour. Nonetheless the court seemed to leave open the 

potential for a challenge to the certificate by way of judicial review if the applicant has 

evidence ―of improper motives in the issue of the certificate.‖
388

 It seems likely that this 

is what McLachlin J. referred to in the requirement that the issue of the certificate be 

bona fide. 

 

In Conway v Rimmer, the English case which is credited with the change in direction 

away from the absolutist approach, the Law Lords considered this very issue. Lord 

Morris of Borth-Y-Gest stated that 

It was conceded that objection on behalf of the Crown to 

production of a document on the ground of injury to the public 

interest which was shown (a) not to have been taken in good faith 
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or (b) to have been actuated by some irrelevant or improper 

consideration or (c) to have founded upon a false factual premise, 

would not be final or conclusive and could be overridden by the 

court. If, as is thus conceded, the court possesses such wide powers 

of overruling an objection to production, it would seem only 

reasonable and natural that it should also have the duty of assessing 

the weight of competing public interests.
389

 

 

Any judicial review of the certification will be problematic for the applicant. From Singh 

it is clear that it will take much more than a mere assertion from the applicant to trigger a 

review based on the improper exercise of discretion by the Minister or the Clerk of the 

Privy Council. Some evidence that the discretion has been exercised improperly will be 

required. Further legal impediments for applicant include a prohibition on inspection of 

the documents despite the establishment of a foundation for the judicial review. Those 

who seek disclosure will have to work with the evidence on the face of the certificate or 

whatever other extrinsic evidence that they are able to collect. Although the Supreme 

Court recognised the difficulty applicants will face, the Chief Justice asserted that 

inferences could be drawn from all the surrounding circumstances of the case.
390

 

 

It is significant that the Chief Justice described the language of s39 (1) as draconian.
391

 In 

her analysis she briefly outlines the evolution of the common law. She traces the 

development from the absolute protection afforded to Cabinet documents to the 

introduction of the balance exercise and the introduction of laws to modify the common 
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law.  McLachlin C.J. notes the change in the role of the judiciary that required them to 

determine whether the official has exercised a statutory power to certify in accordance 

with the law.
392

 However she says nothing of the balancing process in the UK which has 

now rejected the absolute prohibition on Cabinet documents and leaves the ultimate 

decision on disclosure or non disclosure to the court. 

 

Without fully rehearsing the events that led the United Kingdom to move away from an 

absolutist approach, it is sufficient to say that following the Scott Inquiry into the 

government‘s involvement in the Arms to Iraq case, certificates signed by Ministers 

inspired little confidence in the motives behind their issue.
393

 In 1997, the Attorney 

General made an announcement to the House of Commons that public interest immunity 

would not be asserted unless the Minister believes that the disclosure of a document or 

piece of information would cause real damage to the public interest. Moreover, a 

Minister‘s claim would be subject to the Court‘s power to order disclosure.
394

 The current 

procedure adopted from the Scott report
395

 involves a three step process to be carried out 

in the assessment of whether or not a Minister should issue a public interest immunity 

certificate. 

1. Consideration is to be given as to whether the document is relevant or not.  If in 

any doubt the documents should go to the court to have a determination made.  
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2. If the document is determined to be relevant to the issues in the case and therefore 

there is a duty to disclose, a decision is taken as to whether it would attract PII.  

Walker and Costigan highlight a  major shift by the government that followed the 

Scott report from the traditional class or contents approach to an assessment of  

the damage that the disclosure would cause. The Minister shall ask a question as 

to whether the exposure of the material would cause real damage or harm, to a 

genuine public interest. The real damage or harm and the public interest will be 

explained in detail in the certificate that results from the assessment.
396

  

3. If there is real damage or harm to the public interest as a result of the disclosure of 

the material, then the Minister should balance this against the public interest in 

favour of disclosure. 

 

If the Minister decides to issue a certificate then the court will ultimately decide as to 

whether certificate will be upheld or an order for disclosure is made. 

 

D‘Ombrain notes that  the common law in the United Kingdom and Australia as well as 

provincial jurisdictions in Canada has continued to evolve whilst Federal cabinet secrecy 

has been frozen by section 39 of the Canada Evidence Act and its predecessors.
397

 It is 

difficult to justify this position. The long- standing arguments of candour and the 

disincentive on Ministers to participate in the decision making have increasingly become 
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less acceptable with openness and transparency in vogue. Without any independent 

scrutiny of Minster‘s decision there can be no confidence in any certificate produced. 

There is more likely to be a deep suspicion that the politicians are abusing the process 

motivated by self-protection from humiliation, criticism or even from the discovery of 

malevolent behaviour. 

 

It would not be unreasonable to require any applicant to show an evidential foundation 

that the disclosure of the documents is relevant to a fact in issue and that the document 

would be of assistance to the case. This might be considered as too high a threshold to 

achieve, when the applicant is completely unsighted in respect of the actual material and 

what is contained therein. However as McLachlin stated in respect of an application for 

judicial review, under the current system the surrounding circumstances of the case can 

provide assistance.
398

 Once that threshold has been reached then the court can inspect the 

documents. It can ensure that either the Clerk of the Privy Council or the responsible 

Minister has carried out the appropriate exercise of balancing the public interest in 

conflict before the certificate was issued. The court can then make an informed decision 

as to whether or not the official who issues the certificate has achieved a reasonable 

result. In order to assist the court to determine the application the court should be able to 

inspect the documents concerned if he or she considers it necessary.  

 

                                                      

398
 Supra n 385 at para 41. 



 

155 

 

Hollander
399

 highlights that in the English system there is a difference in the balance 

procedure exercised in the criminal law and civil law. This does not affect the process 

that the government Minister has to go through as outlined above. The exercise that the 

criminal court has to go through has already been set out in the common law section. 

However as Sir Richard Scott
400

 similarly concluded in the Arms to Iraq  inquiry, in 

respect of criminal proceedings it would be difficult to see a court refusing disclosure if it 

can be shown that the material would be of assistance to the defence.  

 

In the adjudication of other categories of privilege the judiciary have attempted to 

achieve fair disclosure through the development of methods such as summaries or 

redactions or by the insistence that there are no other means available by which the 

applicant can obtain the material. It is submitted that in the case of material protected by 

section 39(2) (a) – (f) that material should be subject to a similar process. With the 

establishment of a threshold that the applicant is required to meet, the court would review 

the certificate that seeks to prohibit the disclosure of the questioned documents. In its 

determination as to whether or not the certificate would be upheld or disclosed the court 

should has the discretion to inspect the documents or not. 
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V 

 

3.14 Conclusions.  

It is submitted that public interest privilege and other privileges already outlined provide 

utility and function in the efficient administration of government in the broadest sense. 

Without this facility it would be impossible for government, particularly law enforcement 

and security agencies, to perform their duties on behalf of citizens in a consistent and 

meaningful way. Critical to the administration of justice is that the limitations that result 

on those who seek disclosure of the material protected is that those limitations are only 

permitted to the minimum extent necessary to achieve the objective. This can only be 

achieved through the scrutiny of the courts and with processes that can balance one 

interest against the other.  

 

The current Canadian approach requires reform in the manner outlined in this chapter. In 

particular section 39 is draconian legislation best described through power theory with 

little support found in the utilitarian approach. Other jurisdictions examined have long 

since left the absolutist approach in an era of alleged transparency and open government. 

Blanket secrecy claimed by government is only met with suspicion. It should be replaced 

by the process that permits the judiciary to scrutinise the manner in which the Minister or 

Clerk of the Privy Council has exercised discretion. Where discretion has been exercised 

appropriately confidences of the Queens Privy Council can still receive the protection it 



 

157 

 

deserves. In applications for public interest immunity law enforcement agencies, security 

agencies or private privilege applications can still succeed. None of these privileges 

should automatically trump the right of the accused to disclosure, nor is the accused‘s 

right to disclosure absolute. Only an independent and objective assessment can result in a 

fair result. 

 

3.15 Recommendations:   

 

 The Canadian Associations of Chiefs of Police (CACP) should produce guidelines to act 

as standard operating procedures for law enforcement to assist in the preparation and 

presentation for PII. Other agencies should develop their own standard operating 

procedures. 

 Establish a formal standard written process for applications for privilege for both the 

Provincial and Federal Courts. 

 The Canada Evidence Act becomes the only method for applications of privilege or 

public interest immunity.  

 Amend the Canada Evidence Act to ensure that the common law privileges or public 

interest privileges are preserved along with a judicial discretion to recognise new 

categories as it currently does within the statute.  

 Section 37 of the Canada Evidence Act should not attract any interlocutory appeal 

procedure. 
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 Reform section 39 of the Canada Evidence Act to require the Clerk of the Privy Council 

or the Minister to balance the public interest in disclosure against the public interest in 

non disclosure. This exercise should be set out in the certificate to the extent possible 

without the exposure of the actual material which the certificate seeks to protect. The 

applicant for disclosure is required to show that the documents sought are relevant to the 

issues in the case in that they are likely to be of assistance in the case. The applicant 

should have no other way to obtain or introduce the evidence required to meet the case. 

Where this threshold is met, the court will review the certificate and, if need be, inspect 

the documents in order to decide to uphold the certificate or order disclosure. 
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Chapter 4 

The Need to Keep Secret: Informants and Agents. 

A number of accused persons stood in the court room side by side. 

They were charged with terrorist offences. All the accused were 

believed to be members of a terrorist organisation. Sensitive state 

documents were recovered from one accused‘s home during a 

search. He took responsibility for those items. Thereafter he 

declined to answer any questions. Forensic and circumstantial 

evidence had been gathered in respect of the other accused. 

Unbeknownst to any of the accused, ex parte hearings had taken 

place. The hearings had been without notice to defence counsel or 

the accused.
401

 The purpose of the hearings was to prevent 

disclosure of the fact that one of the accused had been a ‗covert 

human intelligence source‘ (CHIS). 
402

  

 

The source was not authorised to commit either unlawful acts in 

respect of the documents or any other criminal act. Charges were 

laid in relation to the documents. The judge before whom the ex 

parte hearings took place was concerned that failure to disclose the 

role of the informer would exclude a potential defence to the other 

accused and prevent a fair trial. Attempts to provide summaries of 

relevant intelligence to the defence failed to convince the judge to 

prohibit full disclosure.  

 

A special advocate was appointed to review the ‗source file‘. The 

special advocate reported on the file to the judge. After 

consideration the judge ordered the details of the CHIS relationship 

to be disclosed. The prosecution withdrew the charges against all 

the accused.  

 

In the aftermath of the collapse of this case and the media interest 

that resulted, the informer appeared on television and announced he 

had worked for security forces. He had been promised by members 

of the terrorist organisation that he would suffer only exile and 

otherwise remain unharmed.  
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He was subsequently murdered in an isolated rural area.
 403

 

 

4.1 Introduction  

Criminal gangs and terrorist organisations will always be sensitive to penetration by 

informers. When suspicions are raised there will often follow some sort of security 

investigation within their ranks. This particular case was no exception. Charges were 

withdrawn in face of considerable evidence. The sophisticated terrorist organization or 

criminal gang will always hunt for an informer where there is a belief that charges were 

withdrawn to protect a ‗source of information.‘ 

 

The brief case study encapsulates the legal dilemma that plays out between ―the 

entitlement of the accused to disclosure of all information that was not clearly irrelevant 

or privileged; and on the other hand, the informer‘s right to protection of his or her 

privilege.‖ 
404

 This particular privilege has been described as  

a most controversial and difficult area in which the public‘s right to 

know, privacy and the accused‘s right to discovery, need to be 

carefully balanced against law enforcement interests, including the 

need to protect undercover agents. 
405
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John Norris has stated that informer privilege ―is generally easy settled on well 

established principles and a simple evidentiary record.‖ 
406

 Yet the recent report on Air 

India averred that the parameters of the informant privilege are not clear
407

 and that the 

law in this area is evolving and complex. This chapter focuses on informer privilege from 

a broad perspective. It proposes that the common law, although broad in its protection, 

requires to be modernised in its application, particularly in the area of agents and agent 

provocateur.  

 

I 

 

 

4.2 The Origins and Rationale behind Informer Privilege  

4.2.1 A Common Law Foundation  

 In the 18
th

 century the rule was largely restricted to cases of a political nature that 

emanated from an environment of suspicion and sedition. The privilege was also used in 

revenue cases where tips from informers alerted Crown law enforcers to smugglers. The 

suppression of the identity of those informers was considered to be essential to maintain a 
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constant flow of information and to facilitate the detection and prosecution of offenders. 

408
  

 

The statement of Lord Kenyon in R v Ackers provided the baseline for informant 

privilege from which the common law would evolve; 

the defendants counsel have no right, nor shall they be permitted to 

inquire the name of the person who gave the information of the 

smuggled goods. 
409

 

  

The earliest iteration of the privilege rule was designed to address specific problems. 

Intelligence was crucial in the detection of crimes related to state- revenue offences and 

treason. These areas presented the state with particular prosecution difficulties in the light 

of which the courts were prepared to withhold material from the accused person. The 

preservation of the identity of the informant was justified on public policy grounds on the 

basis that the administration of justice was better served by ensuring that no obstacles 

were placed in the way of the collection of information by the authorities.
410

 Nevertheless 

even in the early cases, where the identity of the informant was withheld, the identity was 

considered to be irrelevant in respect of the defence case.
411
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At the trial of Thomas Hardy in United Kingdom in1794, the accused was charged with 

treason. A witness at the trial testified that he had joined the society founded by the 

accused and had told his friend of concerns he had about the society. The defence sought 

the identity of the friend and the Attorney – General objected.
412

 The defence argued that 

it wished to call the friend in order to examine him on facts and issues in the case as well 

to test the credibility of the witness. The judge declined, on a general principle of the 

convenience of public justice, to disclose the identity of the informant so that all persons 

in that position would be protected from the discovery.
413

 

 

In the Hardy case the judge stated 

 

If it can be made appear that really and truly it is necessary to the 

investigation of the truth of the case that the name of the person 

should be disclosed I should be very unwilling to stop it....... 

 

 

The privilege was therefore not considered to be entirely absolute and from judgments of 

the early cases that followed, it seems, it was not restricted to particular crimes or 

proceedings. Therefore it is left open to the courts to apply the privilege to other types of 

cases.  
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In R v Richardson
414

 an attempt was made to introduce informer privilege into a murder 

trial. The victim was allegedly poisoned by her servant. The police, acting on information 

from informants recovered the phial which contained the poison and Richardson was 

charged. During the trial the police officer refused to identify two informers. The judge 

declined to recognise the privilege as in his view, the informants could provide evidence 

as to how the phial came to be at the location it was found and some clue as to who put it 

there. The result of Richardson was that the informer privilege rule in criminal cases was 

not precluded, but rather the case underscored the fact that in those cases where 

knowledge about the informant can establish the innocence of the accused, the informer 

privilege may not be sustained.
415

 

 

This assertion by the court in Richardson was cemented in the much-cited case of Marks 

v Beyfus 
416

 where the court set out the rule of informer privilege that is still applied and 

referred to in contemporary jurisprudence.
417

 This case also saw the application of 

informant privilege to civil cases.  In Marks v Beyfus the plaintiff alleged malicious 

prosecution following an acquittal on a criminal charge.  The Director of Public 

Prosecutions was called as a witness for the plaintiff and was asked to disclose the names 

of the informers who had supplied information in respect of the initial prosecution or to 
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produce written statements made by the informants. Neither was permitted. Lord Esher 

emphasised that aside from the exception of the innocence at stake defence 

.......this rule of public policy is not a matter of discretion; it is a rule 

of law, and as such should be applied by the judge at the trial, who 

should not treat it as a matter of discretion whether he should tell the 

witness to answer or not.
418

 

 

 

Lawler
419

 notes that the issue first appeared in Canada in Humphrey v. Archibald
420

 

which bore some resemblance to the Marks v. Beyfus. The plaintiff suit was against 

police officers for false arrest and malicious prosecution.  Informant privilege was 

claimed over the names of informers who supplied the information that brought about the 

arrest of the plaintiffs. The details were not permitted to be disclosed. 

 

4.2.2 The Rationale   

The rationale behind informer privilege has been well rehearsed and consistently repeated 

in the common law
421

 and academic literature.
422

 Little has changed since the initial 

raison d‘être.  McLachlin J. affirmed in Leipert that the concession in respect of those 

who supplied information to the authorities was an ‗ancient and hallowed protection 

which plays a vital role in law enforcement.‘  In the Court of Appeal in Hunter, Cory J.A. 

outlined the reasons for the development of the rule.  
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He signaled, firstly, acceptance that informers were necessary to solve crimes and 

apprehend criminals and, secondly, that the rule existed to encourage other citizens to 

come forward and provide information.
423

 Susan Brenner has found support for both 

reasons in the ―protection-inhibition‖ theory and the ―continual flow theory.‖ 
424

 In some 

respects both theories state the obvious, but they are helpful paradigms through which the 

rationale behind the rule may be fully grasped. 

 

4.2.2.1 The Protection / Inhibition Theory 

The protection-inhibition theory focuses on the safety of informers. At the most basic 

level the informer violates one of the fundamental tenets of modern society which is the 

expectation that one can trust one‘s friends.
425

 Exposure of the informant risks his family 

and him or herself being shunned and ostracised in their own communities. At the other 

end of the scale informers are murdered after exposure. In Northern Ireland where 

intelligence was the life blood to successful law enforcement, over 70 alleged informers 

were murdered by illegal organisations during the troubles.
426

 Unless the state provides 

adequate protection for informants it is difficult to comprehend how confidence and trust 

may be maintained between the informants and law enforcement. If confidence is not 

maintained there is every chance that a chill factor will lead to potential informants 
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failing to report information to the police or deciding not cooperate with the various 

agencies. The protection inhibition theory is limited in that it only considers the strategic 

value of the informant to the state and the state‘s corollary interest in the information. It 

fails to give adequate consideration to the duty of the state to protect individual 

informants who have volunteered information. Furthermore it fails to reflect on the 

impact of the human rights of the individual informant and the violation of the security of 

the informant when that informant is exposed as a result of the state‘s action.  

 

4.2.2.2 The Continual Flow Theory 

The theory is based on crime prevention and deterrence and suggests that where the 

identification of even some informers occurs, other would-be informers will decide that 

the risk of such exposure is not worth taking. 
427

 Under this theory any disclosure of 

informant‘s identity damages potential public cooperation. Cooper proffers that although 

the theory would not condone that a source identity be protected where it can be proven 

beyond a reasonable doubt, that the informer wanted to mislead the police, other 

instances of wrong or inaccurate information or motives, not conducive to the 

administration of justice, do not definitively negate the privilege. Furthermore, even the 
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release of edited statements to protect the identity of the informants is not conducive to 

the continual flow theory.
428

 

4.3 Modern Policing and the Need for Informants  

. 

Dennis OConnor, Her Majesty‘s Inspector of Constabulary in the United Kingdom, in his 

inspection of source handling by Her Majesty‘s Revenue and Customs stated that ― 

informants properly employed – I emphasise properly employed – consistent with all the 

regulations laid down, are essential to criminal investigation and combating crime.‖
429

  

 

Modern policing techniques rely heavily on the use of informants in all levels and 

activities of the organisation. In 1993 the British Government actively encouraged police 

forces in the direction of intelligence-led policing and more specifically in the use of 

informants as an effective, efficient and cost effective paradigm by which to police the 

communities.
430

 De Lint believes that the intelligence-led approach for police in Canada 

emanates, to some extent, from the failure of community policing to infiltrate organised 

crime and deal with threats before critical incidents occurred. Whilst Stan Cohen has 

emphasised the vital need for a bright line to exist between the intelligence gathering 
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efforts of national security investigations and that of criminal investigations
431

 the stark 

reality is that the bright line between the two has become blurred. Informants  play a very 

important role in not only preventing attacks before they occur  but also in leading to the 

arrest of  those responsible in the conspiracy to commit various criminal acts against the 

state. Ultimately these acts result in court cases such as the recent Toronto 18 and 

Khawaja.
432

 In any of these trials the defence will probe and excavate the investigative 

techniques employed in the investigative phase in the hunt for the informant.  

 

Where the agencies have intelligence indicating that a crime is going to be committed by 

criminals, the only alternative the state has to prosecution is to undertake disruptive 

actions against the criminals or terrorists. The huge disadvantage of disruption is that it 

only puts off today an event that can happen tomorrow and tomorrow the security 

agencies may well not have the intelligence coverage to prevent the event. Moreover, if 

the disruption is overstated the terrorist cell may well believe they have been infiltrated 

and embark on a ‗witch‘ hunt. The overuse of disruptive tactics where a particular 

informant or agent is involved will raise the suspicions of the gang or cell.  

 

A substantial part of the Air India report embarked on an examination of how to protect 

the informer who has been involved in intelligence gathering in national security 
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investigations and criminal prosecutions.
433

 It is against this background the hallowed and 

ancient ground of informant protection
434

 needs to be revisited and modernised in order 

to deal with the contemporary issues which affect effective and efficient policing and the 

administration of justice. To borrow the words of Lamer C.J.C who stated in Michaud v. 

Quebec (Attorney General) ―The reality of modern law enforcement is that police 

authorities must frequently act under the cloak of secrecy to effectively counteract the 

activities of sophisticated criminal enterprises.‖
435

 

4.3.1.1 A  Positive Obligation to Protect Informants. 

In Named Person v. Vancouver Sun, Bastarache J, recognised the duty to protect the 

individual from retribution should his identity become known.
436

 It would seem that the 

policy‘s main objective is not geared toward individual protection but more toward a 

strategic assurance to the would-be informers to encourage their participation. This is too 

narrow a view in the context of the modern rights-based environment. There is no 

Canadian legislation or jurisprudence that has focused on positive obligations under the 

Charter of Rights and Freedoms.  The European Court of Human Rights has 

distinguished between positive and negative obligations under the Convention. Positive 

obligations require positive intervention by the state whilst negative obligations require 
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the state to refrain from interference.
437

 In more pragmatic terms positive obligations 

require the state to take practical preventative measures to protect the individual against 

others or in certain instances against himself.
438

 Canadian courts have already considered 

whether potential positive obligations exist under section 7 of the Charter and have 

decided that no such obligation exists. In Khadr v. The Minister of Foreign Affairs, von 

Finckenstein J  ruled: 

In addition, I am cognizant of the Supreme Court's judgment in 

Gosselin v. Quebec (Attorney General), [2002] 4 S.C.R. 429, in 

which it was found at para. 81 that: 

Nothing in the jurisprudence thus far suggests that s. 7 places a 

positive obligation on the state to ensure that each person enjoys life, 

liberty or security of the person. Rather, s. 7 has been interpreted as 

restricting the state's ability to deprive people of these.
439

 

 

The decisions in Canadian jurisprudence are in direct contrast to European Court of 

Human Rights ruling in the matter of the right to life and the state‘s co-relative duties.  

 

The European Convention provides that: 

Article 2 (1) 

Everyone's right to life shall be protected by law. No one shall be deprived 

of his life intentionally save in the execution of a sentence of a court 
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following his conviction of a crime for which this penalty is provided by 

law. 
 

Section 7 of the Charter provides that: 

Everyone has the right to life, liberty and security of the person and the 

right not to be deprived thereof except in accordance with the principles of 

fundamental justice. 
 

In  Osman  the European Commission stated that: 

The court notes that the first sentence of art 2(1) enjoins the state not 

only to refrain from the intentional and unlawful taking of life, but 

also to take appropriate steps to safeguard the lives of those within 

its jurisdiction (see LCB v UK (1998) 4 BHRC 447 at 456 (para 36)). 

It is common ground that the state's obligation in this respect extends 

beyond its primary duty to secure the right to life by putting in place 

effective criminal law provisions to deter the commission of 

offences against the person backed up by law enforcement 

machinery for the prevention, suppression and sanctioning of 

breaches of such provisions. It is thus accepted by those appearing 

before the court that art 2 of the convention may also imply in 

certain well-defined circumstances a positive obligation on the 

authorities to take preventive operational measures to protect an 

individual whose life is at risk from the criminal acts of another 

individual.
440

 

 

 

There are no European decisions that focus strictly on a duty to protect the informant. 

Nonetheless a principled analysis flowing from Osman would suggest that the principles 

of the positive obligations should demand that the state take proactive measures to protect 

the life of informants. The negative obligation on the state is such that it must not do 

anything to put the life of the informant in danger unless such act or omission is justified 

or prescribed by law. It is submitted that the positive obligation to protect the informant 
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should include situations where informants‘ identities are likely to be exposed as a result 

of a requirement to disclose their identities in the courts. .   

 

There are proactive measures available in court procedures for reluctant or vulnerable 

witnesses called to give evidence in Canada.
 441

  Informants, under the innocence at stake 

exception, can find themselves in this position. Although Canada does not grant 

anonymity for witnesses who give testimony,
442

 the European Court of Human Rights has 

acknowledged that such testimony does not violate the right to a fair trial, provided the 

evidence which leads to conviction is not the sole basis or responsible to a decisive extent 

for the conviction.
443

 A witness protection program is not always the answer for an 

informant or agent and forms only part of a solution.
 
The scheme will not always be an 

option for an informant who may face a myriad of impediments to entering into and 

maintaining the discipline required to remain in such a scheme.  In-court procedures need 

to be expanded to provide the encouragement and safety for informants to complete the 

task that they are asked to do.
 444
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Van Colle
445

 further illustrates the positive obligations that exist. Although the applicant 

in this case was a witness, it is submitted that the obligations must be the same for 

informants whether as a witness or in the requirement to keep their identity protected. 

Van Colle was murdered on the steps of the court by an alleged thief against whom the 

victim was to testify. There had been some escalation in criminal acts against the witness 

over a period of time up to the murder including death threats by the suspect. In a civil 

case against the police the court found that the police had failed to meet the positive 

obligations to protect the murdered witness. The court considered the Osman decision 

and noted that in order for the positive obligations to exist,  

 

it must be established to its satisfaction that the authorities knew or 

ought to have known at the time of the existence of a real and 

immediate risk to the life of an identified individual or individuals 

from the criminal acts of a third party and that they failed to take 

measures within the scope of their powers which, judged reasonably, 

might have been expected to avoid that risk.
446

 

 

 

In the Canadian case of Larose the accused faced extradition to the United States for 

narcotics offences. 
447

 She agreed to provide information to Canadian police officials. 

Inexperienced police officers failed to ensure that applications before the court to have 

her produced from prison were sealed and as a result her status as an informer was 

revealed. The court ruled that her section 7 rights in respect of her security of the person 
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had been breached.  Although this is presented as a negative obligation, from the wording 

of the judgment it would seem that there must be a co-relative positive obligation to 

protect the informant‘s section 7 rights to life, liberty and security of the person. The 

positive obligations fit comfortably in the protection inhibition theory. 

 

The courts are a branch of the state. A risk assessment of the dangers that an informant 

faces in his exposure by a disclosure order or as a witness for the prosecution or defence 

will lie at the heart of any civil action against the state for a breach of the positive and 

substantive rights. The decision to expose an informer of any description would occur 

only after this risk assessment has been given careful consideration along with measures 

that can minimise the risk.  

 

Few informants are likely to meet the threshold of positive obligations detailed in Osman 

above. However, there is a convincing argument that, where a risk assessment provides 

the evidence that the informant is at a real and immediate risk to life and the state has not 

taken requisite measures to mitigate that risk, the state risks breaching positive 

obligations under section 7 of the Charter. Where the risk assessment indicates a breach 

of section 7 of the Charter, the informants interests need to be rebalanced against the 

competing interests of the accused and his right to make full answer and defence. At this 

stage ways need to be found to protect the informant and to avoid those circumstances 

where the act of a stay of proceedings or a withdrawal of charges will expose the 

informant to the risk.  
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II 

4.4 Toward a Modern Definition of Informant 

 

4.4.1 Who is an informant? 

At its simplest, an informant is ―a member of the public who alerts police to the 

possibility that someone is engaging in criminal activity.‖
448

  This broad definition 

literally means that a person may be an informant without knowing it and without any 

consent to be categorized in this manner.
449

 Steven Greer has attempted to differentiate 

between informants and informers. The informant category, in Greer‘s analysis, fits this 

simple analysis and includes anyone who provides the police with information about any 

matter whatsoever, useful or otherwise, for crime prevention and detection. Informants 

include casual observers, the snoop and one off accomplice witnesses. Informers are 

those closely involved in the criminal organisation or political associations which the 

police find suspicious. The dichotomy between informants and informers is useful to 

describe those persons to whom the privilege then applies. An examination of the 

jurisprudence from Canadian courts reveals that their comprehension of the ‗informant‘ 

definition fits that of Greer‘s informant description.
450
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In R v Gordon an informant was defined as ―a person who provides the police relevant 

information useful in the prosecution of an offence whose identity the Crown seeks to 

keep confidential for one or more of several specific and justifiable reasons.‖  
451

 This is 

not a definition worth further consideration. It is extremely narrow and has been qualified 

by its relationship to the prosecution. This fails to recognise the activities of the informer 

prior to and irrespective of any prosecution and in particular ignores the usefulness of the 

informer‘s identity to the defence. Even in the context of informer privilege the definition 

is of limited value. 

 

Trafford J. has analysed the informer and differentiated between an ‗informant‘ and a 

‗confidential informant.‘  He stated that anyone can be an informant in providing 

information to the police, however in order to be a confidential informant 

an informant must request the privilege, expressly or by necessary 

implication, and receive an assurance of confidentiality, expressly or  

by necessary implication from the officer.
452

 

 

 

This particular analysis is a pragmatic and sensible approach toward a workable legal 

definition which assists the judiciary to decide on whether an informant can attract the 

privilege, but still falls short on the establishment of a clear definition in which law 

enforcement and security agencies can use with some degree of certainty.  The disparity 
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in legal terms is clear when national security investigations introduce human intelligence 

into the courts.  

 

The CSIS Act
453

 under which CSIS operates does not define who qualifies as a source or 

agent. The only reference to a source is found under section 18 of the Act which 

stipulates:  

(1) Subject to subsection (2), no person shall disclose any 

information that the person obtained or to which the person had 

access in the course of the performance by that person of duties and 

functions under this Act or the participation by that person in the 

administration or enforcement of this Act and from which the 

identity of 

(a) any other person who is or was a confidential source of 

information or assistance to the Service, 

 

The difficulties are not immediately apparent, but the issue became contentious in Re 

Harkat where Noel. J referred to national security informants as ‗Covert Human 

Intelligence Sources‘ and defined these informants as:  

..individuals who have been promised confidentiality in return for 

their assistance in gathering information relating to the national 

security concerns of Canada.
454

 

 

By defining covert human intelligence sources (CHIS) in this way Noel J created a 

separate category of informant which is outside the traditional Canadian legal definition 
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of informant privilege. Although it is not intended to consider the current process for 

national security sources in this chapter, it is worthy of note that the Justice Noel ruled on 

the non-disclosure of the identity of the informants on the basis of the Wigmore test.
455

 

Meanwhile the Air India report still debated whether the CSIS informant will benefit 

from informer privilege. It also raised a further problem of what would happen when 

there is an exchange of informants between CSIS and RCMP.
456

   The reference to CHIS 

employed by Noel J, is not a reference to a new term, but one taken from the legislative 

framework in the United Kingdom which defined the term. The CHIS framework and 

definition not only applies to the police service but also to the security services and other 

listed law enforcement agencies.
457

 The Act provides a comprehensive legislative 

instrument, which is human rights compliant and provides checks and balances to covert 

activity. It is worthy of some examination and can provide valuable lessons for Canada. 

 

 

4.4.2 Regulation of Investigatory Powers Act 2000 (RIPA) (UK) 

The Regulation of Investigatory Powers Act 2000 is a legislative framework enacted to 

ensure compliance with human rights obligations. The Act provides the purpose for 

which CHIS can be used, identifies who can authorise the use of the powers granted 

under the Act, what use can be made of material collected and the independent judicial 

                                                      

455
Ibid  at 31. 

456
 Supra n 3  p128 

457
 Supra n402   Schedule I 



 

180 

 

oversight of the agencies that employ covert activity techniques. A person has been 

defined as covert human intelligence source if— 

(a)     he establishes or maintains a personal or other relationship 

with a person for the covert purpose of facilitating the doing of 

anything falling within paragraph (b) or (c); 

(b)     he covertly uses such a relationship to obtain information or to 

provide access to any information to another person; or 

(c)     he covertly discloses information obtained by the use of such a 

relationship, or as a consequence of the existence of such a 

relationship.
458

 

 

Under this definition CHIS includes paid or non-paid informants, officers who go under 

cover and officers or other persons who undertake test purchase operations.
459

  

 

It is not always clear when the definition of CHIS applies to a person. Applying the 

elements of the definition on a case- by- case basis leaves uncertainty as to whether and 

why the person is a CHIS. Codes of practice issued by the home office in the United 

Kingdom have clearly stated that not all informant activity will engage the CHIS 

designation. The Code of practice provides the following example; 

A member of the public volunteers a piece of information to a 

member of a public authority regarding something he has witnessed 

in his neighbourhood. The member of the public would not be 

regarded as CHIS. He is not passing information as a result of a 

relationship which he has established or maintained for a covert 

purpose.
460
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The legislation regulates and pays particular attention to the tasking of informants or in 

Canadian terms, how the informant is sent ‗into the field‘ and what he or she is sent into 

the field to do.
461

  However, the simple example of the informer as a member of the 

public who chooses to supply information to the police or intelligence services is not 

captured within this definition.  

 

 Informants, confidential informants, informers, confidential sources, covert human 

intelligence sources or agents are all terms that have been used to describe the covert 

activity of a person providing information to the police. None of these terms 

communicate the breadth of the activities that informants need to be involved in or the 

importance of their involvement to law enforcement. Crous has attempted to reach a 

common definition of a human intelligence source as  

a person with specific or general knowledge about criminality and 

the criminal market, who has a long-term relationship with the 

police, who can be deployed by the police and who might seek to 

receive some form of reward. Sources are thus any persons who 

consciously and, in a covert manner, provide information to police, 

whether there is an expectation of reward or not but with an 

understanding that police will protect their identity. 
462

 

 

This attempt provides a useful sociological definition but fails to provide any assistance 

which could be utilised in a legal environment and could assist the court in its analysis. 

Wool asserts that there has been a lack of effort on the part of the judiciary to correctly 
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determine the relationship between the police and the informant
463

. He demands a 

modern conceptualization or categorisation of informants to assist the courts in their 

determination of whether or not informant privilege should apply.  Gutterman produced 

nine categories of informants.
464

 (1) The anonymous informant, (2) The self- 

aggrandizing informant, (3) The legitimate informant, (4) The woman informant, (5) The 

frightened informant, (6) The rival informant, (7) The mercenary informant, (8) The false 

informant, (9) The double-crosser informant. 

 

These categories go more to the motives of the informants to provide information and 

does not provide any assistance in a legal analysis of the subject. In order to develop 

useful categories of the informant in legal analysis and provide a greater comprehension 

of the role of informants it is necessary understand the value of informants to law 

enforcement or security agencies in a successful infiltration of the target criminal, 

organisation or terrorist cells. 

 

4.4.3 Informants and Target Criminals  

The purpose of figure 1 is to show the various options open to enforcement agencies or 

intelligence agencies in their attempts to access or infiltrate the criminal or terrorist 

organisations. The agency may achieve one or more of the access levels to the target or 
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have aspirations to get access as close to the centre as possible. It is also possible for an 

informant to begin at the periphery, away from the centre and work their way toward the 

centre to a position where the informant can influence the target. This analysis appears to 

operate and the high end of the covert scale. It is acknowledged that in many instances 

informants and agents may be involved in petty criminality and never become directly 

involved with criminal organisations or terrorist cells. Nevertheless even the petty 

criminal can be placed at some risk by informing against others. Moreover petty 

criminals are used in a proactive approach to the engagement of criminality of terrorism. 
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This is especially useful and important when the informant is in a political regime 

collecting political intelligence. The model acts as an indicator of ‗the public interest‘ and 

the effort required to establish an informant in the various echelons set out in figure 1. It 

provides some idea of the potential devastating effect upon an investigation when an 

informant is exposed and the asset is lost. The closer to the centre an informant operates 

the more difficult it will be for an informant to retain informer privilege as the common 

law stands. Those with direct access and closer to the centre will undoubtedly come 

within the current definition of agent provocateur and this will inevitably result in 

exposure of the informant if the case is to proceed.
465

 

 

To assist the judiciary in their legal analysis and determination in informer or other public 

interest privilege the categorisation of informants is possible.  The categories will apply 

irrespective of whether it is national security or crime. Alternatively, if, as it has been 

suggested, national security has brought about an even stronger justification for non 

disclosure,
466

  that factor may also be accommodated within the categories. 

 

4.4.4 Defining Informants by Categories  

Informant Type 1 is a person who provides information to the law enforcement agencies 

or security services. No formal relationship exists between the informant and the service. 
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Confidentiality may or may not be expected.  Where confidentiality is required this 

should be expressed or implied between the parties at the outset. 

 

Informant type 1 would include witnesses to crimes, concerned citizens who pass 

information onto the agencies and anonymous persons who pass on information including 

those who would use crime stoppers. 

 

Informant Type 2 is a person who has a relationship with the agency and who provides 

information on a casual basis.  The source can be tasked by the agency but will not 

participate in any criminal enterprise whether for himself or herself or the target. No 

direct access to the target(s) exists. 

 

Informant type 2 could be described as ‗eyes and ears.‘ These informants maybe those 

who live in a particular neighbourhood who will observe activity from time to time. Shop 

keepers, taxi drivers, caretakers, business owners, mail men are all examples of those 

who are mobile and can be requested to gather intelligence in a very limited but 

important way.  The relationship is built on confidentiality and enforcement agencies or 

security services are required to keep the relationship secret. 

 

Informant Type 3 is a source with limited access to the target. This too can come in many 

forms. Family members or relations can often be recruited to supply information. 
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Employees, associates or gang / cell members all provide a means to provide quality 

information directly related to the activities of the target. They provide a means to access 

houses, vehicles and lockups as well as general information on associations, movements, 

and plans of the target concerned. Because the access is limited, the enforcement or 

security agencies will not always be able to achieve what they would like to. 

Confidentiality is essential. Limited access informants are unlikely to be involved in a 

criminal enterprise unless it is on their own behalf. Although they could be part of the 

gang or cell they are usually minor players or they are not yet fully trusted by the 

organisation or the target. Privilege under these circumstances is arguably applicable 

although once the source is tasked by the agency, in the current regime, the courts will 

likely assume that ‗agent status‘ exists. 

 

Informant Type 4, includes those persons mentioned in type 3.The fact there is direct 

access provides the best opportunity for agencies to collect the intelligence. Close family, 

associates and members of the gang / cell are people likely to have direct access. Those 

gang members with direct access may also be part of various criminal enterprises 

undertaken by the target and find it difficult to avoid participation in crimes. Agencies 

will likely want to recruit such persons or alternatively recruit those on the periphery and 

encourage them to progress more toward the centre. Type 4 informants also provide the 

greatest danger of the sources involvement in criminal enterprises or allegations that the 

source is involved in the crimes under investigation. Confidentiality is essential for the 
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relationship. It may be difficult for privilege to apply under the current application of the 

common law. 

 

Informant Type 5, is a source who is in a position so close to the target that he or she is in 

a position to influence the behaviour and activities of the target. This is particularly 

important and relevant to political wings of organisations but also relevant to organised 

crime gangs and terrorist organisations. In the type 5 informant absolute secrecy is 

involved as these sources are generally long term projects, and potentially, can take years 

to get into place. The relationship with the agency will be built over time and in a 

criminal trial it will be difficult to sustain any claim of privilege when the informant is so 

close to the target and the activities of the organisation or cell. Any legal analysis is 

bound to conclude that the source had been sent into the field and has agent status. 

 

Instead of one common and modern definition of informant, five categories have been 

created to encapsulate the range of actors that may be involved as informants and who 

may seek to keep their identities from being disclosed. It is submitted that in order to 

understand the nature of the public interest in the disclosure or concealment of the 

informant‘s identity, the judiciary must first realise the importance of the role of the 

informant in and out of the field. With the acknowledgment that the agent in the field, 

may have been an essential part in the law enforcement or security agency investigation, 

there should be some judicial acknowledgement or recognition that those agents in the 
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field are able to claim informant privilege. Informants in the field should not have 

privilege ruled out just because they are in the field.  With the recognition of the 

categories of informants, the rule of privilege should be extended to those agents in the 

field. 
467

 Before further recommendations are made to amplify how the privilege can be 

expanded it is necessary to look at the extent of informer privilege as it currently stands.  

 

III 

4.5 The Extent of Informer Privilege  

Informer privilege is a class based privilege and not a part or sub set of crown privilege. 

The major difference between the two types of privilege is found in the procedures. 

Under informer privilege: 

the law gives the Minister, and the Court after him, no power of 

weighing or evaluating various aspects of the public interest which 

are in conflict, since it has already resolved the conflict itself. It has 

decided once and for all, subject to the law being changed, that 

information regarding police informers' identity will be, because of 

its content, a class of information which it is in the public interest to 

keep secret, and that this interest will prevail over the need to ensure 

the highest possible standard of justice.
468

 

 

The informer rule has been referred to as ‗absolute.‘ 
469

 Paciocco and Stuesser better 

described the rule as a ‗fixed rule of law‘ in that it has already been decided that the 
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identity of the informant is to be protected. 
470

  The essential element to grasp about the 

privilege is the fact that it is the identity of the informer that is required to be protected. 

Therefore, the rule of law does not protect any other information that the informant has 

provided or any other documentation in respect of the informant that would not reveal his 

or her identity. That said there is nothing to prevent a Crown application to protect such 

information under another public interest immunity or Crown immunity mechanism.
471

  

 

The degree of protection awarded to the informant came under scrutiny in a recent case 

before the Supreme Court of Canada.
472

 During the original trial the judge ordered that 

defence counsel would be present at an in camera procedure to determine whether or not 

informer privilege should apply. The court ruled that counsel would be under a court 

order not to divulge the identity of the informant to anyone else. The Crown objected and 

also attempted a separate procedure under section 37 of the Canada Evidence Act to 

claim privilege without the presence of defence counsel. This along with the subsequent 

appeal under section 37 failed to exclude the defence. In a judgment by the Supreme 

Court of Canada , Fish J asserted that the procedure to establish if informer privilege 

applied should be undertaken in camera and ex parte.
473
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The informant rule is broad in nature as it not only protects the identity of the informant 

but information that may lead to the exposure of the identity of the informant.
474

 This 

may necessitate that information supplied by the informant or collected by the agency 

which handles the informant, be withheld from the accused at trial. There have been 

various attempts by counsel for the accused to access documentation which they claim is 

relevant to their client. 

4.5.1 Source Debrief Reports  

In Kuepfer the trial judge rejected the application for disclosure of the official source 

debrief reports on the basis that any of the information on the official form could reveal 

the identity of the informer. The judge commented that  

 

I have had the opportunity to review 3 blank MTP-207 forms. It is 

plain that every single entry called for by the form amounts to 

information which might reveal the identity of the informer. It is also 

obvious that the MTP-623 form must be similarly characterized. I 

did not hear counsel suggest otherwise.
475

 

 

This decision was followed in Morgan in a similar application were the judge did not 

even look at the source debrief documents.
476

  In Steeves the judge emphasised that just 

because a document was entitled ‗source debriefing report‘ did not entitle the Crown to 

blanket coverage on the entire document. The court determined that it does not generally 

have the expertise, experience or the intimate knowledge of the case or the parties 
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involved that the police or Crown would have. It stated that in most instances the court 

―would and should accord great deference to the investigating officer and Crown counsel 

to determine what should be edited and deleted from disclosure to the accused.‖
477

  In a 

later trial of Perron and Aubé the court agreed with the dicta in Steeves but underscored 

the fact that the Crown was now using the general arguments for informant privilege 

without a review of the source debriefs to edit and disclose that which would not identify 

the accused. The court in this case ordered the Crown to review the debriefs after which 

they should disclose them.
478

 

 

The approach taken by the courts in respect of the disclosure to the accused of source 

debriefs is a practical one. In reality it may leave very little text displayed on the form. 

The police who will almost certainly carryout the review will likely ‗over claim‘ that 

which may identify the informer. It would seem that if any meaningful review is to take 

place then it should be under judicial scrutiny. From the cases listed above, at least in 

Morgan and Kuepfe, the debrief forms are common. Therefore it is possible to delineate 

those common identifiers and other information which would tend to identify the 

informant. Fifteen areas contained in confidential informant files were suggested by an 

experienced police officer that would either reveal who the informer was or would tend to 

narrow the pool of potential informers.  
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(1) age; (2) gender; (3) occupation; (4) socio-economic status; (5) 

health-related issues; (6) lifestyle choices; (7) associates; (8) 

connection with the arrest of other persons; (9) dates, times, 

locations, and the fact of contact with the police as an accused, 

victim, or witness; (10) criminal convictions, discharges, acquittals, 

and withdrawals; (11) any indication that the informer is or has been 

bound by a recognizance, undertaking, probation order, or 

prohibition order or is or has been on parole; (12) geographical areas 

frequented; (13) length of time in the community; (14) length of time 

as an informer; and (15) motivation for providing information.
479

 

 

 

This list is by no means exhaustive and other details such as code name, registered 

number, handler‘s details, telephone or cell numbers, and, antecedents material can all 

identify the informer. Defence can therefore expect very little in this type of disclosure. 

The source debriefs or ‗tip sheets‘ are the official forms, however in some instances 

handlers will take notes at the time they meet with the informant. The attraction of these 

notes for the defence lies in the fact they are the contemporary notes and often will 

contain verbatim accounts of what the informant has said. The sanitization, translation, 

coupled with the potential for handlers to hold back information from the original report 

provides fertile ground for the development of a challenge to the prosecution case and 

goes to the heart of the accused‘s right to know the case against him. 

4.5.2 . Handler’s Notes  
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In R v Galliant 
480

 the defence sought disclosure of all notes taken by the officers when 

they met with the police informants. The defence submitted that the notes were necessary 

for the defendant to make a full answer and defence. The Crown claimed that the notes 

were irrelevant to the defence. The original notes were described as something written on 

anything, such as a napkin, a cigarette packet, a document with a logo that might disclose 

the location of a meeting etc. The objections raised were on the basis that all the relevant 

information was transposed onto official debrief reports in proper language and entered 

onto the National Crime Data Base. All relevant information and more could be obtained 

from the official reports. In addition the prosecution emphasised concerns that criminal 

organisations will piece the puzzle together when they get their hands on these official 

reports and the handlers notes. Should the targets get access to the handler‘s notes the 

language and detail would be such that only the informant and the target would 

understand that which would disclose the informant‘s identity. The court noted in 

Galliant that whereas there were 87 officials debrief reports, there were only 35 handlers 

notes. All of the 87 source debrief reports had been voluntarily disclosed in edited 

versions. The defence understandably wished to verify that the source debrief reports are 

supported by the handler‘s note. 

 

The court ruled that the notes could be used to identify the informant and were protected 

by privilege, but not all the information that was on the notes was capable of identifying 
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the informant. Disclosure was ordered; however the court permitted the Crown to re type 

the edited information on separate paper in english to protect the identity of the 

informant.
481

  In a different case, the Supreme Court of British Columbia accepted police 

notes from informer contact would require the redaction of substantial parts of the notes 

but nonetheless believed it necessary to disclose that which would not jeopardise the 

informant.
482

 

 

Handler‘s notes and the official debrief reports are crucial aspects of accountability in 

informant management. With each contact between the handler and the informant a 

contact note should be prepared and entered onto the particular record of the informant. 

Each and every contact debrief note should be input onto the official system. All notes 

which are taken by the handlers during a contact with the informant should form part of 

official record and should be retained for accountability measures. The Supreme Court in 

Charkaoui II commented that original operational notes are a better source of information 

and their retention will make it easier to verify disclosed summaries and information 

based on notes.
483

 

 

Not all meetings with informers will lead to the transfer of information in relation to a 

crime which either has taken place or is about to take place. Many meets with informants 
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concern the development of relationships, relate to the welfare of the informant and 

payment of retainers or rewards for previous information. Informants will be used to 

build up intelligence pictures in their communities and criminal circles. Movements, 

activities, purchases, descriptions, telephone numbers, licence plate numbers should be 

part of meets with informants to constantly developed the informant and assess the 

capacity to infiltrate criminal or terrorist gangs.  

 

   

4.5.3 The Need for A More Official Robust Management System  

A robust management system will involve supervision visits by more senior officers who 

can discuss with the informant what has taken place between that informant and the 

handlers. Visits like this will also include a check on the payments that the informant has 

received to ensure that all monies or other methods of payment have been handed over. 

All visits, whether by supervisors or by handlers, should be recorded in contemporaneous 

notes and transferred onto the official debrief reports and source files. It cannot be an 

acceptable proposition that a handler will retain accurately everything a source has said, 

unless they audio record the informant at the time, or, make contemporaneous notes 

either at the time, or, immediately after the meeting has terminated. All files should be 
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retained and when necessary be subject of disclosure.
484

 This process of management of 

informants goes to the heart of the concerns of McWilliams when he stated that  

 

Anyone concerned with police accountability must be concerned 

with police informer privilege which renders them accountable to all 

political authority.
485

 

 

Police and security agencies may resist any formal system that requires a change to the 

current operation methods and which will necessitate an increase in bureaucracy. 

However the recommendation for a more robust system, is primarily for the protection of 

individual officers and the service or agency.  The byproduct is public confidence in both 

the service concerned, and, as a byproduct of confidence, in the administration of justice. 

 

 

Apart from the endeavours of the defence to access the various types of documentation 

that may be relevant to a full answer and defence, there have also been efforts by the 

defence to carry out their own investigations to trace the informant in a case. The Alberta 

Court of Appeal considered the right of the accused to take such steps to ascertain the 

identity of the informant.
486
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4.6 R. v. Barros  

Ross Barros was a retired Edmonton Police Service detective hired by the defence to 

investigate a case of Irfan Qureshi and others who were charged with drugs and firearms 

offences. He carried out various interviews with associates of the accused and allegedly 

used threats and intimidation in an attempt to identify the informant. Once the 

investigator believed he had identified the informant, he spoke with police investigators 

in an apparent attempt to have the prosecution stay the case. He was subsequently 

charged with extortion to induce a stay of the proceedings, extortion to obtain telephone 

numbers and obstruction of justice.  In his defence Barros argued that the investigation to 

discover the identity of the informant was a legal activity which went to the right of 

Qureshi and other‘s to a full answer and defence. The Appeal Court was split in its 

conclusion. The majority found that there was no positive right in the accused to excavate 

the name of the informer and that full answer and defence did not extend that far.
487

 

 

However Mr Justice Berger, in dissent, provides a potent counterargument. At paragraph 

127 he stated  

......... an otherwise lawful investigation may be conducted on 

behalf of an accused that may reveal that the individual thought to 

be a police informer is, in fact, a police agent. The need for an 

evidentiary basis to support the contention that innocence at stake is 

a live issue militates in favour of the legality of investigative 

activities directed to that purpose by defence counsel or his or her 

investigator. Simply put, if the alleged ―police informer‖ was in 

fact an agent of the police to whom the privilege is not accorded, 
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how would the defence ascertain the factual underpinnings 

supporting that conclusion without conducting an investigation? 

The same reasoning, I suggest, applies with equal force and effect 

to an investigation, the object and purpose of which is to ascertain 

whether the informer has a motive to fabricate or whether there is 

evidence of a Charter breach such that ss. 24(1) or (2) of the 

Charter might be invoked.
488

 

 

This dissenting conclusion is not without merit. Berger J. went onto clarify that the right 

to investigation does not automatically lead to the right to reveal the identity of the 

informant. Investigation in order to find out if the informant met any of the exceptions to 

innocence at stake is a persuasive argument in face of the burden of proof which rests 

with the accused. Obviously the alleged tactics employed by Mr Barros was illegal. 

Under normal circumstances, individuals do not have to answer any questions 

irrespective of who is asking the questions. In this sense the right to make full answer and 

defence should not be interfered with.  Counsel may well obtain the identity of an 

informant from the examination of papers disclosed or from the circumstances of the case 

itself. The crucial factor at play is the revelation of the identity of the informant without 

the court‘s permission. It is for the defence to show that exception to informant privilege 

is applicable. Following from the assumption that is permissible for the defence to 

investigate the potential activity of an informant and by extension the identity of the 

informant, it is not unreasonable for the defence to discuss this fact with the prosecution, 

if for no other reason than there may be a risk to the informant as a result of the defence 
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investigation. In the particular case of Barros, it was not a prudent or an appropriate 

decision for the investigator to go to the police directly. 

 

In a unanimous decision the Supreme Court of Canada has since ruled that the defence 

has the right to investigate the identity of the informant as part of the right to make a full 

answer and defence.
 489

  However the court failed to lay out the steps that the defence 

may take in their investigation. Within the Supreme Court there was some dissent as to 

what, if any, offences the retired detective had committed. Moreover it is not clear what 

the defence may do with the information once they are in possession of it. The lacuna 

may well require another visit to the Supreme Court to resolve that particular issue.  

 

4.7 The ownership of the privilege. 

The broad scope of the privilege is also exemplified by the ownership of the privilege 

which rests in the public to the extent that it cannot be unilaterally waived by the 

crown.
490

 As early as 1890 in Marks v. Beyfus the court stated that even if the Director of 

Public Prosecutions had been willing to answer questions in respect of the identity of the 

informant, the court would not have allowed him to answer.
491

 It follows that the duty is 

on the Crown to claim the privilege or for the court to ensure that the privilege is applied 

even in the absence of any application by anyone else before the court if the judge 
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becomes aware that an informants identity is about to be exposed.  That said in the 

English case of R v Horseferry Road Magistrates' Court, ex p Bennett (No 2) the court 

stated that the Crown Prosecution Service may voluntarily disclose documents subject to 

class privilege providing that they have consulted with the treasury board solicitor.
492

 As 

much as this does not mention informer privilege it could be argued that the 

documentation that relates to an informer could be disclosed on this basis if the Crown 

wanted to disclose the material to the defence.  

 

The Supreme Court in Leipert has clearly stated that the privilege belongs not only to the 

Crown but also to the informant. The Crown cannot reveal the identity of the informant 

without his or her consent.
493

 This leaves the question as to whether or not the informant 

can waive the privilege unilaterally. Choo suggests that the informer is not prevented 

from sacrificing their anonymity by the public interest immunity doctrine.
 494

  He states 

that this disclosure is not due to the waiver of the privilege by the informant but due to 

the disappearance of the primary justification for the application of the privilege.
495

 In 

Savage v. Hampshire Chief Constable (UK) 
496

 the plaintiff sued for money owed to him 

by police for his part as an informant in the capture of criminals. Despite the objection of 

the police who claimed that the informant was precluded from making the disclosure on 

grounds of public interest immunity, the court permitted the informant to make the 
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disclosure. The court acknowledged that there may be other reasons why the disclosure 

would not be allowed despite the fact that the informant wished to waive the privilege. 

 

In a preliminary motion before the New Brunswick Queens Bench in R v A
497

 the accused 

sought disclosure of all information in the police files in relation to, and in support of, the 

fact that the accused was an informant. The accused wanted the disclosure to prove he 

had been under duress when he committed the offence of trafficking in narcotics. The 

informer had been with the co-accused in his capacity as an informer. Since he had been 

an informant for the police, his counsel stated the accused believed he had immunity. The 

attorney general refused to confirm or deny that the accused was an informant. The court 

ruled in order to waive informant privilege the consent of both parties was required. 

 

A different situation arose in a Northern Ireland case. Freddie Scappaticci sought a 

judicial review of the Secretary of State for Northern Ireland‘s decision to refuse to 

confirm or deny allegations that had been made in the media that the applicant was a state 

agent known as ‗stakeknife‘ working within the ranks of the Provisional Irish Republican 

Army (PIRA).
498

 Scappaticci was reported in the press as the deputy head of the IRA‘s 

internal security department.
499

  His position within the PIRA was a major 

embarrassment to the Republican movement if the allegations in the press were true. His 
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life was in danger whilst he remained in the community where he lived. Scappaticci 

asserted that the Secretary of State had a positive obligation under Article 2 of the 

European Convention on Human Rights (ECHR) to make the statement of confirmation 

that he was not an agent of the State. The Lord Chief Justice stated 

 

 

My conclusion on this part of the case is that the Minister's decision 

did not constitute a breach of the positive obligation placed upon her 

as a public authority and upon the Government to take appropriate 

steps to safeguard the applicant's life. In reaching this conclusion I 

have taken into account the several factors which I have mentioned, 

the risk to the applicant's life, the extent to which a statement from 

the Minister would protect him, the risk that departure from the 

NCND
500

 policy in this case would endanger the lives of agents on 

other occasions and the effect on the Government's ability to 

continue to obtain intelligence in order to combat terrorism. Having 

weighed these matters, I am of the firm opinion that the Minister's 

decision not to depart from the NCND policy did not constitute a 

breach of art 2. 

 

In the Supreme Court decision of  Named Person v Vancouver Sun, Bastarache. J 
501

 

affirmed Sopinka et al
502

 in the court‘s statement that the privilege belongs to both the 

Crown and the informer. The informer alone cannot ―waive‖ the privilege. The rationale 

for the necessity to keep the identity of the informant from disclosure, despite the fact 

that the informant wants to voluntarily disclose his or her status, remains in the initial 

policy objectives centering the effectiveness of the police force. It may also be necessary 

to save the informant from putting himself or herself in danger. Mewitt and Sankoff 
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believe that it is unclear how the policy objectives behind informer privilege are affected 

by a voluntary disclosure.
503

 A reasonable conclusion to reach is that the objectives may 

be so effected.  Scappaticci  was not a criminal case. Had the Secretary of State 

succumbed to the application, and either confirmed or denied his status as an informant, a 

precedent would be set and the door left open for terrorist or criminal organisations to vet 

their members by forcing them to apply to the Secretary of State for a declaration of 

status. If a member of the illegal organisation failed to insist on a declaration the 

organisation would assume the person was an informant. 

 

The criminal case is different and requires some analysis by the court.  I would suggest 

that a two stage test will assist the court in its determination whether or not to disclose the 

identity.  

 

4.7.1 A Test for Unilateral Disclosure  

- Stage 1 

(1) Do both parties consent to the disclosure? 

(2) If the informant does not consent then the Crown and the court is required to 

protect the identity of the informant.
504

   

(3) If the informant seeks disclosure but the prosecution does not consent: 
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a. does the informant realise the full implications of  disclosure, particularly 

in respect of real or emerging threats to his life or property; 

b. is there any evidence that the informant is in danger should his identity 

become known, what is  the extent and nature of that threat; and, 

c. is there potential for the informant to enter into a witness protection 

program? 

- Stage 2 

(4) Should the court believe, at this stage, that it is permissible to disclose identity it 

should consider a second stage of questions regarding the effect on police 

efficiency. 

a. are there any current or planned operations which will be affected by the      

disclosure? How will they be affected? 

b. is there any collateral damage which will be caused by the disclosure i.e. 

is there any danger to other persons as a result of the disclosure, or, is 

there intelligence provided by the source that has a real prospect of being 

developed in other ways? 

c. Are there any current technical deployments which will be compromised 

in respect of his disclosure? 

d. Is there any real possibility that the agencies methodology will be 

comprised by the disclosure? 
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e. Is there any real likelihood that the disclosure will stem the flow of 

information from would-be informants given that the disclosure is 

voluntary? 

 

Unless the agency, normally with responsibility of the protection of the informant, can 

show how the effectiveness of the police or agency is affected to a significant degree, the 

informant should be able to disclose his status. The word significant will obviously attract 

attention in terms of how to interpret the term. However the checklist itself should 

provide guidance to the court 

 

There may be occasions when the public interest cannot balance in favour of a unilateral 

decision to disclose the identity of the informant. In circumstances were the informant 

has manufactured intelligence which results or could result in a miscarriage of justice 

unilateral disclosure would be justified and the informant would be open to a criminal 

charge.
505

 It would not be a reasonable proposition that policy that was initiated to protect 

the informant would provide immunity from prosecution for that informant who abused 

the policy in that way. Mere misconduct on behalf of the informant would not necessitate 

the disclosure of the identity. It may result in an end to the relationship with the 

informant, but not automatically demand the disclosure of his details at trial unless the 

conduct meets the innocence at stake criteria.  
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The extent of the privilege also extends to other categories of persons who are 

informants. Anonymous informers, witnesses who are also informants and informers who 

are deceased have all been the subject of specific court decisions. The defence will often 

raise the accused‘s right to full answer and defence to justify access to the identity of the 

informant or information derived from the activities of the informant. 

4.7.2 Anonymous Informants  

 

As with confidential informers, the courts have a duty to ―scrupulously‖ protect the 

identities anonymous tipsters.
506

 The authority for such protection resides in Leipert 

where the Supreme Court of Canada decided that there were special concerns in respect 

of anonymous informants. The case
507

 involved a telephone call to the Crime Stoppers 

program, a program which is based on the assurance of confidentiality. Since the identity 

of the informant is not known it is difficult to anticipate what detail provided to the police 

may identify that the provider should it be disclosed to the accused. Courts are cautioned 

to take great care that they do not unwittingly deprive the informer of the privilege and 

                                                      

506
  R. v. Guilbride, [2006] B.C.J. No. 2047 (C.A.) at  para. 35 

507
 See also R. v. Hanano, [2006] M.J. No 315, 2006 MBQB 202. Accused claimed s. 7 of the Charter had 

been breached as a result of the failure of Crime Stoppers to obtain certain information about the informer 

whose tip led to Hanano's detention, search and arrest. She sought a stay of proceedings pursuant to s. 24(1) 

of the Charter or, alternatively, an order that the evidence of the Crime Stoppers' tip be inadmissible at 

trial. A second aspect of Hanano's motion sought disclosure of the computer generated back-up copy of the 

Crime Stoppers' tip sheet . The court followed Leipert. Informant privilege applied. No innocence at stake 

had been shown. 



 

208 

 

there is particular concern that detail as innocuous as the time of a telephone call might 

lead to an identification of the person covered by the privilege. 

 

The decision was followed by the Superior Court of Ontario in Kamateh,
508

which was not 

a Crime Stoppers case. Information was provided to police as they searched a suspect‘s 

residence. The informant gave the information suggesting a hiding place used by the 

suspect. He or she refused to give a name and address. The police recovered money and 

drugs as a result of the tip. The defence counsel submitted that the person who provided 

the information was a witness and not an informant and not entitled to the privilege. The 

court refused the disclosure as informer privilege applied and ruled that the test of the 

innocence at stake exception had not been made. 

 

From the case law on the anonymous informant it appears that it is difficult for the 

defence to access information provided whether from the Crime Stoppers program or the 

provision of information direct to police. The situation is aggravated for the defence on 

the basis that it is not known what detail in the material provided might be an identifier if 

the accused were to be given access to it. Boyle J., in his decision in a narcotics trial, 

permitted disclosure of the Crime Stoppers tip.
509

  The learned judge noted that this was 

irregular and that it was permitted on the basis that the police had disclosed the material 

to the accused‘s counsel outside of court, and again at preliminary hearing. The claim of 
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privilege was made when new counsel had taken over the case. It is axiomatic that to 

deprive the accused just because new counsel was appointed would be unfair. It should 

also be noted that the confidentiality in respect of Crime Stoppers tipsters is a two way 

street. Police are not permitted to trace calls to identify persons who have made calls to 

Crime Stoppers even though the police might be able to develop the informant on a one- 

to- one conversation and identify new leads in the investigation. 

4.7.3 Witnesses and Deceased Informants  

 

Informer privilege will, more often than not, be raised as an issue in a criminal trial, when 

a Crown witness is cross-examined on the origin of material which resulted in the 

prosecution.
510

 The most likely possibility is when a police officer is questioned about the 

grounds on which he took various investigative steps. Witnesses in the process of 

testifying cannot be required to answer questions that will identify an informant.
511

 

Pollock C.B. was faced with this issue in Attorney-General v. Briant, when he ruled that: 

 ........ the rule clearly established and acted on is this, that in a public 

prosecution a witness cannot be asked such questions as will disclose 

the informer, if he be a third person........ and, we think, the principle 

of the rule applies to a case where the witness is asked, if he himself 

is the informer; and, therefore, that the question could not be asked, 

and that the rule must be discharged.
 512

 

 

Similarly in Bisaillon v. Keable the court stated  
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 A witness also may not be compelled to state whether he [or she] is 

himself [or herself] a police informer. The rule was developed in 

criminal   proceedings, apparently in trials for high treason, but it 

also applies in civil matters, and in both cases it has been established 

for reasons which relate to the essential effectiveness of the criminal 

law....
513

 

 

 

The rule appears to be settled in the law. As a result and together with the innocence at 

stake exception it is for the judge to ensure that such questions are not permitted to be put 

to the witness. 

 

Where an informant has died before the trial takes place it has been argued that the scope 

of the privilege no longer protects the identity of the informer.
514

  In the United States the 

privilege no longer applies once the informant is dead.
515

 Canada takes a different 

approach. In Peddle at the Newfoundland Court of Appeal the defence sought disclosure 

of the fact that the deceased was the confidential informer who supplied the initial 

intelligence in the case. If the prosecution were to confirm this fact it would discredit the 

prosecution case. However, mere embarrassment of the Crown, which the judge observed 

the result of such a discloser would bring about, was insufficient to warrant such a 

disclosure. The Judge was careful to state that.  

 

..I  am not holding or implying that a deceased person cannot, 

subsequent to his death, be identified as a police informer, by virtue 

only of the fact that he is deceased and cannot testify. That is a 
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matter to be decided on the facts of each case, according to 

established principles of law.
516

 

 

 

Peddle appeared to leave the matter of disclosing the identity of the deceased open.  

 

In R. v. Unnamed Person at the Superior Court of Ontario the defence acknowledged that 

where a deceased informant was survived by family the privilege should continue to 

apply. Where there were no remaining next of kin then the policy objectives had been 

met. The vagueness of the decision in Peddle became the subject of debate in the case.   

Thorburn J. took the view that neither the Crown nor anyone else could be sure that there 

was no family of the deceased in existence and therefore informer privilege had to 

continue to apply save for the normal exception to the rule.
517

 The acknowledgement by 

the defence and the court with the respect to the next of kin is sensible. The assertion that 

the objectives of the policy would be met if all concerned could be sure there is no family 

in existence is too narrow. One of the main reasons for the continuance of the policy, as 

that underscored by the continual flow theory, is to encourage the flow on information by 

the encouragement of potential informers to assist law enforcement. Any disclosure of 

the identity of the informant, even after their death, would be treated by potential 

informants as a disincentive. Few persons, especially those who will inform on 

colleagues and associates, will want to be remembered as a ‗tout,‘ ‗grass,‘ or ‗snitch.‘  
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The innocence at stake exception should continue to be the only exception to disclosure 

of identity. Where the informant is deceased this may prove to be even more difficult. 

 

IV 

4.8 Innocence at Stake  

 

The ghost of the convicted innocent man has long haunted the prosecution of defendants 

in criminal trials and necessitates disclosure decisions in favour of the accused.
518

  Even 

though informer privilege is broad in scope the early courts recognised the need that the 

rule that protects informants must be departed from where the judge opined that the name 

of the informant is to be disclosed if necessary or right to show the prisoners 

innocence.
519

 Koroway submits that a true guilty party or someone with intent in the 

wrongful conviction of the accused could plant evidence and notify the police in order to 

either divert attention from himself or deliberately implicate the accused for other 

motives.
520

 This can be a valid concern particularly in the case of informants who are 

under pressure to produce intelligence for law enforcement or security agencies. However 

in R. v. Richardson the court ordered disclosure of the identity of an informant who 

provided evidence of the location of poison used in the murder of a householder allegedly 

by the domestic. The court was concerned that the informants in the case may well 
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provide the defence with an opportunity to identify those responsible for the murder or 

provide evidence of how the poison was placed in the position where it was found.
521

 

Therefore there may not always be a clandestine motive behind the information provided 

by the informant, but the necessity of disclosure is simply based on the evidence that a 

provider of the information may have that could prove the innocence of the accused. 

 

In Bisaillion v. Keable,
522

 and subsequently in Leipert,
523

 the Supreme Court of Canada 

confirmed that the only exception to the protection of the identity of informant to be 

permitted by the court is where innocence is at stake. The exception does not apply to 

civil processes
524

 and preliminary hearings in criminal cases.
525

 It is narrow in its 

application but was specifically created to apply maximum protection to the privilege.
526

 

 

4.8.1 Establishing Innocence at Stake  

In a recent decision delivered by O‘Marra J in R v Barnes
527

 the trial judge detailed the 

process of establishing innocence at stake that has evolved from various cases.
528

  

A.  Threshold Test 
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1. The information he seeks from the confidential informant is not available from 

any other source; and 

2. He is otherwise unable to raise a reasonable doubt 

Once the threshold test has been established a two stage test which originated in 

McClure
529

 in respect of solicitor client privilege is applied. 

B. Innocence at Stake Test 

1. The accused has to establish an evidentiary basis that concludes the 

communication exists (the identity of the informant)
530

 that could raise a 

reasonable doubt as to his guilt. 

2. Where the evidentiary basis exists, the trial judge should examine the material 

to decide it is likely to raise a reasonable doubt as to the guilt of the accused. 

 

The establishment of an evidentiary basis in the first part of the innocence at stake test 
531

 

seems to be an unduly heavy burden on the accused. In most cases it will present an 

insurmountable obstacle. Sopinka J. et al suggested that ‗the slightest potential evidential 

value in favor of the accused‘ should result in the disclosure to the defence but 

acknowledged that this would decimate the rule that provides the protection.
532

  Only the 

court will be able to decide on whether the evidence submitted by the defence has 

reached a sufficient standard to move to the next part of the innocence at stake test. Mere 
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speculation by the defence that the information will support the defence case will not be 

sufficient to convince the court and trump the privilege.
533

 Attempts by the defence to 

embark on fishing expeditions will be repelled.
534

 

 

Justice McLachlin  in Leipert
535

 acknowledged that ‗circumstances may arise where the 

evidence establishes a basis for the exception‘ and therefore the exception is activated. 

With reference to Scott 
536

 the following categories were set out as those areas when 

innocence as stake will apply. 

1. Where the informer is a material witness to the crime then the identity must be 

revealed. 

2. Where the informant acted as an agent provocateur.  

3. Where the accused seeks to establish that a search was in breach of section 8 of 

the Charter, the exception may apply. 

The three categories are the only ones listed. The trial judge in Yakubu resisted 

prosecutorial pressures to accept that the three categories were the only exceptions. He 

ruled that there was one exception, that of the innocence at stake and the three categories 

were merely examples of that exception leaving the door open for the exception to be 

raised when the breach of the privilege is likely to raise a reasonable doubt on the guilt of 
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the accused.
537

 As logical as this conclusion appears, the courts consistently follow the 

analysis of McLachlin J. in Leipert which includes the three categories given. In order for 

an ― innocence at stake ― submission to succeed, the defence will have to show that their 

submission fits comfortably under one of the three categories. Should the court rule 

otherwise there is a high risk that the case will be overturned on appeal.  

 

4.8.2 Material Witness to the Crime  

Where the accused can provide an evidentiary basis that the informant was a ‗material 

witness‘ the identity must be disclosed.
538

 The definition of a material witness provides a 

challenge to the exception. In order for the informant to have the information in the first 

instance he or she had to be a witness to some aspect of the accused‘s activities. The 

inference by the defence in this case will be that the informant has information that leads 

to the identification of a potential witness. In many instances the informant will have 

passed along information that is secondhand and therefore inadmissible as evidence. This 

instance would not fit into the category of material witness to a crime or agent 

provocateur but could become subject of a search warrant challenge. 

 

In Peddle the court considered whether ―material witness‖ was defined in the same 

manner as ―material witness to a crime.‖ Steele J analysis concluded that ‗material 
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witness‘ fell short of being a material witness to the crime in respect of the informant. 

However he viewed the disclosure of an informant‘s identity under the exception was:- 

 

an individual who had personal knowledge of the commission of 

the offence and possessed essential information needed to 

demonstrate the innocence of the accused.
539

 

 

The learned judge stated that a more precise definition was not beneficial and a case by 

case analysis is the appropriate response to any determination. He did leave it open to 

legal arguments by defence over full answer and defence which appear to have been shut 

down by the Supreme Court in Leipert.
540

 Further cases have been more restrictive, 

insisting that the material witness to the crime is the only material witness essential to 

innocence at stake defence.
541

 It appears that the testimony that can be provided by the 

informant must be more than relevant evidence.
542

   

 

The uncertainty of this part of the question lies in the extent or degree of involvement that 

would make an informant a witness. It is axiomatic that the greater the degree of 

participation with the accused the more likely that the informant fall into this category. In 

some respects material witness to the crime, agents in the field and the agent provocateur 

overlap. Although the defence substantiates a proposition that the informant had to be a 
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material witness the court must be sure that there is no other way of the accused 

demonstrating his innocence and that the informant has information essential to the 

defence.  Veit J   in the Alberta Queens Bench acknowledged that each tip from 

informers could attract claims that the informant was a material witness. The judge 

ruled:-  

 

as the above analysis of the material witness exception points out, 

what appears at first blush to be such a wide exemption that the 

privilege would almost always yield to a defence need for a 

material witness, the exemption is, in fact, very narrow: it arises 

only where the only person who can provide testimony is the 

informant.
543

 

 

An assertion that the fingerprints on a drugs package found on the accused must be the 

informants,
544

 that an anonymous tipster must be a witness,
545

 or that the circumstances 

of the tip must mean that the tipster was a material witness, is not enough to invoke 

innocence at stake. 
546

 

 

O‘Mara in his rejection of the defence case alleging that the accused had been set up gave 

his assessment indicating the proximity to the actual commission of the offence which 

would be required to identify an informant as a potential witness:- 

 

There is no evidence the informant was present at the time of the 

transaction was discussed over the telephone and the price agreed 

as between the officer and the accused. Nor was there evidence the 
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informant was present or involved in the transport of the weapon 

and delivery to the meeting where the exchange was to have 

occurred.
547

 

 

 

This summary assumes a degree of participation by the informant as opposed to a 

concerned citizen who has reported something to the police service. What is evident is 

that the potential testimony will relate to admissible evidence or hearsay evidence that is 

admissible under the exceptions. 

 

4.8.3 Warrants and Wiretap Authorisations  

 

A section 8 challenge to search and interception of communication warrants is a tactic 

favoured by defence counsel. Materials which support the application for warrants are 

frequently rich in intelligence information. Where law enforcement would prefer to 

withhold such information from the application process its inclusion often forms the 

foundations of the case on which the investigation is mounted.
548

 The defendant in a case 

must be able challenge the grounds on which a warrant was issued. This necessitates 

access to the information to obtain the warrants and materials which formed the basis of 

the judicial authorisation. Where defence counsel are aware, or suspect that, an informant 

is involved with law enforcement agencies they will endeavour to access information, 

ultimately with the view to force the prosecution redact so much information in the 
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supporting material, that the judge on review of the warrant concludes there was 

insufficient grounds to issue a warrant. If counsel can succeed in establishing that a 

search is unreasonable the evidence obtained as a result of that search can be excluded.
549

  

This right to access materials which contained information relevant to the identification 

of the informant was delineated in Leipert and limited to ―circumstances where it is 

absolutely essential.‖
550

 However this appears to be at odds with the broader dicta in 

Hunter and Leipert..  

 

Cory J in Hunter was the first case to state the exception existed. He stated that  

 

 

There should be reasonable disclosure made of the information 

which was used to obtain the search warrant, if it is needed and 

requested, despite the fact that it may disclose the identity of an 

informer. Yet the method by which the disclosure is made should 

take into account the importance of informers to society and strike a 

balance between the competing principles.
551

 

 

 

When the Supreme Court considered Leipert a limitation that the disclosure was 

absolutely essential appeared in the determination. This was not in the original judgment 

of Cory J. in Hunter. Furthermore the term ‗essential‘ was defined as innocence at 

stake.
552

 Under  Hunter it is only necessary to raise the issue and request the disclosure in 

a section 8 challenge. That triggers the process of redaction but can lead to the exposure 

of the identity of the informant or the withdrawal of the charges. This is a stark difference 
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from the application to the innocence at stake criteria. It could be argued that the two are 

not reconcilable. That said, a subsequent decision to Hunter, which was in the Court of 

Appeal, saw Cory J rule in the Supreme Court that the disclosure of the identity could 

only take place where it was essential.
553

 It is unclear whether this was a review or 

clarification of his previous decision. It would seem there was recognition that the initial 

view given in Hunter would not have provided the protection otherwise available to the 

other categories in the exception. Although Cory J added the element of essentiality to 

the exception, he did not define it. Under these circumstances it is not unreasonable for 

the Supreme Court to have clarified this position. The disparities in these decisions arose 

from Cory J, in his two decisions that simply seem to be at odds with each other. 

Nonetheless the current position of the law is that the section 8 category in the exception, 

like that of material witness and agent provocateur, is limited to innocence at stake. 

Despite the limitation placed on the accused as much evidence as possible in respect of 

the warrant should be provided to the accused by way of editing out the sensitive 

material.
554

  

 

For general search warrants Cory J has laid down the requirement to edit the material 

sought for disclosure to protect the identity of the informant.
555

 Once edited for any 

material which may lead to the identity of the informant that material is to be released to 
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the defence.  If the defence application is successful and the redactions of the materials 

will still result in the identification of the informant, the Crown may be compelled to 

choose between the continuance of the trial or the withdrawal of charges.
556

 For wiretap 

authorisations the procedure is similar. Since the intercept of communications is the most 

intrusive invasion of privacy in investigations by agencies the materials to support an 

application for wiretaps should be detailed and comprehensive. This is recognised in the 

legislation which requires all materials to be placed in a packet and sealed by the judge 

who authorises the technique.
557

 However the Supreme Court  in Garofoli,
558

 heard along 

with Dersch,
559

 Zito
560

 and Lachance,
561

 ruled that the accused is entitled to have the 

packet opened and, subject to editing, to have its contents produced in order to enable 

him or her to make full answer and defence.
562

 The editing of the material should be kept 

to a minimum whilst protection is afforded to the informant. Where the material is edited 

the defendant should be provided with summaries of the material in the event that the 

defence is unable to appreciate the nature of the deletions.
563

 O‘Reilly describes the 

requirement that summaries should be provided to the accused of material from affidavits 

as a novel approach.
564

 The conditions and process for redactions or excision was laid 
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down by the Court.
565

 The decision included an assertion that generally the identity of the 

informant is not relevant and confidential police informants  may be compromised by the 

disclosure of the information from the informant as much as the publication of his or her 

name. Further concessions were provided in the case which could threaten the position of 

the informants. Access to the affiants who provided the information to obtain the warrant 

and the supporting materials is permitted on application by the accused to the court. It 

was held to be within the trial judge‘s discretion to permit the cross examination of the 

affiant where it is necessary for the accused to make a full answer and defence. Questions 

should be restricted to establish there was no basis for the authorisation to be granted. 

Although Garofoli is a pre Charter case recent attempts to have it abandoned resulted in 

its confirmation of its Charter compliance and currency.
566

  Moreover other Charter 

challenges to the constitutionality of informer privilege have not succeeded.
 567

 

 

Despite the protection granted to informants the common law has ensured that the 

accused can access material which includes the identity of the informant. The material 

witness and the challenge to search warrant and wiretap authorisations have provided two 

areas where the access has been granted. The former has been in existence since the 
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privilege was first recognised. The latter illustrates that there is some flexibility in the 

common law to recognise the change in the legal environment. The analysis has shown 

that the access to the information is controlled and limited in an attempt to strike a 

balance between right to know and the need to keep secret. The third area under the 

innocence at stake exception to be examined is that of the agent provocateur. This 

particular exception has a number of areas that require a more in depth examination that 

will be addressed in Part V. We first note an argument for a fourth exception under 

innocence at stake. 

 

4.8.4 A Fourth Exception? 

Tanovich
568

 in his analysis of access to the informant‘s identity added a fourth exception 

to that outlined in Scott; 

 the identity of the informer must be disclosed where the identity is 

relevant to the accused raising a reasonable doubt as to his or her 

guilt.
569

 

 

 

He is joined by Manson
570

 and Taylor
571

 who prefer a relevance test to the current fixed 

approach. In Taylor‘s case he argued that clearly relevant evidence, able to establish the 

innocence of the accused, should be admitted in spite of the privilege. Manson was 

broader in his assessment with the suggestion that it should involve evidence which is 
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relevant to an issue which the accused can legitimately put forward on his behalf. 

Manson‘s submission provides no protection for informants but rather includes disclosure 

requirements under the generic Stinchcombe rule. Tanovich and Taylor‘s assertions both 

provide some protection for the informant but with a much lower threshold.  Tanovich 

drew the addition from the approach of the United States in Rovario which decided that 

no fixed rule with respect to the disclosure of the informant can be justified and each case 

should be decided on its merits.
572

 

   

 

4.8.4.1 Rovario. v. U.S. 

There are three standards mentioned in the case which could be employed in deciding 

whether disclosure should be ordered.  

(1) Is the disclosure of the identity or the content of communication relevant and 

helpful to the defence of the accused?  or 

(2) Is essential to a fair trial or  

(3) The public interest in protecting the flow of information to the Government must 

be balanced against the individual's right to prepare his defence.
573
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Before the balance is tipped toward disclosure for the defence the defendant has the 

burden of demonstrating that certain circumstances exist. Mauet
574

 reviewed the case law 

and states that these circumstances would include some of the following: 

(1) the informant holds significant relevant, material and exculpatory information. 

(2) the informant is otherwise unavailable to the defence. 

(3) the informant was an active participant in the crime. 

(4) the government has a small interest in maintaining confidentiality.  

 

After the accused has shown the need to disclose the informant‘s identity the court will 

then weigh the various issues. It is not clear from the analysis provided by Mauet, what 

the standard or degree of the burden placed upon the defendants is before the scale is 

tipped in the defendants favour.  The inclusion of ‗some‘ of the circumstances to be 

proven is a vague assertion. More certainty is required to provide a consistent response 

from the courts. The Federal Courts in the Unites States have adopted Roviaro’s third 

category. It balances the contra interests of the defendant‘s preparation for defence and 

the provision of relevant evidence to the fact finder against the need to encourage 

potential informants and the protection of those who are already informants. 
575

 This 

approach gives the appearance of a softer approach by the courts and one which Keane 
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suggests the British system is moving more towards, 
576

 However the balancing exercise 

adopted by the Federal Courts in the U.S. has been criticised as placing too heavy a 

burden on the defendant.
577

 In order to obtain disclosure the defendant has to produce 

evidence that the informant‘s testimony would be material to the defence and that the 

informer could provide that testimony. Testimony would result from a successful 

submission were the defence proved that the informant was a witness or participant in the 

crime charged.
578

  

 

A balance test gives the judiciary great discretion and has the potential to provide a fairer 

result on a case- by- case basis. Roviaro did not produce any fixed rule or procedure in 

the United States. The burden placed on the defendant to show the necessity of disclosure 

before a balancing exercise takes place, de facto, does not produce any great difference 

between the current Canadian approach and that in the States.  The negative side of a 

balanced approach to informant disclosure is in the lack of certainty to those who operate 

in the law enforcement or security services environment. The courts will struggle to 

balance the competing issues and could be forced to balance in favour of the accused to 

ensure a full answer and defence is available.  
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With the innocence at stake exception, more certainty is available to practitioners and 

more consistency will emanate for the courts in accordance with the original policy 

objectives. In the Supreme Court in Leipert, McLachlin J. dispensed with the relevance 

test with the statement that Stinchcombe disclosure does not trump the privilege.
579

 On 

the basis of the original policy objectives and in the interests of consistency, the Supreme 

Court got this aspect of the decision right. 

 

V 

 

 

4.9 The Agent and the Agent Provocateur 

4.9.1 What’s the Difference? 

The difference between an ‗informer‖ and an ―agent‖ was stated in R. v. G. B. to be: 

 an informer merely furnishes information to the police and an 

agent acts on the direction of the police and goes "into the field" to 

participate in the illegal transaction in some way. The identity of an 

informer is protected by a strong privilege and, accordingly, is not 

disclosable, subject to the innocence at stake exception. The 

identity of an agent is disclosable.
 580

 

 

Cory J in an earlier case before the Ontario Court of Appeal declined to recognise that a 

police informant (Bud) was merely an informant and stated that 

In my view, Bud does not come within the standard classification 

of police informant. His role was more closely linked to that of an 
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agent provocateur. After Bud's introduction to the appellant, 

apparently under general instructions from the R.C.M.P., Bud 

posed as agent for the purchasers of a large quantity of cocaine. 

Once the agent provocateur goes into the field, he loses the 

protection of his "cover". Even if Bud was a true informer, the 

privilege protecting his identity would not apply where the 

informant's testimony is necessary to show the innocence of an 

accused.
581

 

 

 

Under R v G.B and R v Davies the agent / agent provocateur is not entitled to informer 

privilege although Mewitt and Sankoff 
582

 point out that it is not entirely clear whether 

the reason the entitlement does not apply is because it qualifies as an exception to the rule 

or that the privilege does not apply as the agent is not operating as a true informant. 

Furthermore there seems to be no difference at all between a person who is an agent and 

a person that is an agent provocateur. The delineating factor between informant and agent 

provocateur in Davies is that the former turns into an agent once he or she ―goes into the 

field‖ to participate in some way in an illegal transaction. Greer‘s assertion that there 

have been remarkably few attempts to discuss the problems presented by the different 

kinds of informants is especially appropriate in the legal context.
583

  The current system 

fails to give due weight to the fact that the best intelligence and information comes from 

those who are in the field and active in the field.
584

 The research for Air India gives a 

tepid acknowledgement that total reliance on passive sources limit the quality of 
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intelligence and estimates the value of that intelligence to be less than useful at best and 

useless at worst.
585

  Further analysis is required to show that not all agents are agent 

provocateurs and should be entitled to privilege in appropriate cases. 

 

4.9.2 The Agent Provocateur  

This type of informer or agent is more closely associated with the politically motivated  

policeman who joins an organisation in order to bring about its downfall.
586

 The agent 

provocateur has been defined as ―person who entices another to commit an express 

breach of the law which he would not otherwise have committed and then proceeds to 

inform against him in respect of such an offence.‖ 
587

  The key aspect of the definition 

lies in the assertion that the crime committed would not have been committed but for the 

enticement or instigation of the crime.
588

 Where it seems to be universally accepted that  

there is a need for police and security agencies to infiltrate malevolent organisations, the 

unacceptability of this type of agent lies in the state‘s manufacture or procurement of 

crime by those who would not have committed such crimes but for the intervention of the 

state. 
589

 Therefore it is evident that the concept of the agent provocateur is inextricably 
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linked with the defence of entrapment.
590

 This defence was not recognised by common 

law countries until more recent times. 
591

 In the English case of Loosley the House of 

Lords decided that entrapment was a not acceptable and occurred when the state, through 

its agents, lured its citizens to commit acts forbidden by the law and then seek to 

prosecute them for the criminal acts. 
592

 The major issue that surrounds the two concepts 

is the extent to which an informer or agent can go before he or she will cross the legal 

rubicon into the unacceptable area of the agent provocateur and entrapment. 

 

In R v Mack, Lamer J of the Supreme Court of Canada, ruled that the defence is triggered 

when (a) the authorities provide an opportunity to persons to commit an offence without 

reasonable suspicion or acting mala fides, or, (b) having a reasonable suspicion or acting 

in the course of a bona fide inquiry, they go beyond providing an opportunity and induce 

the commission of an offence.
593

  A comparison of the decision with the definition above 

of agent provocateur provides some boundaries where informers or agents may be 

deployed and still remain within the privilege given to informants. The boundaries are 

extremely important in the privilege context. As Judge Butkevych in a dissent at the 
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European Court of Human Rights signified, the label of agent provocateur does not 

necessarily mean that they were in fact provocateurs.
594

  

 

An agent can be deployed were the target is merely provided with an opportunity to 

commit a crime which he would have committed irrespective of the involvement of the 

agent. Lamer J rules out criminal predisposition of a person as the sole basis for 

reasonable grounds to deploy an agent and provide an opportunity to commit a crime.
595

 

However police can build a case to the point where a deployment of an agent to provide 

an opportunity for a target to commit a crime is a reasonable technique and that could 

meet much of the criteria set out in Mack.
596

  

 

The pre operational threshold in Mack has been cited with approval in comparison with 

the European approach.
597

 However Omeroid suggests that the test of the hypothetical 

average person‘s seduction into the commission of a crime in that decision should be 

replaced with a focus on the activity of the agents balanced against the ―unexceptional 

ordinary participant in the criminal activity in question.‖ 
598

 Both provide objective tests 

on the actions of the agent. Both tests are useful in the determination as to whether an 

agent has acted as an agent provocateur.  
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It is submitted that the test applied by the courts in this regard should consist of three 

stages. The combination of the tests addresses the totality of the circumstances of the 

deployment and circumstances in respect of the agent who enters ‗into the field‘ to 

participate in criminal activity. 

 

4.9.3 A Three Stage Approach to Assess the Agent Provocateur  

Stage one should consider the pre operational threshold test and assesses whether or not 

there is reasonable suspicion to deploy. Prior to agent deployments 
599

 the target must be 

analysed in detail. Resources available to almost all law enforcement and security 

agencies involve analysts who will produce problem or target profiles, comprehensive 

documents which look at all information and intelligence available to the agency.  

Antecedents, criminal history, intelligence, past searches, past operations, sightings, 

associates, surveillance deployments, vulnerabilities, all investigative opportunities and 

current access assessments. Targets who are worthy of agent deployments to provide 

opportunities for the target to commit a criminal offence will be transparent. The profile 

can clearly state and show, from the intelligence and antecedents of the target, the extent 

and specificity of the criminal enterprise of the target. If there are gaps in the profiles and 

tactical assessments the ‗reasonable suspicion‘ threshold may not have been reached. 

Further work may need to be undertaken to meet the threshold. This stage must also set 
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out the strategy to be employed. This involves written instructions, parameters or 

limitations on the activities of agents and contracts with the agent which set out the 

objectives of the investigation with a plan of how those objectives will be met. The law 

enforcement analysis should clearly set out why the extent of the deployment was 

necessary, justified and proportionate to objectives of the operations. 

 

The police service is well aware of the danger of the agent provocateur and should 

instruct potential agent provocateurs accordingly. Manuals produced by Association of 

Chief Police Officers in the United Kingdom instructs that those involved as handlers or 

managers of sources are to advise the source that they must not encourage or instigate the 

commission of offences which would not otherwise have been committed.
600

  

 

Stage one sets the foundation of a reasonable suspicion that provides the justification for 

the operation and also the strategy and tactics to be employed. The threshold for 

―reasonable suspicion‖ is lower than belief based on reasonable and probable grounds. 
601

  

Whether the standard is reasonable suspicion or reasonable and probable grounds is 

debatable.  Daniel Squires in his examination of entrapment and covert activities of 

police explored a requirement of reasonable suspicion to exist before a covert operation 

could be authorised. He drew the conclusion that the police had to justify their activity on 
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reasonable suspicion where the techniques used by police were intrusive as in an arrest or 

search. He suggested that the provision of an opportunity to commit a crime was not 

intrusive and therefore reasonable suspicion was not required.
 602

  Reasonable suspicion is 

the standard used for the trigger of the defence of entrapment, when according to Lamer J 

the accused has the defence open to him when the police have acted without it.
603

 Section 

25 of the Criminal Code, which would be applicable for designated persons to authorise 

agents to commit offences, insist on the standard of reasonable grounds.
604

  The 

submission of reasonable suspicion as the appropriate standard necessary to justify the 

deployment of an agent in the field, is based on the fact that much of an agent‘s work will 

be to collect the information on the targets and, where appropriate, provide an 

opportunity for that person to commit a crime. The method is intrusive in the private life 

of the target in relation to the consequences for the target if he or she takes advantage of 

the opportunity. Brodeur describes the infiltration of organisations as the most intrusive 

of investigative techniques. 
605

  

 

It is submitted that neither Squires nor Brodeur has achieved the right balance. When 

compared with other investigation techniques such as the arrest or search or wire tap of 

the target, the deployment of the agent is not as intrusive. However there is a degree of 

intrusion which merits a threshold to be met before deployment can take place. 
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Reasonable suspicion is a sufficient standard to permit deployment of agents in the field 

against the target. 

 

Stage two examines the activities of the agent in the field in respect of the suspect 

concerned. The tactics used on the target are assessed to evaluate  

(a) whether the agent merely provided an opportunity (whether by active or 

passive means) for the suspect to break the law.  

(b) whether the suspect freely took advantage in the circumstances and  

(c) whether it appears that the accused would have behaved in the same way 

if the opportunity had been offered by some other person who was not an 

agent.
606

  

 

The propensity of the suspect to commit crime is a relevant factor which assists in the 

establishment of reasonable suspicion. Where the target is provided with an opportunity 

to commit a different type of crime from that which it can be shown he has a propensity 

for that may be relevant to a determination that the agent was an agent provocateur.
607

 

However the House of Lords has ruled that it may be often the case that ―a man of a 

demonstrated disposition to act in a criminal manner will freely accept the opportunity to 

act in another criminal manner. Each case will depend on the facts.‖[ ie, no clear test]
608
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The English decision is worthy of adoption in Canada, were the totality of the 

circumstances be take into account. 

 

Stage three is the application of the reasonable average person test. The court assesses 

whether the conduct of the police would have induced the average person in the position 

of the accused, i.e. a person with both strengths and weaknesses, into committing the 

crime.
609

  

 

There is some ambiguity in this third test. The Canadian courts have set down the test and 

yet it can be debated that the test refers to the average criminal as it uses the term ‗in the 

position of the accused.‘ This may return to the argument over predisposition of the 

accused which is not currently admissible to show that more than an opportunity had 

been provided. It has been stated that the average person will not find themselves in a 

position where they are offered an opportunity to supply drugs and that such a test must 

be a subjective one, ―inquiring whether the defendants themselves ordinarily confronted 

the kinds of temptation and opportunities the police put before them.‖
610

 In Mack the 

court has ignored this viewpoint. In my view  the three stage process provides sufficient 

safeguards built in to apply the test in the manner suggested by Squires. 
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Should the determination of the court be that the actions of the agent were that of 

provocateur, the disclosure of the identity of the informant is mandated.  The disclosure 

should not necessitate the application of the innocence at stake test in this instance. The 

disclosure is a result of the conclusion that the privilege does not apply in the first place.  

 

4.9.4 Agents who are not provocateurs  

It is accepted that there may be occasions where the line between the provision of an 

opportunity to commit a crime and actively causing the target to commit a crime may be 

blurred.
611

 Where there is a determination that an agent or informant is not a provocateur 

this still leaves the agent in the field without protection under the current law. 
612

  

 

It is submitted that this should not be so. Referring back to the categorisation of 

informants provided previously, the agent provocateur and those who remain in the field 

with tasks from the agencies will necessarily fall into categories III, IV and V.
 613

  The 

rationale in the lack of privilege afforded to those in the field emanates from the fact 

these categories are acting as agents of the state and therefore the accountability 

necessitated is much higher.  The policy decision behind the protection of informants 

both inside and outside of the court 
614

 is no less relevant for informants in the field who 
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may participate in authorised criminal activity. The English Court of Appeal in Turner 

considered the issue and stated  

 

Again, there will be cases where the informant is an informant and 

no more; other cases where he may have participated in the events 

constituting, surrounding, or following the crime. Even when the 

informant has participated, the judge will need to consider whether 

his role so impinges on an issue of interest to the defence, present 

or potential, as to make disclosure necessary.
615

 

 

 

This assertion does not affect the innocence at stake exception but rather attacks the 

principle that there is no privilege for agents (type III, IV. and V informants) who do not 

cross the boundaries of the agent provocateur.  

 

The courts have recognised what could be called ‗informant vacillation‘. An informant 

can move between the classifications of informant and protected by privilege, to agent 

with no protection and then back to informant again. An informant is permitted to be 

classified for each separate case he or she has provided information to law enforcement 

on.
616

 The common law is pragmatic in the sense that there can be other cases where the 

informant‘s provision of intelligence remains unknown to the community or previous 

suspects. By the disclosure of all activities when information had been provided to law 

enforcement, the informant would be placed at greater risk. However where the defendant 
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had operated as an agent provocateur on other occasions, then outright protection in this 

way could be counterproductive as the defendant may want to prove that the informant 

was predisposed to certain methodologies which are unacceptable to the courts.  

 

A balance has to be found in protecting the rights of the accused to be able to provide a 

full answer and defence juxtaposed the original policy objectives of informant privilege. 

Where an informant has operated in the field and yet not become a provocateur the full 

protection of the privilege should be available. However, where the court decides that the 

affect of such protection makes a full answer and defence impossible then the court 

should undertake a counterbalancing exercise.  

 

 

4.9.5 Counterbalancing the Rights of the Accused  

The European Court of Human rights found that:- 

The entitlement to disclosure of relevant evidence is not, however, 

an absolute right. In any criminal proceedings there may be 

competing interests, such as national security or the need to protect 

witnesses at risk of reprisals or keep secret police methods of 

investigation of crime, which must be weighed against the rights of 

the accused. ......... Nonetheless, only such measures restricting the 

rights of the defence which are strictly necessary are permissible 

under Article 6 § 1. Furthermore, in order to ensure that the accused 

receives a fair trial, any difficulties caused to the defence by a 
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limitation on its rights must be sufficiently counterbalanced by the 

procedures followed by the judicial authorities.
617

 

 

In Re Almrei
618

 the court referred to the European jurisprudence with the suggestion that 

the Supreme Court of Canada had adopted a similar attitude to counterbalance the 

disadvantage to the accused by the limitation of the disclosure.
619

 The counterbalance or 

substitute for full and frank disclosure has been the introduction of special counsel in 

relation to the Immigration and Refugee Protection Act (IRPA) 
620

 but not for criminal 

investigations.
621

 An attempt to introduce an amicus curiae in relation to an informant 

issue in an extradition process was criticised and although it was accepted by the 

Supreme Court that an appointment of an amicus curie could be justified on a rare 

occasion, the circumstances of the appointment and the role of the counsel would be 

limited and specific.
622

 It is submitted that the appointments of special counsel is 

appropriate for criminal prosecutions, especially those of high profile cases. The House 

of Lords in R v H & C confirms the use of special counsel in criminal proceedings for 

English cases.
623

 Various issues of special counsel are addressed in chapter 5. In this 

context it would be valuable to all sides to have counsel appointed in informant cases. 

The security cleared counsel can access the intelligence files, assist in ex parte hearings 
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and where justified, have the identity of the informant revealed to them. However the 

appointment of such counsel in the UK in criminal cases is not a right of the accused and 

can only be initiated in exceptional circumstances and when there is no other way to find 

a counterbalance to the disadvantaged accused.
624

 

 

With the restriction of the appointment of counsel in this way the available alternatives 

and other methods have to be considered.  

 

4.9.6 Access to Affiants and Sub-Affiants  

Where the credibility and reliability of the informant or agent is at stake in the criminal 

process, whether at trial or in motions to discredit the suggested authorisation process, the 

witness evidence of the affiant in respect of the information to obtain the authorisation or 

sub affiant may meet the needs of disclosure obligations without the production of the 

agent. The sub affiant is the ‗handler‘ of the agent i.e. the officer with responsibility for 

day to day operational management of the source. This would not be a popular choice for 

the officers concerned as they become exposed as operators in the field that can result in 

those particular individuals subject to subversive interest. The sub affiant in particular has 

first hand evidence of the activities of the source, the intelligence reports that were 

completed and the tasks that the agent was given and reported on. Access to affiants by 

the defence is not an unusual occurrence. In wire tap challenges on application by the 
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defence, leave for the defence to cross- examine the affiant is granted were found to be  

necessary for the accused to make full answer and defence. The defence need only show 

that there is a reasonable likelihood that cross- examination will elicit evidence tending to 

discredit one of the conditions precedents to the granting of an authorisation.
625

 As an 

alternative to the agents being summoned to give evidence, the affiant or sub affiant can 

give evidence either in challenge to the authorisation for a deployment into the field or 

where the courts in the midst of a determination as to whether the threshold of the 

innocence at stake has been crossed. It may also be possible for the sub affiant to give 

direct evidence on the deployment into the field of the agents in sufficient detail that the 

agent need not appear. 

4.9.7 Witness Anonymity  

If it is decided that an agent / informant is required to testify, anonymity is a 

consideration that should be available to the judge. An anonymity order would enable the 

witness to give evidence under a pseudo name, and out of sight of the either (a) the public 

and accused, (b) defence counsel and  (c)  the jury, if any. Any application to the court to 

grant an anonymity order would specify the extent of the order. It is axiomatic that the 

use of a screen or a room either outside of the court or by video link will be necessary 

and it may be necessary to use some sort of voice distortion to protect the agent or 

informant.  
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Under current Canadian law there is no such provision for the use of anonymity of 

witnesses.
626

 One possibility is that the courts may call on their inherent jurisdiction, to 

allow anonymity. In Haffner Reilly J stated that in rare cases the use of pseudonyms and 

the use of disguise was allowed and had purpose in the encouragement of offence 

reporting.
627

 Haffner did not allude to the authority that permits the court to allow 

anonymity, but the court in Letourneau clearly gave the inherent jurisdiction as a 

justification for permitting the use of screens and disguises in a contract murder case.
628

 

 

If an amendment was made to the current provisions of the Criminal Code at s486 to 

permit the court to exercise discretion; to ensure that the informant who was giving 

evidence was provided with as much protection as is reasonable in the circumstances; the 

administration of justice would be better served by a prosecution proceeding whereas 

otherwise it would be likely to be withdrawn by the prosecution. There is little doubt the 

constitutional validity of the amendment would be attacked. The Crown could invoke  the 

dicta of  La Forest who declared that s.7 of the Charter entitled the accused to a fair 

hearing but not to the most favourable procedures that could possibly be imagined.
629

 

Moreover, L'Heureux-Dube J. notes that whereas other jurisdictions guarantee an accused 

the right to confront the witnesses against him or her at trial, the Canadian Charter is 
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silent on this point.
630

 If the provision would be found to be a violation of section 7 and 

or 11(d) there is a strong argument that it could be justified under Oakes.
631

 

 

The United Kingdom in face of an adverse decision in Davis
632

 against the use of witness 

anonymity enacted emergency legislation which permitted the use of anonymity orders in 

2008.
633

 Various restrictions and conditions included in the legislation ensure that they 

are used only in the most suitable cases. Three essential conditions include:-  

Condition A …that the proposed order is 

necessary— 

(a) in order to protect the safety of the witness or 

another person or to prevent any serious damage to 

property, or 

(b) in order to prevent real harm to the public 

interest (whether affecting the carrying on of any 

activities in the public interest or the safety of a 

person involved in carrying on such activities, or 

otherwise). 

Condition B is that, having regard to all the 

circumstances, the effect of the proposed order 

would be consistent with the defendant receiving a 

fair trial. 

Condition C is that the importance of the witness‘s 

testimony is such that in the interests of justice the 

witness ought to testify and— 

(a) the witness would not testify if the proposed 

order were not made, or (b) there would be real 

harm to the public interest if the witness were to 

testify without the proposed order being made.
634
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There is also some support from the European Court of Human Rights to permit 

anonymity orders. In Van Mechelen the court recognised the need for an agent, who is 

deployed in undercover duties, to remain anonymous. Van Mechelen emphasised that the 

rights of the accused had to be respected and the procedure used only when strictly 

necessary.
635

 Other decisions of the European Court have found a violation of the right to 

a fair trial where the convictions were based decisively on anonymous witnesses.
636

 In 

Visser the same court has insisted that it is for the trial judge to carry out a extensive 

‗examination into the seriousness and well-foundedness‘ of any application by a witness 

to avail themselves of the cloak of anonymity.
637

   

 

The difference in the submission that anonymity should be available to agents in the field 

and the support from the cases mentioned above is that those seeking anonymity were 

witnesses for the prosecution. The rationale for the protection in this case arises from 

defence applications to access the identity or cross examine the agent. Therefore although 

the decisions of the Strasbourg Court demand measures which counterbalance the 

disadvantage to the accused when anonymity is granted based on the degree to which the 

evidence was decisive,
638

 a different test applies to the source in this case. Rather the 
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assertion that the critical factor was the degree to which the evidence was decisive in the 

accused‘s conviction, in this case the question should be how decisive to the accused in 

his defence is the actual identity of the agent when that agent has been made available for 

cross examination albeit not visible to the accused, the jury or his defence. 

4.9.8 Use of Screens  

Section 486 of the Criminal Code permits the use of screens and the presentation of a 

witness who is outside the courtroom or by video link in certain conditions.
639

 The 

importance of the use of the techniques in respect of agents in the field is screening the 

witness from the view of the accused and his counsel as well as the jury and the public. 

This would involve an extension and amendment to the current parameters of section 

486. Screening the agent from the public gallery still permits the jury, counsel for the 

defence, and in particular the accused, to view the agent. This would be 

counterproductive to rationale behind this submission. This provision would be a more 

minimal impairment of the defendants right to full answer and defence than that of 

anonymity. The use of screens would be part of anonymity applications, but if anonymity 

is not rendered suitable the use of screens in this way should be the next consideration of 

the courts. The use of anonymity and or screens does not prevent counsel from the cross 

examination of the witness. To grant anything less than the use of screens would not 

assist the provision of alternate and counterbalancing measures. The decision of the 

degree of protection given to the informant must be made by the consideration of the 
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totality of the circumstances of the case and therefore the discretion lies with the trial 

judge based on either applications from the defence or the prosecution or indeed upon 

application of the informant or agent themselves. Claims that national security matters 

demand greater deference to government claims, and therefore protection for agents and 

informers, can place pressure on the courts to comply.
640

 However it does not necessarily 

follow that a national security case is to be any more deserving of the protection than 

ordinary criminal cases. National security can feature as a critical factor in the assessment 

as to whether anonymity or screening should be employed. 

 

From a subjective perspective the fear felt by an agent maybe no less than someone 

involved in a national security investigation. The decision of a court must take the 

subjective view of an agent into an account. The determining test  must rely on a number 

of other factors, including 

(i) the seriousness of the offences before the court; 

(ii) whether there is a real and imminent prospect of danger to the safety of the 

person or his or her family as a result of giving evidence; 

(iii) the effect on the administration of justice, including ongoing operations of  

law enforcement or security agencies, should the identity become known. 

(iv) the impact on the national security of the country; 

(v) the impact on international relations; 
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(vi) the effect of the countermeasures on the accused‘s ability to make a full 

answer and defence to the allegations; and, or, 

(vii) the potential for  any lesser measures that could meet the needs of the various 

parties involved to an effective and efficient degree. 

Although the list is not exhaustive, it forms a critical basis for the deliberation of the 

judge in his or her determination of the issue.  

 

As asserted at the outset of this section, the accused has no single unitary right at 

Canadian law to confront the witness. Dennis asserts that the right of confrontation in the 

United Kingdom should be viewed more as a ‗bundle of rights‘, not just the right of the 

accused to ‗eyeball‘ the witness.
641

 These counterbalancing measures are not 

unconstitutional and serve as a means of providing the accused with a full answer and 

defence and also in the provision of a degree of privilege for the agent in the field 

whether for terrorist offences or serious crime. The conclusion of  L‘Heureux Dube J., in 

her comments on face-to- face confrontation, provides some support that these 

counterbalancing measures could be acceptable. She commented, in accepting the 

submission of Attorney General of Manitoba, that ―the importance of confrontation in 

truth seeking is a culturally biased vision of human characteristics and, as a result, should 

not be viewed as part of our fundamental principles of justice.‖
642
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VI 

 

4.10 Conclusions  

 It is clear from the cases such as Charkaoui 
643

 and Harkat  
644

 in the Federal Court and 

cases such as Galliant
645

 in the provincial courts that the judiciary needs to have 

confidence in the credibility and reliability of law enforcement and the security services 

in the administration of the intelligence community. These recent cases clearly 

demonstrate that the confidence is not there. My submissions and recommendations 

endeavour to put in place a more robust system which will provide protection for law 

enforcement and security agencies as well as checks and balances for the accused at the 

investigative stage and in the trial process itself. It is hoped that the initiation of this 

process brings a realistic approach to the use of informants with the acknowledgement 

that once agents go into the field their identity is still protected provided boundaries are 

respected and informants do not become an agent provocateur.  

 

It is a sine qua non that a proper defence requires a full and frank disclosure. However 

the modern organised criminal and the terrorist, who freely operates in countries and 

cities, necessitates a proactive strategy which includes the use of informants and agents. 

The initial rationale of the informant privilege was given as necessary to solve crimes and 
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apprehend criminals and, secondly, that the rule existed to encourage other citizens to 

come forward and provide information.
646

 

 

4.11 Recommendations:  

 Canadian courts should follow the jurisprudence of the European Court of Human Rights 

addresses positive obligations on the state in respect of the right to life, liberty and 

security of the person. 

 As a consequence of the recent Supreme Court of Canada‘s decision in Barros to the 

effect that the defence can make lawful investigations into the identity of the informant, 

further clarity is required as to what the defence can do with the information that 

identifies the informant. It is recommended that once the defence is in possession of the 

identity of the informant, they are bound ethically and in compliance with the law to 

seek direction of the court before taking any action that may reveal the identity of the 

informant to others outside of the circle of knowledge. 

 A two stage test be adopted by the judiciary for unilateral disclosure of the informant‘s 

status. 

 A three staged approach be employed by judiciary to establish whether an agent has 

acted as a provocateur. Where an informant is judged to have acted as an agent 

provocateur the innocence at stake exception does not apply. Innocence at stake does not 

need to be considered and disclosure must take place. 
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 The Criminal Code be amended to legislate for access to affiants / sub-affiants, 

anonymity and use of screens as potential alternatives to the production of informants to 

give evidence. 
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Chapter 5 

A Hierarchy of Counterbalancing Measures: Alternative Measures to 

Counterbalance the Need to Keep Secret with the Right to Know. 

5.1 Introduction. 

―Secrecy is something like a forbidden fruit. You can‘t have it, it‘s classified, that means 

you want it more.‖
647

 For lawyers who represent defendants or interested parties whose 

life, liberty or security is at stake, the forbidden fruit harvested in the course of 

investigations and inquiries by law enforcement and government agencies may hold the 

key to a successful defence at trial. Procedures that interfere with a person‘s right to 

know the information, in the context of a judicial process, that affects the rights 

guaranteed by section 7 of the Charter, are inherently unfair and inconsistent with the 

principles of fundamental justice. 
648

  

 

Despite this assertion, the courts have consistently recognised the existence of privilege 

under common law 
649

 and developed procedures to consider applications for non 

disclosure orders. Moreover Parliament has legislated to introduce statutory privilege 
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mechanisms.
650

 These procedures frequently result in in camera and ex parte procedures 

from which the defendant and his or her counsel is excluded. The contradiction between 

the principle and the practice is the reality. In the words of Stan Cohen ‗paradoxically, 

openness and secrecy are both necessary in order to sustain democracy.‘
651

 

 

This chapter will examine methods that can be utilitised to limit or counterbalance the 

unfair nature of the procedures employed in the determination of in camera and ex parte 

hearings. Most of the discourse in this particular area is written with respect to 

applications for privilege in the context of national security investigations and security 

certificates. Although national security is the subject of a separate chapter in this thesis, 

there is a clear argument for the employment of the methodologies in the legal 

environment that concerns ―ordinary crime‖ investigations, and in particular organized 

crime where the issues are often the same.  

 

This assertion will likely meet resistance. The genuine concern that ‗mission creep‘ 

would result in the acceptance of secret evidence by courts, a deeper inequality of arms 

and further miscarriages of justice cannot be ignored.
652

 The spectre of mission creep has 

already been  realised in United Kingdom.  There have been twenty-one different types of 
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cases that considered secret evidence and used special advocates.
653

 With the application 

of secret evidence, a core principle highlighted by the Supreme Court of Canada in L.L.A 

v. A.B.
654

, “ audi alteram partem,” is breached on a frequent basis. This core principle of 

the right to be heard does not simply involve the right of the accused to know the case 

against him, or her, and to make submissions before the court, but also involves the right 

of the accused to correct or contradict those statements that have been made against 

them.
655

  

 

It is against this background, juxtaposed against the fact of in camera and ex parte 

procedures, that this chapter considers methods that have been suggested to increase 

fairness.  The methods are considered as being equally applicable in both the national 

security context and the ‗ordinary‘ criminal processes. 

 

5.2 A Hierarchy of Counterbalancing Measures. 

Academics and practitioners, at various times, have suggested different models in an 

attempt to counterbalance the unfairness caused in secret hearings where the accused or 

named person has been excluded along with his counsel. In an examination of the various 

options it is evident that a hierarchy of counterbalance measures exists. Figure two shows 
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the relationship between the potential options with respect to secrecy, the impact on a full 

answer and defence and procedural fairness.  
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Figure 2 
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             II  

5.3 Access to Material by Defence Counsel  

5.3.1 The Duty of Defence Counsel  

The duty of the defence lawyer is fundamentally grounded in the relationship between 

him or herself and the client. Lord Brougham in his representation of Queen Caroline, 

when she was charged with treason, stated ―an advocate, by the sacred duty which he 

owes his client, knows in the discharge of that office but one person in the world, that 

client and none other.‖
656

   

 

It is axiomatic that a lawyer is required to act as a zealous partisan on behalf of the client. 

657
 Nevertheless, as officers of the court, there are clear duties owed by lawyers to the 

public interest in the administration of justice.
658

 Therefore, it can be difficult at times for 

the lawyer to navigate between obligations that he or she can be subject to in a particular 

case. Yet the Supreme Court of Canada has underscored the importance of partisan 

advocacy on both sides of the adversarial process. The effective assistance rendered by 

the lawyer, to the client in the process, is essential to maintain fairness.
659

 Whilst it may 
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be difficult for the advocate to navigate between the different duties or obligations  the 

lawyer faces, even more tribulation lies in the processes employed by the courts in the 

determination of whether or not secret information should be disclosed to the defendant 

or the affected person. When the lawyer is excluded from those determinative processes, 

it is impossible for the lawyer to exercise his or her skills and provide effective assistance 

to the client. When other measures are employed to attempt to counterbalance the adverse 

impact on the client, the measure used to redress the imbalance can still result in a 

dilemma for the advocate. 

5.3.2 Undertakings  

In the hierarchy of counterbalancing measures, the undertaking provides the most 

beneficial model as far as the affected person is concerned. The material  prohibited from 

disclosure is accessible by defence counsel on the basis that the material viewed will not 

be divulged to the defendant or the named person who is the subject of the process. If the 

lawyer is not to divulge the material to the client the only choice that lawyer has is to give 

the undertaking without notification to the client, or, alternatively agree to give the 

undertaking only with the consent of the client. If the client fails to consent to the 

undertaking, the information cannot be accessed by the lawyer, and an alternative process 

will have to be found. 

 

The process is not new to Canada. R. v. Fisk saw the defendant tried for first degree 

murder. In the course of the trial the defence noticed that there were two pages removed 
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from police officers notes. The pages contained information in respect of an informant 

not used in the trial and disregarded by investigators. The pages were revealed to the 

defence counsel once they had given an undertaking that they it would not reveal them to 

any other person which included the defendant. The judge subsequently made a non 

disclosure order. The Court of Appeal noted that the appellant continued to be ignorant of 

the procedure. McEachern C.J.B.C. stated that it may have been unwise for defence 

counsel to accept the Crown disclosure in confidence as such could risk the confidence 

shared between counsel and accused persons.
660

 

 

In R. v. Guess the accused had been a juror on a homicide trial when she entered into an 

intimate relationship with one of the accused. She was subsequently charged with 

attempting to obstruct, pervert or defeat the course of justice. When the defence sought 

access to private intercepted communications, the judge ordered that the material would 

be accessed by the defence team but prohibited the defence from the disclosure of the 

existence of the material or any aspect of the contents without consent of the Crown or 

the Court.
661

 Although this was a court order as opposed to an undertaking from the 

defence, the court saw merit in the intervener‘s submission that there should be no 

undertaking given by the defence in these circumstances without the consent of the 

defendant. This submission acknowledges that the defendant may not want his or her 

counsel to access information that cannot be shared. To do otherwise would undermine 
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the relationship between client and lawyer. If the defendant does not give the consent 

then no disclosure can be made. 
662

 The judge in the case was of the view that there may 

be circumstances when an undertaking may not be sufficient to protect the material and 

the court has a power to make an order.  

 

A court was faced with similar circumstances during an English interlocutory appeal. The 

case concerned an inadvertent disclosure of material to the counsel for one of several 

defendants. The material had been subject of a PII application and was prohibited from 

disclosure. The trial judge made an order that prohibited the counsel who received the 

inadvertent disclosure from disseminating the material to the defendant or anyone else. In 

its deliberations the appeal court took the view that there was no difference in the 

consequences for the relationship between lawyer and client if the court ordered the non 

disclosure of the material, or if counsel for the defendant was to give an undertaking. 

Either process had an adverse impact of the relationship.
663

 

 

Bennet J. in Basi,
664

 found support, in both Fisk and Guess, to permit defence counsel, 

with the consent of the defendants, to enter into undertakings that permitted them to 

attend in camera hearings. The judge reinforced the undertakings with a court order and 

thus created a combination of both Fisk and Guess. When the case reached the Supreme 
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Court of Canada the court affirmed that defence were outside the ―circle of privilege‖ that 

permitted access to the information.
665

 The decision focused on the undertaking in the 

context of informer privilege. Notwithstanding the context, Fish J. had some comments 

that apply to any situation where defence counsel is tempted to access material in return 

for an undertaking to keep the knowledge confidential. To permit the defence into the in 

camera hearing was to  

 

.....place defence counsel in an awkward and professionally 

undesirable position. The concern is not that defence counsel would 

intentionally violate their undertakings or the court order; rather, it 

is that respecting the undertakings and court order would, at best, 

strain the necessary relationship between defence counsel and their 

accused clients. 

Defence counsel would have to remain constantly on guard never to 

say or do anything, even inadvertently, that might tend to reveal the 

informant's identity. This exceedingly onerous constraint would by 

its very nature "prevent frankness and fetter the free flow of 

information between lawyer and client", and otherwise impair the 

solicitor-client relationship.
666

 

 

 

Similar issues were raised in a case of a renowned journalist murdered by an organised 

crime gang in the Republic of Ireland. The defendants sought access to statements, before 

the Special Criminal Court, that were likely to reveal the identity of an informant 

amongst other material. The prosecution stated that it would withdraw from the case 

rather than reveal the requested material. The court sought undertakings from the defence 
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counsel. Access to material would be granted if the lawyer provided an undertaking that 

the information would not be divulged to any other person, and the accused was prepared 

to waive his right to personal inspection, and knowledge, of the information in the 

documents. In an interlocutory appeal, the High Court ruled against the undertaking 

unless, after inspection, the court was of the view that in any particular case the statement 

would be of assistance to the defence.
667

  

 

The Irish court did not detail the negative impact of the undertaking on the relationship as 

found in the other cases. Instead it focused on the protection to be afforded to material 

that may reveal an informant. The common denominator in Fisk, Basi and the Irish case 

outlined above is the presence of an informant somewhere in the case file. This privilege, 

as discussed in Chaper 4 of this thesis, is subject to almost absolute privilege and 

therefore it could be argued that the restrictions on undertakings should be much less in 

procedures subject to a balancing exercise.  

 

Michael Code, a staunch proponent of the undertaking process, would likely disagree 

with  any such restriction. His experience in the trials associated with the bomb explosion 

at Narita Airport, Japan and on Air India flight 182 off the West coast of Ireland has 

fashioned his preference for this process. As a result of the investigations that followed 

both catastrophic events both CSIS and the RCMP had amassed vast amounts of 
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information. CSIS had gathered a variety of intelligence information prior to the terrorist 

attacks. The defence requested a range of relevant materials from CSIS that was going to 

take considerable time for argument  before the trial judge.
668

 Despite claims by the 

prosecution that CSIS was a third party in the investigation and subject to O’Connor 

procedures, the judge ruled against the prosecution. The court found that due to the fact 

―that the R.C.M.P. (and thus the Crown) has had unfettered access to all relevant 

information in the files of C.S.I.S...... the Stinchcombe standard of disclosure applies.‖
669

 

 

In order to avoid the protracted hearings, on section 38 Canada Evidence Act 

applications
670

, the prosecution and the defence agreed a process which involved 

undertakings by the defence and a five step process  

1. Defence counsel would obtain consents from their clients 

permitting counsel to conduct a preliminary review of the withheld 

material, without further disclosure of the material to anyone, 

including the client. 

2. Once consent was obtained from the client, defence counsel 

would provide the Crown with a written undertaking not to disclose 

this material to anyone, including the client. 

3. After defence counsel's initial review, the materials that were 

clearly irrelevant, or that were of such marginal utility that they 

could not overcome a competing interest in confidentiality or 

privilege, would be returned to the Crown. 

4. Those materials that defence counsel believed should be 

disclosed would be submitted for reconsideration, by the Crown, of 

its initial decision not to disclose. 

5. Finally, any materials that remained in dispute would be 

submitted to the court for decision, in the traditional manner.
671
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There appeared to be three separate undertakings. In addition to the five-step process, 

each with its own process.  

(1) Material was physically handed over to the defence for their examination at their own 

offices. This material was considered irrelevant by the prosecution and voluminous. The 

undertaking required the defence to return the material to the Crown. Non disclosure to 

the accused or anyone else was a sine qua non.  

(2) A smaller amount of secret material remained in the possession of the Crown and 

could be inspected by the defence counsel.  

(3) The defence was permitted to visit the offices of the Crown or CSIS to examine 

material which they either had received in redacted form or that had not been disclosed. 

Much of this information was regarded as clearly irrelevant by the Crown. The defence 

accessed the material in its un-redacted form electronically. A list could be made of 

material which the defence considered to be relevant and they might wish to access. As in 

the other categories the defence was prohibited from further disclosure as part of the 

undertaking. Under this process the defence and prosecution were able to find solutions 

to disputed material without recourse to the court under section 38 of the Canada 

Evidence Act.
672

  

 

                                                                                                                                                              

671
 Michael Code, ―Problems of Process in Litigating Privilege Claims Under the Flexible Wigmore 

Model” in Alan W. Bryant et al., Law Society of Upper Canada Special Lectures 2003, The Law of 

Evidence ( Toronto: Irwin Law, 2003) at 272. 

672
 See Supra n 3 at  272-3. 



 

265 

 

This procedure operated over two and a half years with great success. Code underscores 

the benefit of the paradigm to both parties, with the emphasis that, in the absence of 

defence-involvement, the Crown does not know the basis of the defence strategy. 

Therefore, there is the potential that material will be wrongly designated as clearly 

irrelevant ,and a failure to disclose material that may assist the defence will ensue. 

Although the procedure worked in this case over such a long period it is possible that the 

agreement between the parties worked due to the personalities, and the relationship that 

developed between counsel on both sides. The results may have been different if more 

aggressive counsel were present on either or both sides. Alternatively it could be argued 

that defence counsel placed the relationship between himself and his client at risk.  

 

A well-renowned barrister in England, Michael Mansfield, was asked to enter into a 

similar undertaking in Botmeh, in order to access the confidential information subject of a 

successful PII hearing. He took time from the appeal to consider the request, and 

consulted with his professional body and his clients. He subsequently declined to enter 

into the undertaking and provided six reasons. 

(1) There was a substantial risk of undermining public 

confidence and the clients‘ confidence in the profession. 

 

(2) Counsel may be unable to perform his duty to advise his 

clients as to their best interests.   

 

(3) Defence counsel would not be able to obtain proper 

instructions from a client who is not in a position to 

appreciate the significance of the material. 
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(4) Counsel might receive material adverse to his clients about 

which he could not obtain proper instructions.  

 

(5) Counsel would have serious practical difficulties in 

conducting the case without accidentally disclosing 

confidential material. 

 

  

(6) If the material could not be disclosed to the counsel‘s  

instructing solicitors, the matter could be compounded 

because of the solicitor‘s unrivalled knowledge of the case 

and professional duty of disclosure to the lay clients.
673

   

 

Whilst the last point may be peculiar to the British system, a system that differentiates 

between solicitors and barristers, Mansfield‘s first five points are relevant and cogent. In 

addition, the defendant may provide initial consent to be excluded from possession or 

knowledge of the material, but the potential for problems in the relationship is very real. 

The accused could change their minds and confront counsel who will then be bound by 

the undertakings given. Any breach of an undertaking could find the counsel in contempt 

of court as well as subject to disciplinary action.  

 

The arguments have not completely dissuaded practitioners and judges from using the 

paradigm. Michael Code was retained by counsel in the case of R .v. Stucky as an 

independent barrister. The accused was charged with offences under the Competition Act 

pertaining to false or misleading advertising. The dispute arose over a claim of public 
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interest privilege between defence counsel and the Crown. Michael Code reported to the 

judge that there could be no class claim in respect of the material and each document 

would have to be viewed on a case- by- case basis. Following Code‘s recommendation 

the judge was able to convince the prosecution to permit the defence to review the 

designated material on the provision of an undertaking not to disclose the material to 

anyone else. As a result only one document was the object of an application by the 

defence. There was no discussion or consideration in the trial report of any of the 

potentially negative effects of the process.
674

 

 

Finally Goodis v. Ontario (Ministry of Correctional Services) is worthy of note. It was 

not a criminal case but a review of the decision of Ontario Information and Privacy 

Commissioner. Nonetheless it was a decision of the Supreme Court of Canada and 

specifically addressed an undertaking required by the Ontario Divisional Court of the 

plaintiff‘s counsel. On counsel‘s undertaking the Divisional Court permitted the counsel 

to access material which was subject to a claim of solicitor client privilege so that counsel 

was enabled to make an informed argument before the court.
675

 Of interest is the 

comment of Judge Blair who made the order. He stated that one of the relevant factors 

taken into consideration was the fact that there was no attack on the integrity of counsel 

who was to give the undertaking.
676

  This would suggest that a court may require the 

                                                      

674
 [2005] O.J. No. 5120 (Super. Ct.) at paras. 17-20. 

675
 [2006] S.C.J. No. 31. 

676
 Ibid. at para. 33. 



 

268 

 

party who makes a claim of privilege to make a submission that counsel who is prepared 

to enter into an undertaking is of such a character or has behaved in such a manner in the 

past as to make him or her an unfit person to access the material. If this is the case it may 

have to be considered whether such a motion would be acceptable on an ex parte basis as 

the information to support a motion of unfitness may be the result of confidential 

information in itself.  

 

It is submitted that this requirement and comment by Judge Blair is unhelpful. Should the 

provision of an undertaking be an acceptable paradigm then the presumption has to be 

that there is no integrity issue and requires no comment from anyone in the judicial 

process. Should an issue arise then it has to be anticipated that the objection may be 

required to be made in camera and ex parte, a position that may not be well received by 

the judge. 

 

The view of the Supreme Court in respect of the undertaking provided support that 

undertakings may be an acceptable procedure. In the specific instance of Goodis 

Rothstein J. delivered the judgement of a unanimous court. The Divisional Court should 

not have permitted the requesters counsel to access the material subject to solicitor client 

privilege. On a more general note the Supreme Court appeared to recognise a discretion 

open to the judge to seek an undertaking and access records of a confidential nature. 
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However there is a tone of caution in the words of the judgment. Consideration has to be 

given as to the appropriateness of an undertaking.
677

  

 

There are both advantages and disadvantages to undertakings. The distinct advantage is 

the time saved in the avoidance of lengthy and protracted judicial intervention. The 

disadvantages are based on the adverse consequences in the relationship between counsel 

and client. In Stucky the court managed to secure the cooperation of the prosecution by 

some ‗modest arm twisting.‘
678

 In Guess
679

 and Goodis
680

   undertakings were required by 

way of court order. Basi 
681

supported a defence request with a court order albeit the 

Supreme Court found the decision of the trial court to be in error. The fundamental 

question that arises, from the Canadian and English cases outlined, is whether the 

undertaking is the most appropriate method of disclosure of secret, and confidential, 

material as a predatory method in the segregation of wheat and chaff from the defence 

perspective? Moreover should the court be in a position to require the defence to enter 

into an undertaking of confidentiality and require the prosecution to accept an 

undertaking from the defence?  

 

It is submitted that undertakings are a useful legal tool best used when agreement can be 

reached between opposing counsel. Unfortunately this may mean that any agreement 
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between counsel may be personality driven. Other factors will also be in play. These 

factors include the attitude of the agency in possession of the material, the amount of 

material and the extent of the harm that could result from the exposure of the material 

outside  the circle of the ‗need to know.‘  

 

The idea that the court may require defence counsel to enter into an undertaking can 

never actually work. The English Appeal case of Botmeh serves as a sterling example of 

the consequences of a requirement placed on the defence by the court.
682

  The court may 

merely seek to know if defence counsel would be prepared to enter into an agreement. It 

is submitted that counsel should not be permitted to enter into the agreement outside of 

the knowledge of the client. To do so creates a barrier between the client and counsel that 

completely undermines the relationship. Should the client discover that counsel has 

withheld the fact of the undertaking and the associated activities, it could lead to a 

complete breakdown in the relationship and force the withdrawal of counsel from the 

trial.  

 

Accountability is necessary where this process is employed. Lawyers are subject to their 

governing bodies and liable to disciplinary procedures should they breach their legal 

obligations. A failure to honour the undertaking could result in a disciplinary procedure. 
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It is submitted that the procedure in Basi
683

 should be followed to enhance the 

accountability mechanism. An agreement between the parties should be subject of a court 

order and supported with the written consent of the client. This has the benefit of a court 

overview of any agreement. It will provide certainty and clarity to all the participants 

subject to the agreement and the court. If necessary the agreements can be enforced and 

breaches remedied. This is not a huge or unreasonable step. It does not prevent the 

prosecution sharing material with the defence in the absence of any agreement. In Air 

India the prosecution insisted on written undertakings.
684

 In essence, it is a voluntary 

agreement to enter into a process whereby confidential material will be inspected by 

defence counsel only. The inspection will be subject to the condition or conditions 

specified in the agreement. The contents or information derived from the inspection 

cannot be disclosed or discussed with anyone, including the accused, without the consent 

of the Crown or on the authority of the court. Any security requirements or a requirement 

to return material to the Crown on termination of the trial can be specified in the 

agreement as part of the undertaking. Under these conditions, the employment of an 

undertaking is useful, practical and effective. 

 

5.3.3 Secret Evidence Open to Lawyer on Condition of Undertakings and Abjurement   
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Posner and Vermeule have noted that government may have concerns that lawyers could 

have an association or membership with extremist groups. This would obviously impact 

on the lawyers‘ ability to access relevant information and material.
685

 The assertion is not 

one that sits easily in the legal fraternity. The independence of the bar is paramount in 

Canada. Outside scrutiny is generally unwelcome and there is a strong preference for 

self- regulation.
686

 Nonetheless there is some merit in the concern raised by Posner and 

Vermeule. Dershowitz also notes government concerns that lawyers may be used as a 

conduit for the conveyance of messages from their incarcerated terrorist clients to those 

on the outside.  

 

At the extremity of the concerns is the potential that the lawyers themselves are ―dupes or 

co-conspirators.‖
687

 Although the author acknowledges government concerns and 

criticises the United States response which was to monitor some conversations between 

the lawyer and the terrorist he offered no opinion on whether a concern was legitimate 

and did not suggest solutions. 
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There have been few incidents where lawyers have been proven to be members of the 

organisations involved in either organised crime or terrorism. There have been some 

instances that may provide some support for governmental concerns.
688

 In the 1990‘s the 

USA prosecuted a number of attorneys as a part of the war on drugs. The lawyers were 

convicted of money laundering and racketeering on behalf of a Columbian Cali drug 

cartel.
689

 In Canada lawyer Louis Pasquin was convicted in March 2009 of drug trafficking, 

possession, conspiracy and gangsterism. He was sentenced to four and a half years and 

released on bail pending an appeal.
690

 The Quebec advocate had defended a number of 

unpopular accused including Hells Angels and members of the Montreal Mafia‘s 

notorious Cotroni clan.
691

  In Northern Ireland lawyers Patrick Finucane
692

 and Rosemary 

Nelson
693

 were murdered by loyalist terrorists.  The terrorist organisations responsible 

would justify the murders on the basis that they represented republican terrorists and 

would claim that they were either members of terrorist organisations or so closely 

associated with them that their lack of membership was irrelevant. Some six years after 

the murder of Rosemary Nelson a public inquiry into allegations of state collusion in the 

murder of the civil liberties lawyer commenced. During the process the inquiry 
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considered allegations that the lawyer was having an extra-marital affair with a renowned 

republican terrorist.
694

 

 

Monmohan ―Johnny‖ Sandu was a Northern Ireland solicitor who was convicted of 

attempting to pervert the course of justice and incitement to murder. In addition to the 

provision of legal advice to loyalist clients, he endeavoured to coach the client in how to 

answer questions and passed communications between members of the organisation. 
695

 

 

Another interesting case study is that of the United States lawyer, Lynne Stewart, who 

represented Sheikh Abdel Rahman (the Blind Cleric). She was subsequently charged with 

providing material support, to Gama‘a al-Islamiyya by acting as a liaison between the 

client and the terrorist organisation.
696

 The evidence that resulted in her conviction 

largely emanated from the lawyer‘s conversation between her client and herself recorded 

by the government. The fact that the government would record otherwise privileged 

conversations raises concerns over breaches of solicitor-client privilege.  
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During Rahman‘s trial for the 1993 bombing of the World Trade Center she had made 

public statements to the press on her politics which included an endorsement on directed 

violence. The statements rebounded on her in her own trial.
697

 In a letter to the judge 

prior to sentence the lawyer wrote: 

My only motive was to serve my client as his lawyer. What might 

have been legitimately tolerated in 2000-2001, was after 9/11, 

interpreted differently and considered criminal. At the time I didn‘t 

see this. I see and understand this now. 

 

Many, who have written to you on my behalf, have characterised 

my actions as mistakes or lapses of judgment. I would add that I 

was also naive in the sense that I was over optimistic about what I 

could have and should accomplish as the Sheikh‘s lawyer, and I 

was careless. I did not appreciate that representing this convicted 

terrorist was still unchartered territory in the years 1997-2001. A 

lawyer might need to tread lightly on this ground. I was busy and 

absorbed in my practice. I failed to appreciate that in seeking to 

represent the Sheik, as I understood I ought, my actions could be 

misinterpreted.
698

 

 

 

Stewart was initially sentenced to twenty eight months in 2006. Her sentence increased to 

ten years when the Court of Appeal ordered Judge Koeltl to reconsider the low sentence 

and to consider the fact that she had committed perjury during her trial.
699

 The conviction 

of the lawyer has raised concerns of a ‗chill factor‘ affect that may cause otherwise 

zealous lawyers to put distance between themselves and their clients or worse lawyers 
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may be reluctant to take on certain clients.
700

 Any detrimental effect on the willingness of 

a lawyer to agree to represent an accused would be an unjustified throw back to the 

McCarthyite witch hunts of the 1950‘s where lawyers were afraid to represent anyone 

who was even accused of being a communist.
701

 

 

Margulies presents an interesting perspective on the relationship between the client and 

the lawyer. He suggests three positions of solidarity may be assumed. Affective solidarity 

involves an attempt to create an emotional connection which is non-judgmental, 

sympathetic and empathetic. It seems that the stance is one to maximise a bond and 

cement a good rapport between the parties to ensure a free flow of information.
702

 This 

would seem to represent the normal relationship. Positional solidarity is a posture taken 

by the lawyer that concurs with views and values of the client. This perspective may be 

attractive and valuable to potential clients. It can also be strategic in its attempts to 

change the political or social environment.  On the negative side it could have an adverse 

affect on the interests of the client the lawyer represents. Furthermore, where the client is 

involved in subversive or criminal activities, as with Sheikh Rahman, there is a risk that 

the lawyer will cross the line from what is permissible to what is not permissible.
703
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Lastly, operational solidarity occurs when the lawyer becomes actively involved in the 

business of the client. Organised criminals can use lawyers as couriers of messages or 

other material, for money laundering or to frustrate investigations and the administration 

of justice.
704

 Examples given above include Lous Pasquin in Quebec and Johnny Sandhu 

in Northern Ireland. Where operational solidarity occurs or is suspected, the lawyer will 

become the target of law enforcement attention and investigation just as much as the 

lawyer‘s client.  

 

The divisions of solidarity provide a useful categorisation which can cover most if not all 

of the relationships between lawyer and client. I suggest that affect solidarity would 

represent the normal type of relationship, but that positional solidarity does not 

automatically result in some illegal activity. This category would also apply to those 

lawyers who aim to bring about a change in society whether that be protecting civil 

liberties and human rights, an end to the death penalty or a change in regime via proper 

political channels. There are many who would argue that murdered solicitors Patrick 

Finucane and Rosemary Nelson fell into this category.  

 

Nonetheless, Posner and Vermeules requirement of abjurement is relative to these 

arguments. To abjure is ―to renounce or to swear perpetual absence from.‖
705

 The authors 
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consider abjurement to be the weakest of restrictions possible.
706

 They do not expand as 

to how the requirement would be operationalised.  A possibility would be that the 

requirement is part of any admission to the bar enforced by way of oath, certification and 

a prerequisite at the admission stage. This approach is extremely weak. It is unlikely to 

satisfy any concerns of the agencies involved.   

 

In the context of the Canadian Charter of Rights and Freedoms
707

 any legislation or 

regulation to bring this about would undoubtedly be challenged under section 2 which 

states that, 

 

 ―Everyone has the following fundamental freedoms: 

(a) freedom of conscience and religion; 

(b) freedom of thought, belief, opinion and expression, including 

freedom  of the press and other media of communication; 

(c) freedom of peaceful assembly; and 

(d) freedom of association. 

 

To abjure before the trial of a terrorist group or even an organised criminal gang would 

carry no weight in any attempt to get access to secret information that the prosecution 

seeks to withhold. Coupled together in the text of an undertaking as set out above would 

bring some meaning to the declaration with the ability of the court to sanction any breach 

of the undertaking or false declaration by the lawyer. However, it is submitted that even 
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this is unnecessary. The suggestion of abjurement by itself has no use. It fails to bring any 

confidence to the prosecution or the judge before whom the case is to be heard. 

Abjurement has its place, but more so in the context of a security clearance sought by a 

lawyer who is to represent an accused and needs to access information rather than a 

declaration at any stage in a lawyers career or prior to a trial. 

 

5.3.4 Secret Evidence Open to the Defence Lawyer on Condition of a Security 

Clearance  

Kent Roach has noted that a security clearance is sometimes given to defence lawyers in 

the United States and suggests, in the context of security certificate case, this could be 

employed given the length of some of the cases.
708

 Advantages of this system are exactly 

the same as those in which defence lawyers are permitted to give an undertaking. The 

difference between the two counterbalancing methods is the great invasion and intrusion 

into the individual lawyer‘s role and obligations in a process designed to ensure that he or 

she is no threat to national security and is trustworthy.  It also places a question mark 

over the ability of the accused to be represented by a lawyer of his own choice.   

 

Section 10(b) of the Canadian Charter
709

 states that, ―Everyone has the right on arrest or 

detention.... to retain and instruct counsel without delay and to be informed of that right.‖ 
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There is nothing expressed in the section to require that the instructed counsel will be of 

the person‘s own choice. However, the Supreme Court of Canada in a number of recent 

decisions underscored the fact that ―counsel of choice‖ is one facet of 10(b).
710

  

 

The Supreme Court, in Willier
711

, had to decide whether or not the defendants s10(b) 

right had been breached after he could not make contact with his counsel of choice and 

had two brief conversations with a legal aid lawyer over the telephone. Thereafter, he 

made statements to police interviewers. 

 

In R. v. McCallen
712

 the trial judge in pre-trial hearings had set dates for the trial when he 

knew the accused‘s counsel of choice was unavailable. He maintained a threat of a 

finding of contempt of court in respect of the accused‘s counsel of choice until after the 

accused was convicted. As a result he did not permit that counsel to represent the 

defendant at the trial. The Court of Appeal was of the view that ―the right to choose one's 

own counsel enhances the objective perception of fairness because it avoids the spectre of 

state or court interference in a decision that quite properly should be the personal decision 

of the individual whose interests are at stake and whose interests the counsel will 

represent.‖ 
713
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The rationale, expressed by the Ontario Court of Appeal, does not sit well with the 

requirement that an accused person retain a security-cleared lawyer in the event that his 

own choice declines to undergo the vetting process necessary to access secret material. 

Nonetheless, both the Court of Appeal‘s reasons and those of the Supreme Court in the 

more recent decisions stipulated that the right to choose counsel was not an absolute one. 

In McCallen O‘Connor J.A. stated  

Nevertheless, the right to retain counsel of choice is not an absolute 

right; it is obviously limited to that counsel who are competent to 

undertake the retainer and are willing to act. There are two further 

limitations on the right that are in issue on this appeal: the first is 

the requirement that counsel be available to represent the client 

within a reasonable period of time and the second is the 

requirement that counsel be free of any disqualifying conflict of 

interest.
714

 

 

On the basis of this statement, it could be argued that where a security-clearance is 

required, the counsel of choice is neither competent, nor willing, to act, since they have 

refused to undergo vetting. In Willier the court concurred with the rationale in Smith.
715

 

―The rights set out in the Charter, and in particular the right to retain and instruct 

counsel, are not absolute and unlimited rights. They must be exercised in a way that is 

reconcilable with the needs of society.‖
716

  Although there is a difference in the contexts 

of the issue under investigation, and the particulars in Willier, the door has been left open 

for the state to argue that ―the needs of society‖ can only be meet by the requirement that 

the lawyer of choice obtains a security clearance, or, the defendant should select a 
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defence lawyer who is security-cleared. If neither option is selected, then access to the 

classified or material would be denied.  

 

In Ribic, the court seemed to accept that security clearing defence lawyers in terrorist 

trials was a possibility. The defendant, a Canadian citizen, was charged with the offences 

of forcible confinement, and death threats in Bosnia, whilst he was a member of the 

Serbian forces. The defence objected to the prohibition on a disclosure order, before the 

Federal Court of Appeal, that prevented two witnesses of testifying at the criminal trial. 

Instead, counsel for the Attorney-General was appointed to act on behalf of the appellant. 

The judgment, given by Letourneau J.A., appeared to lament the fact that it was not 

possible within the time frame of the trial for security clearance to be obtained by defence 

counsel. He emphasised that the process takes considerable time and that there was no 

guarantee that the clearance awarded would entitle the lawyer to access material at the 

highest level.
717

 The United States v. Abu Ali provides an example of a defence lawyer 

who applied for the security clearance which was processed and denied. The accused‘s 

other attorney refused to apply for a clearance. The Court then appointed an attorney with 

a security clearance already in place.
718
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In Canada there does not appear to be a lot of support for security cleared lawyers. This is 

somewhat surprising when considered juxtaposed the various calls from academics and 

legal protagonists that sounded for the introduction of special advocates. The United 

States have taken a completely different attitude. The requirement of security cleared 

lawyers is justified in the U.S. under the Classified Information Procedures Act 

(CIPA)
719

.  The Act was introduced in order to: 

―provide a discrete and orderly framework for determining at an 

early stage whether a ―disclose or dismiss‖ dilemma exists in a 

potential prosecution or whether a prosecution may proceed that 

both protects information the Executive regard as sensitive to 

security and assures the defendant a fair trial consistent with the 

mandates of the Constitution.‖
720

 

 

 

Section 3 of the Act provides for a protection order that prohibits the disclosure of 

classified information in the case. There is no express or implied provision in the 

legislation that demands the security clearance of lawyers who represent the accused. 

Tamanaha notes that the requirement that appears in protection orders, for the defence 

team to undergo an intensive security clearance was, controversial and without 

substantive authority.
721

 Although he may be correct in his assertion the CIPA at section 

9 required the Chief Justice, in consultation with the Attorney-General, and various 

government stakeholders, to develop rules for procedures that would ensure the safeguard 
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of the classified information. The procedures developed included provisions that effected 

the defendant‘s legal representation: 

 

[The]government may obtain information by any lawful means 

concerning the trustworthiness of persons associated with the 

defense and may bring such information to the attention of the court 

for the court's consideration in framing an appropriate protective 

order pursuant to Section 3 of the Act.
722

 

 

 

 

The rule forms the basis for the insistence by the prosecution or the court that defence 

counsel will be required to obtain a government security clearance. The process used is 

extremely intrusive and takes a considerable amount of time. Bumgardener highlights the 

extent of the process that probes for information beyond basic home addresses and details 

of employment history. Personal questions probe the use of drugs or the use of alcohol, 

even if it resulted in treatment or counseling. Financial examinations that include the 

inspection of bank records, details on repossessions, liens and bankruptcy notes, are all 

under the microscope.  Disclosure of foreign countries visited, and foreign activities, are 

deemed relevant as well as consultations with mental health professionals, the existence 

of police records, arrests, charges, and convictions. The information to be researched and 

disclosed covers a period of over ten years.
723
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In United States v. Joliff 
724

 the defence objected to the requirement to undergo the 

security clearance and therefore the government did not have to grant a security-clearance 

to counsel of choice or reveal to him the classified information.
725

  The more concerning 

aspect of this assumption is that the government essentially has a veto over who the 

defendant can use as a lawyer, and what classified information that lawyer may access. In 

the United States v. Bin Laden, the defence strongly criticised the fact that the 

Department of Justice managed the process of the security clearance and highlighted the 

concern that it gave the government too much power over the choice of defence counsel. 

They asserted that the process should be managed by a body other than that 

department
726

.  

 

Those who initiate, and manage, the process of the security-clearance, claim to be 

independent of the Department of Justice, although they are employed directly by that 

department. They claim that as they are independent of the Department of Justice, they 

are appointed to the court to assist the judge in all matters that relate to the classified 

information. In addition they also provide considerable assistance to the defence who 

may never have had the experience of dealing with classified information before.
 727
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Although their assistance to all the participants may be crucial in the successful 

progression of the case, the connection to the Department of Justice does little to inspire 

the confidence of those who see the entire process as controlled by the Department and 

who consider the requirement of the security-clearance as flawed.  The scheme suffers 

from other limitations. Even with the government security-clearance, they may not be 

permitted to access all the classified material. There also remains a restriction on the 

lawyer not to discuss the classified information with the defendant. 

 

For a defendant‘s lawyer to receive security clearance, and access the sensitive material, 

seems, on its face, to be a logical way to progress this difficult area. The defence lawyer 

should be able to anticipate the existence of material that will be subject to immunity 

claims. He should be able to apply for the government clearance in plenty of time for the 

trial and to access the material pre-trial. Alternatively, the prosecution should be able to 

put the defence on notice at the earliest opportunity, that public interest immunity, or 

other claims of privilege will most likely be made. This should trigger a defence lawyer 

to commence an application for the clearance or alternatively advise their client that it 

was not their intention to seek a clearance. The trial judge too would have a duty either at 

pre-trial motions or pre-trial hearings to inquire whether or not there will be applications 

for PII such as required in Ontario‘s Form 17. 
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From the Government‘s perspective the application and issue of a security clearance will 

produce its own problems. First is the construction and maintenance of an infrastructure 

that is developed to manage the clearance process. The United States has a considerable 

infrastructure which does not only deal with the clearance of lawyers, but also with the 

use of classified information in the legal process as a whole. This includes the safety of 

the information whilst in the court. Any infrastructure would have to be appropriately 

staffed, with access to other enforcement agencies and intelligence agencies across 

Canada, and be able to complete the clearance within reasonable time frames, so the 

accused is not adversely affected by any delay. In turn this would involve considerable 

cost.  

 

Moreover, some consideration has to be given to situation where a security-clearance is 

denied. This should include consideration as to whether an appeal is permitted from a 

security-clearance and, if so, where the appeal should be heard. One obvious answer may 

be the Security Intelligence Review Committee (SIRC) who has responsibility for 

hearings where government staff have had their security-clearance denied. Another 

would be to establish a ―security vetting appeals panel‖ (SVAP) similar to that of the 

British system. This panel is an independent administrative body that hears an appeal 

from those individuals or organisations refused a security-clearance. Once an appellant, 
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individuals employed by the government, armed forces, contractors or other 

organisations, have exhausted all other avenues, they may access the SVAP.
728

 

 

On a more fundamental level there is the risk of harm created by the fact that the 

information sought to be withheld from the public, and the accused, has been released to 

those outside of the intelligence community, and the circle of privilege.  Despite a 

security clearance, the ensuing risk to the public interest would have to be assessed. 

Potentially all lawyers could apply for security-clearance and the vast majority of them 

would succeed. In the national security field and the organised crime field this could 

make them vulnerable to terrorists and criminals who may attempt to access the 

information via the lawyer.  

 

The negatives for the defence lawyer‘s perspective have been already outlined. The 

problems that can result in the relationship between client and counsel as a result of not 

being able to communicate the secret material, the intrusive nature of the security 

clearance and the fact that there may not be access to all the information dilutes the 

benefits of security- cleared defence counsel. However it is difficult to categorically rule 

this option out all together.  
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III 

 

5.4 The Special Advocate  

5.4.1 The Appointment of the Special Advocate  

An alternative to the lawyer who represents an accused, or affected person, accessing the 

secret or confidential material is the appointment of a special advocate.  John Ip presents 

a useful working definition. The Special Advocate is ―a lawyer who, unlike the affected 

person and his or her legal representative, is given access to all of the evidence, and is 

given the task of challenging the state‘s arguments and evidence on behalf of the person 

concerned during the closed adversarial hearing.‖ 
729

 It may be useful to alter this 

definition. Instead of merely focusing on the term ―evidence‖ it would be more 

appropriate to include ―evidence or other material that maybe subject of a dispute or legal 

challenge.‖  

 

This approach enables a Chinese wall to be erected between the defence and the secret 

information. Notwithstanding the wall the special advocate ensures that the interests of 

the defence are still represented in any in camera and ex parte procedure.
730

  The 

advocates are lawyers in private practices who have applied to be listed by the 

government as a special advocate, and who have undergone a rigorous security clearance 
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procedure, similar to that in the United States outlined above.
731

 It is submitted that in the 

hierarchy of counter-balancing measures, the scheme provides less procedural fairness, 

increases the adverse impact on the accused‘s ability to make a full answer and defence 

and increases the government‘s ability to keep secret potentially relevant material from 

the accused than the other methods already discussed. Lawyers employed in this way 

―occupy an interstitial space somewhere between an amicus curiae and an ordinary legal 

representative.‖
732

 

 

Canada has implemented the special advocate model, but has restricted it to security 

certificate hearings under the Immigration and Refugee Protection Act.
733

 The 

government declined to follow the advice of other committees, including both 

parliamentary committees‘ three year review of anti-terrorism legislation that 

recommended the scheme should be expanded into other areas such as the Canada 

Evidence Act, the listing of terrorist groups and the de-registration of charities.
734

 The 

Federation of Law Societies of Canada has called for the mandatory appointment of 

special advocates in applications made pursuant to section 38 of the Canada Evidence 

Act .
735
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The United Kingdom has had 21 types of cases in which special advocates have been 

employed.
736

  The Open Manual, published by the Treasury Board of the UK, states that 

in addition to the immigration matters, there are nine other recognised statutory and non-

statutory tribunals that utilize the model of independent lawyers.
737

 In the United 

Kingdom‘s review of the Criminal Justice System, Lord Auld saw the model as able to 

provide four important services in the representation of an accused at the first instance or 

on appeal. 

 

(1) In public interest immunity claims, the appointed counsel 

can assess the relevance of the material to the accused and 

recommend its disclosure to the accused where 

appropriate.  

 

(2) He or she could assess the strength of any PII claim. 

 

(3) The special advocate can consider how helpful the 

material is to the defence, and,  

(4) The special can safeguard against the risk of judicial error  

      or bias.
738

  

 

 In practical terms, counsel can take the various information that he or she has accessed 

and, through adversarial hearing, and, challenge the case of the government, through oral 

and written submissions.
739

 A key aspect of the model is the fact that the special advocate 

                                                      

736
 Oral Evidence taken before the Joint Committee on Human Rights on Wednesday 3

rd
 February 2010, 

Control Orders: Special Advocates‘ Evidence, Q68 by the Chair Mr Andrew Dismore.  
737

 Supra n 728 at 17- 20. 
738

 Supra n 62. 
739

 David Dunbar and Scott Nesbitt, ―Parliament‘s Response to Charkaoui: Bill C-3 and the Special 

Advocate Regime under IRPA‖(2008) 42 S.C.L.R. (2d) 415 at 428. 



 

292 

 

is ‗representative but not responsible‘ to the defendant.
740

 This one principle leads the 

way into various criticisms of the model. 

 

5.4.2 . Criticisms of the Special Advocate Model  

Since the special advocate has been appointed and is not responsible to the defendant, the 

obvious conclusion of the appointment is that it interferes with the right to counsel of 

choice. 
741

 This issue was discussed under the security cleared lawyer section. 
742

 The 

most common and sustained complaint about this system is that the special advocate is 

prohibited from consulting the defendant, or his defence counsel, once the appointed 

advocated has accessed the secret or closed material.
743

 Before the advocate has accessed 

the closed information he is able to consult with the accused and obtain details of any 

defence or available explanations that the accused may wish to present on any disclosure 

that may have been given.  

 

Those supporting the status quo in the special advocate regime highlight that there is no 

bar to further communication after access to confidential information as the judge can 

authorise the communication. The criticism of the judge-based approval is that the special 
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advocate will have to provide notice of the intention to speak to the person concerned and 

show justification to access the person. 

 

Dunbar and Nesbitt have suggested that it is for the judge to balance the benefits of the 

communication between the advocate and the person concerned as against the possible 

risks of inadvertent disclosure of the confidential information.
744

  The authors complain 

that critics of this aspect fail to give due weight to the legitimate state interest in 

preventing inadvertent disclosure of confidential information.
745

 On the other hand one 

special advocate described himself as a ‗fig leaf‘ because he could not communicate with 

the person after he accessed the closed material. The inability to communicate ignores the 

potential for evidence to be adduced from that person that could rebut or provide an 

effective challenge to the confidential information being used by the government.
746

 

Roach stresses that the restrictions have made it arduous for special advocates to provide 

effective adversarial challenge in the hearings against the Minister‘s allegations.
747

   

 

Nicholas Blake, a respected UK special advocate, summarises the nub of the problem. 

The preclusion of communication frequently limits the essence of the 

function, because you have no idea what the real case is until you have 

gone closed, and therefore there has been nothing provided to you by 

way of either prior statement, or prior meeting or conference with the 

person concerned and it is only after you have gone closed that you 
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want to talk about say country A in 2003 or what a person was doing in 

city B or something of that sort, which may at least be directing the 

mind to the kind of relevant material that you might need.
748

 
 

 

There is a very obvious need to find some method to facilitate communication between 

the person concerned and the special advocate.  Although the UK and Canadian approach 

can facilitate communication post-closed material, an application must be made to the 

judge, and authorisation gained beforehand. It is likely that an application will require 

notice to the government. It may then involve an adversarial hearing before the judge 

where the reasons why the contact is necessary will be presented. Conditions maybe set 

as to how the communication will take place. The inevitable result is an exposure of any 

potential challenge to the government case and a severe disadvantage to the person 

concerned with a reduced chance of success.
749

  

 

One possible solution has been suggested. The special advocate should be able to make 

an ex parte application for access to the defendant.
750

 The suggestion required the ex 

parte hearing to be without notice to the minister concerned. The rationale behind the 

solution is to allow the judge rule on the merits of an authorization, to consult the 

affected person, after the closed material has been viewed, without any disclosure to the 
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government. Thus the government would have no opportunity to shore up any weakness 

in their case from knowledge gained from the notice of the defence application. It is not 

unreasonable for an application in these circumstances to be made ex parte and have the 

judge rule on the merits of the special advocate‘s application.  

 

Provision is made under the Canada Evidence Act to permit the judge to grant an ex parte 

hearing to persons other than the Crown.
751

 However the fact that the suggestions seeks 

to allow an ex parte application to be made without notice can raise some concerns. The 

Crown should be on notice that an application will be made, although, at the first stage 

they do not need to be notified of the precise nature of what the special advocate seeks to 

explore with the person he or she represents. Thereafter, the judge would have to consider 

whether an inter partes hearing was required. It is likely where national security matters 

are at stake that a judge will err on the side of caution and seek input from the 

government side.  However there may be instances when agreed questions could be 

formulated between the advocate and the judge that can be asked of the person 

represented by the special advocate. This is a facility that should be open to the defence if 

it is clear to the judge that the national security interests will not be harmed by the 

authorisation. 
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This restriction of the prohibition on the communication between the special advocate 

and the person whose interest he represents was the subject of a constitutional challenge 

in proceedings under the Canadian Immigration and Refugee Protection Act.
752

 The 

challenge was heard at the Federal Court in the case of Hassan Almrei and three 

interveners, Mohamed Zaki Majoub, Mahamoub Jaballah and Mohamed Harkat.
753

 The 

motion by Almrei focused on s 7 of the Charter and the right to know the case against 

him. He argued that the person should be given the necessary information to know the 

case against them, or to have a substantial substitute in its place. In response to the 

challenge, government counsel submitted that the statutory provision provides the person 

subject of the security certificate with the ability to have any and all necessary 

communication, under judicial supervision, and also the ability to exercise any other 

powers that are necessary to protect the interests of the named persons.
754

 The court 

found that there was insufficient evidence in this particular instance to determine 

‗definitively‘ if the provision constituted a ‗sufficient substitute.‘
755

 Effectively, it has left 

the issue open for future challenges on this point. Presumably the courts will take a 

contextual approach, and will consider the sufficiency of disclosure in the summaries or 

redactions provided. Where they decide that there has been adequate disclosure to enable 

the person concerned to mount a challenge to the government case it is unlikely that they 

will find the process unconstitutional.  
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The rule exists to avert inadvertent disclosure. A strong concern is that lawyers would say 

something to the defendant based on what they had read, which would alert the defendant 

to information in the possession of government or identify the source of information.
756

  

It is also possible that what is said by the advocate may educate the person concerned that 

particular channels of information or operations have not been infiltrated by the 

intelligence community or law enforcement.
757

 There is also a genuine concern that an 

overzealous advocate may try and entice the defendant to bring about a rational 

explanation for material that the advocate has observed. Forcese and Waldron have noted 

that that there is no similar restriction placed on government counsel or the security 

services that have had access to the closed material.
758

 They believe the imbalance is 

unwarranted. To a certain extent they have a point, although, in one sense as the 

government lawyers or agencies they own the information and are free to do what they 

will to further their organisational objectives. On the other hand, should they choose to 

meet with the defendant or affected person either within or without of the context of the 

proceedings, they are in exactly the same position as the defence.  

 

The author of this thesis has worked with investigators and intelligence personnel over a 

number of years. He has frequently witnessed the intelligence material exposed, when it 

appeared to those involved in the interaction, that there was a good chance the suspect 
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may ‗open up‘ if confronted with  secret material. When a person is in possession of 

secret information there is always a temptation to reveal at least some of the information 

if it seems that an objective may be achieved as a result of the revelation. 

 

Various inquiries and committees have called for the restriction on special advocates to 

be changed. The Special Senate Committee stated that the government should be able to 

come up with a procedure that permits both the integrity in the secrecy of the information 

to be maintained and permit the advocate to communicate with the person concerned. 

They suggest guidelines should be developed. The committee‘s only suggestion as to 

how both the government and the defendant‘s objectives can be met is through the 

involvement of a third party. The third party would be present at the consultation between 

the special advocate and defendant. The person would be sworn to secrecy and be present 

to ensure that no inadvertent disclosure or breach takes place.
759

 This suggestion is 

slightly naive. The presence of the third person, at best, could only result in a report of 

the inadvertent disclosure once it has taken place. In 2005, the House of Commons 

Constitutional Affairs Committee reached similar conclusions to those of the Senate 

Committee.  They also failed to suggest any guidelines that would be of benefit.
760
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Another complaint about the model arises from the concerns about the special advocate‘s 

inadequate access to resources. This does not just apply to administrative support but to 

the availability and accessibility of expert evidence or other information to the special 

advocate.
761

 The government has available to it the full complement of intelligence 

experts and protagonists in the field. On the other side of the fence, the special advocate 

has no such access to expertise and is unlikely to have any in-depth knowledge in this 

area. In particular they will have deficient knowledge in the operations of CSIS.
762

 This 

places the special advocate and the affected person at a distinct disadvantage. It is 

unlikely that any assistance can be found within current staff on the government side who 

will not wish to undermine their own case. Should the special advocate be permitted to 

seek expert assistance, a database could be developed for the use of a special advocate 

which would contain details of academics in the field and retired or ex practitioners who 

worked in this particular area. These experts could then advise the special advocate on 

intelligence methodology, collation techniques and analytical techniques. Experts on the 

various political environments and terrorism, such as those who assisted in the Air India 

Inquiry, could also be available to advise and testify if required. As it currently stands in 

Canada and the United Kingdom the special advocate has no express power to call 

witnesses in this way. 
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It could also be argued that the gap between the state and the affected person has been 

counterbalanced. To date only senior, reputable and experienced counsel, drawn from the 

criminal and immigration bar, have been employed as special advocates in Canada.
763

  

Nonetheless more can be undertaken to improve the situation. In recognition of the gap, 

any lacunae in the knowledge and expertise of counsel should be clearly identified, and, a 

suitable education program established to fill the gap. Training should address the 

handling of intelligence, the grading of intelligence, the sources of intelligence and the 

use of a matrix in proceedings as an aide to assess reliability of intelligence product.
764

 

The education should also take into consideration the process by which intelligence is 

analysed, how intelligence caveats are applied, and, the decision-making process around 

its use or non-use.  

 

Of particular interest is the suggestion made by the Human Rights Joint Committee in the 

United Kingdom in 2010. The Committee asked special advocates, during an oral 

session, if there was opportunity for them to meet with the intelligence services outside of 

the adversarial hearing. The Committee saw considerable value in the ability for both 

sides to be able to discuss how the conflicting demands of public safety and fair trial can 

be reconciled.
765

 Special advocates seem to be able to access only the opposing counsel. 
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The suggestion of the Committee has considerable merit. The fact that the appointed 

counsel is security cleared should satisfy the protectionists that there is no legal or 

security obstacles in the constitution of a forum of this nature. The scheme should be 

encouraged by the judiciary who may take the view that pre trial meetings between 

special advocates and the actual custodians of the intelligence and information 

accompanied by the legal representatives may be beneficial. 

 

5.4.3 An Uncooperative Appellant 

A question that has arisen in the United Kingdom that does not appear to have arisen in 

Canada is what to do when the defendant or person subject of the hearing declines to 

participate in any form. In an appeal before the Special Appeals Immigration 

Commission (SAIC),  Abu Qatada refused to attend the appeal, or participate in the 

appeal based on his stated belief that the decision had already be made. He professed to 

have no confidence in the system or in the special advocates. At the same time the appeal 

was not withdrawn.  Two of the special advocates, who were appointed to represent the 

appellant, decided to withdraw their services in the best interests of the appellant. The 

Commission challenged the advocates as to how their decision was in the best interests of 

the person concerned, given that the result would inevitably lead to an examination of the 

closed material, without adversarial challenge as to its reliability and value. The 

Commission was of the view that the special advocates were wrong in their decision. 

They could see no good reason for their action. The counsel withdrew from the case. The 

Commission came to a determination on the closed material through consideration of 



 

302 

 

issues raised from their own examinations and challenging the Government to bring 

forward any material that was exculpatory.
766

 

 

In B. v. Secretary of the Home Department, a case that faced similar issues, the special 

advocates declined to cross-examine national security witnesses or make substantive 

submissions, as they felt it was not in the best interests of the appellant. It was a decision 

that SIAC, on this occasion, found entirely appropriate.
767

 

 

The dilemma of the special advocate is understandable. Since the special advocate is 

representative of, and not responsible to, the affected person, and, the commission or 

court has no alternative but to continue the hearing before it comes to a determination, the 

view of SIAC in Abu Qatada has considerable force. Those who remain uncooperative 

still advance their cases through the various appeals. It seems that it is more beneficial for 

the special advocates to challenge the case of the government. Much of the investigation, 

assessment and arguments made by the special advocates are outside of the participation 

and knowledge of those subject to the proceedings. Therefore, for the most part, there is a 

minimal impact on the work of the advocate. Special advocate Martin Chamberlain from 

the UK has stated openly that even without instruction or assistance from the affected 
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person the special advocate can perform a useful function. 
768

  Lord Carlisle 

recommended, in the review the UK‘s terrorism provisions that the special advocate 

should continue to operate despite the withdrawal of the affected persons legal 

representatives.
769

  

 

In Northern Ireland terrorist trials it was not uncommon for the defendants charged with 

terrorist offences to fail to recognise the court. However their trial continued and their 

counsel participated. Metcalf asserts that any attempt to compel the participation of the 

advocate in the hearing would undermine the autonomy of the individual who is assumed 

to know best how he should be represented. Compelling participation of the lawyer 

undermines that part of their role that involves an assessment of how the affected person 

would want to be represented. 
770

 

 

It is somewhat ironic that the model of the special advocate had its birth in the European 

Court of Human Rights as a result of that courts perception of Canadian practice.
771

 The 

Court in Europe was under the mistaken impression that special advocates were used in 

immigration cases before a Federal Judge in Canada.
772

 At that particular time, the 
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Security Intelligence Review Committee heard cases that involved intelligence and 

excluded the immigrant from the hearing. At this point, the person‘s interests were 

represented by a security-cleared counsel as opposed to their own counsel of choice. The 

system still has it followers and is offered as a preferred model to the special advocate. 

 

 

5.4.4 The Legend of SIRC   

The SIRC model has been acclaimed as a preferred model largely because of the apparent 

free communication between SIRC counsel and the person concerned.
773

 Moreover the 

SIRC counsel is able to liaise with the affected person‘s own counsel. Questions that the 

ordinary defence counsel would like put in the closed session can be discussed with SIRC 

counsel and asked in the closed session.  

 

Despite this facility, even the practitioners question its usefulness. 
774

 Academics and 

practitioners called for a ‗jettison‘ of the Act to introduce special advocates into the 

Immigration and Refugee Protection Act. They saw the effort as a minimalist approach 

and favoured the more robust SIRC system.
775

  In the constitutional challenge to the 

special advocate scheme in Federal Court, the judge seemed to underscore the 
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appropriateness of the special advocate scheme by dispelling some myths concerning the 

role of SIRC counsel.
776

 Lutfy CJ considered the assertion of SIRC‘s pre-eminence and 

explained that communications between SIRC counsel and the complainant are under the 

explicit or implicit authority of the review committee member. The Chief Justice 

explained that the role of the SIRC member was analogous to the judge of the Federal 

Court as a filter or the one who would authorise the communications.
777

 He considered 

that the special advocate was actually more independent than the SIRC counsel, with 

fewer constraints than the latter, and that the latter had a more subservient relationship 

with the Review Committee.  

 

Forcese and Waldron provide some support for this view in their analysis. They note a 

further issue in SIRC counsel‘s responsibility to the committee. A problem arises where 

the counsel receives information from the person concerned that counsel believes needs 

be disclosed to the committee. Where they come to such a conclusion counsel will 

disclose it to the committee.
778

  Where the same circumstance occurs between the special 

advocate and the person subject of the Canadian security certificate, the advocate is 

covered by a rule equivalent to solicitor-client privilege and cannot disclose any such 

communication between them.
779

 If the special advocate scheme in Canada is extended 

into other areas of law, as in the United Kingdom, this provision is essential to the 
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success of the scheme. There is considerable worth in the expansion of this model in a 

more formal manner and in a way that would address the criticisms. This could be 

achieved by the introduction in Canada of an ―Office of Public Interest Advocacy.‖ 

 

 

5.5 An Office of Public Interest Advocacy  

The introduction of ‗an office of public interest advocacy‘ would enhance the protection 

afforded to affected persons, when he or she is faced with confidential material, and, 

closed proceedings. This is not to duplicate the UK system of the Special Advocate 

Support Office (SASO) that does what the title suggests; it provides support to the 

lawyers.
780

 The proposal calls for a core number of permanently appointed lawyers as 

public interest advocates on a full time basis as opposed the appointment of lawyers from 

private practice.  The word ‗core‘ is used as some assessment would be required as to the 

number of lawyers that would be necessary to ensure that the system actually works and 

could meet the needs demanded of the office. Lessons could still be learned from the 

SIRC process that used both inside counsel and outside counsel. The outside counsel was 

brought in as and when required from the private sector.
781

 The office would require 

adequate administrative support and access to other resources. The advantages of 
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establishing this system, financed by government, but operating outside of government, 

are substantial. 

 

5.5.1 Professionalism and Expertise  

Recruitment of experienced lawyers with an appropriate background in law would form 

the basis of the office. By consistently working in this particular area the lawyers and 

support staff, all of whom should have the highest security clearance, would develop a 

knowledge base and expertise in this particular area. As a foundation, the government 

should ensure that proper training and education is given in the area of intelligence to an 

extent that has already been outlined above.
782

 In addition, this office should develop 

relationships and memorandums of understanding with the various agencies it would 

come into contact with. The time taken to achieve this objective should help to establish 

protocols of how information would be accessed, how the information would be securely 

retained and arrangements for the return of information on the termination of 

proceedings. The establishment of informal and formal forums between the office and the 

agencies outside of the court hearings should assist in the resolution of issues before the 

advocates progress into the actual hearing.
783

 Because of the security clearance and the 

fact that there is little opportunity for the advocates to privately represent the affected 

person or associated clients in the near or foreseeable future, the agencies fears of the 

exposure of the intelligence should be greatly reduced. With the education, closer 
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cooperation and familiarity in the intelligence community, the professionalism and the 

expertise would ensure that the affected person is appropriately represented. 

 

 

5.5.2 Communication with the Affected Person or Defendant and Tainting  

 

With the permanence and professionalism of the special advocate, there is much less 

likelihood of inadvertent or intentional disclosures between appointed public advocate 

and the affected person. Therefore there should not be the restriction that currently exists 

on communication between the parties. Once the special advocate has accessed the closed 

material, he or she is said to be ‗tainted.‘  The client is also tainted in other ways. Should 

the same person require the services of the advocate again, the lawyer who was initially 

appointed and accessed the closed material cannot represent the affected person. 

Furthermore, if the facts of that case apply in some way to a similar case, the advocate 

cannot be appointed to that case. 
784

 It is not completely clear how far this principle 

extends. The research to date seems to indicate that it applies to cases originating in the 

same countries,
785

 although one may assume that if intelligence crosses international 

boundaries the principle of tainting will extend beyond the parameters of a common 

country. With the creation of this office, highly skilled, professional advocates, trained to 
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operate in this field and with the highest security clearance would not be constrained 

because of tainting. 

 

5.5.3 The Support Mechanism and Expert Evidence  

In addition to the administrative support to the advocates, the office would be able to 

build a data base of the cases that have already been heard and how the issues that arose 

were resolved. This database would need to be secured, since it would have details of the 

closed hearings that are likely to include the detail on material discussed and the 

arguments that were made. Although it is not anticipated that the office would hold the 

actual secret information once proceedings had been concluded, the extent of any 

research that the advocates carried out into the material may be relevant to future cases. 

Since the information would be stored in one place with a security certificate that satisfies 

the various agencies involved there may be less reluctance to permit access to the 

material. An effective and efficient secure I.T. system could easily be constructed 

whereby advocates could access sensitive material from government agencies without 

leaving their offices and only to the extent that the agency has released that material to 

them.  

 

A further advantage under this heading is a development of a database of experts in the 

various fields the advocates find themselves involved in. These experts could be available 
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to be consulted with, or asked to provide testimony to the courts on behalf of, the affected 

person if required and with permission of the court.  

 

5.5.4 Scope and Accountability  

The establishment of an office would most likely see an increased use of special 

advocates and their expansion into other areas of the law. It is submitted that this would 

be a positive development. There have been many instances where cases have had to 

have been withdrawn because of intelligence issues , or have been settled by way of 

financial agreements, rather than reveal secret material.
786

 Such a result will not always 

be in the public interest. Nonetheless, it would not be envisaged that any use of secret 

evidence, or confidential material, would result in the appointment of a public interest 

advocate.  

 

The House of Lords, in R v H and C, had to address the issue in the context of criminal 

proceedings.  Whilst it acknowledge the role that could be played in different types of 

courts and tribunals the Lords stated that, 

―.. the need must be shown. Such an appointment will always be 

exceptional, never automatic; a course of last and never first resort. 

It should not be ordered unless and until the trial judge is satisfied 

that no other course will adequately meet the overriding 

requirement of fairness to the defendant.‖
787
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In submitting that this scheme can expand into the criminal context, it is recommended in 

the context of disclosure issues, and not as a means to introduce evidence into criminal 

trials that the defendant would never see. Likewise, the facility of the office of the public 

advocate would also be available in the civil and administrative law, under the caveat set 

out in R v H and C. 

 

 A current example where this may be applicable is in the pending cases of civil action 

arising out of the Air India trials. In this instance a considerable amount of intelligence 

material will be sought in discovery motions from the plaintiff. The question that will be 

debated is whether the facility should only be available in national security claims such as 

those governed under section 38 of the Canada Evidence Act, or, also be available to be 

utilised in processes that emanate from ‗ordinary crime investigations.‘ 

 

Ordinary crime investigations can now be as sophisticated as terrorist crime. It is likely 

that the situations that necessitate a public interest advocate would only arise in the most 

serious of crime, and organised and terrorist crime investigations.. In these types of 

investigations, issues around drugs intelligence or biker gangs could attract an 

appointment of a public interest advocate as a last resort to resolve intelligence issues. 
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Accountability of the special advocates is an issue that has not been widely discussed.  

The nature of the performance of the special advocate is hidden from the affected person 

who is unlikely to see counsel after closed material has been accessed. The judge is the 

only accountability mechanism available. It is evident that there is an accountability gap. 

Whilst codes of practice may regulate and develop standards for the practice of the 

special advocate they would do little to add anything to existing professional standards 

imposed by law societies. The Law Society of England and Wales has voiced this 

concern. Their recommendation is that a security-cleared solicitor should accompany a 

special advocate. The solicitor‘s presence would then provide the necessary mechanism 

and fill the accountability gap. In addition they state that legislation that regulates the use 

of special advocates should replace the common law.
788

 The Law Society also supports 

the creation of an office of the special advocate, although the Society offers no 

explanation of what an office would consist of or how it would operate. If the advocates 

were part of an independent office with proper structures and management, accountability 

would be part of the office of the public interest advocate. A lawyer‘s cases and practice 

would be subject of review and appraisal. 
789

 

5.5.5 Disadvantages  

It may be difficult to attract the right lawyers to the role from private practice. Some early 

assessment would be necessary to establish how many lawyers and support staff would 
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be required to meet expanding needs for public interest advocates. Given the sheer size of 

Canada decisions have to be taken on whether to establish regional offices, or employ 

outside agents from time to time. Outside agents may be considered as a retrograde step 

in the overall objective of the establishment of the ‗office.‘ If their employment is 

anticipated, numbers would have to be extremely limited, case selection for their 

deployment carefully made and some support and supervision from the office 

forthcoming.  

 

Finance is always an issue in the establishment and maintenance of new projects. There 

will be considerable cost as a result of setting the office up. There may also be reluctance 

from the security agencies to participate if they perceive that the advocates will either 

have, or press for, more access to individuals and intelligence. Unless the ‗office‘ is 

independent from government it will have no credibility with defence lawyers and more 

importantly those persons whose interest the office is to represent. On balance the 

positives outweigh the negatives and there appears to be a strong case for the 

establishment of such an Office. 
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IV 

5.6 The Amicus Curiae 

5.6.1 A Friend of the Court? 

Amicus curiae means ‗a friend of the court.‘
790

 In the hierarchy of counter-balancing 

methods it is considered as less beneficial to the affected person and more favourable to 

the protection of the material than the special advocate. The rationale behind this 

assertion is that the amicus curiae does not represent the interests of the person but, as the 

term suggests, is appointed to assist the court in reaching a determination of a difficult 

issue.  The Supreme Court of Canada in Charkaoui highlighted the use of amicus curiae 

in the Arar Inquiry
791

 as one of the means to ensure that only proper claims to national 

security confidentiality were withheld from the public.
792

 The appointee for the inquiry,  

Ron Atkey  had an extensive background in national security as he had been the chair of 

the Security Intelligence Committee (SIRC) for five years. There was a secondary amicus 

curiae appointed to assist. Both the lawyers had access to all the material received by the 

commission in addition to all the transcripts recorded during the in camera proceedings. 

The amici made submissions on the substance of the government‘s national security 

claims and contributed to the process for the reception of evidence subject to the national 
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security claim.
793

 However counsel who served the commission had a much more 

expansive role than the amicus curiae. The amicus curiae had no contact with counsel for 

Mr. Arar or carried out any cross examinations of government officials. Therefore the 

role was limited, which is something that Roach emphasizes. He hints that the failure to 

differentiate between the two roles in the Arar Inquiry may have led to an anemic 

response from the Supreme Court in Charkaoui and the subsequent government response 

that resulted from that decision.
794

 I do not  agree. There is nothing to suggest the 

Supreme Court was mistaken or in error. They merely omitted the role of the counsel to 

the inquiry and focused on an appointment of a security cleared lawyer to represent the 

interests of the commission outside of commission counsel. Whilst commission counsel 

in a public inquiry is part of the commission infrastructure, they can still fall into the 

category of bias toward an anticipated goal. The amicus on the other hand was more than 

likely introduced to the system to perform a different role. They ensured that there was 

some objectivity brought to the Inquiry. 

 

Setting aside a public inquiry, there have been mixed approaches in other settings such as 

extradition hearings, administrative hearings and terrorist trials. In Re Application to 

Proceed In Camera, the Supreme Court of Canada was critical of the extradition judge in 

the appointment and terms of reference given to an amicus curiae. The case involved a 

confidential informant who had revealed himself to the court but did not want his status 
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publicised in the media or exposed to the public. The court acknowledged that in 

informer cases there may be occasions when an amicus could assist in the determination 

of whether evidence supports the fact that the person is an informer but their defined role 

must be precise and limited to a factual task. The majority of the court was of the view 

that it would be unusual for there to be a need for the services of an amicus in this way.
795

 

Lebel J. disagreed and saw no restrictions on a judge in the use of amici.
796

 

 

In Harkat (Re) Dawson J. rejected an application for the appointment of an amicus 

curiae. The decision was pre Bill C-3 that saw the introduction of the special advocate 

into the immigration proceedings. 
797

 In the decision as to whether ‗a friend of the court‘ 

should be appointed the court set out a test to determine whether the amicus curiae 

should be appointed: 

1. Do those matters establish that the appointment of amicus curiae is necessary or 

required in order for the Court to exercise the jurisdiction granted to the Court 

pursuant to the Act so as to establish the asserted implied jurisdiction? 

 

2. Do those matters establish that, unless an amicus curiae is appointed, it will be 

impossible for the Court to provide fundamental justice to Mr. Harkat? 
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3.  Are there additional considerations relevant to the exercise of discretion to 

appoint an amicus curiae in this case.
798

 

Although the application was rejected there was a clear acknowledgement that the 

statutory court, absence an express authority, could appoint the counsel if the test was 

met.  

 

The test set out by Dawson J. was applied by Mosley J. when the applicant, Abdullah 

Khadr, sought the appointment of amicus to represent the applicant‘s interests during ex 

parte sessions of the hearings. The applicant sought to ensure that his section 7 Charter 

rights were not breached and that the applicant‘s ability to present a full and fair hearing 

was not inhibited.
799

 Despite the test the court considered the appointment as appropriate 

on the simple basis that the defendant was not represented.
800

  

 

However the respective parties were not agreed on all the terms that an amicus should 

perform. Both parties were agreed that security clearance was essential, reasonable access 

to unredacted material at issue would be given and terms for compensation of the amicus. 

There was no agreement on the role of the amicus. Whilst the applicant saw the role more 

in line with the special advocate role, the respondent saw a more traditional role of ‗a 

friend of the court‘ as the proper course. This included (i) to represent unrepresented 
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interests before the court; (ii) to inform the court of some factor or circumstance that the 

court may otherwise be unaware of, or (iii) to advise the court on a point of law.
801

 

Despite the submissions as to the traditional role of the amicus the courts direction was 

that the appointed counsel would assist the court. The order that the court set out was 

completely in accordance with the role of a special advocate.
802

 The amicus in this 

scenario was in fact a special advocate under another name. 

 

Other cases have employed the amicus curiae in various degrees of involvement. In Ribic 

an issue of national security privilege developed mid-trial. In an effort to counterbalance 

the unfairness of the application for privilege to the accused, the court appointed counsel 

for the Attorney-General to act on behalf of the accused. The rationale for the 

appointment was that the time constraints of the trial reduced the range of available other 

options, and, the lack of other available security-cleared counsel. The appointed counsel 

went on to represent the interests of the accused and examined two witnesses. The cross-

examination was based on questions given to the counsel by the accused‘s lawyers.
803

 

The approach has been cited as a variant of the amicus model.
804

   

 

 In Khawaja a motion for amicus curiae from the defendant charged with terrorist 

offences was granted. The amici examined the secret material and cross examined the 
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government witness before the court. With the aid of the amicus curiae the court 

concluded that material was not relevant to the defence and therefore did not need to be 

disclosed.
805

 

 

What is clearly evident is that the traditional role of the amicus has evolved and 

expanded. There are now more similarities than differences between the roles of special 

advocate and amicus curiae. The difference between the two concepts appears to be the 

flexibility of the amicus to adapt to whatever the role requires of the appointed counsel. It 

could also be said that whereas the special advocate is specifically appointed to represent 

the interests of the affected person, the amicus appointment is principally to assist the 

court. The legal mist around the two concepts needs to be cleared. A dichotomy between 

the two roles and definable terminology will benefit courts, legal practitioners and the 

public. One role is the representation of the interests of the affected person in the guise of 

the special or public advocate, properly legislated for and with guidance as to the duties 

that they are required to perform.  The special or ‗public‘ advocate is employed in cases 

that involve the use of secret or confidential material. The contest between the right to 

know versus the need to keep secret is engaged.  

 

The amicus curiae are the ‗disinterested‘ friends of the court employed to assist the court 

in whatever way the court determines is appropriate in all other circumstances. 
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V 

 

5.7 Judicial Intervention  

Judicial intervention is the last method in the hierarchy of counter-balancing methods 

before it is left to the prosecution to make the decision on whether to disclose material or 

not. This measure is found in this position as it assumes that there is no adversarial 

process before the court and the interests of the affected person are not represented in any 

partisan manner.  

 

Lord Coulsfield, in his inquiry into Scottish disclosure legislation, indicated that the 

decisions of the Court of European Court of Human Rights would operate much better in 

a system supervised by judges from the commencement of any investigation.
806

 However 

he did not set out how this system would operate other than to mention that judicial 

intervention already exists under the Regulation of Investigatory Power Act.
807

 This Act 

concerns the use and oversight of covert operations in the United Kingdom. If Lord 

Coulsfield had a more inquisitorial approach in mind, Lord Auld‘s earlier comments are 

relevant. In his review of the English Criminal Justice System, he asserted that there were 

already vestiges of the inquisitorial system present in public interest immunity 

processes.
808

  Whilst there are those who would agree with Lord Coulsfield in principle, it 
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has been suggested that even the most purest of inquisitorial systems cannot provide the 

absolute integrity of those operating in the criminal justice system.
809

  

 

In the Canadian context Judge Hugessen has been open in his disquiet over judge alone 

inquiries into sensitive material. As a Federal Court judge he stated 

―We do not like this process of having to sit alone hearing only one 

party and looking at materials produced by only one party and 

having to figure out ourselves what is wrong with the case that is 

presented before us and having to try for ourselves to see how the 

witnesses that appear before us ought to be cross examined.‖
810

 

 

Nonetheless judicial intervention in the form of ex parte hearings is alive and well. 

Section 38 of the Criminal Evidence Act and ex parte procedures under the Immigration 

and Refugee Protection Act are two examples of how Canada utilizes these procedures. 

Section 38 of the Canada Evidence Act will be considered further in chapter 6 of this 

thesis. 
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VI 

 

5.8 Conclusions  

The hierarchy of counter-balancing methods provides a model that shows the affect on 

the competing public interests of the affected person on the one hand and the state on the 

other. The interests have an inverse relationship. As the rights of the affected person in 

the ability to present a full answer and defence and procedural  fairness increase, the 

state‘s ability to protect secret or confidential material decreases. It provides a visual 

legal tool and suggests a graduated response to any restriction on the rights of an affected 

person either in civil or criminal procedures. The starting point for the model is full 

disclosure of the secret material. Thereafter, each level in the model produces a greater 

restriction on the affected person.  The model concludes at the unacceptable position, that 

the prosecution makes the decision on what will be disclosed and what will not be 

disclosed.  

 

Whilst this chapter has included national security interests in the model, further analysis 

is required to assess whether national security interests involves a different or even a 

deferential approach to investigations and judicial processes that arise out of national 

security investigations. These issues will now be addressed in Chapter 6. 
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5.9  Recommendations:  

 An undertaking by defence counsel, not to reveal the contents or information provided 

by the Crown, should remain as an ad hoc solution to potential disclosure issues, 

irrespective of the availability, or, use of other counterbalancing methods. This method 

should only be employed on a voluntary basis. Undertakings should only be entered into 

with consent of the accused or affected person. The voluntary agreement is to be in 

written form and signed by all counsel bound by it and by the accused or affected person. 

The undertaking is endorsed by the court.  

 A pre-trial forum between special advocates and intelligence services is recognised as 

best practice. The establishment of the forum enables potential resolutions to be reached 

that reduces the need for litigation and attempts to counterbalance the competing 

demands in the administration of justice. 

 An Office of Public Interest Advocacy. The Office would be funded by government but 

operates independent of government. 
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Chapter 6 

      National Security 

6.1 Introduction  

―From the start that struggle has been absolutely grounded in due 

process and pursued with full respect for our historical norms and 

for our liberal constitution. We have not feared fairness. 

 

We all know that this has worked. Our conviction rate is in excess 

of 90%- unmatched in the fair trial world. We have a guilty plea 

rate of over 40%. 

 

So we have been absolutely right to resist, whenever they have 

been suggested, special courts, vetted judges and all the other 

paraphernalia of paranoia. Of course, you can have the 

Guantanamo model.  

 

You can have the model which says that we cannot afford to give 

people their rights, that rights are too expensive because of the 

nature of the threats we are facing. Or you can say, as I prefer to, 

that our rights are priceless. That the best way to face down those 

threats is to strengthen our institutions rather than to degrade 

them.‖
 
(Ken MacDonald Q.C. Director of Public Prosecutions for 

England and Wales) 
811

 

 

 

Great Britain has experienced more than its fair share of terrorist attacks over the last 40 

years. Despite this fact, terrorist trials are held before the ordinary criminal courts. The 

British system does not provide for a separate approach for national security 

prosecutions. The decision as to whether government secrets will be disclosed in judicial 
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proceedings is left to the courts. There is no separate process whereby national security 

privilege is considered outside of the criminal or civil proceeding. 

 

The Chief Justice of Canada has asserted that terrorism is an ongoing phenomenon that 

did not start with the attack on the twin towers. It demands a broad and sustained 

response consistent with Canada‘s fundamental values and the rule of law.
812

  

Nonetheless Roach has highlighted that there are those who would assert that terrorism 

can only be effectively tackled through a trade off between the rights of the individuals 

involved in terrorism, and extraordinary government measures designed to defeat 

terrorism.
813

  These tensions are alive, apparent in, and relevant to the terrorist 

prosecutions and other legal procedures employed to defeat terrorism and protect national 

security.  Those who find themselves the subject of state action attempt to access 

intelligence held by law enforcement or security agencies. At the same time, security 

agencies attempt to withhold the intelligence or information, and are justified through the 

invocation of the national security exception.  

 

In Canada there are specific legal measures designed to address the tension between the 

right of the accused, or interested person, to know the case against them, and, the need of 

the government to keep the intelligence secret. The Canada Evidence Act provides a 
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mechanism for the court to balance the clash of the two imperatives in civil litigation and 

in the criminal trial.
814

  The government has also attempted to use immigration legislation 

as an instrument of national security and in so doing has provided for the consideration of 

national security privilege in admissibility hearings and security certificates in the 

Immigration and Refugee Protection Act
815

.  As a result, national security intelligence has 

been used as evidence in an effort to deport non citizens who are considered as a threat to 

Canada, without that person being aware of the nature of the intelligence used to make 

the case. More recently, an argument has been made to introduce a new national security 

privilege. This class privilege would apply specifically to the deliberations of the national 

security advisor, and, would be subject only to the innocence at stake exception.
816

 These 

approaches, taken together and considered alongside the introduction of the Anti-

terrorism Act, form collectively a model of accommodation designed to deal with 

national security issues. Each measure that has been outlined is not only contentious by 

its very existence, but further debate continues as to the scope and effectiveness of the 

paradigms that drive them.  

 

This chapter will address whether the approach to privilege in, and disclosure of, national 

security material, should be an approach that is separate and distinct to the approach that 

has already been outlined in the previous chapters.   In an attempt to reach some objective 
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conclusions various legal models designed to address national security and terrorism will 

be explored.  The problem of achieving agreement in common definitions ascribed to 

national security and terrorism is relevant to the justification of a separate approach. 

Equally relevant is the need to establish whether a declaration of emergency or crisis is 

required under the current security threat to justify a departure from the legal norm. The 

recent recommendation in the Air India report for the introduction of a new national 

security privilege
817

 will be assessed and consideration is given throughout the chapter as 

to how the Canadian approach can be improved upon from both pragmatic and legal 

perspectives. 

 

To begin with there is merit in considering some of the theoretical arguments behind the 

question whether it is a necessary to address national security threats, and, in particular 

the terrorist threat, from within a normal criminal model or by the development of an 

extraordinary legal model.  Much of the academic theoretical discourse since 9-11on the 

issue of national security and terrorism is based on an ‗emergency‘ scenario with 

provocative descriptors used to cement the idea that an exceptional response is 

required.
818

  Gross and Ni Aolain have suggested that there are three model legal 

responses by governments in times of crises worthy of consideration.
819
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II  

 

6.2 Theorectical Models 

Each of the models below provides a framework for legality on a set of premises 

designed to address the exigency of the emergency and terrorism or national security. The 

rule of law, individual rights and national security create different tensions within each 

model. 

 

6.2.1 Business as Usual.  

In this model the constitution is seen to be a perfect construct and obedience to it by the 

government is to be absolute.
820

 National emergencies and times of crisis are in principle 

treated no differently from any other occurrence that a country or state may face in times 

of calm and tranquility. In its perfection the constitution has, within its framework, the 

necessary powers and legal authorities that may be required to meet a national emergency 

or other extraordinary occurrence.
821

 If there is no authority for government to exercise a 

special emergency power within the constitution, the government is unable to execute 

any special measures to manage the crisis.  
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Both Gross
822

 and Zuckerman
823

 have pointed to the United States case of ex parte 

Milligan as the example of the operation of this model. In the 1866 case, Milligan had 

been tried before a military tribunal and sentenced to death. When the case came before 

the Supreme Court, Justice Davis stated that President had no authority to try and 

sentence the civilian when the domestic courts where in operation and there was no 

impediment to access justice in the normal way. Justice Davis typified the business as 

usual model when he stated 

 

The constitution of the United States is a law for rulers and 

people, equally in war and in peace, and covers with the shield of 

its protection all classes of men, at all  times, and under all 

circumstances. No doctrine, involving more pernicious 

consequences, was ever invented by the wit of man than that any 

of its provisions can be suspended during any of the exigencies of 

government. Such a doctrine leads directly to anarchy or 

despotism, but the theory of necessity on which it is based is 

false; for the government, within the Constitution, has all the 

powers granted to it, which are necessary to preserve its 

existence; as has been happily proved by the result of the great 

effort to throw off its just authority . . . When peace prevails, and 

the authority of the government is undisputed, there is no 

difficulty of preserving the safeguards of liberty; for the ordinary 

modes of trial are never neglected, and no one wishes it 

otherwise; but if society is disturbed by civil commotion-if the 

passions of men are aroused and the restraints of law weakened, if 

not disregarded- these safeguards need, and should receive, the 

watchful care of those entrusted with the guardianship of the 

Constitution and laws.
824
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Zuckerman extracts three points from the decision which he has characterised as the 

‗monist doctrine‘. Under the monist doctrine: (1) The government cannot lawfully 

exercise any special powers unless such is provided for within the constitution; (2) No 

action can be taken during the emergency that results in the suspension or alteration of 

constitutional guarantees; (3) The judiciary are exclusively responsible for compliance 

with the constitution and adjudication in respect of rights violations.
825

 

 

One attraction of this model is explained by the ‗strategy of resistance.‘
826

 This strategy 

recognises that whether in peace times or in times of crisis the government is less likely 

to abuse their powers and so violate rights that are protected under the constitution. 

Despite the constraints placed upon the government, it may still choose to act outside of 

the constitution; however, the action would be illegal. The breach, it is considered, will 

be more evident to the public. Furthermore, this model makes it less likely that any extra 

constitutional measures would seep into the ordinary legal measures applied during 

periods of normalcy.
827

 Under this model there are no apparent tensions between rights 

and security. 

 

The model is idealistic, unrealistic and naive. One of its strengths, the constraint on 

government, is a major weakness. The government is unable to execute a reasonable 
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response to circumstances not anticipated in the framework of the constitution. If 

government is forced to act outside of the constitution then the courts will undoubtedly 

become involved and will have to choose whether to interpret the constitution in a 

manner that allows the government to proceed or restrain the government from action 

that could be reasonable under the circumstances.
828

 Lazar has pointed to the fact that in 

times of emergency and crisis the government will always feel the need to respond. The 

business as usual model, and the spirit of the decision of Justice Davis in Ex parte 

Milligan, may mean that a determined executive will go on to break the law if they 

consider it necessary, and, as a result, emergency will be normalised in secret.
 829

 Where 

the government decides to defy a ruling of the court both the judiciary, the administration 

of justice, and, the rule of law will be brought into disrepute. Dyzenhaus has called this 

action in respect of judges ‗the powder dry account‘.
830

 The result is a loss of confidence 

in the law, the judiciary and the government. 

 

The model would have some support from academics and practitioners especially from 

the civil libertarian vantage. Professor Don Stuart was a strong critic of Canada‘s 

response to 9/11. In his view, the enactment of the Anti-Terrorism Act
831

 was unnecessary 

and unlikely to have any effect upon the security of Canadians. The professor asserted the 
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sufficiency of existing powers under the Criminal Code
832

 and called for a review of the 

resources deployed in the investigation of terrorism to meet the threat.
833

 Others have 

suggested that the Canadian legal framework was not sufficient by itself, but rather an 

international criminal justice model was required that delivers a response that is 

proportionate to the threat.
834

  

 

This model is a utopian idealistic aspiration for the state‘s response to an emergency or 

crisis. Its utility lies in the reminder to consider the proportionality of any response to a 

given crisis. In respect of an emergency we are cautioned that any response to an 

emergency can become viral and not only remain at the end of an emergency but spread 

to other aspects of the legal system.
835

 The question to be addressed is not whether the 

government is drawing within the lines of the constitution, but whether the actions of the 

government are reasonable and proportionate to the crisis, prescribed by the rule of law 

and subject to the supervision of the courts.   
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6.2.2 The Model of Accommodation  

 The accommodation model separates the emergency from normalcy.  This model asserts 

that the constitutional rights and powers that apply in normal, peaceful periods of time 

may not prove adequate to the security needs of the emergency. During the emergency 

constitutional rights should be relaxed, or even suspended, and the power to deal with the 

emergency should be centralised in the federal government, particularly in the executive. 

A more aggressive approach to the violation of rights and the risk of state abuse is 

justified by the threat to national security.
836

 However inherent to the model is the notion 

that most of the ordinary principles and rules remain in operation. This system of 

accommodation is similar to that endorsed by ‗proceduralists‘ who believe that in times 

of crisis democracies need to readjust processes and institutions  to deal with the issues 

that threatens the state. Judicial interpretation and determinations are to shift from an 

individual rights focus to an emphasis on security.
837

 

 

6.2.2.1 Interpretive Accommodation. 

Gross is slightly more restrictive and more detailed in his exposition of the 

accommodation models. He would proffer that the rules and principles of normalcy 

should continue whilst ‗some exceptional adjustments are made to accommodate the 

exigency.‘
838

 Accommodation may come in different forms. Interpretative 
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accommodation is dependent on a contextual interpretation of the existing laws and 

regulations. There is no change or modification to the constitution or the laws created 

under it. The judiciary is to apply the law in a broad manner such that they can deal with 

the exigency. In times of emergency a balancing would be undertaken that may be more 

severe on individual rights than in times of normality. Under this paradigm, the law is 

viewed as a flexible concept that can be adapted to allow judges to consider the 

consequences of their decision.
839

 

 

A main concern particularly with the interpretative model, that equally could be said to 

apply to the all models of accommodation, is that deference to the executive is expected 

from the judiciary.  

 

6.2.2.2 Legislative Accommodation  

Under the legislative accommodation model the current law may be modified by 

additional provisions designed to deal with the security situation, or, by the introduction 

of specific legislation to deal with the exigency and future emergencies. Specific 

legislation might only be introduced when the modification of the current legal 

framework would be inappropriate or ineffective to the task. On many occasions the 

introduction of this type of new legislation has ‗emergency‘ or ‗temporary‘ provisions in 
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the title of the act.
840

  Although legislation is enacted to manage the security threat, it is 

brought about through the ordinary legislative process and by ordinary statutes. Under 

this model there is a presumption that when the emergency subsides, the law will be 

returned to its pre-crisis status, and the exceptional powers repealed. 
841

  

 

A distinct advantage of the legislative accommodation is its flexibility to respond to a 

given situation with a tailored response. It also provides for closer supervision of the 

executive by the legislature so that proposed legislation is debated, amended where 

necessary and prerequisite checks and balances are built into the legislation to ensure a 

measured response to the given threat at hand.  On the other hand there are also a number 

of disadvantages. 

 

When an incident occurs such as 9/11, 7/7 or the Madrid bombings, governments will 

likely feel the need to react to the situation by the enactment of laws. The effect of an 

immediate reaction in a time of crisis is that the reaction will most likely result in the 

infringement of civil liberties. Invasion of privacy by the security services, increased 

powers for police to detain and search, reduced protections for the accused that face 

terrorism charges, the introduction of offences for acts that were previously considered as 

legal, and, increased secrecy can all result from the knee jerk reactions from governments 
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to the incidents concerned. These knee jerk reactions may do nothing to curb the threat 

that emanates from terrorism and are more designed to reassure and appease a frightened 

citizenry.
842

 

 

Civil libertarians have become increasingly concerned that emergency measures brought 

into cope with the crisis may creep into the ordinary law.
843

  Ratchet theory would claim 

that there is every likelihood that measures brought into deal with the emergency by way 

of legislation would become renewed, extended and eventually normalised.
844

 Whilst 

Posner and Vermeule dispute the value of the argument there is some evidence of the 

validity of this concern.
845

  

 

Northern Ireland provides a living example of a series of emergency legislation passed 

over a number of decades. It began with the Civil Authorities (Special Powers) Act 

(Northern Ireland) 1922, which was then repealed by the Northern Ireland (Emergency 

Provisions) Act 1973 (NIEP) .
846

 That Act was amended in 1975. It was consolidated in 

1978,
847

 amended in 1987
848

 and repealed in 1991.
849

 A series of Prevention of Terrorism 
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(Temporary Provisions) Act were enacted. The first such Act was enacted in 1974
850

.  

Further enactments followed in 1976,
 851

 1984
852

 and 1989
853

. Due to their temporary 

nature, the legislation had to be renewed each year. Eventually the Terrorism Act 2006
854

 

was enacted with no renewal requirement. The various enactments can be said to have 

been a completely necessary and justified response to a consistent threat from terrorism. 

Nonetheless it exemplifies how exceptional legislation can become normalised. 

 

6.2.2.3 Constitutional Accommodation  

The Constitutional accommodation model accommodates the emergency within the 

constitution itself.  Some constitutions have detailed emergency provisions within them, 

and others have almost no explicit references to the emergencies. Ackerman notes the 

lack of emergency powers within the U.S. constitution He calls for an ‗emergency 

constitution‘ that would include the separation of powers at as many levels as possible 

when that emergency is invoked. Drafted in this way the constitution would operate to 

ensure that the emergency would not go on any longer than necessary and that the checks 

and balances included in the provisions would restrain the executive in their potential for 

abuse of the powers.
855
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In Canada the legal foundation for dealing with the emergency is found in Section 91 of 

the Constitution Act, 1982. 
856

 It confers the power to make laws for the ‗peace order and 

good government‘ on the Federal government.  Under Section 91 ‗National concern‘ and 

‗emergency‘ authority is provided for from within the Constitution for the government to 

enact legislation to deal with the emergencies or crisis.
857

 In addition, the Emergency 

Act
858

 came into force in 1988 and replaced the War Measures Act.
859

  The Emergency 

Act is divided into seven parts and provides the response to a public welfare emergency, 

public order emergency, international emergency and war emergency.  

 

The Canadian constitution provides a flexible model whereby the legislator can enact 

legislation to deal with occurrences not already covered by legislation and that can be 

tailored to any given situation that may develop. The checks and balances sought by 

Ackerman in his call for an American emergency constitution are in existence in the 

Canadian response. The legislation or any action taken by the government can be taken 

before the courts and challenged by those who consider their rights to be infringed. An 

examination of the Emergencies Act also reveals that some of Ackerman‘s other concerns 

are provided for. The legislation has catered for the declaration, review and revocation of 

the emergency under Parliamentary supervision.
860
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In his analysis of the business as usual model and the accommodation models, Gross 

rejects their ability and utility to deal with emergencies for many of the reasons that have 

been outlined above. Instead Gross submits that a different model is required. 

 

6.3 The Extra-Legal Measures Model  

This last model acknowledges that bright line rules are required to protect the rights of 

individuals and society as a whole. Moreover part of the rationale behind the model is to 

prevent the ordinary legal principles from contamination by the difficulties that are faced 

in emergency scenarios such as that suggested in the accommodation model above. This 

objective is achieved by the demand placed on public officials to act extra legally when 

faced with an exigency for which it is perceived that normal rules will not work.
861

 

However, the public officials are expected to make the decision to act outside the normal 

rules premised on the public good. Thereafter the official is to openly and publicly 

acknowledge the actions that they have taken with an explanation as to why they were 

necessary. It is up to the public to decide ex post facto as to whether they support the 

public official in the extra legal actions. Should the public decide to condemn the action 

taken, the official could face civil or criminal proceedings.  

Dyzenhaus is critical of the model. First he suggests that even if the model were to work 

in western liberal democracies who operate within the rule of law, there are many other 

countries who, although are well structured, are neither liberal nor democratic. It is not 

                                                      

861
 Supra n 820 at 1099. 



 

340 

 

clear that the model would work as it should in these areas. Second, he asserts that the 

public officials that Gross calls on to act extra legally, are supposed to be accountable to 

the law. Their accountability is even more important when acting within an emergency 

and under a law which is applicable at the time of their actions. The actions should not be 

judged ex post facto. Third, in an atmosphere of fear and a heightened security threat, it 

may be easy for the government to manipulate public opinion and receive the ratification 

they desire. Lastly he suggests that there is no need to separate normalcy from exception, 

and, that it is possible to accommodate an appropriate response within the legal model.
862

  

Chesterton also submits that the officials are unlikely to want to openly confess to 

wrongdoing whether for reasons of operational effectiveness, the education of the enemy 

as to methodologies and technologies employed or to the fact that there are ongoing 

investigations. He further suggests that officials will be unlikely to reveal their actions as 

it may not only breach domestic laws but also international laws that could have 

repercussions for relationships with foreign states.
863

 

 

The extra-legal model is that favoured by Gross. The very term ‗extra-legal‘ ignores the 

fact that the actions called for in this ‗ethic of responsibility‘ are illegal actions. Illegal 

actions committed by the public officials will remain illegal whether ratified by the 

public or not. It is also unclear as to how the actions could be ratified by the public. A 
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pardon or exercise of a Royal Prerogative would be most likely. Alternatively the 

Attorney-General, or Director of Public Prosecutions would be relied upon to direct ‗no 

prosecution‘ in the public interest. Public officials could take a chance and seek 

ratification on his or her action by convincing a jury or leaving the matter to a judge 

alone to decide. This is a severe risk that the officials would be unlikely to take. To 

suggest that public officials should feel that they have the power to act outside of the rule 

of law with a legitimate expectation that they will receive vindication afterward is to 

encourage human rights abuses on a large scale. 

 

Northern Ireland, plagued with terrorism for decades, can give some examples of the type 

of actions that would be completely unpalatable in Canada. During the 1980‘s the Royal 

Ulster Constabulary, was accused of a shoot- to kill policy. Members of the force 

‗Special Support Unit‘ (SSU) were involved in intelligence based anti-terrorist operations 

during which six unarmed people were killed in a period of less than two months in three 

separate incidents. One officer stood trial for the murder of Seamus Grew. He was 

acquitted.  Three further officers were charged and subsequently acquitted of the murder 

of Eugene Toman. Investigations into the killings were carried out by outside police 

forces. If there was a shoot to kill policy, it will never be made known. 
864
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If the policy did exist and the killings of the six men were carried out under that policy, 

under the Gross ‗extra legal model‘ the killings could be justified. There is little doubt 

that the divide in the population in Northern Ireland could have produced a majority in 

support of such actions. Although the dissent would have been found to be in the 

minority, the margins between majority and minority would not have been large. 

Moreover the intelligence that lay behind the actions would never be made known. The 

public could never actually know the full intelligence picture that led to the choices that 

were made and so would not be in a position to truly assess the actions of officials. 

 

It is submitted that the extra-legal model can never be justified.  To adopt this model is to 

adopt the Cicero maxim inter arma silent leges.
865

 Preferable is the statement of 

accommodation by Lord Atkin who stated ―...amid the clash of arms, the laws are not 

silent. They may be changed, but they speak the same language in war as in peace.‖ 
866

 

That is not to say that officials will not act outside the bounds of the law and then try to 

justify their actions. If a breach occurs then those officials will be judged in accordance 

with the standard in place before any breach takes place and  subject to defences that are 

applicable under the that legal framework. Under the models that have been set out by 

Gross, Canada operates under an accommodation model that employs both the legal, 
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interpretative and constitutional accommodations. Nonetheless an existing emergency 

forms the basis of the premises set out by Gross and others in the models. 

 

6.4 Is Canada in the midst of an emergency? 

Article 4 of the International Covenant on Civil and Political Rights (ICCPR) permits 

states to derogate from right of individuals in times of  ― public emergency which 

threatens the life of the nation and the existence of which is officially proclaimed............ 

to the extent strictly required by the exigencies of the situation, provided that such 

measures are not inconsistent with their other obligations under international law and do 

not involve discrimination solely on the ground of race, colour, sex, language, religion or 

social origin.‖
867

  

 

This provision of the ICCPR is consistent with other human rights instruments such as 

the American Convention of Human Rights
868

 and European Convention on Human 

Rights.
869

 In Canada the Emergencies Act requires Parliament to declare that an 

emergency exists.
870
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The common denominator in the instruments is the need for a public declaration of the 

public emergency. The European jurisprudence set down further criteria for a valid public 

emergency. In Lawless v. Ireland the European Court asserted that derogations from 

rights protected under the convention required an exceptional situation of crisis or 

emergency which afflicts the whole population and constitutes a threat to the organised 

life of the community of which the community is composed.‘
871

  The criteria was 

expanded in the Greek case that stipulated for a public emergency to be recognised it 

must be actual and imminent, the effects of emergency must involve the whole nation, the 

continuance of the organised life of the community must be threatened and the crisis or 

danger must be exceptional.
872

 

Applying these principles to Canada, Don Stuart points out that although the population 

is being told that they are facing an emergency, in fact, no emergency has been declared 

under the Emergency Act. 
873

 Kent Roach also notes that Canada is not responding to an 

emergency that has been declared with actions taken as a result of a declaration.
874

 

Dyzenhaus is equally critical in the Canada‘s introduction of the Bill C-36. He contends 

that the Bill is terrorism law but de facto is emergency legislation masquerading as an 

ordinary statute. Its introduction marks a governmental transgression from the constraint 
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of the rule of law that normalises the exception and implies a declaration of the 

permanent state of emergency.
875

 

In the absence of a declared emergency can a departure from the criminal law model and 

principles of fundamental justice be justified?  In particular can the person‘s right to 

know the case against him or her be affected by the use of an emergency model?  Stan 

Cohen, who equated his role in Bill C-36 to that of a bricklayer, stated that national 

security was the most important justification to support legislation ‗since it springs from 

the necessity to safeguard and preserve the very existence of the state and its democratic 

institutions and ensure their continued survival.‘
876

 As one of the drafters of the 

legislation he has used phrases such as ‗extraordinary measures‘ to deal with 

‗extraordinary threats‘ to describe Bill C-36 and the threat it has to meet.
877

 

Justification for the Canadian legislative response in Bill C-36 by Liberal backbencher 

Irwin Cotler involved a twelve principled approach.
878

 The contextual approach validated 

the government‘s decision to legislate since Charter rights are to be analysed in the 

factual context that gives rise to them. The facts that have given rise to the current legal 

framework are terrorist attacks and the persistent and constant threat of attack or 
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activities associated with preparations for attacks. The threat of attack extends to the 

individual, the population mass, economic targets, civilian infrastructure and government 

establishments. Mendes has suggested that the phenomena lies somewhere between crime 

and war as the attacks can be described as both crime and asymmetrical warfare.
879

 The 

incidents are difficult to predict, the results can be catastrophic, and the culprits are not 

easily convicted under the normal criminal law processes. The reality that a terrorist 

attack can occur at anytime, anywhere and is habitually indiscriminate in target selection 

makes the fact of terrorism terrifying and exceptional to the general population. 
880

 

 

The birth of the international human rights instruments, such as the ICCPR and ECHR 

occurred in the post World War II environment. It could not have been anticipated that 

threats to national security would manifest in asymmetrical warfare and indiscriminate 

attacks as it does now. However the judgments that have come from the European Court 

of Human Rights in respect of alleged terrorist activities have come as a result of  modern 

terrorist threats. The jurisprudence given in Lawless and the Greek cases mentioned 

above, related to terrorist activity that took place within the territorial boundaries of the 

countries faced with a domestic rather than an international threat. The main threat facing 

Canada and its allies now comes from the transnational terrorists, who operate in small 
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independent cells, affiliated to an ideology, with some connections to a mother 

organisation or hub.
881

 In the UK context an 8-1 majority of the House of Lords ruled that 

the current threat could be justified as an emergency 
882

 

The experience of this author is that those involved in terrorist organisations are 

constantly in a state of planning, preparation, gathering intelligence and contemplation of 

the furtherance of the ‗cause.‘ The criminal law, in the national security context, is 

ineffective as a deterrent and this applies more so to the extremists who are prepared to 

commit suicide in a terrorist attack in order to achieve mass casualties. Therefore, the 

model employed must have a preventative and proactive focus on preparatory and 

precursor activities within the criminal justice model. This includes a focus on the 

collection of intelligence that may or may not be used in evidence and having 

mechanisms to protect the sources of that intelligence. It is the intelligence that can lead 

to the identification of those involved, and brings about their arrests prior to any attack.  

However, before any consideration of the specific instruments used to protect intelligence 

from disclosure or ensuring that relevant information is disclosed can be undertaken some 

definitional concerns have to be examined, specifically in relation to national security and 

terrorism. 
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III  

6.5 Concepts of National Security and Terrorism  

6.5.1 National Security   

Stan Cohen justified the extraordinary measures in Bill C-36 by pointing to the 

exceptional threat posed by terrorism to Canada‘s national security.
883

 The term ‗national 

security‘ appears to be an ill-defined and vague concept that has been liberally employed 

to justify incursions into procedural rights 
884

 and those rights protected by the Canadian 

Charter of Rights and Freedoms.
885

 In his research for the McDonald Commission 

Friedland stated ―I start this study on the legal dimensions of national security with a 

confession: I do not know what national security means. But then, neither does the 

government.‖ 
886

 Although this may have been correct at the time, it is less so now since 

Canada published its National Security Policy in 2004.
887

 This comprehensive document 

sets out the threat to national security. Its scope extends to natural disasters, accidental 

damage to critical infrastructures and pandemics. The scope of national security is 

defined as ―threats that have the potential to undermine the security of the state or 

society.‖
888

 The definition is purposely left extremely vague however the policy 

document itself outlines the nature of the current threats. In addition to those already 
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highlighted above, the threats include terrorism, the proliferation of weapons of mass 

destruction, failed and failing states, foreign espionage and organized crime.
889

 

Craig Forcese notes that national security, as an expression, appears in 33 federal statutes 

and is largely undefined in 24 of those.
890

 He suggests that the concept is different from 

the threat that emanates from the standard criminal law offences that might be described 

as ordinary crime or remedies available to victims by way of civil actions. The difference, 

he claims, is not in the greater harm that Canadians could suffer from the normal 

occurrences, but in the shock affect to the population. National security incidents threaten 

harm on a mass scale with the potential of destabilising social environment.
891

  

Synonymous with national security is the terminology in section 12 of the CSIS Act that 

provides the organisation with its mandate.  "Threats to the security of Canada" is defined 

in section 2 of the act as  

(a) espionage or sabotage that is against Canada or is detrimental to the interests 

of Canada or activities directed toward or in support of such espionage or 

sabotage, 

(b) foreign influenced activities within or relating to Canada that are detrimental 

to the interests of Canada and are clandestine or deceptive or involve a threat to 

any person, 

(c) activities within or relating to Canada directed toward or in support of the 

threat or use of acts of serious violence against persons or property for the 

purpose of achieving a political, religious or ideological objective within Canada 

or a foreign state, and 
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(d) activities directed toward undermining by covert unlawful acts, or directed 

toward or intended ultimately to lead to the destruction or overthrow by violence 

of, the constitutionally established system of government in Canada
892

 

This definition is narrower than the scope of national security found in the 2004 policy 

document on national security. It has been favoured by some as a possible standard 

definition to be adopted in Canada to measure and assess the Government‘s national 

security claims in court.
893

  Although adopting this definition could bring about some 

certainty in its interpretation, national security requires to be treated as a flexible concept. 

The government must be able to address threats to national security. It would be 

counterproductive to confine the meaning of national security within a rigid construct. 

This could constrain government action or force it to act outside of the rule of law.  

National Security may involve an emergency that must be reacted to, whether through the 

arrest of the ―Toronto eighteen‖ suspected terrorists, or, the SARS epidemic but it is also 

a concern that remains and exists beyond any individual crisis or threat.
894

  

Presently, however, the main global threat to national security is terrorism. It has been 

much more difficult to reach a consensus in the definition of terrorism. 
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6.5.2 Terrorism  

Schmid and Jongman have identified 109 definitions of terrorism in their research.
895

 

Some academics suggest that terrorism has manifested in so many different forms and 

different circumstances that a comprehensive definition is impossible; whilst others have 

said an observer would know it, when she saw it. 
896

 The United Nations has not been 

able to agree on a definition in over 36 years. The ad hoc committee on international 

terrorism continues its attempt to ratify a proposed draft definition which will be 

produced in a Convention against International Terrorism.
897

 Antonio Cassese maintains 

that agreement on a definition, no matter how imperfect, is necessary even though finding 

a common definition amongst states may be challenging. Failure to ratify a definition 

creates an asymmetrical approach to targets and the development of legal frameworks in 

arrests, extra-territorial prosecutions, detentions and extraditions.
898

  

Wilkinson criticises the confusion over definitions, holding that logic should prevail in 

the identification of acts of terrorism. He claims that terrorism can conceptually and 

empirically be set apart from the ordinary categories of violence.  Acts of terrorism are 

premeditated and are intended to inculcate an environment of fear. They are directed at a 

wider target than the immediate victims of the actions. The attacks are made on random 
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or symbolic targets that include civilians. Society considers them as ‗extra-normal‘ in the 

literal sense that it violates the norms regulating disputes, protests and dissent. Lastly, 

terrorism is used predominantly to influence the political behaviour of governments, 

communities or specific social groups.
899

  

It is outside the scope of this thesis to consider what the definition of terrorism should be 

or go into a theoretical discourse of notions of terrorism. Nevertheless the definition 

problems that relate to terrorism are relevant to the differentiation in the treatment of 

ordinary criminal suspects and those processes that involve terrorist suspects who are 

deemed a threat to national security. Whilst the barriers to agreement between states may 

revolve around differences over national liberation struggles,
900

 and, whether the state 

itself could be held responsible for terrorism,
901

 individual countries have enacted 

legislation, some of which have attempted to define terrorism. It could be argued that 

Canada, like most other jurisdictions, operates a dual system of justice, with one set of 

rules for the ordinary criminal, and, a more draconian set of rules for suspect terrorists.
902

 

Canada is one of the countries that has attempted to define terrorism within their 

domestic legislation. The attempt has not been without its critics. 
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Don Stuart has called for reform of the definition of terrorism, a definition he considers 

too broad in scope, in respect of all federal statutes and not just the Criminal Code. 
903

 

Professor Stuart and Kent Roach prefer the minimal definition of terrorism that was 

produced by the Supreme Court of Canada in respect of immigration law.
 904

  The 

Supreme Court described terrorism as an  

―act intended to cause death or serious bodily injury to a civilian, 

or to any other person not taking an active part in the hostilities in 

a situation of armed conflict, when the purpose of such act, by its 

nature or context, is to intimidate a population, or to compel a 

government or an international organization to do or to abstain 

from doing any act‖.  

 

The court considered that the definition caught the essence of what the world understands 

by ―terrorism‖.
905

  Roach‘s preference in the ‗restrained‘ definition is the focus on death 

and injury to humans. He acknowledges that it may be under inclusive as hostage taking 

is not included when it has been a traditional tactic of the terrorist.
906

  

In the Special Tribunal for the Lebanon the Suresh definition was acknowledged 

juxtaposed the position taken by other countries and customary international law.
907

 The 

                                                      

903
 Don Stuart, ― Avoiding Myths and Challenging Minister of Justice Cotler to Undo the Injustices of Our 

Anti-Terrorism Laws‖ (2005-2006) 51 Crim. L. Q. 11 at 14 and 21. 
904

 Supra n 746 at 2175. 
905

 Suresh v. Canada, [2002] 1 S.C.R.3 at 98. 
906

  Kent Roach, ―The Role and Capacities of Courts and Legislatures in Reviewing Canada‘s Anti- 

Terrorism Law‖ (2008)  24 Windsor Rev. Legal & Soc. Issues 5 at 5. 
907

 Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy, Homicide, Perpetration, 

Cumulative Charging, Case No. STL-11-01/I (Feb. 16, 2011), available at http://www.stl-tsl.org/x/file 

/TheRegistry/Library/CaseFiles/chambers/20110216_STL-11-

01_R176bis_F0010_AC_Interlocutory_Decision_Filed_EN.pdf  at paragraph 86 



 

354 

 

tribunal in its analysis of the constituents of the definition of terrorism under customary 

international law concluded that it involved three elements: 

(i) the perpetration of a criminal act (such as murder, kidnapping, hostage-taking, 

arson, and so on), or threatening such an act;  

(ii) the intent to spread fear among the population (which would generally entail 

the creation of public danger) or directly or indirectly coerce a national or 

international authority to take some action, or to refrain from taking it;  

(iii) when the act involves a transnational element. 
908

 

This definition is more expansive than that of Suresh and addresses the issue highlighted 

by Roach in respect of the lack of acknowledgement of some of the offence generally 

associated with terrorist incidents.  It is submitted that a focus on the definition in Suresh 

is a narrow one. Indiscriminate injury inflicted by terrorists to further their cause, 

intimidate the government and / or to strike fear into the population, is only one tactic in 

the terrorist arsenal. Hostage-taking may be another. Although the threat that stems from 

Islamic extremist attacks focus on mass casualities, not all terrorist organisations have 

mass casualty as the prime objective. Bombing the central business district in Toronto, 

after giving warnings to have the area cleared, victimizes the economy and instils fear 

into the community. Hoax bomb calls designed to disrupt and terrify the civilian 

population are another tactic designed to destabilize the community‘s sense of security. 
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Terrorist groups have been known to target establishments, collect information about 

potential targets, procure weapons and explosives, train terrorists, direct acts of terrorism, 

and assist in any of these acts. The plans discussed by members of the Toronto 18 

included the use of car bombs to be exploded at the Toronto Stock Exchange, CSIS 

regional office and a military base between Toronto and Ottawa. There was no intention 

to carry out a suicide attack. 
909

  Although the definition set out in the Cassesse 

interlocutory Court decision is more expansive and may well embrace most of these 

concerns, it is limited by the requirement of a transnational dimension. This element 

leaves no room for the recognition of domestic terrorism. 

Arguably legislation should extend to the full range of terrorist activity. There may be 

arguments that the Criminal Code prior to the enactment of Bill C-36 was more than 

sufficient to deal with the crimes caused as a result of terrorist activity. However, it is 

submitted that the Criminal Code was not fit for that purpose. The difference between the 

ordinary criminal offences under the Criminal Code and those designed under the 

terrorist provisions is twofold. First the objective of the terrorism provisions is to disrupt, 

disable and dismantle the terrorist groups and the activities they engage in. It is axiomatic 

that the state should attempt to thwart any attacks by terrorists before any attack occurs. 
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910
 It has been claimed that this preventative objective of the Canada‘s Anti-Terrorism Act 

(ATA) is impoverished and that the Act is limited to the provision of additional police 

powers, the potential for more criminal prosecutions and some more administrative 

measures.
911

 Nonetheless, the ATA does provide a means to identify and arrest those 

involved in the preparation for terrorist acts, before that act occurs, rather than the usual 

law enforcement response which is to react to an event. Second, the ATA acknowledges 

that terrorism is different from crime in that the purpose and motives behind the offences 

are important to the separation of terrorist crime from ordinary crime. It is this second 

point in the Canadian definition that is the most contentious. 

6.5.2.1 Political, religious and ideological motives?   

The most contentious aspect of the terrorist definition has been the requirement to prove 

―a political, religious or ideological purpose, objective or cause.‖
912

 The inclusion of 

motive has been cited as unnecessary.
 913

 It has been asserted that the inclusion of the 

motive element is contrary to the traditional stance taken that motive is irrelevant in the 
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elements of an offence and that the inclusion is a violation of the freedom of expression, 

conscience and equality rights.
914

  

This argument has been put forward in constitutional attacks on s. 83.01(i)(A) in R. v. 

Khawaja,
915

 R.v. Ahmad 
916

  and United States v. Nadarajah.
917

 In Khawaja, the accused 

was charged with terrorist offences that originated from the British Security Service 

operation, ‗Operation Crevice.‘ Khawaja allegedly met with suspects in Operation 

Crevice and discussed an explosive device that he was building in Canada at the behest of 

one of the ‗Crevice‘ suspects.
918

  

In reaching his conclusion that the sections 2(b) and (d) had been infringed and could not 

be justified under Oakes, Rutherford J. was of the view that 

....... the inevitable impact to flow from the inclusion of the 

"political, religious or ideological purpose" requirement in the 

definition of "terrorist activity" will be to focus investigative and 

prosecutorial scrutiny on the political, religious and ideological 

beliefs, opinions and expressions of persons and groups both in 

Canada and abroad. Equally inevitable will be the chilling effect 

Webb predicts. There will also be an indirect or re-bound effect of 

the sort Professor Stribopoulos described, as individuals' and 

authorities' attitudes and conduct reflect the shadow of suspicion 

and anger falling over all who appear belong to have any 
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connection with the religious, political or ideological grouping 

identified with specific terrorist acts. This in my view amounts to 

a prima facie infringement or limitation of the freedoms of 

conscience, religion, thought, belief, expression and 

association.
919

 

 

 

Concern had also been generated at the O’Connor Commission that the requirement of 

the motive element would require the RCMP to collect information relating to a person‘s 

religious or political beliefs to prove the necessary elements of the offences. This in turn 

could lead to investigations based on religious and political beliefs. It could result in 

racial profiling in addition to the infringements on the freedom of expression and 

religion. Miscarriages of justice resultant from wrongly derived conclusions from the 

employment of this methodology would be possible.
920

 

Dawson J., in Ahmad, rejected the conclusions drawn in Khawaja on motive. Although 

the learned judge acknowledged the chill factor experienced by some members of the 

minority community in their expression of political, religious or ideological views he 

believed that this chill factor was a result of the status quo of society in a post 9/11 era. 

He also viewed the motive element as neutral in that it did not focus on any particular 

political, religious or ideological perspectives.
921

 Furthermore in the extradition case of 

Nadarajah the finding in Khawaja that 83.01(i)(A) was unconstitutional was also 

rejected.  In Pattillo J.‘s opinion, section 2 of the Charter was not engaged since the 
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definition of terrorist in the relative provision was confined to acts of violence. In any 

event the judge asserted that the specific provision did not support ‗an inference that the 

government is involved in profiling, discrimination or the infringement of free expression 

or association of any sort.‘
922

 

When Khawaja reached the Court of Appeal, Rutherford J.‘s conclusion on motive was 

rejected. The Court found ‗that none of the conduct within the definition of ―terrorist 

activity‖ is protected under s. 2(b).
923

 They also noted the lack of any evidence to support 

the allegations of a ‗chilling effect‘ that would normally be required of the person making 

such a claim. The Court of Appeal was in complete agreement with the decision in 

Ahmad in respect of this conclusion.
924

 Leave to Appeal to the Supreme Court of Canada 

has now been granted on this issue.
925

 

There are obvious concerns about the motive element in the definition of terrorist 

activity. The potential for members of a jury to be influenced on the basis that the 

accused belonged to a particular political or religious group could lead to a wrong 

verdict. There could be discrimination experienced by persons who hold similar beliefs to 

those convicted of terrorist crimes, or, by those who were associates of suspected 

terrorists. Trials could be used as platforms for political or ideological causes. In the 
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context of the trial, confusion could arise from testimony of experts covering the motive 

evidence that could contradict the Crown interpretations in religious matters. This would 

lead to prolonged hearings. All these of these problems raise valid objections. 
926

 

However valid the objections are to date, they have not stimulated support, nor have they 

been given sufficient weight by the courts to set aside the motive element.
927

  

 

The concerns, although real, have to be overridden by the fact that the crimes perpetrated 

by terrorists spring from the three elements set out in the motive aspect of the definition. 

It is callow to think that in the absence of the statutory element, that law enforcement or 

security agencies would not indulge in the collection and collation of evidence that would 

support their case. The terrorist organisations will all have an ideology, an association, a 

political nexus or religious calling that is the basis for their activity. Law enforcement 

and security agencies will have to harvest material that is going to show that connection. 

This is particularly relevant when an organisation claims that they carried out particular 

acts of terrorism or the objective is to link a number of terrorist incidents together. The 

Canadian legislation, has taken the step of including the necessity to prove a motive.  
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It is submitted that this has two effects. Firstly it has raised the standard required to prove 

the offence in a terrorism context. The Court of Appeal has explained the offence as 

requiring a ―triple layered fault component,‖ the intent component, the ulterior intent 

component and the proof of specific purpose component.
928

 Whilst this assertion by the 

Court of Appeal may find little support or acknowledgement in the realm of academia, it 

serves as an indicator that the bar is higher for a terrorist conviction than that in 

comparative ‗crime ordinary offences‘ Secondly, it has lifted terrorism investigations out 

of normalcy and into the extraordinary realm. 

6.6 Justifying a Different Approach to National Security Investigations! 

The preceding paragraphs have attempted to explore whether or not a separate approach 

is required to national security investigations. The models set out by Gross have based 

their approach on a public emergency. An emergency, by nature, is confined to a 

relatively short period of time, has implications for the nation as a whole, is imminent as 

opposed to some possibility of an event and has been announced via a declaration from 

the government
929

. In respect of the current national security or terrorist threat facing 

Canada, a public emergency has not been announced.  
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6.6.1 Canada under threat?  

―Terrorism is the most important threat we face. This is not an existential threat to 

Canada, but it is a real threat to us and to our allies.‖ 
930

 It is not necessary to regurgitate 

the various terrorism prosecutions or recall other national security operations in Canada 

and abroad. Canada has not suffered the worst of terrorism. Although a recent global 

study has found Canada to be at low risk from terrorist attacks, the RCMP has estimated 

that there are 50 terrorist organisations in Canada currently and CSIS was investigating 

over 200 suspects involved in terrorism to some extent.
931

 In 2004, research indicated 

that, with the exceptions of the U.S. and the U.K., there were more terrorist organisations 

active in Canada than anywhere else in the world.
932

  If any of these terrorist 

organisations were to cause a mass atrocity the usual ‗witch hunt‘ and ‗blame game‘ will 

commence into how the government could have let it happen, why CSIS did not know 

about it or did they know and not tell anyone.  Following on from these questions will be 

very likely be widespread allegations of the shear incompetence of law enforcement 

agencies to carry out their duties.  

The current threat to national security from terrorism may not have been declared as a 

national emergency. The jurisprudence from the House of Lords has stated that the 
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current threat to the United Kingdom does qualify as an emergency, although the United 

Kingdom had made a declaration from the perspective of Article 15 of the ECHR.
933

 That 

same threat exists against Canada and does not need an emergency to signal to the 

government that accommodations must be made to deal with the threat. It is submitted 

that neither the ‗business as usual‘ model, nor the ‗extra legal‘ model offers a reasonable 

or proportional response. The ‗legal accommodation model‘ which Canada has used has 

been the correct response to the threat. In particular, note has been taken of the need to 

protect information gathered by intelligence services and law enforcement agencies. At 

the same time, mechanisms are necessary to ensure that relevant information is not 

withheld from a person who is subjected to executive proceedings, and, who has a ‗right 

to know the case against them.‘ In national security investigations, whether carried out by 

the intelligence or law enforcement community, reliable intelligence is the golden thread 

that runs through investigations and is crucial in order to prevent catastrophes. The 

investment into intelligence-led national security investigations in terms of human 

sources, technology and relationships comes at a higher cost and takes more time and 

effort than is expended in conventional or ordinary crime investigations.  

Terrorist organisations are generally better organised than ordinary criminals, they are 

forensically aware, employ counter-surveillance techniques, both physical and technical, 

and they are often trained in anti- interrogation techniques. They try to remain 
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inconspicuous within communities and operate in small units with secrecy demanded 

from the members of the cell. Their ultimate goal is to cause mass casualties and 

maximum damage to infrastructure with maximum publicity. 

When these assertions are put together it is submitted that legal accommodation to 

national security measures is necessary and justified. Legal accommodation made in 

periods of tranquillity and in consultation with the community at large can result in a 

legal framework that is workable and Charter compliant. In the alternative ‗knee jerk‘ or 

‗panic theory‘
934

 responses normally developed by governments in the aftermath of 

terrorist incidents are more likely to be overbroad and more severe on individual rights . 

In Canada, in terms of the right to know versus the need to keep secret, two particular 

legal instruments are employed to limit a person‘s right to know the case against them in 

national security proceedings. S.38 of the Canada Evidence Act 
935

 and s. 83 of the 

Immigration and Refugee Protection Act
936

 both operate against the principle of full 

disclosure. Given the scope of this thesis analysis will be confined to s. 38 of the Canada 

Evidence Act . 
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IV  

 

6.7 The Canada Evidence Act –s38 

6.7.1 An Evolution in Public Interest Immunity for National Security.  

This provision of the Canada Evidence Act is the product of legislative evolution from a 

position of absolute privilege in respect of national security claims to its contemporary 

stance in the application of a balance test. Canada had largely followed the United 

Kingdom‘s decision in Duncan & Others v Cammell Laird & Co Ltd 
937

. That decision 

permitted complete deference to the executive claims for non-disclosure of national 

security material in court proceedings. This common law position was set aside by a 

subsequent House of Lords decision in Conway v. Rimmer that transferred the discretion 

as to whether national security material should be disclosed or not to the judiciary. 
938

 

Canada‘s response to Conway v Rimmer was the enactment of the Federal Court Act. 

Whilst the House of Lords case abolished absolute immunity, Canada followed its own 

path and chose to retain the ability to claim absolute public interest immunity in a case 

that involved international relations, national defence or national security.
939

 Under this 

provision a minister of the Crown could produce an affidavit to the court that claimed the 
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production of a document or the contents of the document would be injurious to one or 

more of the three interests. 

The Royal Commission into the activities of the RCMP in 1979 viewed the Ministerial 

discretion to prevent the disclosure of material as ‗unnecessary‘ and ‗undesirable.‘ The 

Commission recommended that the Federal Court be given the responsibility to 

determine whether the need to keep secret takes precedence over the right to know.
940

 

Section 36.2 of the Canada Evidence Act enacted in 1982 brought about an end to the 

absolute immunity claims under the Federal Court Act.  Mahoney J. in Gold asserted that 

the government‘s change of heart had not been brought about ―because the government 

of the day was spontaneously taken by a selfless desire to share its secrets. The executive 

had been unable to sustain the credibility of the system of absolute privilege codified in 

subs. 41(2).‖
941

 Nevertheless the decision on whether to release or prohibit disclosure 

passed to the judiciary in the Federal Court. The relevant provisions later became section 

38. The Anti-Terrorism Act of 2001 brought further amendments to section 38. It 

established pre-trial, trial and appellate procedures in respect of all parties involved in 

proceedings where there is potential that national security information will be 
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disclosed.
942

  The amendments also gave to the government more control over the 

information that might be subject of Stinchcombe or third party disclosure obligations.
943

 

 

6.7.2 The Scope of Section 38  

6.7.2.1 Obligations on Participants and Officials 

Section 38 applies to both civil and criminal proceedings. It includes any administrative 

law proceedings, commissions of inquiry and even parliamentary and provincial 

assembly proceedings. 
944

  The legislation places an obligation to any participant, to 

notify the Attorney General of Canada that there may be disclosure of ―sensitive 

information‖ or ―potentially injurious information.‖
945

 There is no discretion on the part 

of the participant. The trigger mechanism for the disclosure is the belief on the part of the 

participant that the information to be disclosed falls into the category of either ―sensitive‖ 

or ―potentially injurious.‖ The duty on the participant expands in section 38.01(2) where 

the requirement to report the matter to the Attorney –General includes the belief that the 

information is about to be disclosed by another party to the case. If this occurs the duty is 

to notify whoever presides over the case in addition to the Attorney- General of Canada. 
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An official outside the context the hearings may also bring the matter to the attention of 

the person who presides over the hearing and where this discretion is exercised that 

official must notify the Attorney General.
946

  The provision has been justified as an 

attempt to deal with the delays to the criminal process caused when the national security 

claims arise during the trial process. Early pre-trial notification by any of the participants 

or official outside of the trial process to the Attorney-General is essential to resolve the 

issues prior to the actual trial.
947

 

Despite the noble motive, the question of the disclosure of secret material will continue to 

arise during the trial process. The obligations placed on all the participants are overbroad. 

The discretion given to outside officials permits those who have knowledge of the 

information to ensure that no information is disclosed that is going to interfere with the 

security of Canada, until an assessment has been made. Canada is not alone in this 

approach. The United States Classified Information and Procedures Act
948

 requires the 

accused in the criminal trial to submit a section 5 pre-trial notice to the government of 

what he reasonably expects to disclose, or cause the disclosure of,  at a trial or pre trial 

hearing.   

Similar obligations are included in the Australian National Security Information 

(Criminal and Civil Proceedings) Act 2004 
949

  that also covers both criminal and civil 
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claims. In the Australian legislation criminal and civil proceedings and provided for 

separately within the act. The criminal obligations are only triggered once the Crown has 

notified the defence and the court that the provisions apply.
 950

 The procedure only 

applies to federal prosecutions. The legislation has expressly covered both documentary 

evidence and witness evidence that may divulge information that may prejudice national 

security. A person who fails to notify the government, whether in civil
951

 or criminal
952

 

cases, commits an offence, and could face imprisonment up to 2 years. There is no such 

sanction contained in the Canadian Act. 

A notable difference between the foreign legal instruments and the Canadian provision is 

the breadth of Canadian obligations placed on the participants. The Australian and U.S. 

Acts only obligate the defendant to comply and, in the case of the Australian NSI, only 

after notice that the scheme applies has been served on the defence or the parties in the 

civil actions. The broad application of the Canadian Act gives rise to concerns as to how 

the participants can be aware of and understand the obligations under the Act or to 

comprehend the confidential nature of the information they possess.
953

 Whilst counsel 

should be well-acquainted with the relevant legal provisions, the witnesses, law clerks or 

non-lawyer participants in the case are clearly a different position. The government may 

try to assert that these participants are protected by the requirement that the he or she 

                                                      

950
Ibid. at s6 and s. 24. 

951
 Ibid. at s.46C. 

952
 Ibid. at s.46. 

953
 Kathy Grant, ―The Unjust Impact of Canada‘s Anti-Terrorism Act on the Accused‘s Right to Full 

Answer and Defence‖ (2003) 16 W.R.L.S.I. 137 at 150. 



 

370 

 

have a belief that the information is ‗sensitive‘ information or ‗potentially injurious.‘ 

Nonetheless this would not preclude an investigation into the person who defaults or 

attempts to gather evidence where there was knowledge or belief that the information fell 

into the category. This provision would be difficult to enforce, and, it is unclear what 

sanctions exist for a breach of the requirement.  Either a system of notification should be 

implemented, or the obligations should be confined to the accused, his defence team, the 

prosecution and any other party granted standing in the proceeding. In civil proceedings 

notice should be required to be served on all parties by the Attorney-General.  

6.7.2.2 Defence Disclosure   

Aside from the problems created by the obligations placed on participants, Stewart raises 

a further disadvantage of enforced defence disclosure. 
954

 The defence may wish to 

adduce evidence or information into the trial that could assist in the acquittal of the 

accused. Under the notice obligations in section 38.01 the defence must reveal this 

information to the Attorney-General. Not only does this reveal the defence strategy to the 

Attorney-General but the likelihood is that an application will be made to prevent 

disclosure of some or all of the information that the defence intends to use in the trial. 

Although Stewart considers this to be a negative consequence of section 38, it is the 

recommendation of this thesis that defence disclosure has value. Should the 

recommendation of defence disclosure in this thesis in chapter 2 be rejected in respect of  

normal criminal justice processes, there are options to consider defence disclosure in the 
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context of national security prosecutions, or more narrowly in applications for access to 

‗sensitive‘ or ‗potentially injurious‘ information. This will be addressed in the context of 

the federal court process. 

 

6.7.2.3 Sensitive and injurious information. 

The participants obligations under section 38 are activated when either one of two 

categories is involved. ‗Sensitive‘ information has been defined in the Act as information 

that relates to international relations or national defence or national security that is in 

possession of the Government of Canada. It applies whether or not the information 

originated in Canada and is of a type that the government is taking steps to safeguard. 

‗Potentially injurious‘ information means information of a type that, if it were disclosed 

to the public, could injure international relations or national defence or national security. 

The two definitions prima facie look synonymous; however, one has more reach than the 

other. Whilst the latter requires an initial assessment that injury ‗could‘ result to any or all 

of the three disciplines the former requires that it only relate to a type of information in 

the governments possession and that it tries to protect that information.
955

 Ultimately it is 

only the injury test that the court will apply to determine whether there should be 

disclosure or not. Therefore it appears that the ‗sensitive information‘ criterion is 

superfluous and limited only to the obligations placed on the participants to notify the 
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Attorney-General of Canada.  The only other apparent relevance of this criterion is found 

in the power of the Attorney-General under section 38.15. 

6.7.2.4 Attorney-General of Canada’s Options. 

When the Attorney-General is in receipt of notice from a participant or other official he 

or she may: 

(1) authorise the disclosure of the information in full or in part and in order to do so 

impose conditions on the disclosure. (s.38.03(1)); 

(2) enter into an agreement with the person who seeks disclosure without recourse to 

the court. The agreement can authorise disclosure in part or disclosure subject to 

conditions. If an agreement is entered into there can be no application to the Court for a 

disclosure. (s.38.031); 

(3) at any time and in any circumstances, apply to the Federal Court for an order with 

respect to the disclosure of information. (s.38.04); 

(4) issue a fiat and serve the fiat on the prosecutor that prevents ‗sensitive‘ or 

‗potentially injurious‘ information from disclosure in respect of a prosecution that has not 

been initiated by the Attorney- General or on his behalf. Service of the fiat confirms the 

Attorney-General‘s authority over the conduct of the prosecution and any related process. 

(s.38.15). 

6.8 Applications to the Federal Court  

6.8.1 The Cloak of Secrecy   
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Secrecy cloaks much of the section 38 proceeding right from the point where written 

notice is given to the Attorney-General of Canada under 38.01. Neither the fact that a 

notice has been given to the Attorney-General, that an application has been made to the 

Federal Court, or that an agreement has been entered into in respect of the material, is 

permitted to be disclosed.
956

  It is understandable that the actual material subject of the 

process is to remain undisclosed pending the judicial determination.  It is not clear why 

the fact of the application has to remain secret.  

 

This secrecy has been the subject of criticism by both academics
957

 and the judiciary. 

Lutfy C.J., post scriptum, complained that the prohibition can lead to absurd 

consequences. He noted in the Ottawa Citizen Group that the trial court had been aware 

that the section 38 proceeding was to take place. Anyone who had been present at the 

court would also have known of the application under section 38. Regardless of this the 

fact the section 38 process and material filed for the application were not permitted to be 

publicly affirmed.
958

 In Ahmed Dawson J, complained that although he knew that 

conference calls were taking place between the Crown and Lufy C.J. of the Federal Court 

he was not officially aware of the section 38 process until he received an order from 
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Judge Simon Noel.
959

  The restrictive provisions exude government over-reaction to the 

need for secrecy without a logical rational basis for the legal straightjacket.  

 

In a recent decision of the Supreme Court of Canada, comment was made with regard to 

the cloak of secrecy in these provisions. First, the court was of the view that the 

discretion expressed in 38.04(5)(c)(i) in respect of who should be notified of the 

application under section 38 should not be extended to the trial judge. The court 

stipulated that the judge will require notice to effectively discharge his or her duty to 

protect the legal rights of the accused. ―It will always be the case (subject of course to 

other provisions of that act) the he or she ―should‖ be given notice.‖
960

 Even this phrase 

is ambiguous. The word ―should‖ leaves the door open for some discretion in the 

designated Federal Court judge to withhold notice of the proceeding from the trial judge.  

 

There is considerable weight behind the stipulation that will ensure any attempt to 

withhold the notice from the trial judge would require expressed justification. Therefore 

where it is necessary for the trial judge to be kept outside of the knowledge of an 

application under section 38, the Attorney-General or the person who brings a section 38 

application before the designated judge, would be required to show clear justification for 

the restriction. The judge seized of the section 38 application would similarly have to 

record a clear rationale for any failure to notify or delay in the notification of the trial 
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court judge.  A decision not to notify an accused person in a criminal trial of the existence 

of a section 38 application would now be required to be recorded in a similar fashion, 

since the Supreme Court has stipulated that absent compelling reasons the accused should 

be notified of the application.
961

 However, their direction does not appear to apply to civil 

proceedings, although it may well be that a justification to withhold notice should be 

treated in a similar fashion. 

 

The terminology was much less ambiguous in respect of notice to the trial judge of the 

final order of the designated judge in the section 38 application. The Supreme Court has 

dictated that there is no discretion as to whether a notice can be withheld, although, there 

still is a discretion as to what will go into the notice.
962

  Although it is understandable that 

there would be a reluctance around dictating what would go into a notice, guidelines from 

the Supreme Court may have been helpful to guide designated judges to formulate a 

notice which, as the Supreme Court recognised in respect of the initial notice to the 

judge, is necessary to help the judge remain effective in the safeguard of the accused‘s 

Charter rights. 
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6.8.2 Toronto Star Newspapers Ltd. v. Canada – A Challenge to the Cloak.  

A constitutional challenge to the cloak of secrecy in section 38.04(4) and 38.12(2) was 

brought in Toronto Star Newspapers Ltd. v. Canada.
963

 The impugned section 38.04(4) 

dictates that the any application under 38.04 is confidential, whilst 38.12(2) relates to the 

mandatory confidentiality of the court records that can be sealed and withheld from 

public view. The challenge was successful. The impugned provisions were read down to 

apply only to those parts of the process that were ex parte. The decision not only applied 

to the disclosure of the fact that  a section 38 process was in play but also applied to the 

facility to access to the former ‗private‘ records filed with the court. It therefore 

introduced a presumption of access of non-Crown participants and the general public to 

the ‗private‘ the material. The court acknowledged that there were conceivably hearings 

that may necessitate the exclusion of the public from the knowledge of the application 

and to access to the records. Therefore discretion remained with the judge to rule that the 

inter parte process would be kept confidential. 

 

6.8.3 In Camera and Ex Parte  

The Toronto Star case set out in detail the typical progress of the section 38 case 

including what papers are filed, and, the caveats attached to them. This process can be 

summarised: 
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1. A.G. files a motion for directions pursuant to paragraph 38.04(5)(a) of 

the Canada Evidence Act,in which he or she identifies all parties or witnesses 

whose interests may be affected by the prohibition of disclosure of information. 

He may suggest which persons should be formally named as responding parties to 

the application.  

 

2. The Federal Court pursuant to s. 38.04(5)(c) designate the responding parties to 

the application and order the A.G. to serve notice of application and motion for 

directions upon them. 

 

3. The Court will convene a case conference with the parties to discuss the issues 

raised by the A.G.'s motion for directions, including (1) whether it is necessary to 

hold a hearing with respect to the matter; (2) whether any other persons should be 

provided with notice of the hearing of the matter; and (3) whether the application 

should be managed with a formal schedule for the remaining procedural steps. 

The conferences are confidential and are held in camera.  

 

4. A formal schedule is established to prepare the s. 38.04 Canada Evidence 

Act application for hearing. The schedules anticipate the following steps:  
 

(a) the A.G.'s "private" affidavits are served on the responding party and filed 

with the Court; 

 

(b) the responding party's "private" affidavits  are served on the A.G. and filed 

with the Court; 

 

(c) the A.G.'s "ex parte" affidavits are filed with the Court; 

 

(d) cross-examinations on the parties' "private" affidavits take place out of 

court; 

 

(e) the A.G.'s "private" application record is served on the responding party 

and filed with the Court; 

 

(f) the A.G.'s "ex parte" application record is filed with the Court; 

 

(g) the responding party's "private" application record is filed with the Court; 

and, 

 

(h) a hearing is convened at which there are both "private" sessions (at which 
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all the parties are present but the public is excluded) and "ex parte" sessions 

(at which only the A.G. is present).
964

 

 

Both the in camera and ex parte hearings have been subject of a constitutional challenge. 

In Toronto Star the prohibition of the public in s 38.11(1) was ruled unconstitutional and 

was read down as a constitutional remedy. Mandatory private hearings were only to apply 

to ex parte sessions catered for in 38.11(2) unless the judge exercised judicial discretion 

to rule otherwise.
965

  Since there is no secret or confidential information released in these 

hearings this is a sensible approach with sufficient flexibility to exclude the public in 

circumstances that would warrant such an order.  

 

Although s. 38.11(1) was read to down to apply to the ex parte hearing of s. 38.11(2), this 

latter provision was challenged in relation to a subsequent terrorist trial of Mohammad 

Momin Khawaja. The challenge was based on section 2(b) of the Charter as it infringes 

the open court principle and the freedom of the media, section 7 of the Charter in that s. 

38.11(2) is contrary to the principles of fundamental justice and section 11(d) of the 

Charter in that the section infringed Khawaja’s right to a fair trial. The constitutional 

validity was upheld in the Federal Court. 
966

 At the Court of Appeal the decisions of the 

Federal Court in respect of ss. 7 and 11(d) of the Charter where examined. At the core of 

the appellants application was ―the inability for the accused to be represented and for the 
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interests of the accused to be fully advanced or advanced at all in the ex parte 

sessions.‖
967

  With regard to s. 7 of the Charter the court noted the decisions of the 

Supreme Court of Canada and in particular that the principles of fundamental justice will 

vary with the context and the interests at stake. 
968

 It also noted the decision of the 

Supreme Court that fundamental justice does not compel full disclosure of national 

security information and that ex parte features of legislation do not fall below the level of 

fairness required in this section of the Charter.
969

 The Appeal Court dismissed the s.7 

challenge. 

 

In the challenge to the Constitutional validity of s. 38.11(2), under section 11(d) of the 

Charter, the Court of Appeal took a structured approach in the application of the 

challenge by considering the challenge in terms of each part of the Ribic test. The Ribic 

test involves ex parte elements at each stage. Whilst it is sufficient at this point to 

highlight the fact that the Court of Appeal found that the ex parte process did not breach 

the fairness requirements of s 11(d) it is appropriate at this stage to consider the 

application of that test. 

6.8.4 The Ribic Test  

Section 38.06 sets out the role of the designated judge in hearing a section 38 application. 

It does not set out a procedure as to how the designated judge comes to a determination.  
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Letourneau J. at the Federal Court of Appeal developed a three staged process that now 

applies to all section 38 applications.
970

 

(i) Stage 1. Relevance. 

The first step is for the judge to decide if the material brought before it is relevant. The 

threshold on relevance is that found under the common law in Stinchcombe.
971

 This test 

was discussed in Chapter 2 and the recommendations made in that chapter are equally 

relevant to this chapter. It is not suggested that there should be any different test for 

relevance in national security cases.   

 

The first question that arises with regard to the relevance test is to consider whether it is 

required in every case or not. It is submitted that unless the relevance of the material is in 

dispute there is no need for a stage one assessment.  The initial relevance test is carried 

out by the prosecution. Since they have applied the relevance test before bringing that 

material forward there should be a ‗presumption of relevance‘ in respect of the material 

of which the Attorney-General now seeks  a prohibition order.  In Khawaja a particular 

difficulty did arise, when material the Attorney- General sought a prohibition for was 

examined by Mosley J. who concluded that parts of the material were not relevant to the 

proceedings and therefore there was no need to move to stage 2 or 3 in the Ribic test. 
972

 

In the appeal that followed counsel for Khawaja asserted that since the Crown had 
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conceded that the voluminous material was relevant the designated judge should not have 

taken it upon himself to rule that some of the material was irrelevant.
973

  Létourneau J.A. 

for the Court of Appeal disagreed with counsel for the respondent. He was of the view 

that it was for the judge to decide whether the material was relevant and not for the 

parties to decide. He agreed with the counsel for the appellant, that the assessment 

undertaken by the Crown did not relieve the designated judge from the duty to carry out 

an independent assessment.
974

 

 

This takes quite a narrow view to the relevance obligation placed on the designated 

judge. At the first instance the responsibility is on the Crown to sort the wheat from the 

chaff; what was relevant from what is not relevant. It is submitted that this assessment 

carried out by the Crown that results in the identification of relevant material needs no 

further assessment. This review of material in possession of the Crown, initiated by the 

defence counsel, has as its purpose ensuring the accused‘s right to a full answer and 

defence has not been violated.
975

 It is not in the interest of the defence to swamp 

themselves with material irrelevant to the accused. In the context of the section 38 

application, an apathetic or lethargic approach by the Crown should not be encouraged. 

Lethargy manifests in an attitude of putting everything before the judge and leaving it to 

him or her to decide what is relevant.  
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A ‗presumption of relevance‘ would guard against lethargy by the  Crown.  If no issues 

are raised in respect of the material or particular portions of the material that the Crown 

considers relevant then that material can go to step 2. Where the Crown has addressed the 

relevance question of particular material, and is unsure whether it is relevant, they are to 

err on the side of safety by inclusion in the application. Where this approach is necessary 

it would be preferable that the material be categorised as such and indicated to the court 

that a determination on relevance is required. If material is marked in this way neither the 

court nor the opposite party can be under any illusion as to what the position of the 

Crown is. 

 

In the constitutional challenge, the Federal Court of Appeal declared that fairness was not 

infringed in step 1 of Ribic. It was of the opinion that the Court had only to consider 

material that the Crown had proposed as relevant, and not material whose existence was 

in issue, nor whether other documents should be produced. Whilst that may have been 

true in the case at bar, it may not be true in a section 38 application that has arisen out of 

an O’Connor application for 3rd party material.
976

 If an O’Connor application has been 

made in regard to material that meets criteria in section 38, the third party will be 

required to notify the Attorney- General who could well initiate a section 38 procedure. 

In that procedure the relevance at step 1 of Ribic would be in issue and s11(d) of the 
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Charter may well be in play. In this case some of the counterbalancing measures 

discussed in Chapter 5 would be relevant. Moreover if the recommended defence 

disclosure obligations in Chapter 2 were adopted this would also assist in the decision as 

to whether the material was relevant. However, as an alternative to full implementation to 

the defence disclosure recommendations in Chapter 2, it could be accepted that national 

security cases could apply some aspects of defence disclosure and in particular, 

implementation under Ribic step 1 and step 3. 

 

Since the argument has been made that national security investigations and the cases that 

result of those investigations present difficult dilemmas, the introduction of mandatory 

defence disclosure into the section 38 cases, would assist the court at step 1 and step 3 of 

the Ribic test. In this particular step, a defence statement submitted to the Crown 

representatives on section 38 applications, and the designated judge, would allow a more 

effective determination of relevance, whilst at the same time acknowledging the high cost 

in the disclosure of national security intelligence.  

 

A further option would be mandatory disclosure to the designated judge and any 

appointed counsel acting on behave of the accused or interested party. The Federal Court 

of Appeal has clearly indicated that any meaningful review of the material sought by the 

defence requires either the defence strategy or enough information about the defence to 
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be issued to the designated judge.
977

  Although it is submitted that the preferred approach 

would be disclosure to the Attorney- General of the defence statement so that a 

meaningful search of the material can be undertaken, the lesser option has ex parte 

procedures available where appointed counsel who can access the national security 

material can apply the test and bring the matter before the designated judge. 

 

 The U.S. secrecy provisions in Classified Information and Procedures Act (CIPA) raise 

the same issues for the defence in order to access the confidential or secret material. 

Pilchen and Klubes make a valid point that in order to force the government into the 

production of the material or put them into a position that the government refuses to 

produce the relevant material, the defence notice must tie the material that they seek as 

tightly into the charges as possible. In order to achieve this objective, substantial 

disclosure of the defence strategy maybe required.
978

 

 

Should this mandatory model be adapted failure to comply with the mandatory defence 

statement requirement could be fatal to the accused or interested party at Step 3 of Ribic. 

 

(ii) Stage 2. Injury 
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(a) The meaning of injury 

Whilst the burden of proof of ‗relevance‘ rests with the person who seeks the disclosure 

of the information, the burden shifts to the person who objects to the disclosure for the 

second stage of the Ribic test. In most cases this will be the Attorney-General of Canada. 

The designated judge has to determine whether disclosure would cause injury to Canada‘s 

national security, national defence or international relations under s. 38.06(1). Forcese 

appears to be critical of the lack of definitions for national security, national defence or 

international relations given the importance placed on these specific issues in the Canada 

Evidence Act.
979

  Noel J., in a case related to the Maher Arar Commission attempted to 

give meaning to these terms and included a definition of ‗injury‘.
980

  

 

He considered the ordinary meaning of the word ‗injury‘ and concluded that there has to 

be some harm or damage caused to any of the three categories.
981

 Moreover the learned 

judge ruled out any prohibition order for information that would merely be critical or 

cause embarrassment to the government.
982

 A mere assertion of injury will not succeed in 

meeting the standard to show that injury would be caused by the disclosure of the 

information.
983

 The person who seeks to prohibit the disclosure, bears the onus of proof, 
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and must establish a factual basis that injury was probable.
984

 The NSI legislation in 

Australia involves ‗prejudice to national security‘ as opposed to the Canadian ‗would be 

injurious‘ standard. However it set out a more lucid proximity test between the harm 

claimed and the actual threat caused by the disclosure. Likely to prejudice is defined as ―a 

real, and not merely remote, possibility that the disclosure will prejudice national 

security.‖
985

 This approach translates well into the factual basis to be established by 

evidence under section 38.06(1) by the person who objects to the disclosure. This 

standard should be employed in Stage 2.  

 

In a research paper for the Air India Commission, the suggestion was made that  

s. 38 could be amended ―to specify the harms of disclosure to vulnerable sources and 

informers, ongoing operations, secret methods of operation and with respect to 

undertakings given to foreign partners or at least to list such harms as examples of harms 

to national security, national defence or international relations. Such a harm based 

approach might help prevent the over-claiming of national security confidentiality.‖
986

 

On its face the suggestion seems helpful but it is submitted that the amendment is 

unnecessary. The agencies that have been engaged in section 38 applications are now 

well conversant with the ‗harm‘ criteria. The examples quoted as examples are those that 
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frequently appear in affidavits before the Federal Court. For example in Khadr the harm 

to national security, national defence and international relations is given as information 

that tends to  

  a) Identify or tend to identify CSIS's interest in individuals, 

groups or issues, including the existence or absence of past or 

present files or investigations, the intensity of investigations, 

or the degree of success or lack thereof of investigations; 

 

b) Identify or tend to identify investigative techniques and 

methods of operation utilized by CSIS; 

 

c) Identify or tend to identify relationships that CSIS 

maintains with security and intelligence foreign agencies and 

would disclose information received in confidence from such 

sources; 

 

d) Identify or tend to identify CSIS employees or the 

administrative methodology of CSIS; 

 

e) Identify or tend to identify human sources of information 

for CSIS or the content of information provided by human 

sources; and 

 

f) Identify or tend to identify information concerning the 

telecommunications system utilized by CSIS.
987

 

 

An exclusive list of the types of harms that qualify for protection would be too restrictive 

and defeat the very purpose the legislation was created for. To provide examples in the 

statue of the types of harms that can result provides no particular benefit to the process. 

The issue for the court to decide is whether the specific piece of information for which 

protection is sought would cause the harm that is claimed if disclosure is ordered, and 
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that it may qualify as injury. The decision of each Court is the best method to educate 

applicants as to what harms have been recognised by the Court and the expectation of the 

Court as to the proof required to show that such harm would be caused by the disclosure 

of the material. 

 

(b) Deference to the Attorney-General of Canada 

Notwithstanding that the burden of proof placed at this stage of the test is placed on the 

Attorney-General, the Court is to give considerable weight to the Attorney-General‘s 

determination that injury would be caused by the disclosure. In the original Ribic 

decision, deference in this way was justified in terms of the executive‘s (1) access to 

special information and (2) expertise.
 988

 However the judgement from the Supreme Court 

of Canada‘s 
989

 adoptive reference to Rehman is quoted fully.
990

 In so doing other 

elements that justified deference were also included. In the acknowledgement of the high 

cost of failure to address national security issues the responsibility for threat assessment 

in national security is to be made by those elected to positions of responsibility through 

the democratic process.
991

 To some extent this appears to be an abdication by the 

judiciary, a deferential attitude that corresponds to the ‗crisis theory‘ outlined by 

Garrison. In crisis theory the judiciary becomes muted in times of national crisis and the 
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executive takes the center stage.
992

  The UK House of Lords subsequent to Rehman 

denounced any suggestion that the courts have any less democratic legitimacy than the 

government departments and see their role as the protection of the rights of individuals 

against government over-reaction to national security concerns. 
993

 Others that include the 

Supreme Court of Canada have indicated that the judiciary do not have the expertise in 

the field of national security.
 994

 It could be contended that judges are generalists with 

little or no practical experience in national security issues. This deficit is juxtaposed the 

executive‘s apparent access to resources, various agencies and information whereby 

accurate analysis leads to sound determinations on the safety of the state. The assertions 

of the deficiency of the judiciary and the expertise of the government can both be 

challenged.  

 

The Federal Court in Canada has addressed national security concerns for decades and 

has become more than competent in its ability to weigh the competing interests. The 

experience gained by the judges during this period has fully equipped them to carry out 

national security balancing exercises. In a recent immigration security certificate case, the 

Minister who issued the certificate claimed that some deference was owed to the 

determination that the named person was a danger to national security. Counsel for the 
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Minister submitted the decision in Suresh from the Supreme Court and stated the 

Minister‘s decision should not be interfered with so long as there was evidence that 

reasonably supported the Minister‘s assertion. The Federal Court in response stated that 

eight years had passed since Suresh and further judgments from the Supreme Court in 

Charkaoui had pronounced that judges were not to show an over deferential approach to 

national security certificate cases. The Court noted that the legislation did not demand a 

deferential approach to the certificate. The designated judge of the Federal Court 

concluded that little deference was owed to the Minister‘s decision.
995

 It is submitted that 

although the judgment related to security certificates under IRPA a similar approach is 

appropriate to the national security assessment under section 38.06(1). The Canada 

Evidence Act does not at any point demand deference to the Attorney-General but 

requires a conclusion that can only be brought about by judicial scrutiny of the section 38 

application. 

 

The respect bestowed upon the executive for its expertise in national security matters 

must be assessed in light of criticism of governments for their handling of national 

security cases. Intelligence failures in respect of the 9/11 attacks, the weapons of mass 

destruction inquiry, the London bombings and the Mumbai attacks all led to questions 

about the rationale behind judicial deference in the national security cases.
996

  These 

failures together with rulings from Canadian national security cases and inquiries have 
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revealed the propensity of the executive and its agencies to over-claim national security 

privilege.  

 

In a recent section 38 case connected to a civil matter systemic over-claiming was 

identified by Mr Justice Mosley. He determined from the examination of a CSIS witness 

that disclosure analysis of their material was carried out using overbroad categories. 

Important details such as (1) the age of the investigation, (2) the fact that the information 

or methods of operation was already publicly known, (3) the fact that the information 

only concerns operating methods that are no longer in use and policies that are no longer 

in effect because of identified deficiencies and flaws, and (4) whether the use of an 

appropriate alias would provide sufficient protection to a covert source, were not 

considered in the analysis as to whether injury would be caused.
997

  

 

Notwithstanding warnings about over-claiming given in the Maher Arar Report,
998

 the 

Attorney-General was again found to be wanting in his claims for non disclosure orders 

in the Air India Inquiry.
999

 On the one hand the Attorney-General may want to keep as 

much of the secret material from disclosure as possible, and therefore can expect to fail in 

some of the applications for non-disclosure orders. The evidence would suggest that this 
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is the prevalent attitude of the Attorney-General. On the other hand no deference can be 

expected to be shown to government based on the evidence. 

 

Chesney attempts to bring a different approach to deference. He differentiates between 

‗retrospective‘ fact-finding and ‗predictive judgements.‘  He proffers that predictive fact 

finding in national security matters require a specialized judgement as to whether the 

disclosure of particular material would harm national security.
1000

 This specialized 

judgement is particularly relevant to the section 38 determination that pertains to injury 

and provides some support for the Canadian approach. Nonetheless given the increased 

expertise in the Canadian Federal Court in national security matters and the stark 

criticisms of the executive in their claims for national security, deference to the Attorney 

–General as assessor of injury should be minimal.  

 

Once the evidence of injury has been placed before the designated judge, he or she is to 

apply the reasonable test. The judge will consider whether it is reasonable that a minister 

in receipt of the information would come to the conclusion that:  

1. there is a threat of harm or damage to national security, national defence or 

international relations if that information were disclosed; and 

2. the threat is real rather than remotely likely. 

 

                                                      

1000
 Robert M. Chesney, ―National Security Fact Deference‖ (2009) 95 Va. L. Rev.1361 at 1410. 



 

393 

 

An assessment that there is no real threat results in the disclosure of the information, 

whereas a finding in favour of the Attorney-General requires the third step in Ribic. 

 

(iii) Stage 3. A Balance Test. 

Information the disclosure of which would be injurious to national security can only be 

disclosed if the public interest in disclosure outweighs the public interest in non-

disclosure.
1001

 In Kempo it was claimed that at the outset of stage 3 the scales are equally 

balanced. 
1002

 There is no more weight accorded toward disclosure or non-disclosure of 

the material.  The responsibility to show that the scales should tip in their favour rests 

with the person who wants the disclosure of the material. The Attorney-General will 

argue that where there is injury shown in Stage 2 that assessment by the judge should 

ensure that disclosure of the material is prohibited. If the determination of the designated 

judge is that material must be disclosed, notwithstanding the conclusion that injury will 

occur, then that the material should be disclosed in a manner which limits the injury to 

national security, national defence or international relations. 

There appears to have been some ambiguity in the standard required of the persons 

seeking disclosure.. There is agreement that the low Stinchcombe threshold is not 

appropriate at this stage. Courts subsequent to Ribic have consistently applied a higher 

standard than that required under the basic rule. To accept this standard of relevance 

would make it almost impossible to protect information regardless of a stage 2 conclusion 
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that the threat of injury was real. In the initial Ribic decision, the Federal Court of Appeal 

stated in obiter, that although it did not have to adjudicate on the particular test, that 

where national security or national defence are affected it would be inclined to apply the 

‗innocence at stake‘ standard as applied in Leipert for informant privilege
1003

 and 

McClure as clarified in Brown for solicitor-client privilege.
1004

  In Khawaja, before the 

Federal Court on a section 38 application, the Attorney-General asserted that this was the 

correct test to be applied under stage 3 of the Ribic Test.
1005

 In another proceeding before 

the Federal Court of Appeal, Khawaja claimed that the mere burden of proof to show that 

the scales were tipped in his favour was a practically impossible task given that the 

defendant had no access to the secret material and no representation at the ex parte 

hearings.
1006

 If the innocence at stake exception was adopted as the standard for the 

person seeking disclosure, the threshold would rarely be met. 

 

The Federal Court in Khadr made it quite plain that neither the Stinchcombe relevance 

test nor the innocence at stake standard is applicable to the third stage. Rather the 

designated judge will decide which factors are necessary to find the delicate balance 

between the‘ right to know‘ and ‗need to keep secret.‘
1007

  The Khan factors have been 

quoted in subsequent cases and appear to perform a loose legal bench mark from which 

to consider stage three. They include:-  
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(i) The nature of the public interest sought to be protected by 

confidentiality; 

(ii) Whether the evidence in question will ―probably establish a 

fact crucial to the defence‖; 

(iii) The seriousness of the charge or issues involved; 

(iv) The admissibility of the documentation and the usefulness of 

it; 

(v) Whether the applicants have established that there are no other 

reasonable ways of obtaining the information; 

(vi) Whether the disclosures sought amount to general discovery 

or a fishing expedition.
1008

 

 

Roach notes, in his concern that the innocence at stake test may be applied, that the 

standard employed prior to the amendments under the Anti-Terrorism Act was whether 

the evidence sought to be disclosed will ‗probably establish a fact crucial to the 

defence.‘
1009

 This is the second point in the Khan factors and is only one of the factors to 

be considered albeit a most important one.  

 

This contextualized approach can be seen in a subsequent application before the Federal 

Court in respect of information in the Arar Commission.  It produced quite different 

factors. S. Noel J. took time to explain that it was only after all the factual issues in the 

cases are understood that the factors can be identified that will be used in the balance 

exercise. 
1010

 The designated judge did not consider any factors from the previous cases 

and listed the following factors for consideration after considering the arguments and 

evidence from all parties;  
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(i) The extent of the injury; 

(ii) The relevancy of the redacted information to the procedure in 

which it would be used, or the objectives of the body wanting to 

disclose the information; 

(iii) Whether the redacted information is already known to the 

public, and if so, the manner by which the information made its 

way into the public domain; 

(iv) The importance of the open court principle;  

(v) The importance of the redacted information in the context of 

the underlying proceeding; 

(vi) Whether there are higher interests at stake, such as human 

rights issues, the right to make a full answer and defence in the 

criminal context, etc; 

(vii) Whether the redacted information relates to the 

recommendations of a commission, and if so whether the 

information is important for a comprehensive understanding of 

the said recommendation.
1011

 

 

 

The identified factors at (ii) and (v) appear to relate to each other and likely equate to the 

―crucial to the defence‖ standard in the Khan factors listed above. There is nothing in the 

public judgement to indicate how the learned judge in Arar applied a relevancy test at (ii) 

or the importance at (iv). Of particular note is the threshold of importance to a person‘s 

case that must be reached in order that the material will be disclosed is not plain. 

Furthermore in the absence of any indication by the defence of their strategy, it is 

submitted that it is difficult on occasions for a judge to come to conclusions on the 

importance of the material to the respondent‘s case.   
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In disclosure in general and in particular for an accused seeking access to information 

that would cause injury to national security, it should not be up to either the Crown or the 

Judge in his or her exercise under section 38.06(2) to attempt to anticipate every potential 

defence strategy.  Some responsibility must lie with the person who seeks the disclosure 

of the material. The Khan factor that requires the evidence before the designated judge to 

show that the material will ‗probably establish a fact crucial to the defence‘ is an 

appropriate and proportionate factor to be considered in any balancing process amongst 

the other factors developed. It provides an appropriate weight that should encourage the 

defence to reveal something of its strategy in the absence of any mandatory requirement 

to disclose. Its inclusion as the standard test leaves no ambiguity for those involved in 

future cases and ends any arguments by the prosecution as to innocence at stake left open 

in Ribic. 

6.8.5  The Egression from the Ribic Test. 

A judge who egresses from the three stages in Ribic is likely to emerge with a mixed bag 

of conclusions.  The court will consider all the material contained in the documents, not 

just the document for itself that pass through the stages of Ribic. It is highly probable that 

the conclusions reached by the judge will fall into one of five categories. 

 

Category I   - The information is not relevant to the proceeding 

given rise to the section 38 hearing. This material did not 

necessitate a stage two examination. The information need not be 

disclosed. 
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Category II- The information failed the injury test at stage 2.  The 

injury claimed to national defence, national security or 

international relations by the disclosure of the material was not 

proven. That information is ordered released. 

 

Category III- The information passed the injury test at stage 2. 

The public interest in non disclosure was balanced against the 

public interest in disclosure. The public interest weighed in favour 

of disclosure and the material is to be disclosed in its entirety to 

the person seeking the disclosure. 

 

Category IV- The information passed the injury test at stage 2. 

The public interest in non disclosure was balanced against the 

public interest in disclosure. The public interest weighed in favour 

of disclosure and relevant material is to be disclosed. In order to 

limit the injury to national defence, national security or 

international relations the conditions of the disclosure stipulated 

by the court apply. (This would include some form of substitution 

for the original material such as a summary, a redaction document 

or an agreed statement that can be admitted to the trial court). 

 

Category V - The information passed the injury test at stage 2. 

The public interest in non disclosure was balanced against the 

public interest in disclosure. The public interest weighed in favour 

of a prohibition on disclosure. An order of prohibition is granted 

under s38.06(3). 

 

Reasons should be given for the failure to disclose. These could include, that the material 

sought was only marginally relevant to the defence, that is was not material that was 

probably crucial to the fact in issue in the trial. That injury to national security would be 

so great that disclosure could not be justified. It would be necessary that the explicit 

reasons for the non disclosure would be contained in the ex parte decision of the 

designated judge. This is far from an exhaustive list, but it illustrates what would be 

minimally required. The conclusions of the court could well contain elements from all 

five categories given above. The adoption of the category approach would simplify the 
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presentation of judgements whilst assisting the judge in his or her analytical 

determinative process.  

6.9 The Attorney-General’s Veto  

A most contentious provision contained in Section 38 of the Canada Evidence Act is 

power given to the Attorney-General to prohibit disclosure of information in connection 

with a proceeding under the Canada Evidence Act or any other Act of Parliament.
1012

 The 

power has been described as ‗bizarre and excessive‘. It has been granted to protect 

information that has been obtained from, or in relation to, a foreign entity, or, to protect 

national defence, or, national security.
1013

 It signals the government‘s intent to hold on to 

the power over the Crown immunity they possessed before the Canada Evidence Act was 

enacted. Elizabeth Sanderson from the Justice Department has stated that it was ―always 

anticipated that the certificate would be used only in exceptional circumstances; while 

still providing the ultimate guarantee required by our allies and all Canadians that 

sensitive information would be safe.‖
1014

  Furthermore she went onto point out that the 

government had concerns that procedural safety mechanisms in various Acts to protect 

information from disclosure may not be sufficient to meet that objective.
1015

  These 

concerns manifest government paranoia over confidential information and a lack of 

confidence in their own drafting competence. When the Bill had its first reading there 
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was no provision to allow for the review of the Attorney-General‘s decision to issue a 

certificate.  As it now stands there is a limited right of appeal to the Federal Court before 

a single Federal Court Appeal judge. This judge can only review the certificate and 

cancel or vary the decision on the basis that the information protected is not of the right 

kind.
1016

 There is no process open to the Appeal Court by which it may examine an 

alleged error committed by the Attorney-General in the balance exercise he or she has 

carried out prior to the decision to issue a certificate.
1017

 In essence the Attorney-General 

can bring about a section 38 process before the Federal Court, appeal an unfavourable 

decision to the Federal Court of Appeal under section 38.09, seek leave to appeal to the 

Supreme Court of Canada under section 38.1 from the Court of Appeal decision, and ,can 

issue a certificate that prohibits the disclosure of the information in the face of a Supreme 

Court of Canada order to disclose the material. 

 

In their review of the anti-terrorism provisions both the House of Commons Committee 

and the Senate Committee addressed concerns in regard to the Attorney-General‘s veto 

over the sensitive material. The recommendations that came from the separate 

committees were different. The House of Commons Committee recognised the value of 

the certificate process. They made two recommendations. Firstly, that the period for 

which disclosure was prohibited once a certificate was issued was reduced from 15 years 
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to 10 years. Secondly, they sought an additional appeal process from the Federal Court of 

Appeal to the Supreme Court of Canada.
1018

 

 

The Senate Committee made three recommendations. The first was a minor change to s 

38.13. Whereas a valid certificate only had to ‗relate to‘ a foreign entity, the Committee 

recommended a test should be ‗a specified aspect of Canada‘s relations with a foreign 

entity‘. Their second recommendation addressed the ability of the Federal Court of 

Appeal to review the Attorney-General‘s certificate. It asserted that the Appeal judge 

should carry out a balancing test of the competing interests of the right to know and the 

need to keep secret. They noted that there would be instances when there has been no 

judicial intervention prior to the issuance of a certificate that prohibits disclosure, 

specifically in relation to the Privacy Act
1019

 or Access to Information Act.
1020

 

Nonetheless even if there had been a judicial hearing the balancing test is to be carried 

out by the Appeal Court judge. Lastly they recommended a further appeal from the 

Federal Court of Appeal where one judge is sitting to the Federal Court of Appeal where 

three judges will hear the appeal.
1021
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It is astonishing that neither of the committees recommended the repeal of the provision. 

They appear to be content that it remains on the statute books, unemployed, just  

available in the rare event it may be needed. The House of Commons Committee tinkered 

at the outskirts of the provisions. Their most substantive recommendation was an 

additional appeal process. Recommendations were made elsewhere in this thesis in regard 

to appeals from section 37 of the Canada Evidence Act determinations.
1022

 A similar 

approach is recommended in respect of section 38.  

 

 There are two options to be considered in the reform of s38.13. First it is submitted that 

the provision should be repealed. It is unnecessary. The Crown always has the option to 

stop a prosecution or settle a civil action. It is more preferable to address a disclosure 

decision in this way rather than undermine or countermand an order from the Federal 

Court or even the Supreme Court of Canada.
1023

  It would be difficult to perceive that a 

trial judge in a civil or criminal procedure would allow a case to continue after going 

through the appeal processes only to have a certificate issued by the Attorney-General 

that prohibits disclosure of the very information that has been ordered disclosed. Section 

38.14 refers to criminal prosecutions and permits a judge to make whatever order he or 

she feels appropriate in the circumstances to protect the right of the accused to a fair trial. 

This includes entering a stay of proceedings or dismissal of particular indictments. 
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Should the provision ever be used, a constitutional challenge under section 7 and 11(d) 

would likely result. 

 

There is a second option. Taking into consideration the concerns expressed by Elizabeth 

Sanderson, s38.13 could be amended to apply to only certain proceedings that would not 

engage Section 7 Charter rights. Therefore Sanderson‘s concern over the release of 

information under the Privacy Act
1024

 or Access to Information Act
1025

would be covered. 

6.10 Bifurcation in the Canadian System. 

 

In Canada, the trial judges, who must ultimately decide 

whether to proceed or order a stay of the proceedings, are 

arguably placed in a difficult position of having to assess the 

potential prejudice of non-disclosure upon the rights of the 

accused, without seeing the withheld material.
1026

 

 

 

Under section 38.04(1) the application for an order that prohibits the disclosure of 

material is only heard before the Federal Court. There is an overwhelming opinion from 

academics and practitioners against the bifurcated approach to national security privilege. 

The Air India Inquiry provided a comprehensive analysis of the advantages and 
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disadvantages as a result of testimony given and research papers submitted to the 

commission.
1027

 

  

The Attorney-General was a lone voice in his defence of the current system. In his 

support of the two court system he claimed that the Federal Court had the necessary 

experience to deal with national security matters and the necessary secure faculties to 

hold the secret information was already in place.
1028

 Kent Roach notes that one advantage 

of the two court system could be that fact that it keeps the trial judge sterile from material 

that may taint him once he or she is exposed to it in disclosure motions. Nonetheless he 

describes the system as cumbersome and unprecedented outside Canada.
1029

 

6.10.1 Northern Ireland and the Disclosure Court  

In his research paper for the Air India Commission Bruce MacFarlane
1030

 correctly 

identified the Diplock court system that arose during the terrorist campaign in Northern 

Ireland. The system applied only the Northern Ireland and did not apply to mainland 

Great Britain. The Diplock system, named after the judge who made the 

recommendation, involved a judge sitting without a jury, who was both the trier of fact 

and the trier of law.
1031

  However a system was developed under the Diplock system 

where a separate judge was designated to deal with intelligence information that had been 
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collected by the intelligence community and investigating detectives. The efficiency of 

the disclosure court depended on full disclosure to the disclosure judge of all relevant 

material.
1032

  The disclosure system in Northern Ireland is different from the Canadian 

system in that the United Kingdom is a unitary state. The trial judge and the designated 

disclosure judge both come from the Court of Judicature of Northern Ireland.  

Nonetheless, like Canada, a different judge from the trial judge in terrorist cases decides 

whether sensitive information should be disclosed to the defendant or not. The disclosure 

judge was mentioned obiter in Jasper with approval by six judges in dissent in the 

European Court of Human Rights. 

For example, we understand that in Northern Ireland, ex parte 

applications on public immunity grounds are made to a judge 

other than the trial judge. In such a system, no problems of 

participation of the "special counsel" at the trial would arise 

and the trial judge is not put in the uncomfortable position of 

having to see material and then having to discount it at a later 

stage of the proceedings.
1033

 

 

 

The Northern Ireland approach came under scrutiny recently before the European Court 

of Human Rights (ECtHR)  in McKeown.
1034

  McKeown was an alleged terrorist who had 

been stopped with firearms in a car. He claimed entrapment by the police. The complaint 

before the ECtHR was an alleged breach of the right to a fair trial under Article 6(1) of 
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the European Convention on Human Rights.
1035

 He alleged that there was ―no effective 

monitoring throughout the trial of the fairness or otherwise of the evidence being 

withheld.‖
1036

 The disclosure judge had determined that there would be no disclosure of 

the sensitive material. Since the trial judge had not seen the sensitive information he was 

not in a position to decide whether the circumstances had changed such that a review for 

the non-disclosure decision should be made. Likewise the disclosure judge did not 

monitor the daily transcripts from the trial and therefore was not in a position to note any 

change in dynamic in the case that necessitated a review in the initial disclosure decision. 

Only the prosecution barrister would be in a position to notice that relevant material was 

being withheld and was expected to refer the initial disclosure decision back to the 

disclosure judge.  

 

The Court determined that it was not necessary for the disclosure judge to follow the 

daily transcripts and search for a ‗purely speculative possibility‘ that a line of defence 

might emerge at trial. The fact that the prosecution had to be relied on to take the matter 

back to the disclosure judge did not infringe the fairness requirement of the trial. There 

was no violation of conventional rights. 
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The trial judge was able to access the written reasons for the decision of the disclosure 

judge in a bid to assess whether there was a basis to appoint a special advocate or not to 

review the sensitive material.  After doing so, the trial judge acknowledged in that regime 

the disclosure judge was best placed to decide whether the appointment of the special 

advocate was appropriate. 

 

Although the  ECtHR came to the conclusion that the disclosure judge system did not 

breach the convention rights,  there are disadvantages to the system similar to that in the 

Canadian section 38. The Air India Commission considered a number of disadvantages 

that include: 

(i) the loss of momentum in the case causing substantial delays in the progress. 

(ii) the designated judge of the Federal Court does not have the full picture of the 

evidence on which to base its decision. 

(iii) since the trial judge has not seen the sensitive information, he or she is at a 

disadvantage in trying to assess an appropriate remedy under section 38.14 or 

section 24 of the Charter. 

(iv) As the judge has not seen the material, it makes it impossible for the trial 

judge to monitor whether the circumstances of the case require a review of the 

decision.
1037

 

 

In their review of large and criminal complex procedures, LeSage and Code noted the 

inordinate delay caused by bifurcation. They pointed to the trial of Khawaja in Canada 

that originated out of an investigation in London, Operation Crevice. The arrests took 

place on both sides of the Atlantic around the same time.  The Khawaja trial was 

hampered by section 38 applications to the Federal Court. The Canadian trial started two 
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years after the British trial and four years after charges were laid.
1038

 The Air India 

Commission claimed that the two-court system was an unequivocal failure and could not 

be saved.
1039

  

 

The conclusion reached by the Commission was a harsh one and somewhat unjustified. 

The Canadian system of disclosure in general is more expansive than the British system. 

The judges of the Federal Court in their approach to section 38 applications, and in other 

secrecy provisions, have proven themselves to be skilled legal surgeons in their judicial 

dissection of the various material. Nevertheless reform of the section 38 is appropriate. 

Whilst the Supreme Court of Canada recently upheld the constitutional validity of the 

bifurcation in section 38, their comments that it was up to ―Parliament to determine with 

the benefit of experience whether the wisdom of the bifurcated scheme should be 

reconsidered‖ could be taken as a subtle indication of their support for reform.
1040

 This 

leaves the question as to which court should be given the responsibility to try terrorism 

cases.  

6.11 An End to Bifurcation. 

6.11.1 A National Security Court? 

Proponents for the establishment of national security courts are largely found in the 

United States.  It may be trite to suggest that the US has its own particular difficulties 
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generated from their approach to non combatants and the use of Guantanamo Bay.  Much 

of the academic writing on this particular subject has little to offer the Canadian legal 

system.
1041

 The Air India Commission dispensed with any notion of a National Security 

Court, primarily by reference to the ability of other jurisdictions, such as Great Britain 

and Australia that conduct terrorist prosecutions within the normal criminal justice 

system and deal competently with secret information.
1042

 

 

On the other hand, arguments in favour of the establishment of a new national security 

court system largely complain that the current criminal justice system has failed to deal 

adequately with those accused of terrorism- related offences.
1043

 Benefits of a national 

security court would include a dedicated panel of trial judges with an expert bar of 

prosecutors, all of whom would have high level security clearances necessary to access 

all secret information.
1044

  The expertise of these practitioners is particular relevant when 

it comes to decide on the disclosure of national security material to the accused. In the 

relatively few national security cases that Canada has had there has been inadvertent 

disclosures of material that resulted in additional litigation before the Federal Court. 
1045
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This either suggests a mere error in judgement, oversight, neglect or a lack of expertise. 

A dedicated panel of judges and expert barristers in national security matters would help 

minimise the risk of unnecessary exposure. 

 

This expertise coupled with the desire that section 38 applications should be heard by the 

trial judge is the greatest attraction of the new creation. One further advantage of the 

creation of a court is the physical security and procedures than can be developed to 

secure the volumes of intelligence information that comes within the precincts of the 

courts, the security of witnesses and the accused. The American system of the ‗Secure 

Compartmented Information Facility‘ or the SCIF, a highly secure alarmed office in 

which all classified information is keep has the potential to act as a blue print for a new 

national security court. The SCIF is contained in the court building. The information is 

also reviewed in that office whether it be reviewed by the judge or the defence lawyer.  

There are attendants at hand to manage the SCIF who are also available to give assistance 

to the judge, or participating counsel, who are not used to the examination of the 

intelligence material. 
1046

 The people in the U.S. who are charged with this role, although 

employed by the Department of Justice are independent. Given the breadth of Canada 

national security courts would have to be regionalised with a number of courts placed in 

selected provinces. 
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The Canadian Bar Association (Criminal Law Section) has cautioned against the 

establishment of the court. Primarily their fear was based on the introduction of special 

procedures and evidentiary rules that would result in a decline in the constitutional 

protections guaranteed to the accused, including the withholding evidence from the 

accused, and, the admissibility of evidence not currently permitted under current law.
1047

 

 

A further warning in respect of special terrorism courts is articulated in the form of 

criticism of the Northern Ireland Diplock Courts. This approach moves the current 

terrorist from the position of criminal to that of political prisoner or martyr.
1048

  Whilst it 

is accepted that the Diplock system was subject of much criticism, some comments are 

needed to explain the context in which the system has been highlighted as a warning 

against a terrorist court. First, the Diplock system was seen to be part of the normal 

criminal justice system. Second, the Diplock system operated out of need to protect 

witnesses and jurors from intimidation by terrorist factions. It was also believed that in 

empanelling a jury, it would be difficult to secure a fair trial for the accused, since the 

community was divided into two distinct communities. A juror could therefore be 

influenced to cast a verdict based on the community from which the accused came.
1049

 

Third, Canada currently operates a system of judge-alone trials. The difference is that for 
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those offences listed in section 469 of the Criminal Code, both the Attorney-General and 

the accused have to consent to be tried in that way. Once consent has been given it cannot 

be withdrawn without the consent of both parties.
1050

 The problems that Northern Ireland 

experienced are not an impediment to Canada‘s consideration of a national security court. 

 

In the Canadian context if a national security court was the preferred model it could be 

argued that all the benefits of the national security court could be catered for within the 

current federal court structure. 

 

6.11.2 National Security Trials in the Federal Court? 

Most of the infrastructure mentioned above is already in existence in the Federal Court 

system including the ability to deal with interlocutory appeals under the current secrecy 

provisions. There are regional centers in various places in Canada where the court can sit 

and the court in the National Capital Region has secure facilities and security cleared 

staff to manage the intelligence that the court must consider.
1051

 

 

Two main objections are raised. The Federal Court is a creature of statute and does not sit 

with a jury. Statutory provisions would have to be drafted that would allow a jury trial to 

be heard in the Federal Court. Whilst the expertise of the Federal Court in national 

security determinations has been emphasised as rationale for moving all national security 
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measures to the Court, its lack of experience in hosting criminal trials before a jury must 

also be a factor taken into consideration. 

 

The use of the Federal Court as a trial court for terrorism offences may also face a 

constitutional challenge based on section 96 of the Constitution Act, 1867 since it could 

be said to invade the core jurisdiction of the superior courts. Although it is not the 

intention of this thesis to consider and weigh the constitutional arguments as to whether a 

Federal or new national security court would invade the core jurisdiction of the Superior 

Court, it is sufficient to note that arguments can be made either way.
1052

 This leaves the 

Superior Court option to consider. 

 

6.11.3 National Security Trials in the Superior Court?  

In the context of the Superior Court the question is slightly different from whether a new 

national security court should be created, or whether the state should place national 

security trials within the jurisdiction of the Federal Court. The question that concerns the 

Superior Court is more concerned as to why the Superior Court cannot deal with national 

security privilege claims.  There are two main reasons may be suggested. The first 

concerns the expertise of Superior Court judges. The second goes to the management of 

the secret information within the Superior Court. The arguments against a the Superior 

Courts rule in national security trials are weak. 
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To address the first concern, that of expertise. The Superior Court frequently deals with 

all sorts of complicated claims of public interest immunity and evidential privilege. It is 

difficult to see why the national security information should be outside of the competence 

of the Superior Court. The doubt can be well catered for by the selection of only the most 

experienced judges to sit in national security prosecutions. The Attorney-General 

indicated in Ahmad that Federal Court judges ―have developed relevant programs 

concerning privacy, human rights and national security, in conjunction with judges from 

other jurisdictions and scholars.‖
1053

 It would not be difficult to arrange for Superior 

Court judges to become involved in these or similar programs. Moreover in R. v. Ahmad,
 

1054
one of the Toronto 18 cases, Dawson J. seized the applications for national security 

privilege and clearly exhibited both skill and competence in the management of the 

material. It may not have been the manner in which the Federal Court would have 

conducted the proceedings; nonetheless the process was as skilled and as transparent as it 

could be. 

 

The second objection relates to the physical security and personnel clearances. It is 

impossible to make a definitive comment on the current position of Provincial Superior 

Courts in this regard. It is sufficient to state that a standard of security around specific 

provincial courts would need to be developed. Courts that fail the security assessment, 
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whether due to the physical infrastructure or insufficient personnel with clearances, 

would be unable to accommodate a national security trial. Specific courts can be 

designated with the necessary clearance within a province, or relationships may be 

entered with neighbouring provinces, or the National Capital, to ensure that a provincial 

court sitting meets the required security standards. As previously mentioned above the 

American SCIF is attractive and should provide a benchmark for Canada to follow. 

 

The advantages of a Superior Court judge seized with the trial to address the issues of 

national security privilege outweigh any of the other suggestions.  If it were not so, other 

jurisdictions would have moved to a specialist court system. The ability of the trial judge 

to monitor his or her earlier decisions on non-disclosure throughout the trial is by far the 

greatest benefit and the fairest procedure from the accused‘s perspective of the one court 

system. The responsibility for the section 38 analysis should begin as soon as charges or 

indictments have been instigated, where section 38 processes can be part of the overall 

process, built into the various schedules drawn up by the trial judge and agreed by the 

parties. 

 

The recommendation in this thesis is that the Provincial Superior Court is the preferred 

court to undertake national security trials. A separate national security court was 

attractive at the outset of this analysis. At the end of this analysis the Superior Court 
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presents, the simplest, most uncontroversial and most effective choice in the context of 

the Canadian justice system.  

 

In summary it is submitted that the conclusion of the Air India Commission that ―Canada 

lags behind other countries.....in establishing an efficient and fair process to enable judges 

to determine whether intelligence must be disclosed to ensure a fair trial‖ was much too 

harsh. As an investigator of terrorist crime in the United Kingdom, the author of this 

thesis has worked within the UK system. Canada‘s approach is much more structured 

than that of the United Kingdom. The structure is a positive not a negative. Some of the 

counter-balancing methods discussed in chapter 5 should be employed, specifically the 

Office of Public Advocacy. While the bifurcation approach causes delays in the criminal 

justice process, it should be recognised that part of the Canadian problem is due to the 

low common law thresholds of relevance, and, to a lesser extent, the lack of mandatory 

defence disclosure to aid the disclosure process. Nevertheless improvement to the 

Canadian system will almost certainly be made with amendments to the Canada 

Evidence Act that would permit the judge seized of the trial, to manage the process 

currently carried out by the Federal Court. 
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V 

 

6.12 The Case for a New National Security Privilege  

6.12.1  The Proposal  

Recommendation 18, in the Report from the Air India Commission of Inquiry, 

recommends the creation of a new national security privilege by way of amendment to 

the Canada Evidence Act. 
1055

  The purpose of the new privilege is related to an expanded 

role of the national security advisor (NSA). The post is currently filled by Stephen Rigby 

who acted in the post on a previous occasion in 2005-2006.
1056

  The new privilege is the 

product of an effort to protect information provided to the NSA by CSIS for the advisors 

deliberation as to whether dissemination should take place to investigators or prosecutors. 

Under section 19(2)(a) of the CSIS Act
1057

 the agency has a discretion whether or not to 

disclose intelligence they have collected to law enforcement or to the relevant Attorney-

General in connection with investigations or prosecutions. The Commission of  Inquiry 

were of the view that this discretion should not be left to the service to decide whether or 

not to disseminate the intelligence in this way. 
1058

 The fear that CSIS may be in 

possession of information that could prevent a terrorist attack and yet decide unilaterally 

not to disseminate that information in order to protect the sources of the information is of 
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major concern to academics and the Air India Commission.
1059

 The Inquiry 

recommended that the act be amended to require that CSIS ―shall‖ disclose information 

that ―.....may be used in the investigation or prosecution‖ of an offence. In the alternative, 

CSIS could supply the material to the NSA, who would make a decision based on a 

public interest test as to if, and when, the information can be disseminated. CSIS would 

be bound to follow the decision of the NSA. 
1060

 

 

The new privilege would be a class based privilege similar to that extended to Cabinet 

confidentiality by section 39 of the Canada Evidence Act.
1061

 It would protect material 

that was prepared for consideration by the NSA and the material that recorded any 

rationale and decision of the NSA. In addition the privilege would cover the ―work done 

by the NSA to evaluate and oversee the effectiveness of Canada‘s national security 

activities and systems‖.
1062

 

 

The report has attempted to justify the new classed-based approach. The justifications 

have been extracted from the report and seem to be based on: 

1. the need to promote candour in discussions 

2. the fact that all material would relate to national security 
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3. the fact that the material submitted to the NSA was that which CSIS does not 

want disseminated any further, for example ongoing national security 

investigations. 

4. the fact that in evaluating the activities of national security activities weakness 

and gaps in the system might be revealed. 

The invocation of the privilege is modeled on section 39 of the Canada Evidence Act. 

The Clerk of the Privy Council would certify that the information related to confidences 

with the NSA or deliberations by the NSA. A limited judicial review applies but only in 

so far as the information had already been disclosed or that certificate was not bona fide 

under the Act. The privilege would be subject to the innocence at stake exception. 

 

There are some additional measures or safeguards suggested in the report that seem to be 

superfluous: namely that third part disclosure rules apply and attempts to access the 

deliberations of the NSA would necessitate a section 38 application. These requirements 

would not be necessary as they provide a much more diluted protection that the envisaged 

class privilege. 

6.13 . A Critique of the Scheme. 

Canadian common law privilege is evolving away from a class 

privilege mentality toward a case-by-case approach except in 

a very few extraordinary cases. While one cannot rule out the 

creation of new classes (as the law of privilege is very much 

policy based and reflects changing social realities), it is fair to 
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say that the creation of a new class in the current legal climate 

would be rare. 
1063

 

 

Justice Binder‘s comment in Trang#2 is a remainder of the reluctance around the 

development of a new class privilege. The trend has continued to be to move toward a 

more case-by-case approach to the question of privilege. Moreover it is submitted that the 

justifications given in the report are not sufficiently strong enough to warrant the class 

based approach. 

 

The necessity of candour is given as one of the justifications. It can only be presumed 

that the information prepared for the deliberations of the NSA will involve a detailed 

analysis of the extent of the injury to CSIS operations and the national security, national 

defence or international relations of Canada by its disclosure to other agencies. Candour 

is an argument that has continued to exist around privilege at least from the early 

justifications in Duncan v. Cammell Laird & Co.
1064

 In Carey v. Ontario the Supreme 

Court of Canada considered the effect that disclosure would have in relation to candour. 

The case involved cabinet documents.  The court examined the English jurisprudence and 

rejected the inference that candour would be affected by the lack of confidentiality 

provided by the loss of the class privilege.
1065

  It is submitted that the lack of a class 

privilege would not affect the frankness of communication between CSIS and the NSA. 
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Should the agency wish to attain the support of the NSA in a non-disclosure agreement, 

they would need to present a sound case or risk the dissemination of the material. Those 

who deal with intelligence routinely will know, before the NSA makes any deliberation, 

what the decision will be. In the marginal cases, it is not in the interests of the agency to 

hold back on any assessment or analysis that may adversely affect the result they seek. 

Similarly, where the NSA in his deliberations decides that dissemination should not take 

place, it would not be unreasonable to presume that a detailed written record would be 

kept to justify his decision. Failure to make such a record or be required to make records 

would lead to an accountability deficit which is unlikely to be accepted in the current 

climate. 

  

The second justification is that all the material relates to national security. The statement 

is a weak one and deserves no further attention. The third justification listed above is also 

weak. Once the material has been submitted to the NSA and deliberations have taken 

place, the result will be either (a) dissemination, in which case the NSA deliberation is 

irrelevant, (b) a further review to be carried out at a later time i.e. a delay in further 

disseminated or (c) a direction that the material will not be disseminated.  In the case of 

either (b) or (c) no disclosure obligation arises unless a parallel investigation by RCMP or 

other agency is taking place and an O‘Connor application is anticipated. If disclosure 

obligations arise in this way, then section 38 is the appropriate mechanism for a 

prohibition order on disclosure. 
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In respect of the fourth point it is difficult to imagine how these oversight duties would 

impact on disclosure obligations unless the NSA was involved in some operational role. 

It is unlikely that any weaknesses or gaps identified in the national security framework or 

infrastructure would be disclosed. In step 3 of Ribic it would be extremely improbable 

that the balancing process would result in a finding that the public interest in disclosure 

outweighed the public interest in non-disclosure. 

 

It could be envisaged that this type of oversight role could become relevant in a public 

inquiry such as the Air India Commission. If this class privilege were to be created by the 

statute it is probable that relevant material to the inquiry would be withheld on the basis 

of a certificate of the Clerk of Privy Council. If this was the case, the veil of secrecy that 

the NSA would hide behind would be heavily criticised by the Inquiry and the public 

alike. The certainty required by CSIS and other agencies that provide the NSA with 

material should not be made available. Furthermore it is submitted that there is no need 

for the expanded role of the NSA to act as arbitrator for CSIS. 

 

6.14 A Brief Reality Check. 

Fred Magnet provides an apposite description of the juncture between intelligence and 

the criminal law. He contends that the intersection ―is like a boundary between tectonic 

plates. The casual observer does not see much most of the time, but the interaction 
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between the two can result in spectacular mountains and valleys.‖
1066

 The analogy is an 

accurate depiction of the relationship between the intelligence community and law 

enforcement. Most of the time the two arms attached to the body of national security 

investigation operate side-by-side, but independently of one another. Whilst both arms 

operate from distinct and different mandates, the modern threat to national security 

produces an overlap between them. 
1067

 

 

The role given to intelligence agencies is to conduct proactive intelligence investigations, 

that are derived from strategic priorities set by government, and a number of other key 

stakeholders. The role apportioned to law enforcement agencies is to react to incidents 

that have occurred within their jurisdictional boundaries. The latter assumption, on the 

reactive nature of national security investigation, is not entirely accurate. Law 

enforcement agencies, in order to meet the threat of terrorism, must be proactive in their 

outlook and operational objectives. Intelligence is required to drive law enforcement 

operations forward, and each operation performed results in intelligence collections that 

may be fed back into the intelligence system.
1068

  The relationship between the 

intelligence service and law enforcement should be more symbiotic than vassal-like. 
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Although it is accepted that the mandates of the intelligence service and law enforcement 

are different, the importance of the difference should not be pressed too far.
1069

  When an 

intelligence agency provides intelligence to law enforcement, and law enforcement work 

with the security services in the exploitation of that intelligence, the potential for the 

quake of success is enhanced. Where they work in parallel investigations, independently 

of each other, there is potential for disaster.  

 

The author of this thesis on several occasions has been involved in heated exchanges with 

intelligence operatives and managers when it became apparent that parallel investigations 

had been active. Whilst the intelligence investigators were aware of the criminal 

investigation, the criminal investigators were unaware of the interest or involvement of 

the intelligence investigators. The result was the movement of the tectonic plates and the 

quake over lost opportunities to progress investigations or failed prosecutions as a result 

of disclosure issues that arose from law enforcement‘s lack of awareness about the 

intelligence agency‘s interest and/or involvement. It is often assumed by criminal 

investigators that intelligence services will have their own interests in the same national 

security investigation. To some extent there is an expectation that any relative 

intelligence collected by intelligence agents would be disseminated to the lead 

investigator. This has failed to happen on many occasions. 
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Despite negative personal experiences in the relationship with the intelligence 

community, there have been many positive ones, which have resulted in the prevention of 

mass casualties and other terrorist incidents. Most of the successes  that come as a result 

of the work of the intelligence community go unnoticed accept for the select few. It has 

to be accepted that the security services will collect intelligence that it does not wish to 

disseminate outside of the service or to other intelligence agencies. Intelligence collectors 

will perform their function for different purposes from that of law enforcement, and 

where the interests intersect, the intelligence agency may be reluctant to share the 

intelligence. One of the main reasons for the reluctance is the fear of exposure arising 

from obligations under Stinchcombe or third party obligations via O’Connor and 

McNeil.
1070

 

 

It has been suggested that another national security class privilege could be created to 

protect intelligence that would apply to CSIS information or to an aspect of CSIS 

material such as third party material claimed under the third party rule.
1071

 The statute 

based privilege would obviously need to be Charter compliant and would almost 

certainly face a Constitutional challenge at the first opportunity. Considering how 

privilege has evolved in Canada and elsewhere over the past three decades it is unlikely 

that there would be much support either publicly or politically for the new privilege. 
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Furthermore, it would be unlikely that this privilege would assist in the resolution of the 

prosecutions disclose or dismiss dilemma.  Either the court before which an accused 

appears would be left in ignorance of the fact that there is relevant material in existence, 

or the material would be brought before the court to apply some innocence at stake type 

test. The result is going to be the same. The court is likely to give broad interpretation to 

the test and present the Crown with the usual choice to proceed with disclosure or halt the 

prosecution. It is submitted that the answer to this solution is a pragmatic one with a 

strategic focus. 

 

The real strategic issue that needs to be addressed through a set of guidelines, or standing 

operating procedures for the service, that delineate when the service must disseminate 

material to relevant law enforcement, and when they may disseminate material to law 

enforcement. For instance, when they have intelligence that states that identified person 

has committed murder or attempted murder, there should be an obligation to pass that 

information on to the relevant agency. If they have a covert source who has witnessed a 

serious crime, they should be required to disseminate that information to the relevant law 

enforcement agency. Where there is a threat to life of the community, or to an individual 

and the agency is not in a position to ensure the safety of that community, they should 

disseminate the information to the RCMP and provide whatever assistance is required 

thereafter. This information dissemination or information sharing does not constitute joint 
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operations between the two agencies. There are occasions when joint operations should 

take place. 

 

Joint operations between the security service and law enforcement on agreed targets 

should, as an investigative priority, risk assess the injury that disclosure of the existing 

intelligence would cause to national security, national defence or international relations in 

the event of criminal proceedings. If there is no risk, then the operation should proceed. 

As further intelligence is collected it should also be assessed from a disclosure 

perspective. It is too late, as often has happened, to complain to the Crown that the 

information should be protected when it is obvious that it must be disclosed. If the 

assessment is that the injury that would be caused by disclosure outweighs the value of 

the prosecution of the targets, then alternative measures have to be considered. The 

operation can go off in different directions and try to work its way to the goal using a 

different path, different resources and different assets. The benefit of early consultation, 

and agreed operational objectives, is that the decisions set out what a successful outcome 

will be. Where criminal prosecution is the desired outcome, then all operational activities 

should be set at evidential standards. This ensures the admissibility of the information 

that is gathered, whilst still allowing for the identification of new intelligence 

opportunities, or the identification of information that must be protected from disclosure. 
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It has been the author‘s experience in working with intelligence operatives that they do 

not always know the limitations of intelligence or evidence in the context of criminal 

prosecutions. Further, operatives often do not realise or understand the legal obligations 

to disclose that can be placed on the intelligence community. With the legal advice 

available to intelligence organisations such as CSIS there is no excuse for the lack of 

thought, preparation or analysis in respect of obligations that may arise to disclose. 

 

Wesley Wark reviewed the evolution of the MOU‘s between the RCMP and CSIS. In the 

initial 1984 memorandum RCMP was to rely on CSIS for relevant intelligence to national 

security offences, however with the new 2006 memorandum the reliance factor had 

disappeared. Manifest in the 2006 document was the CSIS concerns of the risk of 

disclosure of their material from the obligations of disclosure in criminal prosecutions.
1072

  

Currently there does not appear to be any agreement of when intelligence must and may 

be disseminated to law enforcement. Published elements of the memorandum concentrate 

more on the expectation that applications will be made under section 38 of the Canada 

Evidence Act to protect the information. There are already oversight bodies for CSIS and 

joint meetings between CSIS personnel and RCMP investigators to discuss strategic 

priorities. There are always going to be tensions between the intelligence agencies and 
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law enforcement.  Nevertheless the people who are appointed to lead these organisations 

must be trusted to direct the organisations in accordance with their legal mandates and 

government policy. Bureaucratic layers to police CSIS such as recommended in the Air 

India report will only suffocate the creativity and operational efficiency of the service. 

The right appointments into key positions in the relevant agencies can provide the right 

leadership that can bring about a culture of symbiosis between CSIS and law enforcement 

when their respective interests overlap as they do in national security investigations. 

6.15 Privilege for National Security Sources  

The Air India report has considered in detail the current ambiguity that lies between the 

police informer privilege and the case-by-case privilege applicable to sources handled by 

the Intelligence agency. Chapter 4 of this thesis has detailed the case for reform of 

informant privilege and in particular the position with agents in the field. It is submitted 

that the recommendations made in that chapter are applicable to national security sources 

handled by CSIS. There should be no difference made between a person who supplies 

information to law enforcement and those provided to the police. This recommendation is 

contrary to the conclusions reached by Simon Noel J in Re Harkat 
1073

 and the 

conclusions drawn by the Air India Commission.
1074

 

In Harkat the reasons given for the distinction in the protection given between the 

intelligence sources and police informants was quite simply due to the fact that they were 
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recruited by a civilian agency. If the mandate for national security still remained with the 

RCMP as it did prior to 1984 police informant privilege would apply. The confidential 

sources who perform the functions on the ground are performing the same roles in the 

context of national security whether they are handled by the police service or by the 

intelligence service. Drawing again from the experience in Northern Ireland, until 

October 2006 the primacy for national security intelligence in the province was with the 

police service. MI-5 did have an involvement, they handled a much smaller number of 

sources and on some occasions there was a joint handling relationship between MI5 and 

the police service. When primacy passed to MI-5 in October 2006, responsibility for the 

sources already part of the ‗stable‘ also passed to the security service. In many if not most 

of the sources, the police handlers continued not work with MI-5 as handlers.
1075

 The 

moral of the tale is that the sources, whether recruited by police or the security service, 

perform the same role. ‗Police‘ in police informant privilege requires to be interpreted 

broadly.  

Simon Noel J. did protect the confidentiality for the source under the Wigmore principles 

which extends a common law case by case privilege if the following four conditions are 

meet the common law privilege is extended or recognized: 

(1) The communications must originate in a confidence that 

they will not be disclosed. 
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(2) This element of confidentiality must be essential to the full 

and satisfactory maintenance of the relation between the 

parties. 

(3) The relation must be one which in the opinion of the 

community ought to be sedulously fostered. 

(4) The injury that would inure to the relation by the 

disclosure of the communications must be greater than the 

benefit thereby gained for the correct disposal of the 

litigation.
1076

 

The Air India Inquiry highlighted several reasons that militated against the value of 

police informer privilege for CSIS Sources.
1077

 Comments have been added below each 

of the arguments given. 

1.  Parliament made a decision not to give CSIS law enforcement powers. The informer 

privilege, at least in Canada, has traditionally been reserved for police informers; 

Police powers are not required in order acknowledge the policy behind the privilege. It is 

submitted that the same policy reasons behind informer privilege as discussed in Chapter 

4 apply equally to CSIS sources. 

 

2.  CSIS deals with informers under its mandate to investigate threats to the security of 

Canada. It will often be premature at the time of such investigations to make promises 

that effectively give informers a veto over whether they can be called as witnesses or 

whether any identifying information about them is disclosed in a subsequent terrorism 

prosecution; 
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It is difficult to reconcile how in the criminal context that a person may need to be given 

the assurance of confidentiality in order to secure information about a burglary, when a 

potential CSIS source who has access to suspected terrorists, a building where suspected 

terrorists live or attend, has observed some suspicious activity that could develop into a 

national security interest does not qualify for the same assurance given to the informant 

in respect of a burglary. The fact that the potential source is talking to a covert agency, 

would lead to an expectation that that potential source would be treated with the same 

secrecy. In dealing with terrorism prosecutions in Northern Ireland it occasionally the 

case that where a national security source had to be identifies, that the prosecution had to 

be withdrawn. 

 

3. The identities of CSIS sources can already be protected through applications for public 

interest immunity and national security confidentiality under sections 37 and 38 of the 

Canada Evidence Act or through the recognition of a case-by-case privilege. Extending 

informer privilege to CSIS informers is not necessary because section 18 of the CSIS Act 

makes it an offence ......to disclose information about a confidential source of information 

or assistance to CSIS.  

 

The sub-comment from the Commission recognised that the protection offered is a 

weaker privilege offered under the police informer privilege. The risk taken by those 

involved in National Security investigations should receive the recognition it deserves. 

 

4. Extending police informer privilege to CSIS sources might lead to judges weakening 

the protections of informer privilege by gradually allowing the privilege to be defeated by 

exceptions in addition to the existing innocence-at-stake exception. 

Informant privilege is well established in Canadian Jurisprudence and has been subject to 

a consistent approach by the Supreme Court of Canada and the lower courts. Parliament 
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has always the option to codify the common law to ensure that the policy behind it is not 

diminished. 

To some extent the Inquiry is sitting on the fence. The recommendation in the report was 

against codifying police informant privilege for CSIS sources, although the door was left 

open for the potential that the judge-made law may result in the application of informant 

privilege to CSIS sources. It is not a huge leap to ratify informant privilege in this way. In 

addition the treatment of CSIS sources in this way ensures that on any occasion there is a 

handover of the source from one organisation to another, as arose in the case of Malik 

and Bagri,
1078

 there are no issues as to what policy should apply or at what stage does one 

policy stop and the other start. So long as the conditions of the privilege are met both 

organisations and the source will have some certainty.  
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VI 

6.16 Conclusions 

A considerable amount of analysis in this chapter explored the need for Canada to adopt a 

distinct approach to national security threat and in particular the terrorist threat. It is 

submitted that in general Canada, in its use of the accommodation model, has instituted 

an appropriate response to a constant threat. In respect of the clash of the two imperatives 

in the ‗right to know‘ the case against an accused and ‗the need for the state to keep 

secret‘ national security intelligence, Canada has opted for a separate and distinct 

approach than that used for other specified public interests. It is recommended that a 

number of amendments to section 38 of the Canada Evidence Act in some instances 

would make the procedures more effective and efficient and in others produce a fairer 

system. 

6.1 7  Recommendations:  

 

 Obligations on participants in proceedings under s38.01  of the Canada Evidence Act to 

require the Attorney-General to serve notice on the participants before the obligations 

are engaged. 

 In the alternative to mandatory defence disclosure recommended in Chapter 2 of this 

thesis, mandatory defence disclosure should be required under section 38 of the Canada 

Evidence Act; 
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  Either 

 Defence disclosure should be mandatory as an exception to the general rule, 

whereby the defence must serve a defence statement on the court and the Attorney-

General as part of the private affidavit served on the court and Attorney-General. This 

not only assists to identify relevant material to be brought before the court, but also 

assists in the balancing test in the 3
rd

 part of Ribic  

-OR- 

 A defence statement is served on the court in a similar fashion to the ex parte 

affidavit of the Attorney-General. The defence statement should be part of an ex parte 

procedure where the prosecution is excluded. The defence statement is revealed to a 

special advocate where one is appointed, who could access the material and advise the 

court accordingly. 

 Where the prosecution produces material in a section 38 Canada Evidence Act hearing 

there should be a ‗presumption of relevance‘ applied to material so produced.  Where 

this presumption is applied there is no requirement for the first step in Ribic. 

 In the ‗egress‘ from the Ribic test and the determination of the issues before the section 

38 designated judge the 5 categories of material suggested in this chapter would assist 

judges in categorising the material. 

 The authority of the Attorney General in Canada under s38.13 Canada Evidence Act that 

permits the Attorney-General to issue a certificate prohibiting disclosure of the 

certificate in respect of proceedings under the Canada Evidence Act, or any other Act, 
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should be repealed. In the alternative the provision should be amended to apply to only a 

proceeding or an application that does not engage section 7 of the Charter. 

 The Canada Evidence Act is amended to eliminate bifurcation by transferring the 

responsibility for applications made under section 38 Canada Evidence Act in respect of 

terrorist trials to the trial judge. 
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Chapter 7 

Conclusions 

 

The two imperatives, the right to know and the need to keep secret, are in a constant 

battle within the justice process whether in ‗ordinary‘ criminal proceedings or in national 

security investigations. Throughout this thesis I have attempted to expound the principles 

involved in the legal contest. I have sought to find a balanced and fair approach that 

recognises both imperatives, and also recognises the fact that, in some cases, one trumps 

the other. The suggestions for improvements are often technical. Whilst some call for out 

and out reform, others propose a change in culture within organisations. The key issues 

from each of the Chapters are summarized as follows: 

7.1. Chapter 2-  

The Accused’s right to Know in the Context of the Criminal Trial  

This chapter asserted the need for complete reform at all levels in the criminal justice 

process. The development of disclosure in Canadian criminal law has been, to some 

extent, incremental and a creature of common law. Whilst it may be argued that the 

Canadian Charter has entrenched disclosure standards, the fact remains that the Supreme 

Court of Canada has been responsible for refining this framework over a considerable 

period of time. 
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The argument that this aspect of Canadian criminal law is fixed and entrenched leaves no 

room for the possibility that the law on disclosure can be modified through codification, 

to bring about a more effective and efficient system and one that acknowledges 

adversarial symmetry in the justice process. The process must begin with clear rules and 

practices that address the role, responsibility and accountability of the police officer in 

the collection and collation of material in an investigation. Whilst this particular process 

could be best achieved by the enactment of legislation it could be brought about by 

internal police polices or regulations under the Police Services Act.
1079

 A more focused 

codification on the overall process of disclosure with in the Criminal Code
1080

 or Canada 

Evidence Act
1081

 would bring about a regime in which more certainty would be apparent 

on all aspects of disclosure. 

It submitted that the scheme would require that the definition of relevance be addressed, 

as suggested in Chapter 2, and that defence disclosure becomes mandatory in the 

disclosure process. There is little doubt that this legislative approach would result in a 

constitutional challenge. In anticipation it would be preferable that any proposed 

legislation be the subject of a constitutional reference to the Supreme Court of Canada in 

the absence of a section 7 violation being saved under section 1.  

 The recommendations from Chapter 2 include the following: 
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 The Canadian common law approach to disclosure is replaced by a new legislative 

approach. 

 New legislation will replace the current common relevance test with a codified ‗positive‘ 

relevance test as set out at page 29-33. 

 A duty on law enforcement to pursue all ‗reasonable‘ lines of investigation 

 The Auditor General will schedule formal inspections in relation to disclosure in a 

number of law enforcement agencies. Federal, provincial and municipal police forces are 

required to carry out disclosure compliance programs as part of their public 

accountability programs and publish the results. 

 The format of disclosure should be altered to include delineation between material the 

prosecution will rely on (the prosecution file) and miscellaneous material. Sensitive 

schedules should be employed. Accredited training should be created for disclosure 

officers and investigative officers throughout Canada. Civilians should be directly 

recruited and trained as specialists for the role in major investigations. Certified 

disclosure should be employed to improve accountability mechanisms. 

 The duty of the prosecution to disclose only on a request from the defence is abolished. 

The obligation should be automatic once the accused has been charged or on the 

accused‘s first appearance before the court. 

 The current obligations on the defence to disclose is consolidated, expanded and codified 

as set out in Chapter 2 pages 71-73. 
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 Sanctions for failure of the defence to meet disclosure obligations is adopted as 

suggested in Chapter 2 at page 75-76. 

 The current duty to inquire under McNeil is extended to include a duty to inquire from 

authorities beyond the borders of Canada. There is no ‗duty to obtain‘ where third 

countries decline to cooperate with the prosecution authorities in Canada. 

 

7.2. Chapter 3 - The Need to Keep Secret: Public Interest Immunity. 

The need to keep information secret from the accused and the public is generally claimed by 

way of Public Interest Immunity (PII).  The procedure in Canada for claiming PII can either 

be by way of common law applications or by applications under section 37 of the Canada 

Evidence Act. To some extent this process is ad hoc since applications can be made orally 

before the courts and without advance notice to the accused. Whilst  there will be instances 

during the trial process where unexpected issues arise that demand applications  during the 

trial, there are a great many more instances where the prosecution will be aware in advance 

of the PII issues that can affect the course of the proceedings. In the latter instances such 

applications should be in writing and on notice to the defence. 

 

Under the current system where an application is made to the Superior Court from the lower 

courts under section 37 of the Canada Evidence Act a written application has to be made to 

the Superior Court. There are those who will argue that to enforce this requirement at all 

levels will lead to unnecessary bureaucracy and delay. This should be countered with the 
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argument that those issues that are unexpected and arise during the hearing should not be 

allowed to unnecessarily delay the process. However, the requirement and benefit gained by 

putting both the court and the defendant on notice outweighs the disadvantages that result. 

 

Furthermore, the advantages afforded to the Crown to present an application for PII under 

common law and then, following an unsuccessful application under common law, to apply 

again under section 37 of the Canada Evidence Act, are disproportionate and grossly unfair 

to the defence.  Whilst it is not recommended that the common law be ignored it should be 

incorporated into the statute to make one process for PII where the prosecution, or person 

making an application, has only one opportunity to make an application. Although it is 

likely that the Crown would object strongly to any modification in this process, the 

suggested change would bring about a much fairer system of justice. 

 

Crown Privilege, as claimed in the Section 39 of the Canada Evidence Act, is perhaps one 

of the most draconian legislative instruments left in Canadian privilege law. Whilst the 

United Kingdom has divested itself of a right to protect Cabinet documents in favour of 

leaving the decision to the courts, the Canadian method is to ensure that the Cabinet can 

protect itself from unwanted disclosure allowing only for an extremely limited judicial 

review. In modern government in an age where ministers and politicians claim open, 

accountable and transparent government, this particular legislative provision needs to be 

repealed. Only the judiciary should have the authority, in the context of administering 
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justice, to withhold information from the parties involved in a case. The recommendations 

in respect of this section and those addressed in Chapter 3 are reproduced below: 

 

 Law enforcement agencies need to anticipate Public Interest Immunity (PII) hearings 

from an early stage in their investigations. The Canadian Associations of Chiefs of 

Police (CACP) should produce guidelines to act as standard operating procedures for law 

enforcement to assist in the preparation and presentation for PII. Other agencies should 

develop their own standard operating procedures. 

 A formal standard written process for applications for privilege should be established by 

both the Provincial and Federal Courts. 

 The Canada Evidence Act becomes the only method for applications of privilege or 

public interest immunity. Amendments are made to the Canada Evidence Act to ensure 

that the common law privileges or public interest privileges are preserved along with a 

judicial discretion to recognise new categories as it currently does within the statute. 

Section 37 of the Canada Evidence Act should not attract any interlocutory appeal 

procedure. 

 Section 39 of the Canada Evidence Act is reformed to require the Clerk of the Privy 

Council or the Minister to balance the public interest in disclosure against the public 

interest in non disclosure. This exercise should be set out in the certificate to the extent 

possible without the exposure of the actual material which the certificate seeks to 

protect. The applicant for disclosure is required to show that the documents sought are 
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relevant to the issues in the case in that they are likely to be of assistance in the case. The 

applicant should have no other way to obtain or introduce the evidence required to meet 

the case. Where this threshold is met, the court will review the certificate and, if need be, 

inspect the documents in order to decide to uphold the certificate or order disclosure. 

 

7.3. Chapter 4 - The Need to Keep Secret: Informants and Agents. 

Whilst other jurisdictions may have moved to a case- by- case approach, balancing the 

impact of non- disclosure on the accused against the public interest in non- disclosure, the 

Canadian system clings to a class- based approach on informant privilege as set out by the 

Supreme Court in Leipert.
1082

  Informant Privilege remains a complex issue and one which 

frequently arises in trials in various forms. This Chapter took a theoretical and pragmatic 

approach in the analysis of the privilege. It stresses the benefits of a robust management 

system in the handling of informants. A more robust management system brings about a 

more accountable system and a system that can be subject of judicial scrutiny in criminal 

trials.  

The different types of categories of informants were set out in an attempt to exhibit the 

investment that is often made in the recruitment and management of informants, some of 

which will only bare fruit in the longer term. Despite this particular assertion it 

acknowledged that the majority of informants will be short term and perform their activities 

at the lower end of the criminal scale in respect of  minor narcotic crimes or burglaries. 
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The Chapter endorses the need to protect informants. At the same time it suggested where 

the need to reveal the informant has primacy over the need to keep the informant secret that 

a graduated response to exposure be taken. The graduated response includes a full range of 

measures that may be employed to prevent the actual revelation of the identity of the 

informant by means of anonymity, disguise or other measures. The discretion in this regard 

must rest with the judge. 

The protective measures are of particular relevance when the activities of informants are 

considered to be agents in the field. These particular informants are outside of the protection 

of informant privilege under current Canadian case law. The argument is made that not all 

agents in the field are agent provocateurs and therefore, given the investment made by law 

enforcement and dangers to the informant, these informants should have some protection 

afforded to them. The three stage test suggested to assess whether an informant should have 

protection, is a more intrusive test than that currently in place under R. v. Mack.
1083

 It 

ensures that protection is afforded to informants in appropriate circumstances despite their 

activities in the field.  

 It is anticipated that, given the scope of informant privilege and the recent consideration by 

the Supreme Court in Barros,
1084

 a decision that raised more questions than answers, 

informant privilege will be back in the Supreme Court. The recommendations in Chapter 3 

are reproduced below: 
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 The jurisprudence of the European Court of Human Rights addresses positive obligations 

on the state in respect of the right to life. Canadian jurisprudence has rejected any 

suggestion that positive obligations exist under section 7 of the Charter.  It is 

recommended that the courts review their position with regard to positive obligations in 

light of European jurisprudence with respect to the right to life, liberty and security of 

the person. 

 As a consequence of the recent Supreme Court of Canada‘s decision in Barros to the 

effect that the defence can make lawful investigations into the identity of the informant, 

further clarity is required as to what the defence can do with the information that 

identifies the informant. It is recommended that once the defence is in possession of the 

identity of the informant, they are bound ethically and in compliance with the law to 

seek leave of the court before taking any action that may reveal the identity of the 

informant to others outside of the circle of knowledge. 

 A two stage test is adopted by the judiciary for unilateral disclosure of the informant‘s 

status. 

 A three staged approach be employed by judiciary to establish whether an agent has 

acted as a provocateur. Where a court concludes that the informant was an agent 

provocateur the innocence at stake exception does not apply does not need to be 

considered and disclosure must take place. 



 

446 

 

 The Criminal Code is amended to legislate for access to affiants / sub-affiants, 

anonymity and use of screens as potential alternatives to the production of informants to 

give evidence. 

 

7.4.  Chapter 5 - A Hierarchy of Counterbalancing Measures: Alternative Measures to 

Counterbalance the Need to Keep Secret with the Right to Know. 

Where the accused person has had his or her ability to make full answer and defence impeded 

by the non- disclosure of material, measures may be required to ensure that any adverse 

impact on the accused is minimized. The use of measures placed within the hierarchy 

provides a model that suggests a graduated response to restrictions.  The increase in the 

protection given to the material and the need to keep secret is inversely proportional to the 

ability to make full answer and defence and the right to know. The default position is 

therefore full disclosure. Thereafter all the measures listed in descending order are potential 

solutions or applications to counter balance the adverse impact on the accused.  Where the 

need arises, where it is justified and where it is proportionate, the hierarchy provides a 

method of moving through the various options to arrive at an appropriate solution in any 

given case. The recommendations in the Chapter are produced below: 

 

 An undertaking by defence counsel, not to reveal the contents or information provided 

by the Crown, should remain as an ad hoc solution to potential disclosure issues, 

irrespective of the availability, or, use of other counterbalancing methods. This method 
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should only be employed on a voluntary basis. Undertakings should only be entered into 

with consent of the accused or affected person. The voluntary agreement is to be in 

written form and signed by all counsel bound by it and by the accused or affected person. 

The undertaking is endorsed by the court.  

 A pre-trial forum between special advocates and intelligence services is recognised as 

good practice. The establishment of the forum enables potential resolutions to be reached 

that reduces the need for litigation and attempts to counterbalance the competing 

demands in the administration of justice. 

 An Office of Public Interest Advocacy is established. The Office is funded by 

government but operates independent of government. 

 

7.5.  Chapter 6 - National Security. 

Before addressing the right to know versus the need to keep secret in the context of national 

security measures, this chapter examined the case for a separate approach to national security 

issues  outside of the normal provisions applied to ‗ordinary crime‘.  From an examination of 

some of the theoretical discussions on the subject it appears that Canada has taken an 

approach of constitutional and legislative accommodation. In doing so, it has decided to 

employ the separate and distinct approach to national security and, in particular, terrorism. 

Whilst the enthusiasm for this approach is not shared by all,
1085

 I submit that the approach is 

the correct one. The introduction of a separate approach for national security investigations 
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and processes within the justice systems does however open up a wide variety of alternative 

procedures and concerns.  

  

This thesis has examined the possibility of separate national security courts and concluded 

that, in the Canadian context, the Provincial Superior Court is best suited to conduct trials 

and deal with applications for non- disclosure of sensitive material. The subject of national 

security confidential sources handled by CSIS has been addressed. Despite rulings in Federal 

Court rejecting the applicability of informant privilege to CSIS sources, the avoidance by the 

Air India Inquiry in coming to a determination of its applicability, followed by a decision by 

the Court of Appeal to leave any decision on the topic to the legislature,
1086

 a case has been 

made in this thesis for the extension of informant privilege to apply to CSIS sources.  

 

With the introduction of a distinct approach to terrorism it can also be suggested that there 

should be a distinct and separate approach to disclosure and privilege within the parameters 

of national security legislation or common law. To some extent this had already been 

reflected in section 38 Canada Evidence Act that addresses national security information and 

establishes separate processes of dealing with secret information in criminal and civil 

proceedings. It has been suggested in Chapter 2 of this thesis that Canada should adopt a 

more positive approach to the definition of relevance and introduce mandatory defence 

disclosure. This change would also apply to national security measures. In the event that 
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there is little appetite from this type of reform there is benefit to be found in introducing 

mandatory disclosure into the Section 38 Canada Evidence Act regime. It is submitted that 

any challenge that would be made to this demand would be saved under section 1 of the 

Charter given the type of material under examination, the jeopardy involved to national 

security and the benefit to the court in being able to weigh the case for disclosure from the 

perspective of the defence. Although these recommendations are quite technical, they 

provide a more balanced approach whilst ensuring that there is built in safeguards for the 

defence or interested parties. The recommendations in Chapter 6 have been reproduced as 

follows: 

 

 Obligations on participants in proceedings under s38.01 of the Canada Evidence Act are 

amended to require the Attorney-General to serve notice on the participants before the 

obligations are engaged. 

 In the alternative to mandatory defence disclosure recommended in Chapter 2 of this 

thesis, mandatory defence disclosure should be required under section 38 of the Canada 

Evidence Act; 

 Either 

 Defence disclosure should be mandatory as an exception to the general rule, 

whereby the defence must serve a defence statement on the court and the Attorney-

General as part of the private affidavit served on the court and Attorney-General. This 
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not only assists to identify relevant material to be brought before the court, but also 

assists in the balancing test in the 3
rd

 part of Ribic  

-OR- 

 A defence statement is served on the court in a similar fashion to the ex parte 

affidavit of the Attorney-General. The defence statement should be part of an ex parte 

procedure where the prosecution is excluded. The defence statement is revealed to a 

special advocate where one is appointed, who could access the material and advise the 

court accordingly. 

 Where the prosecution produce material in a section 38 Canada Evidence Act hearing as 

relevant material there should be a ‗presumption of relevance.‘ On the material where 

there is a presumption there is no requirement for the first step in Ribic. 

 In the ‗egress‘ from the Ribic test and the determination of the issues before the section 

38 designated judge the 5 categories of material suggested in this chapter 6 would assist 

judges in categorising the material. 

 The authority of the Attorney General in Canada under s38.13 Canada Evidence Act that 

permits the Attorney-General to issue a certificate prohibiting disclosure of the 

certificate in respect of proceedings under the Canada Evidence Act, or any other Act, 

should be repealed. In the alternative the provision should be amended to apply to only a 

proceeding or an application that does not engage section 7 of the Charter. 
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 The Canada Evidence Act is amended to terminate bifurcation. The responsibility for 

applications made under section 38 Canada Evidence Act in respect of terrorist trials is 

transferred to the trial judge. 
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Anti-terrorism Act, SC 2001, c 41 

Bill C-53 An Act to Amend the Criminal Code (Mega Trials) First reading November 2, 
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Bill C-3: An Act to amend the Immigration and Refugee Protection Act (certificate and 

special advocate) and to make a consequential amendment to another Act (LS-567E)  

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being 

Schedule B to the Canada Act 1982(U.K.), 1982, c.11. 

Canada Evidence Act, R.S.C. 1985, c. C-5. 

Canadian Security Intelligence Service Act.1984, c. 21. 

Civil Procedure Rules (CPR) (U.K.).  

Classified Information and Procedures Act Pub. L. No. 96-456,  94 Stat. 2025, U.S.C. 

App. IV. (U.S.A) 

Constitution Act, 1982 being Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11. 

Criminal Code, R.S.C. 1985, c. C-46. 

Crimes (Criminal Trials) Act 1999, Act No. 35/1999. (Australia) 
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