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OUR L—dfhip's Thoughts arc To

much employed about thole Transac-

tions which more immediately relate to

the Southern Part of the Kingdom,
that Affairs of yreat Confeqiience to

the Gcod and Happinefs of the whole Illand may
lbmetimes eicape your Obiervation, when they

pals m the Northern Parts of it, and at a dii

from your View. But iince the Intereft, Peace,

and Quiet of the Government, and of the Mindset
the People in Scotland have ftich a Connexion with

the fafety of the whole Kingdom, they may well

deferve your L—dfhip's Confederation,
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The Danger we were brought into by the late

Rebellion, which broke out in the North, and the

Influence it has had on Affairs of the greateft Im-
portance to us all, together with the Regard and
Concern every true Briton ought to have for the Good
and Profperity of every Part of the united King-

dom, will excufe my laying before your L—dfhip

a few impartial Obfcrvations on fome Things re-

lating to this Part of the Ifland, which have of

late made fo much Noife amongit the People of

this Country ; and I hope they will be a fufficient

Argument with your L—dfhip, to fpare a little of

your Time, to pcrufe what I here take the Liber-

ty to offer you, concerning the Cafe of the For-

feited Eftates in Scotland. And I trouble you
chiefly with what concerns them, becaufe I find

there has not near fo much Clamour nor Difficulty

arifeh about that Matter in England, as in this

Country, where the Enemies to His Majesty's
Government are ftill numerous ; and becaufe I'm

afraid this has already been us'd as an Argume-nt

to make our Enemies Abroad as well as at Home
believe , that the Forfeiting Perfons, and their

Cauie, have yet a folid and well founded Intereft

in this Country.

I beg leave therefore, in the firfl place, to re-

present the Condition, in which I take thofe Ef-

tates to ftand at prefent.

The whole forfeited Real Eftates, a few except-

ed, are fequefcred by Decrees of the Lords or Jud-

ges of the Court of SeiTion in Scot/and; whereby

His Majesty and the Publick are divefted of

the Pofleffipn of them, and the Authority of that

Court is interpes'd to prevent the Payment of any

Part of the Rents or Produce arifing from them in-

i

:

: And fuch Factors, or Stewards,

have
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have been made choice of by Creditors, and ati*

thoriz'd by the Lords o£ Seflion, to poflefs thoie

Eitates, and to receive and levy the Rents by
Diitrefs in Cafe cf Non-payment, as makes them
feem rather to be continued in the Poifeifion of the

Forfeiting Perfons, than prefcrv'd for the Intcreft

of the Creditors and the Pubiick ; neither of

whom can be admitted to the Pofleflion of any

Part of them, or receive any part of the Rents
arifing from them, during the Continuance of thofe

Sequcitrations : that is, till all the Suits, which
may arife from the Claims of Creditors, or the Ar-
tifices of Lawyers, be fully determin'd.

And the greateil Part of the forfeited Perfonal

Eftates, fuch as were not carried off and con-

cealed before the Commiffioners of Enquiry could

enter upon the Execution of their Truit, are

put under Arreilments at the Inilances of fome
pretended Creditors ; by which Arreflments (or

Warrants by the Authority of the faid Judges,

which are of the Nature of Sequcftraticn) Debts

due to the Forfeiting Perfons by Bond, or other

Sums of Money of whatever Kind, in whatsoever

Perfons Hands, are appointed to remain there, till

the Jitftice of the Creditors Claims be determin'd,

or till Security be given by the Debtor for Pay-
ment of the Debt, iH found due by Law upon
Trial.

This I take to be the fair State of the Cafe.

To which I be? your L—dfliip would allow me
to fubjoin fome few Obfervations, before I com£
to examine, how far thofe Sequefhrations arc w-Jl

founded in Point of Law.
i. Thofe Decrees of Sequeftration were pafs'd

in a iummary Way, on Application made to the

Lords of SefEon by a few Creditors , raoft of

vvhom produe'd no Evidence of their Claims and

Rights,
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Rights, but were really the neareft Relations of

the Forfeiting Perfons, or entirely in their Intereft.

2. No Appearance was made, nor Regard had
for His Majesty's and the Publick Intereft JQ

thofe forfeited Eftates, even after the Parliament had
pafs^d an Act, declaring them vefled and adjudgd to be

in the aciual and real Poffeffion of His Majesty,
•witliout any Office or Liquijition thereof thereafter to be

taken or found ; and alfo appointing Commiffioners

to enquire into thofe forfeited Eftates, and direct-

ing the Rents and Profits to be paid into the Ex-
chequer.

3. Thofe Sequestrations were not petitioned for,

till after the Forfeiture of the faid Eftates, altho*

fome of the Forfeiting Perfons were long in Cufto-

dy, before their Trials. But after their Condem-
nation, when the Publick's Title took place, then

the Sequestration of their Eilates was immediately

petitioned for and granted, as if thefe were to have

been look'd upon as Eftates without PofTelTors, and

whereof the Rents were in danger of Perifhing.

4. And laftly, by thofe Decrees of Sequeftra-

tion, His Majesty's generous Intentions for

the Benefit of the Publick, whereby he gracioufly

and freely condefcended to renounce his undoubted

Right to thofe forfeited Eftates, for the Eafe of

his Subjects, are likely to be difappointed ; and

the Creditors who are' entitled to their juft and

lawful Debts, are reduc'd to the Melancholy Prof-

pect of tedious and expenfive Law Suits, before

their Rights can be fettled ; and none reap Advan-

tage, but thofe Fact-ors or Truftees, or rather the

Forfeiting Perfons themfelves, for whofe Benefit

more than for the Intereft of Creditors, moft of

thofe Factors feem to act.

Now I beg leave to offer to your L—dfhip what

occurs to me m Point of Law.

1
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Scqueftration by the Lawyers in Scotland has, on

this Occafion, been defcnVd to be (a) Tfhe effectual

feiting the Pofjejfion of the Eftates, Goods, and Chattels

of Debtors, for Payment and Satisfaction of their Debts.

And this Pofleflion is committed to the Care of

Factors, to receive and retain the Rents and Pro-

fits during the Continuance of the Sequeftrations.

Even in this View there appears to be no

Ground in Law for Sequeftration in the Cafe of

thofe Forfeitures. For the whole Eftates, Goods,

and Chattels of the Forfeiting Perfons, are vefted

and adjudged by the aforefaid Act. of Parliament,

to be in the actual and real Potfeflion of the

Crown : And all Benefits , Advantages , and
Rights whatfoever, which belonged to the For-

feiting Perfons, or to which they were entitled,

or wherein they were interefted, on the refpective

Days and Times the fame became forfeited, are

devolved on His Majesty, and declar'd and
adjudged to be in his Polleflion.

Now, amongft other Rights and Benefits which
belong'd to the forfeiting Perfons, before their For-

feitures took Place, this of holding and retaining

the Right to poflefs their own Eftates, and to le-

vy the Rents and Profits, was unqueftionably the

chief, notwithftanding any Petitions which their

Creditors might have presented to the Judges for

fequeftring their Eftates, provided they orfer'd fuf-

flcient feenrity for paying their Debts. By what
Law then, or Rule of Juftice, can His Majes-
ty who pollefles for the Publick, and who has

given the ftrongeft feenrity to Creditors, by two
Ads ot Parliament, be den} "d this principal Right
and Benefit, without which, all others arc of lit-

tle,

. . _

(<0 $ee Anfxvcrs of Creditors ht the iiffrpdix to Comrnijponer-t

Report^ P. 17. N.y.
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tie, or rather no Value? How can the Cafe of

the Publick, with refpect to thole Eftates, be rec-

kon'd worfe than that of the forfeiting Peribns

was before their Rebelling ? Or, how can the

PofleiHon be taken from the Publick by Sequeftra-

tion, fiaee {"efficient Security is given for the Pay-
ment of all juil Debts afle&ing thole Eftates? Cer-
tainly the Publick ought to poilefs thofe Eftates in

the fame manner, that the forfeiting Peifons mould
have do-e> before they were guilty of Rebellion

:

Nor is it to be fuppos'd, that on the Application

of fuch Creditors, the Lords of Semo:i would have

fequeftred thofe Eftates, in a fummary Way, if the

forfeiting Peribns had been lo happy as to have

continued peaceable, except their Credit had fail-

ed, and they had fallen into fuch bad Circumftaii-

ces as to make them efteem'd Bankrupts, before

they committed the Treafon, which cannot be pre-

tended of them. Why then mould the Publick,

which is the common Debtor to thofe Creditors,

be denied the fame Juftice that the Forfeiting Per-

ibns would have had done them, except it be tc

make Rebellion kfs Penal and more practiced ?

But to make it mere fully appear, that this fum-

mary Method of Sequeftration, neither would

have been us'd againft the Forfeiting Perfons, ii

they had continued in their Duty to HisMajes-
t y, and been able to crier fumcient Security for

the Payment of their Debts ; nor mould haw
us'd againft His Majesty and the Publick.

who hare given fuch ample Security ,• I would bee

your L—dihip to examine a little the Effects of Se-

queftration, even in this View of it, and to con-

iider how contrary iz is to common Realbn, tha:

any Man, or Society, Publick or Private fhould b<

divefted of their Eftate, and the PofiefSon of r

taken from them, for paying of their Debts, til

1
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. ppear that Thai .V 01

Debt to cfai Value oi neat the Vali

The away Poflefl Man or

Society of their Ettate, 61 • cb the t-*y

-j :o be in the Peil'effion, for Pay-

ac ot" D.bts, is a thing of fa fevere a Cv.le-

quence, that it ought never ro be practised, till the

Value ot' the Debs be Tome way lock"*; into \ aftd

it appeu it the Creditors may be k) dan-

ger or' lofing their >..;: Debts, i£ the Debtor conti-

nue in the Poileilion of the Euate. For i: other

Methods or Proceeding be admitted, and Debtors

may be twn'd out or" the Pofleffioo of their Eltarea

in a Smnmary V. xy3 before fome Ground be given

to flipped ... t the] arc not able to make full S^tif1-

fiction and Payment of wha o-we j no Man
can bow long he (hall be able l the

Poffeffion of his Lf:ate. G: Pretencesmay
be foon fram'd, ib as to hive feme colour of ]..f-

tice ; and if fuch be admitted to take away PoC-

or, not only the Mea:& of lawful and jnfi De-
fence muft immediately f^i!, wj -.:

Frar.ds may become facceisrulj but alio] - ion

.'d precarious, and liable to be
:n away in a manner rather arbitrarv

r Sequeftration imports the taking the Poi-

from a D.bror, who has an un-

quei . to it, for the fa;, ment or his

Debts, there ought at ieafi to be an apparent D
ger to Creditors by fuch Debtor's .- \ in

the :n.

.

y
!

ite be en o a Factor <

d out ot the

::or,

kk ro be . . the Pen u age*

B
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ment of his Eftate than a Steward; and that it will

be more tor the Advantage or* Creditors at leaft,

that fuch Steward have the Cuftody, than that the

Debtor have it.

But in this cafe, all thefe unreafonable Circum-
ftances of an improper Ufe or Sequeftration operate

in the ftrongeft manner, and not one or' thofe juft

and neceflary Requilites or" Sequeftration can be

find to take place. The King, and the Publick,

are in a moft Summary Way turn'd out of the Pof-

fciTion of Eftatcs belonging to them, for the Pay-
ment of Debts : And yet His Majesty's, and the

Publick Credit, is not pretended to be call'cl in

queftion. The Cuftody and Management of Stew-

ards upon private and uncertain Security , is pre-

fer'd to the Publick Faith and Care : And the Pub-
lick , inftead of enjoying its Right of Poflcflion,

is redue'd to the State of a Claimant^ and muft ei-

ther lay afide all Thoughts of recovering any part

of thole Eftates , or elfe mud. advance more confi-

derable Sums out of other Publick Money, for car-

rying on the neceflary Suits and Profecutions at Law
for the Recovery thereof, than the whole Value of

then;, if fought after in this manner, will probably

amount to ; whilit thofe Stewards or Factors (who,

as I mail afterwards more fully fhew your L—dfhip,

are too juflly to be look'd on as Agents and Truftces

for the Forfeiting Perfons) retain in their Hands
the whole Rents and Profits arifing from thofe Ef-

tates, and apply them either immediately to the

Ufe of the Forfeiting Perfons, or to fupport Claims

upon thofe Eftates, to the Prejudice of the Pub-

lick.

Thefe Confederations, I hope, make it plain to

your L—dfhip, that even taking Sequeftration in

this View, and admitting the above-written De-

ieription of it3 there is little colour in Point of Law
for
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for it here, and that many obvious Ablurdities muff

neceffarily follow the extending the Ufe of it., fo as

to comprehend the pre fen t Cafe.

But I beg leave to give your L—dfhip a more juft

and true Definition of Sequeftration, which (be-

caule Sequellration derives its Authority only from

the Civil, and no wife from the Scotch Law) I fnall

fet down in the Words of the Civilians : Sequcftra-

tio \_feu depofmim Sequefirarium] efi, cum res litigiofa a

Utigantibm, out Jud/ce, plerumffc ex pa; tium confenfu,

penes tertium deponitur, v.t pcfi litis eventum viflori refti-

tuatur. Sequefiration is, when an Eftaie [or Goods'] to

which feveral Parties claim the Kjght and Title, is b; the

Parties, or by the Judge, generally with the Content oj the

Parties , depojited in the Hands of a third Per] n , ihaf

upon the Event of the Debate, it may be deliver*d to the

Party who Jhall be found to have the btji Right.

[I fli all not here trouble your L—dfhip with enu-

merating the Circumftances in which the Interpofi-

tion of a Judge is allow'd, without the Conlerit of
the Parties contending, that Point being fully clear'd

in the Information given in to the Lords of SeiTion,

in the name of the Publick, contained in the Ap-
pendix to the Commiilioners Report, N- . n. p. 26.

where it is plainly demonstrated, that none of thofe

Circumflances do take place in the prefent Cafe.]

Agreeable to this Definition, the late Vifcountof
Stfurs

y
Lord President, or Chief Juftice of the Court

of Seflion, in his lnfthutions oj the Law of Scotland,

limits the Ufc of Sequefiration to Cafes where a
Difpute and Competition of Right to the Eftate

crav'd to be fequeihed, in whole or in part, is mov'd
by different Parties. But neither his Lordfhip, nor
an;, other Writer of the Scotch JJlw, makes mention
of Sequefiration on account only of Claims for Mo-
ney payable by the PoiTclfor of 'the Eftate, fo craVd
ro be iequeftred. Tor the other Cats mentioa'd by

B 2 his



his Loi Jfhip ccme rather under the Tirle De Curar

tore bonis dan do, than under the Head or Sequeftration.

It is true, this Competition or" different Parties

contending for the Pcfleffion, does generally afrifc

from the Extinction of the Title and Right of a

common Debtor to many Creditors, by Bankrupcy,

which is thereby legally devolved upon a number of

Creditors. This gives occaiion for mifapprehend-

ing the true Nature of Sequeitration, or rather gives

feme colour for advancing a Mifrepreientation of it,

as if it could legally take place againlt a jiift and law-

ful Tide a&ualiy fubfifcing, and not weakned by the

Pofleflors want of Credit.

Bu: Once, according to the genuine Nature of

Stqueftration , it can only take place where the res

is Inigicfa, that is to fay, where there is no clear

and indifputable Right to it, it will be fufficient

for demonftrating that thefe Sequeltrations are not

well grounded in Law, to make it appear, that the

Title of His Majesty and the Publick, is clear and

beyond Difpute ; for which end , I need but fay
,,

that it is grounded on the common and unqueftio-

r.able Rules, which obtain in all Cafes of Forfei-

tures for High-Treafon, and farther afcertain'd by

the Act of Parliament for appointing Commifiio-

ners, &c. which declares and enacts,That tbofe Eftates

flail ftand, and be forfeited to His Majesty, his Hens
andSucceffors, and (hall he deem d, lefted, and adjudgd

to be in the aclual and real Fojfejfton of His Majesty,

wiihotft any Office or Jnquifitibn thereof thereafter to be

taken or found.

From thefe plain and obvious Considerations,

which I hope are free from all Subtilty, or Ambi-
guity of L:: predion, your L—dmip, I prefume, fees

how little foundation thofe Seqneflrations have in

Point oi Law. I crave the Liberty in the next

place, to examine fome of thefe Arguments which

have been brought in i^pport of them... The



The firit is grounded on the Ac~t of Parliament

J~,nno GEORGII, Intituled, An Act fur Eucanngmg

Superiors, FaJJals, &c. whereby it is provided, That

no Conviction, or Attainder of any Debtor, fhall

hurt or exclude the Rights or Diligences of nis Cre-

ditors, for Payment and Security of his Debts.

From this it is infer'd, that Sequcu ration being a

Diligence or Profecution competent to Creditors by

the Laws of Scotland, it may be lawfully us'd by them

in this Cafe. But it may with equal Reafon be infer'd,

that Imprifonment, and the other Methods of pro-

fecuting Debtors for the Recovery of Debts, may
be us'd againft His Majesty, by Vertue of this

Law, which it would be mo ft abfurd to fuppofe :

And the Truthis,thc Argument is plainly fallacious;

for from a Salvo of Diligences or Profec.utions con-

fident with the Circumltar.ces of the Debtor and

Creditors, it infers the Lawfulness of fuch as are

by no Law to be : cronrncdated to either. But the

true Meaning of the Law i-, That juit and lawful

Debts ara DJigences following thereon, (hall have

full Effect for eilablifhing the Creditors Preferences

amongit themfclves, and for fee, ring then Payment
to be made according ro fuch V/ays and Methods
as the Parliament r

:iall direct ; and that thefe Rights

and Diligences fliaii not be cutorf by the Forfeitures s

Uut not that Creditors fhall have it in their power
to diveft the Publick of the Pofleffion, before their

Debts be duly dated, and legally eCquir'd into. For
the Denomination of jait and lawful Debts us'd in

the Act of Parliament, neceffarily fttppofcs, that they

muft firft be enquired into. But by the Method of

Sequeftration the Publick is divefted ot Poueiiienj

and even the Claimants are excluded horn it during

thofe Sequestrations. So that according to this way
of Reaioning, that which is intended to guard and

fave the Rights of Creditors from Hurt, would turn

to their Prejudice. Ic
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It is next pretended , That the Public!: has

Right only to the Remainder of the Rents cr Va-
lue of the forfeited Eftates, after Payment of
Debts due to Creditors. But this feems to be ex-

tremely trifling, when usM as an Argument to

prevent the Publick's entring upon the Poifeflion

of thofc Eitates, as may appear from what has

been faid of the PublicVs having an immediate

Right to poffefs thofe Eftates, in the fame man-
ner the Forfeiting Perfons had Right to poileis

them ; from which nothing can debar it , (as

being in the Cafe of a Perchafer of an Eilate,

with the Burden of the Debts affecting it) un-

lefs the Publick Faith and Parliamentary En-
gagements for the Security or Creditors, are fup-

pofed to be bad. For it has already been made
evidently appear, that Claims of Money payable

out of an Eftate can be no fufficicnt Reafon for

the turning of a Debtor of good Credit out of

the PoflelTion, and fequeftring fuch Eitate.

The only tolerable Reafon for having any Regard

to thofe Sequeftrations, is, That they are pafs'd by

Decrees of the Judges in Scotland, whence they

may feem to be lome way founded on the Laws
of that Country. But it is to be obferv'd, that

the Judges were not unanimous in their Opinions

in this Matter : And their Decrees, though great

Regard is to be had to them, yet being fubject to

Review, as well as the Decrees oi: the Judges in

England, are not definitive, but may be appealed

from, and are frequently reversed by the Houfe of

Lords. Befides, fummary Sequeilraiion is a Me-
thod feldom or never us'd by the Court of Scffion,

in the Cafe of Private Perfons, on {"light Grounds.

So that the Intereft which the Government drd

the Publick have in this Matter in many different
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Refpcdts, after and beyond the Payment of Cre-
uitorSj may excufe a more narrow Examination
of it, and the Liberty of differing from the Judges
in Scotland concerning it.

Theft; are the principal Arguments which I have
heard infilled upon, in Defence of thofe Sequeitra-

tions. Of what Force they are, I leave it to your
L—dfhip to p.dge.

I {ball now proceed to confider the Effcft of thofe

Scqueitrations, Fir/t, with relation to the Intereft

of Creditors, and next with relation to the Intereft

of the Government.
The juft and lawful Creditors (many of whom

are zealous and affectionate to the prefent Govern-
ment,) are entitled to the Payment of all their jaft

Debts, with as little Charge or Delay as pofiible.

But they are debarr'd from their Rights by thofe
Sequeilrations , and redue'd to the melancholy
Profpect of being obliged to recover by the moil
chargeable and tedious Profecutions, which the
Artifices of Lawyers can invent, what ought not
n Juftice to be in the leaft difputed with them :

A.nd many Widows and Orphans are fore'd to un-
dergo the greateft Hardftnps by thofe Eltates be-
hg fequcflrcd in this Manner. It is plain to every
vlans Obfervation, that the greateii Misfortune
vhich Creditors can fall under, is the Sequeftra-
ion of the Ell ate of their common Debtor, if

heir Debts can poflibly be otherwife recovau.
ror thofe who have the cleareft and moft indif-
>utable Rights are thereby not only precluded
rom Payment during fueh Sequcftration, (which
•erhaps may continue upwards of twenty or thir-

y Years) but are likewife cngag'd in a" litigious

Train of Law Suits, with every other Creditor on
he fame Eftate, to get their Preferences to Pav-
lent adjufted. And can there be a greater Hard-

(bip
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{hip upon any Man, than to be forc'd to the Nc-
ceflity of Law Suits, when his Claim is indifpu-

table, and when he would not otherwise be cKig'd

to have rccourfe to Suits at Law, were it not that

his Debtors Eftate is fequeilred. Every Body
knows, who has any tolerable Acquaintance with

the Courts in Scotland, what deteitable Practices

are frequently us'd by Faclors on fequeflred Ef-

tates, and how Creditors, for the moil part, not

only cannot obtain the Determination of their

Claims, nor procure their Ranks of Preference to

Payment to be adjulted for many Years, but alfo

even after the Caufe is brought to this Iilue, how
they are put to an extraordinary Expence, before

they can bting fuch Factors or Receivers to an Ac-

count, and recover their juft Debts fo decreed to

be paid to them, out of their Hands.

But belldes the Hardships arifing from the tedi-

ous Train of Law Suits naturally following Se-

queftration, and the unjuit Advantages made by

Factois, there is a very great additional Mifchief

to Creditors, occasion 'd by a fore of Stockjobbers,

who, intending to make their Market by Sequeftra-

tions, do iirii purchafe Claims on fequeftred Eilates,

and theft draw out Law Suits with other Creditors

to fuch a Length, that many of them are glad to

fell their jafi Claims for lefs than half the Value-

It is very well known, what Eilates have been pur-

chas'd hi this feandalous way in this Country

And we may warrantably. conclude, that many o!

the forfeited Eftates would, by the Continuance o!

the prefent Sequeiirations, become a Prey to Peopk

who ufe fuch Practices; and be tern to Pieces a'

Law, as it' the forfeiting Perfons had been Bank

rupts ; which is indeed the only Cafe, where Se

queftranon ought regularly to take place.

Tii
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The Gentleman who publim'd fcon after the

Rebellion, a Memorial of the State of the Rebel

Prisoners, has been well jultiiied in faying, to-

wards the End of that Paper, " That" the way of
" Sequeftraticns would make a flop to the Payment
" of the Debts and Intercft thereof due to lawful
" Creditors, and extend the Calamity of Forfei-

" tures much beyond the Gaie of Criminals, and
" in Proportion encreafe the Crys ot the People ;

" and intereft them in their Sufferings.

This being really the Cafe, and thefe the con-

ftant and unavoidable Effects of Sequeftration,

as is fully demonitrated in a Bock . entituled, The
Crys of Creditors on fequejhed Ejfates, pubtifh'd by a

Lawyer at Edinburgh m the Year 1710, I muft ac-

knowledge it is extremely furprizing to rind that

(while the Creditors on forfeited Lftates in £?g-
land have attempted no fuch extraordinary Me-
thods for obtaining Payment) l'uch Arnnccs, tho'

improved by the Enemies of the Government to

difquiet the Minds of the People, fhould have
prevailed fo much in Scotland, as to obtain the fa-

vourable Conltruction ot being intended for the

Benefit of Creditors, when nothing can be more
evident, than that the Intereft. of the Pubiick as

well as that of the Creditors is lubverted by thofe

Sequeftrations, which reduce both to the NeceiTity

of tedious Law Suits, for which there is otherwise

no Occafion, and which can never be deiirable or

advantageous to either.

But becaufe Clamour is fometimes lookt on to

have a real and juit Caufe, only becai fe it happens
to prevail, unlets the artful Occasions of it be dif-

covcr'd, I crave leave to let forth the true Springs

of thole Miftakes, and of this pubiick No:fe. For
which end I prav your L

—

dih ip to ebiervj,

C That
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That the real Creditors on forfeited Eftates

have appear'd little concem'd in this Difpute, and

that moll of thofe who at firit petition'd for thofe

Sequeftrations, and are now earneft for continuing

them, are perfonal Creditors, and generally for

fmall Debts; and that of thofe Creditors fome are

near Relations to the Forfeiting Perfons, or have

been Dependers on their Families, whole Induce-

ment to endeavour the Continuance of the Poflef-

lion and Management of thofe Eftates in fuch Fac-

tors Hands is evident, in Hopes that this may be

a Means ftill to fupport the Intereft of the for-

feiting Perfons: That others of thofe Creditors

are the very Factors or the Truftees of the For-

feiting Perfons, who iince their Petitioning for Se-

queftration were made choice of by the reft, and

appointed to be Factors by the Lords of Seffion,

whofe advantage to have thofe Eftates remain fe-

queftred is plain : That others who have meddled

with Part of the Effects of Forfeiting Perfons for

their \Jk, join'd in Petitioning for thofe Sequef-

trations, hoping thereby to prevent their being

called to an exact Account : That others of thofe

pretended Creditors being Dependers on the Courts

of Juftice, have been principal Promoters of the

Sequeftrations, in order to create a Multiplicity of

Law Suits : And laftly, that others are zealous for

the Continuance of thofe Sequeftrations, from a

Principle of Jacobitifm, that fo while the Forfeit-

ing Perfons ftill in Eftect enjoy their former Eftates,

the Caufe of the Pretender may be the better fup-

ported ; and inch may juftly be fufpectcd, not to

have fo much in their View, the fecuring the Pay-

ment of their pretended Debts, as by this Method,

to delay the Publick's entring into the Pofleflion of

thofe Eftates, as long as ever the vain Hopes re-

main of their [returning to the Forfeiting Perfons.

From
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From all which it is not to be much wcndei'd at,

that fuch pretended Creditors have been induftriois

in railing Clamours againft the Proceedings of the

Government in this Aftair.

Let me next reprefent to your L—dfhip the Ef-

fects of thofe Sequeftrations, with relation to the

Intereft of the Government.

It is juftly to be fufpected, that the Defigns and

Wifhes of fome People by thofe Sequeflrations

(which may perhaps continue twenty or thirty

Years, as has already been obferv'd) are, that thofe

Eftates may be thereby kept entire, fo as to pre-

vent any Part of them from ever coming into the

Pofleflion of the Publick, in expectation of a new
Revolution, by which all the Forfeiting Perfons

fhall be reftor'd to their Eftates ; or at leaft, in ex-

pectation, that by the exteniive Clemency of this

Government, fo many of the Forfeiting Perfons

may come to be reftor'd to their Eftates, as will

re-eftablifh the Intereft of the Pretender in the

fame flourishing Condition which it was in before

the Rebellion. So that in this Cafe, thofe Fac-
tors or Stewards fhall be undcritood to have been
Managers for the Forfeiting Perfons, during their

Exile, and at length to be accountable to them, as

if they had been appointed their Truflees to take

Care of their Aftairs during their Abfence. I fhall

not fuppofe, that all who appear concern 'd in this

Matter have fuch Things in View, or have fuch

Wifhes, or defirc a new Revolution ; but no
Doubt thefe are the Aims of many who appear fo

forward in this Aftair.

In the next place, while the innocent and loyal

Creditors are debarr'd from receiving Payment of

their yearly Intereft, and the Publick is precluded

from the Pofleflion, the very Forfeiting Perfons

themfelves reap the Benefit. For many of them
may be faid flill to pofiefs their Eltates, or at leaft

C 2 their
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their Truftees for their Ufe, as mod of thofe are

who are appointed Stewards or Factors during the

Sequeftrations. And this Invention of Seqneftration

gives their Clandeitine Pofleffion this additional Ad-
vantage, viz,, to fhelter them from the juft Demands
of Creditors, and free them from the Incumbrance
of the Intereil of the Creditors Debts, which they

were obliged to pay yearly before their Forfeitures.

In the third place, nothing can have a worfe Ef-

fect with relation to the Intereil of the Government,
than the very Characters of thofe Factors autho-
rized by the Lords of Seffion. Moit of them are

known to be Jacobites, and Truftees for the For-
feiting Perfons ,• nay, even fome of them were con-

cern a in the late Rebellion ; and do now ufe the

Power given them in direct Oppofition to the Inte-

reil: of the Government, to encourage and keep

up a Spirit of Rebellion and Difaffection, and to

(-pprefs thofe who are well affected to the Govern-
ment in feveral Piaces in this Country, in a more

unaccountable Manner than even the Forfeiting Per-

fons themfelves did prefume to do at any time,

fmce the Happy Revolution ; many Inftanccs ot

which might be given, were it ncedhik

Your L—dfhip mayeaiily apprehend by alt this,

what prejudice thofe Things do to the Intcreft of

the Government in Scotland-: there is good Reafon

to believe, that mod of the Rents already due,

have been applied for Ufes hurtful to it, and de-

structive to the Public!? Peace of the Kingdom ;

and that Ways have been made Ufe of not only

to fend a good Part of the Forfeiting Perfons Es-

tates over Seas after them, but alfo that all the

Contrivances which could be invented to raife Mo-
ney out of many of thofe Eflates, have been taken

fince the Forfeitures. For Example, feveral Te-
nants who have Claims for two Years Rent, by

Virtue
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Virtue o( the Act or' Parliament for Encouraging

Superiors, Vaffah, 'Tenants, &c. have been induc'd,

or rather forc'd by threatning of thofe Factors, to

affign their Claims to Truflees, for the Ufe of the

Forfeiting Perlons. And many of the Tenants
have been harrafs'd, and threatned to be turn\l

out of their Farms, unlefs they did fo. It is

farther to be obferv'd , that fo little Regard
has been {hewn for preferring entire the Fund for

Payment of Creditors, that moil: of the Decrees

appointing Factors or Receivers on the forfeit-

ed Eflates are fo fram'd as not to oblige thofe

Factors to account for the Rents and Produce of

them in the Year 171 5, nor for any Arrears of

former Years Rents, which might be in the Te-
nants Hands at that Time : All which falls there-

by plainly to the forfeiting Perfons ; fo that 'tis no
hard Thing to conjecture from whence a conside-

rable Part of the Money was rais'd which was
remitted to Swtdm for carrying on that intended

Invaiion. What fatal Effects thofe Things would
have produc'd in Scotland, had not the delign'd In-

vafion been happily prevented, or what Encou-
ragement they may give to the Enemies of the

Government to attempt the like again, is eafy to

imagine.

To this it may be added, That the difordcrly

and confus'd State in which thefe Matters itand,

has afforded the Enemies of the Government a

fair Opportunity of creating Prejudices againit it,

by impofing upon the World, and alarming inno-

cent Creditors with groundlefs Jealoulies and Fears,

as if the Publick had a Mind to defraud them,
and that they certainly are deiign'd to be abus'd,

trick'd, and cheated. This is fpread about not

only by the Enemies to the Government, but alio

by other deligning Perfons : and one canfearce ima-

gine,
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gine, how far this Ddufion has prevailed. Who-
ever is a little acquainted with the Affairs of Scot-

land, knows how much this Deceit has prevail'd

in the Minds of the People. For fo extraordinary

are the Methods which are taken, that even the

Government is blam'd as being the Occafion of

thofe Hardfhips to Creditors. And, to continue

the Averfion in the Minds of People to the

Union, they are made believe, that if once the

Rents are paid into the Exchequer, all that Money
is to be carry'd out of this Country into the Ex-
chequer of England ; and that fo Creditors will be

put to great Trouble in procuring Payment from

thence. It is fpoke of as a Matter, on which it is

pretended great ftrefs fhould be laid, that Creditors

can proceed by Diftrefs againit the Perfons and

Goods of Factors authorized by the Lords of Sef-

fion ; but that they cannot have this Method to

compel the Exchequer, in cafe of Non-payment,
when once the Rents are lodg'd there; though it

is well known that the Regularity of Exchequer

Payments leaves no Qccaiion for fuch compulfory

Methods ; and that it is eaiier for thofe Factors to

avoid making efreftual Payments to Creditors, not-

withftanding fuch Diflrefs, than it can be to fhim

making Payments out or the Exchequer, accord-

ing to the Directions of Parliament.

But the more fuch Deceit prevails, the more
reafon there is to give convincing Proofs of the

contrary, and to fnew that Creditors to the Pub-

lick may be better iecur'd, and better provided for,

by having their clear and juft Debts made gcod,

and their yearly Intereft paid in the mean time, in

the molt fpeedy and eafy way that can be thought

»ipon, rather than by obliging them to expensive

Law Suits.

It
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It appears from the few above-mentioned ill

Effects, and unavoidable Confequences of thofe Se-

queftrations, as they ftand at prefent, to be abfo-

lutely necellary for the Peace and Safety of Scotland,

that fome proper Methods be taken on the one hand
to difcourage the Spirit of Jaccbitifm and Rebel-

lion, which is ftill railing up its Head in that Coun-
try, chiefly by reafon that thofe Eftates continue in

the Hands of fuch who make nfe of them for fo-

menting a new Rebellion, both from Abroad, by ftill

remitting part of the Rents over Seas to the For-

feiting Perfons ; and at Home, by encouraging the

Enemies of the Government, and opprefling His
Majesty's Loyal Subjects : And alio, on the other

hand, that fome thing be done to make good the Par-

liamentary Engagements for the Security and Pay-
ment of juft and lawful Creditors, who can't but

vaftly fufter by the Continuance of thofe Sequestra-

tions as they now ftand ; and to quiet the Minds o£

honeft People, who are artfully led intoMiftakes by
malicious Clamours induftrioufly rais'd by the Ene-
mies of the Government, on purpofe to keep up
groundlefs Jealoufies, and alfo by other defigning

People out of private Views.

I fhall not take on me to prefent, or infift upon any
particular Method, for attaining thofe Ends, that

being a Work for Perfons of greater Abilities than
mine. But with great Submiffion to your L—d-
mip'sjudgment, I lhall freely offer my poor Thoughts
concerning the two Methods I have heard propos'dL

One is, to inlarge the Powers of the Lords of Sef-

fion : And the other isy to enlarge thofe of the Cora-
miffionersof Enquiry.

As to the Enlarging the Powers of the Lords ot

Seflion, and committing the Management of thofe

Eftates wholly to them, I would beg the liberty to
obferve in the firft place,

* That
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That the Steps already made by thofe Lords in

this Artair, (though I will not be Co bold as to fay

they are either contrary to the Intent and Meaning
or" that Part or* the Act of Parliament appointing Com-

nulJioners to Enquire, &c. which referves the Deter-

mination of Claims to the Dire&ioii of an Act or

Ads of Parliament to be made, or even that they

proceed upon a Miftake, yet I may mention what
is Fact, that is, That thefe Steps) are plainly con-

trary to the Senfe of that Adt of Parliament, as it

is underftood by all the Judges in England, who have

made no Steps towards the Determination of any

Claims on Forfeited Eitates, nor admitted of any

Suits or Profecutions founded upon them ,- and have

been far from doing any thing to interrupt the Pub-
lick's Pofleffion of thofe Eflates, or to prevent the

Payment of the Rents and Profits into the Exche-

quer.

Another Thing I would obferve is, That the Mif-

chiefs arifing both to the Government, and to the

Creditors on the Forfeited Eflates, by the above-

mention'd Sequeftrations, and the unhappy Choice

of Factors or Stewards, are owing to the Proceed-

ings of thofe Lords in this Matter.

1 mail add no more on this Point, left I may feem

to arraign or accufe the Lords, which, as it is none

of my Bufinefs, is far from my Intention : But if

this Propofal be examin'd a little more narrowly,

and the Application of it to particular Cafes be

confider'd, I believe your L--dfhip will eafily fee,

that it will no wife anfwer the pretended Intention ;

And. that it is in this, as in all other popular Cla<-

mours propagated to deceive and lead People into

Miftakes, fomething of Name, ©£ Weight, of Au-
thority and Influence amongft the People, is drawn
in to the Queftion, which at the bottom has no-

thing to do with it. The Court of Seilion, as it is

the
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tlic Supreme Court of Judicature for all Scot/and, is

doubtlefs of great Power, and muft have a great

deal of Refpect from the People of this Country :

and what carries the Appearance of Regard or Ad-
vantage to them, will certainly, at leaft 'till it be

difcover'd to be a falfe Appearance, obtain a great

many Favourers.

But the beil way to difcover, whether any thing

of this fort be practicable or not, is to confider,

how it will operate in a particular Cafe. Let me
in the firft place obferve to yourL-~dmip,That the

Seffion is a Court of Judicature ; and the Lords, or

Judges of it , are ty'd by the Nature and Duty of

their Office, to give Judgment between contending

Parties, -according to what is pleaded on each fide.;

They are not to make a ftrict Enquiry into, or to

give Directions about the Stating of Accounts, or

the Defences to be us'd by one Party, or the Profe-

cutions to be carry'd on by the other ; but to give

Judgment according as things are prefented to

them. I put the Cafe, that one of thofe Elcates is

wotth Three thoufand Pounds a Year, that the

Yearly In tereft due to Creditors, and other publick

Burdens on that Eftate amount to One thoufand

Pounds a Year ; the Profecutions of Creditors, and
of thofe who levy Publick Taxes, may in a regular

manner oblige the Factor to pay this Thoufand
Pounds ; but ftill there remains Two thoufand

Pounds a Year in his hands ; which the Judges can-

not difpofe of, till fome Perfon raile a Profecution

tor it. Thus ic may remain in the hands of the

Factor during the Continuance of the Sequeftration,

and probably never any Account will be got of it.

Befides, how can the Judges prevent a Collufiou

between Factors, and Perfons pretending to be
Creditors, to the Prejudice of the.Publick, which
there is too good reafon to apprehend will be at-

D tempted
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tempted in many faftances in this Cafe? Or how
will Judges be able to look To narrowly into the

Conduct of Factors , as to prevent the Decay

of the Rentals of the Eflate committed to

their Care; or to their Practices in making up

falle Accounts, when every Body who is but a

little acquainted with this Country knows, how
frequently the yearly Rents are diminifh'd under

inch Factors Management, and what ill Methods
are pradtis'd by them, in making up their Ac-

counts before the Lords of Seffion, even where

the Parties concern'd in fequeltred Eftates are at

all poffible pains to prevent fuch Abufes. And to

ihew your L—dfliip that fuch Abufes are frequent,

1 need only mention the Rule or Order of the

Court of Seflion made in November 1710, whereby

ail Writers and other Dependers on the Court of

Seflion are exprefly reflrain'd from being Factors

or Receivers on any Tequellred Eftate ; and the

Reafon given in this Order is, for preventing

Abufrs and Inconveniencies arifing by Writers and

other Dependers on the Court of Seffion, being

nam'd Factors on fequeftred Eftates, who being

call'd to account for their Management, prolong

their Suits to an intolerable Length, to the great

Vexation and Expence of the Creditors. Yet it

is obfervable, that moft of the Factors appointed

by the Lords of Seffion on the forfeited Eftates,

are Writers or Dependers on the Court of Seffion.

And how eafy will it be for fuch Factors to make

up falfe Accounts, where there will be no Body

befides the Judges to controul their Management,

or to call them to an Account in the Name or

the Publick, for the fuperplus of the Rents that

fhail remain in their Hands after Payment of the

yearly Intereft.due to Creditors, and other annual

Burdens ?

Then
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Then in the Cafe of falfe and fraudulent Claims ;

Many fuch will be made for old Debts alrea-

dy paid, by means of which great Parts of thofe

Eftates will be can )
J

d off, and be apply*d to the

Ufe of the Forfeiting Peribns, or cf fraudulent

Claimants, if there be none to objedt againft fuch

Claims, for the Publick. And it is evident even

in this Cafe of extending the Powers of the Lords

of Seffion, that the Evils complained of frill conti-

nue; which are, that thofe Eftates are ltill to be

m thofe Fa&ors Hands, and that all the Creditors,

without diftincd'on, are oblig'd to the Necefiity of

vexatious, and many of them to unneceflary Law
Suits. Neither is itpofTible, that all Claims, though

never fo clear, can be fpeedily determined before the

Lords of Seilion, becaufe of the Contefls and Suits

which will be artfully carried on, and becaufe of

the Forms, which mull in feme Meafure Hill be

obferv'd, even where the Lords of Seffion are to

determine in a fummary Way. So that by this

Method the jufteft Creditors {hall flill be under

the Ncceffity of having tedious Law Suits, and
be left to the Mercy of Stewards or Factors, who
feldom make Payments, without getting fome pri-

vate Gratuity to themfelves.

It is however pretended in favour of this

Scheme, That by the Regulations or Rules of the

Court ot Seilion, Factors appointed by the Judges
on fequeftrcd Eftates are liable for the Intereft of
Rents receiv'd by them, or which by legal Profe-

eution might have been receiv'd from a Year after

the fame became due. But few Inftances can be
given where fuch Factors ever paid Intereft in this

Manner. And whoever coniiders the Difficulty

and Charge of fixing by legal Proofs the particular

Times when fuch receiv'd or might have receiv'd

Rents, who have the preparing of their own Ac-
D 2 counts,
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coi nts, and the ftating of the Arrears or Rcfts in

Tenants Hands, will eafily perceive, that fmall Be-
nefit can arife by this Rule even to Creditors, and
much lefs to the Publick, where Examination can-

not be made during the Sequeftrations, with that

Exa&nefs which is praftifed, where private Per-

fons look after their own Affairs.

Next it is pretended, that notwithstanding the

Sequeftrations, Creditors may have their Intereft

paid them by particular Order of the Judges.

But from the Mixture of falfe and fraudulent with

juft and lawful Claims, there will neceffarily arife

an obvious Inconvenience, if thofe Factors mould
be allow 'd to pay Intereft to Creditors before

their Claims be fairly heard and determined. For
many who may pretend to be Creditors, will be

thereby pofiefsM of the Rents, who in the Event,

when their Claims (hall be examin'd, may be

found to have had no juft Claims.

Laftly, it is pretended, That the fuperplus of

arifing Rents, above what pays the annual Bur-

dens and Intereft to Creditors, ought to be ap-

plied towards the extinguifting of Claims, and the

Payment of principal Sums. But this Supposition

deftroys the Foundation on which Sequeftration

ought to proceed ; for it is plain, that there is no
need to fequefter an Eftate where there is fuch a

iuperpius. But farther, let it be confider'd, for

whofe Benefit fuch Payments are to be made ? If

(as it is the Opinion of fome People) the Forfeit-

ing Perfons mail be reftor'd to their Eftates, this

were to let their Eftates return to them in a better

Condition than they were in before their Forfei-

tures, inilead of the Government's reaping any Ad-
vantage by pollening the free Rents during the For-

feitures, and their Forfeitures being any Punifti-

ment to them ; ef bccially where their Eftates are

err
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cnrail'd. Neither can it be pretended, that thofe

fuperplus's may be annually paid into the Exche-

quer, during the Sequeflrations, for it is impoffible

to afcertain the Quantity thereof till after thole

Sequeflrations are removed, and all the Claims and

Competitions of every litigious Creditor are deter-

mine and fatisfy'd.

Belides, the Lords of Seffion, as Judges, could

not fo much as order thofe annual fuperplus's to be

paid into the Exchequer, except there were fome

Perfon to raife Profecutions for them, in the Name
of the Publick; fo that the Neceflity of fome Agent
for the Publick, beiides the Judges, appears in

every Cafe.

I know not, if I fhould be much in the wrong
to fay, that a great deal of the Noife concerning

this Matter may be fufpected to arife not fo much
from the Regard to the Court of Seflion, as from
the Influence or fome who would gladly have this

Employment of managing the Publick Intereft in the

Forfeitures wholly in this way of Litigation. But
the Neceflity of having fome Perfon employ 'd in

that way, is fo plain and eflential a Confequence of

this Propofal, that I beg leave to fuggeft what I

humbly apprehend would be the Effect of having

fome fuch Perfon entrufled with the Publick Inte-

reft in thofe Forfeitures. To be fure, fuch a Per-

fon's firft Propofal would be, That a Sum of

Money not under 500/. be advanced to him out

of other publick Money than the forfeited Eflates,

and that fome Lawyers be appointed to join

with him in the neceffary Profecutions. Now
this, upon the Matter, is no more than to erect ano-

ther Commiflion of Enquiry, which would be under
no Neceflity of making a Report to the Parliament,

and with this notable Difference too, that the Com-
miflioners are only to be paid out of what arifes from

the
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the forfeited Eflates, and i'o can be no Burden upon
any other publick Money ; but thofe other Gentlemen
muff be paid out of other publick Money ; and the

Publick for this Expence would have nothing but the

uncertain Event of litigious Profecutions at Law.
If this Method mould take place, it would be to

give up His Majest y's undoubted Right and
Title to poifefs the forfeited Eflates, wherein he is

ft i!y veiled for the Ufe of the Publick, by the

plain Words of the Act of Parliament, and to re-

duce His Majesty and the Publick to the

State of a Claimant. His Majesty's pofief-

iiijg thofe Eflates for the Ufe of the Publick, till

the Demands of Claimants be made good, can be

of no Hurt to any juit Creditor, who may be ful-

ly fatisfy'd when his Claim (hall be found good

:

But the divefting His Majesty and the Pub-

lick of the Pofldfion, is not only contrary to the

Intent and Meaning of the Act of Parliament, but

will render the Forfeitures a Burden and Charge

to the Publick, inftead of a Benefit ; for it woukl

be impoiilble on many Accounts for the Publick to

recover the Poileffion of any Part of them by.

way of Profecution, without extraordinary E.v-

pence and Trouble, which the Wifdom of the

Parliament has thought fit to prevent, by veiling

His Majesty in the Poileffion for the Ufe or

the Publick, at the fame time that it provides for

the Security of Creditors.

I mall now offer what I have to fay concerning

the Propofal for enlarging the Powers of the Com-

.

miffioners of Enquiry.

The Bill which pafs'd the Houfe of Commons
concerning the Forfeitures in the laft Seifion ot Par-

liament, is the only Thing I have yet heard offer'd

for that End ; and though I do not pretend that

what is contaia'd in that Bill ihoi-ld be follow a in

all



all Particulars, yet I beg leave to examine the

principal Objections I have heard againit it, not

became they are ot great weight, but becaufe they

feem to be contrived to perplex the Minds of the

People, and to amufe Strangers.

One great Objection is, That by giving the

Powers contained in this Bill to the Commiffioners

tor forfeited Eftatcs to determine upon Claims,

and order Payment to Creditors in the Manner
this Bill appoints, will be to overturn the common
Courfe of Juftice, and be erecting a new Judica-

ture, and an Encroachment upon the Privileges of

the Court of Seffion, which are ail referv'd by the

Articles of Union. I anfwer, it can never be
thought any Encroachment on the Court of Se£
lion, for the Parliament to open a plain and eafy

Method for fixing the juil Claims of lawful Credi-

tors, and admitting them to Payment, without
Lofs of Time or Exper.ce, and which may be jufe

ly fuppos'd a lefs tedious Method than that of
vexatious Law Suits. And the Commiffioners by
having this Power to determine clear and indis-

putable Claims, are no more than a kind of Ar-
bitrators or Re fe trees from whom the Parties, who
do not acquiefce in their Determinations, have im-
mediate Appeal to the Lords of Seffion. And the
Practice of fubmitting Differences in Points of Law
to be determined by Arbitrators, is well known in

Scotland^ and has never been reckoned an Encroach-
ment on the Courts of Judicature, even thongh
the Decrees of fuch Arbitrators have by Law as
much Force as the Decrees of any Judges.
The Argument brought from the Atticles of

Union in this Cafe appears to be very Grange,
which amounts to this. The Court of Seflion is

referv'd by the Atticles of Union ; therefore no
Debtor can pay his Creditors, even when he is far

tisfy'd
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tisfy'd of the Juftice of their Demands, without a

Profecution before this Court, and a Decree of the

Judges upon it. This were indeed to make
Courts of Juftice a Grievance rather than a Benefit

to a Country ; and to make Creditors fufier unne-

ceffarily, if they muft be oblig'd to have recourfe

to Law Suits in every thing. Any Powers pro-

posal to be given to the Commiffioners are no

more than the laying down a Method for fixing

the more fpeedy and eafy Payment of juft Claims,

where they are clear and indifputable. What is

of itfelf plain and clear, needs not the Expence of

Suits at Law to determine it. The . Commiflio-

ners are appointed to receive and itate the Claims

of Creditors, in order to facilitate their Payment

:

but it were to have continued a very unneceflary

Commiffion, to receive and fiate Claims, if they

cannot admit Claims in order to Payment, which

are without Difpute.

Another Objection againft this Bill, is taken

from the Clamours rais'd againft it. But if it

is confider'd, how thofe Clamours are excited, it

is fo far from being an Argument for the Govern-

ment's yielding to them, that it is rather a ftrong

Reafon, why fome effectual Method fhould be

taken for putting thofe Affairs into diltinct Order;

which will be the fureft way to put a flop to the

Miftakes of the inconliderate People, and where-

by thofe Clamours would in a great Meafure

ceafe, nor would the Authors be able to impofe

any longer on the Country to fuch a Degree

:

Whereas, the fubmitting to thofe Clamours flill

makes them increafe, and adds flrength to the Ene-

mies of the Government, who never will give over

complaining, if that can be a means for reftoring

the Forfeiting Perfons, and making them in the

End entire Mailers of the Country, Thofe Cla-

mours-
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mours are originally excited and fomented by the

difaftected Party, who by their Artifices have in-

fected the Country to fo great a Pitch, that they

want not the Impudence and Difloyalty to threat-

en a new Rebellion, if the Government fhould of-

fer to put the Forfeitures in Execution. And this

Spirit of Difarfec"tion efpecially prevails in the Nor-
thern Parts of Scotland, where feveral of the For-

feiting Perfons themfelves (or their Friends and
near Relations, for them) if ill remain in the aclual

PoiVeilion of their Eitates ; and where great Num-
bers or the People in thofe Parts have not delivered

up their bell: Arms, thus eluding the late Act of

Parliament for fecurir.g the Peace of the Highlands*

So that this Argument returns upon the Objectors

againit the Bill, and renders fome fuch Bill necelfarjr

as the belf Remedy in this Matter : for thofe

very Perfons who are now much bufy'd and em-
ploy'd in exciting thefe Clamours, would be the

foil who would endeavour to draw the Govern-
ment into Contempt for yielding to them.

Another Objection to this Bill (which is one

of the weaken: I have heard) is, That it obliges

Creditors to accept or Debentures on the Exche-

quer, in the room of their own Rights and Dili-

gences, and fo cuts eff their Real Securities, and
leaves them on the uncertain and precarious Foot-

ing of Perfonal Rights. I anfwer, if it is confi-

der'd that thefe Debentures are to be iilu'd out by
Authority of Parliament, certifying that fuch Sum
is due by fuch a Right on fuch an Eftate, without:

in any Degree cancelling or weakening the origi-

nal Rights, for which the Payment is to be made*
any feeming Force in this Objection vamfhetfi;

and there is no place for fufpicion, that the Fund
tan be diverted from paying of fuch Debentures
*o iii'u'd : which may juftly be lock'd upon to be

V founded
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founded on as gcod Security, as their Bank Notcs-

in Scotland.

Another Tiling complain'd of is, the Reverfing

of the Sequeitrations by this Bill, and declaring

all Ads and Decrees following thereon void and

ineffectual. But this feems plainly to be a necelfa-

xy Confequence of referving the Determination of

ail Claims to the Direction of fubfequent Afts of

Parliament ; and the Reafonablenefs of it appears

fully from what has been abovefaid. Befides thofe

Eftates being properly a Part of the PolVeffion of

the Publick, and the Rents of them being publick

Money, with the Burden of juft Debts, they can-

not regularly be put under the Management of

any, but inch only as are accountable to the Par-

liament, and do derive their Authority from thence.

And farther let it be eonfider'd, that all thofe Se-

queitrations and Decrees which are declared void

were pafs'd, altera parte inaudita, not one Word
was orfer'd in the Name of the Publick. A delufo-

ry Form of calling His Majesty's Advocate

and the Officers of Scare to appear for the Inte-

reft of the Publick was us'd, when it was well

known, fuch a Call neither would nor could be

comply 'd with : What better Fate then can thofe

Decrees have, iince they were pafs'd in fuch a
Manner.

It is very cbfervable, that only in Scotland all the

Obstructions that could be thought on, have been

thrown in the Commiflioners Way, to render their

CommiiTion ineffectual. And indeed fome Diffi-

culties were foretold by fome People, which never

would have happened, or might have been prevent-

ed, had it not been, that thofe who have been the

I iitruments of promoting thofe Difficulties expect-

ed the fcpport ot others, whofe Jealoufies or pri-

\ ate Views Ir^d made.them to be at jirft appehended.

I am,
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I am forty to obferve that fuch Courfes have

been taken, and that fach Difputes have anien in

Scotland, tor there are no fuch wranglings in Eng*

Unidy and that Tome People have excited and fup-

ported Clamours againft. the Commiflioners, as if

they were the worft of Men, and that all the

bad Things that are To juftly fufpe&ed would be

the Confequence of thcfe Eitates failing into the

Hands of artful Lawyers, are now fuppos'd will

be practised by the Commiflioners. It is hard

Treatment to fufpect Gentlemen whom the Par-

liament entrufls with this Matter of fuch Things,

when they have given no manner of Ground for

Sufpicion by any Thing in their Management, ex-

cept fome People may perhaps cail their Faithful-

nefs and Diligence a Fault ; for this is no Paradox
to a great many : bating this Exception, I have

not heard, that hitherto there is the lead Reafon
given for Sufpicion from any one Step in the Exe-

cution of their Commiflion, in which I believe they

have been very exact, fo far as they could proceed-

Belides, it is not in their Power to miiapply the

ReatS, tor thofe are appointed to be paid into

the Exchequer ; fo that the Commiflioners can-

not meddle wjth the fame; and the Creditors

arc gi arded from any Injury that might poflibly

be done to them by the Commiflioner.s , not

only by the Privilege cf appealing againft their

Decrees, but alfo by the Liberty they may take

of prefenting a Complaint to the Parliament

againft all or any of the Commiflioners, if they

fnould prefeme to commit any unfair Practice.

And as to the Publick lntercfr, which, by the way,
is the leaft of feme People's Concern, who make fo

great a Buitle about Grievances, the fame can be

in no Hazard from any Steps the Commiflioners

may take ; for all their Proceedings are to be laid

E a be-
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before the King and Parliament, and to be fubjed-

ed to a flrid Examination.

The Report of the Commimoners for Scotland

is faid to have been Oftenftve to the Lords of Sef-

iion and others, by reprefenting the great Difficul-

ties they met with from thofe Decrees of Seques-

tration, and that there was little Affiftance given

them by fome of thofe, whofe Bufinefs it was to

ferve the Government in this Country. But to

me thefe Things appear to be reprefented in the

Report, in the tendered manner, that the Fads
could allow of, which I take to be true, not having

heard
1

the fame contradicted. So that the Blame
which thofe Gentlemen would fix upon the Com-
rniffioners, appears evidently to be groundlefs and

malicious. And a Prejudice is taken againft them
by fome People who don't like this Commimon, be-

caufe it tends to fupprefs a Jacobite Intereif ;

others don't like it, becaufe it may probably fhorten

Law Suits ; and others are againft it, becaufe

they defire the Affairs of this Country to fall into

Diforder and Confuiion, out of particular private

Views. I am forry indeed to oblerve, that fome

Others are led into Miftakes about this Commiffion,

by the Clamours and Artifices of thofe 1 have juft

now mention'd ; therefore any Reflections which I

may have made on others, have no relation to

them.

All I fcall fay farther on this Head is, That I

am perfuaded many who were for this Bill's taking

Erred, had nothing in View but the publick Good,
and the fpeedy Relief of Creditors ; and that

their Defign and Intereft in it, was far different

from the falfe and malicious Mifreprefentations

given of this Matter all over the Country. It were
x.o be wjfh'd, that either any Mi/lakes that may
perhnps be difcQver'd in this Bill 3 could be cor-

reded
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rcaed and amended in this prefcnt Seflion of Par-

liament : Or that ibme other be;ter Method could

be invented that might produce the fame Effect for

which this Bill was mainly intended. For my own
part, I have no particular Engagement for the con-

tinuing of this Commiffion, if I could fee a better

and more effectual Means propos'd.

It is made ufe of as a ftrong Argument againft

this Commiffion, that after Payment of the Yearly

Intereft of jufl Claims, and other publick Burdens,

with the Commiffioners Salaries, and other Char-
ges of their Commilfion , there will no great Sum
anfe to the Ufe of the Publick out of thole Eftates

:

But, I think, there is good reafon to believe other-

wife, and that there would arife a confiderable Sum
to the Publick out of the Forfeited Eftates in Scot-

land, i£ carefully manag'd, after all neceflary Pay-
ments and Expences : Which it true, is one good
Argument why thefe Eftates fhould not ftand fe-

queiired. But whatever be in this, whether it may
prove true or not, 'tis bad Realbning to conclude,

that therefore thofe Rents fhould continue in Fac-
tors hands, a great Part of which may be made
ufe of to the Prejudice of the Publick, as well as of
the Creditors. The Safety of the Publick is con-
cerned in this, That thefe Rents be not employ 'd in

whole, or in part, to Ufes hurtful to it.

And now the Queftion on this Head comes fliort-

ly to this ; Whether Faclors chofen by the Credi-
tors in the manner I have above defcritxd, without
any Regard to the Publick Intcreil j or the Exche-
quer fortify 'd by exprefs Security of Parliament, for

the Payment of juft and lawful Creditors, be the
proper Repcfitory of the Rents and Profits of the

Forfeited Eftates, for the joint Benefit both of the

.Creditors and Publick ?

How
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How far it ought to be in the Power of the King

to grant Relief to the Wives and Children of the

Forfeited Perfons, and even to flich of the Forfeiting

Perfons themfelves as His Majfsty fhall graciouily

think fit to pardon, is a thing I fhall not much med-
dle with. A true and well grounded Principle of

Mere*y is very commendable in every one ; though

it is plain in this cafe, that the too forward Intcr-

poiitidn of fome People in favour of the Rebels,

who really did act. from that good Principle ; and

oi others, who us'd it as a Cover to deeper Defigns,

hath tended to render the Rebels more confident

©fr their own Strength, and confequently more ob-

stinate Enemies to the Government ; infomuch that

that degree of Tendernefs, which if it had been ap-

ply 'd in due feafon, and deriv'd from the proper

Fountain, would have been commendable and juff,

is really become unfafe, and dangerous to the fu-

ture Peace and Quiet of the Kingdom. I believe

few s re of opinion, that there mould be any gene-

ral Rule taken for pardoning all without Exception,

and reltoring them to their whole Eftates. ' The
Hard (hips fome People, who oppos'd the late

Rebellion , have met with ( if there follow a

general and eafy Reftoration of all the Rebels)

will be no finall Difcouragcment to His Majesty's

good Subjects, to venture or risk any thing in op-

pofition to fuch an unnatural Rebellion, if Men
fhould be fo wicked as to attempt the like again.

His Majfsty's Ciemency is not to be doubted

of to thofe, who will fubmit and live as good Sub-

jects : And His generous Conduct, with relation to

the Fortunes, as well as to the Lives ot His Ene-

mies, ought to procure His Majesty the Love,

Eftvcm and Affection of every one : Therefore if

His Majesty (hall think any of the Forfeiting Per-

fons deiening of His Favour, on whom He is

pleasVI
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plcas'tl to beftow His Pardon, there may be proper

Ways fallen on to procure them fuch Parts of their

Eftates as fhall be thought reafonabJe. But finely it

will not be thought proper to fliew this Favour, but

to fuch only as will own it to the King's Clemency.-

and of whofe good Behaviour the Government may
have fome A durance for the future : And CareTnay

likewife be taken, that what is beftcw'd on them
be given only for their Subfiftence, or during plea-

fure, which may be afterwards encreas'd, accord-

ing as they {hall be found by their future Behaviour

to deferve it ; and that in fuch a manner, as to put it

out of their power to have io great an Influence in

the Country as formerly, left fome of them, even to

whom this Mercy and Favour may be fhewn, mould
be tempted, if another Opportunity fhouJd offer,

to rebel again. The fureft way to deal with manv-

of the Forfeiting Perfons, (even thofe to whom the

Government may allow reafonable Favour and Sub-
fiftence) is to keep it out of their Power, as far as

can be, to fall into the like Unhappinefs again ; f»
that His Majesty's Clemency to fuch of them as

are fo wife as to deferve it, may be confiftent with
the Peace of the Government.

It is to be willi 'd, that thofe to whom His Ma-
jf sty fhall be thus gracioufly merciful, and then

Friends-, would fhew a juft Senfe of the Favours
done them, and out of a Regard to the Quiet and
Happinefs of their Country, and of their Pofteritv,

may be cngag'd to live peaceably for the future,

under His Majesty's wife and eafy Government.
It might with eale be made appear, that the Mii-
lortuncs and Hardfhips complain'd of by manv in

.Scot/aud, have been occafion'd by nothing io much
as by a difeontented Jaccbite Spirit, which has pre-

vail'd fo far ever face the Re\ clution in this Coun-
try.

The
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The Oppofition made in Scotland to the Settling

of the Proteftant Succeflaon before the Union, was
owing to that turbulent Humour : And the Discon-

tents which continue, have been fomented by the

fame Party, and other designing People, to the great

Hindrance of the Flouriftiing of this Country.

The bed Service thofe People can now do to

their Country, as a Reparation for the Injuries they

have formerly done it , is to live in Peace for the

future, and heartily to mind, their Country's

Good.
It may be very reafonable, that the Government

mould take care of the Education of fome of the For-

feiting Perfons Children ; who, being little obliged

to the Folly of their Parents, may be made fenfible

how much they owe to the Bounty of the Govern-

ment, and may prove good Subjects, onwhomcon-
fequently part of thofe Eftates might in time be be-

flow'd. But \i Provifion mould -be made by the

Publick for them, without due Care being taken

of their Education, 'tis to be fear'd they will be (till

bred up in the Nurferies of Rebellion.

As to the Propofal made in the Memorial above-

mention'd, that the Commiflloncrs may have Power
to compound with fuch of the Forfeiting Perfons,

(cr their Heirs) to whom His Majesty fhall ex-

tend His Pardon for their Eftates, upon paying a

Fine, fuch as a Sum equal to threeYears Rent, or In-

come of their Eftates, or the like, afterDeduction of

the Annual Burdens and Intereft due to Creditors,

This Propofal, if what is faid of the low,and incum-

bred Condition of fome of thofe Eftates, be true,

will be (hewing no great Favour to fome of thefe

Families : For in that cafe, after paying of Fines ac-

cording to this Propofal, thofe Perfons muft of Ne-
ceffity become Bankrupt ; and thereby this Harveft

of Sequeftration would tajie place in the ordinary

Courfe
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Courfc of Law, and but an inconfiderable Sum
would arife hereby to the Pnblick out of fuch Eftates.

This would be proposing a pretty cheap Price for

Rebellion to others of thofe Rebels, and even to

eftablifh a Precedent, in fome meafure, of the Price

for which Men may rebel in time, to come. But this

Propofal fays nothing as to the interim Manage-
ment of the Rents of the Eftates of fuch Rebels as

are not pardon
y

d : And if there can be any conil-

derable Sum rais'd for the Ufe of the Publick out

of thofe Forfeited Eftates, this is ftill the flronger

Argument againft the Sequeftrations. And even in

this Cafe, there would be as much Trouble and Dif-

ficulty in fixing the Value of the Free Rent, and in

diftinguifhing pretended and falfe Incumbrances

from fuch as are juft, as there will now be, in deter-

mining of Claims.

I (hall not dip into the Queftiou, Whether the

giving of the Forfeited Eftates to the Ufe of the

Publick, was a good or a bad Meafure ? Some com-
plain of it, becaufe thereby His Majesty is di-

verted of the Power of difpofing of any Share of

thofe Eftates, to fuch of the Forfeiting Perfons as

He mail find to defervc it ,• and therefore, thefe are

for reverfing this Grant in favour of the Publick, and
are for putting it again in His Majesty's Power to

beftow thofe Eftates as He mail think good. But
this will not be a Remedy to the prefent Inconve-

niencics Creditors lie under by the Sequeftrations ,-

for, the fame Reafons which occafion the prefent

Sequeftrations would remain, in cafo His Majesty
mould give Grants of thofe Eftates ; there ftill would
be as good Reafon for Sequeftriug of them in that

Cafe, as there is now. Neither does this fay any
thing as to the Management of fuch Eftates as the

King does not immediately difpofe of; Nor can it

F be
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be thought, that the Exchequer can any wife look af-

ter them, till once the Claims on fuch Eftates be fta-

ted and determined.

But I am afraid I have encroach'd too much on
your L—dfliip's Patience, and fhall now only beg

leave to fay, That Juftice to Creditors, the Quiet of

the Country in Scotland, and in fome meafure, the

Safety of the Government in Britain, are fo deeply

concern'd in this ; and it is of fo great confequence,

that thefe things may not remain in Diforder, but

be effectually fettled, that I hope your L—dfhip will

pardon me for having ofter'd my Thoughts upon

them to your Confideration.

J am, &c,
Edhburgh Z I ft

December 1717.

'An
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An Abstract of the Bill which

pafs'd in the Houfe of Commons
Laft Se/fion of Parliament, with

relation to the Forfeited Eftates.

The Bill recites,

THAT by An Ad Intitled an Ad for ap-

pointing Commiflioners to enquire, &c.

The Forfeited Eftates therein mentioned are veiled

in His Majesty.
That all Grants thereof to be made by H i s

Majesty are declared to be void. Whereby,
His Majesty is difabled from making any

Charitable Grant for the Wives of Forfeiting Per-

fons, out of the faid Eftates.

That the Claims of the Lawful Creditors of the

faid Eftates are by the faid Act faved, but no Pro-

vifion made for determining their Claims, nor for

payment of what is due to them.

That certain Commiffioners therein mention'd,

are appointed to enquire of the faid Eftates, and
make Report to the King and both Houfcs of Par-

liament.

That the faid Commiffioners have made Re-
ports, by which it appears, that, the Directions of

the faid Act for paying in the Rents and Profits

of the faid Eftates to the Exchequer of England,

and Scot/and rcfpcctively, have been in a great

Meafure incffeftual.

The
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The Bill therefore Enacts,

That it (hail be Lawful for His Majesty
to Grant Provifions to the Wives of Forfeiting

Perfons , not exceeding what they would have

Right to by the Deaths of their Husbands, and

that fuch Grants fliall be good in Law, but not to

prejudice Lawful Creditors.

The Bill empowers and requires the faid Com-
miffioners to Summon to appear before them all

Claimants on the faid Eflates, to hear and fee their

refpective Claims decided and determined upon,

and upon the Appearance of fuch Claimant, or

Attorney for fuch Claimant, or after Notice that

fuch Claimant hath been duly fummoned to appear,

to determine in a Summary Way upon fuch Claims.

And for the Execution of the faid and other

Powers, the faid Commiffioners are declared to be

a Court of Record, and required to enter their

Judgments, and. Determinations of Record.

That their Judgments and Determinations fhall

be final and binding upon all Parties concerned, ex-

cept the Party Claimant Appeal from fuch Judg-

ment and Determination of the faid Commiffioners,

to enter an Appeal againft fuch Judgment before the

Exchequer in England, or Court of Seffions in Scot-

landywithin twenty Days after fuch Judgment is given,

and to prefent Exceptions thereto, and the faid Court

to hear and determine upon the faid Exceptions.

The Bill further Enacts, That if any Perfon

fraudulently Claim under any forged Deed, or

fatisfied Security, he fhall Forfeit double the Va-
lue claimed for fuch Offence ; and if any Perfon

give falfe Evidence, he fhall be liable to the Penal-

ty of a Perfon in cafe of Wilful and Corrupt Per-

jury. That the faid Commiffioners fhall, and they

are
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ate empowered and required to Line out Certifi-

cates to Claimants for their refpective Sums,
which Certificates fhall bear the Legal Intereft to

be paid at the refpective Exchequers, out or" the

Rents and Profits ariling from the refpective Es-

tates on which the Claims are made. And pro-

vides, that fuch Certificates fhall not contain any

Sums on Account of Penalties, for want of paying

the faid Sums at the Days the fame became due
and payable.

And for the more effectual Levying and granting

Difcharges of the Rents of the faid Eftates, the

Bill Enacts, That it fhall be lawful for the faid

CommiiTioners to appoint Stewards or Factors on
the faid Eftates , with the Power Stewards and
Factors ufually have, by the Laws of the refpective

Countries of England and Scotland, whofe Salary

fhall not exceed the twentieth Part of the yearly

Value of the Forfeited Eftate.

The Bill Provides, That every fuch Steward
or Factor mall take the Oaths by the faid Aft ap-

pointed to be taken by all Officers acting under

the faid CommifTioners, and give Bond for a Sum
not lefs than two Years Rent of the Eftates, over

which they fhall be appointed Stewards or Fac-

tors.

The Bill Provides, That fuch Stewards or

Factors fhall be difcharged and acquitted up-

on their paying into the Exchequer the Rents by
them received, and accounting as in the Bill
directed.

The Bill further Enacts, That all Sequeftrations,

Arrcftmcnts, and other Judgments of any Court
of Judicature, made and palled fince the 24th Day
of June, 1 71 5. or which fhall hereafter be made,

othcrwife than according to the Directions of this

* prefent
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prefent A&, fhall be void. And the Bill Em-
powers the faid Commiffioners, to call all and

every Perfon who hath pofl'efs'd any Part of the

faid Eftates, fince the faid 24th Day of June, 171 5.

to Account for the fame, and to certify the Sums
payable by them to the Exchequer.

The Bill recites, That the Forfeited Eftates

are vefted in His Majesty, from and after

the 24th of June, iji$. And Ena&s, that all

Grants and Demifes, &c. made by the Forfeiting

Perfons bona fide, and for a full and adequate Price,

and Money paid at any Time, before the Time
of their Treafons committed, fhall be as good as

if the fame had been made before the faid 24th of

June, 1 71 5. And Provides, that the faid full and
adequate Price and Money received , fhall be

proved by other lawful Proofs and Evidence, be-

sides the Deeds and Writings upon which the

Claim is made.

The Bill further Enacts,

That the Time for Difcovery of concealed

Debts, and other forfeited Perfonal Eftates, by
any other Perfons than the Debtors, or who have

been in Pofleffion of fuch Perfonal Eftates ,* as alfo

for the Difcovery of concealed Lands forfeited,

and of Lands, Tenements, Goods, and Chattels,

fettled or given to Popifh or Superftitious Ufes,

otherwife than by the Truftees for the fame, fhall

be enlarged to the firft Day of February, 171 7. and

that fuch Difcoverer fhall be entitled to the like

Rewards, as by the former Aft.

The Bill recites feveral Inconveniencies to

arife, for that by the Tenour of the former Ad,
the Powers therein can't be put in Execution, un-

lefs four or more of the Commiffioners therein

named
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named join therein : And therefore Enacts, that

the faid Commiffioners in the faid Acl: named, {hall

be empower'd to put in Execution all the Powers
in the faid firfl mentioned Aft.

A Claufe for veiling in His Majesty all

the Real and Perfonal Eftates of attainted Perfons

in Scotland, purfuant to a late A<fi for encouraging

Superiors, Vailals, Landlords, and Tenants, in

their Loyalty to His Majesty, it having been

a Doubt, whether or no thofe Forfeitures were to

be applied to the Ufe of the Ptiblick.

A Claufe for faving to Simon Lord Lovat, the Be-

nefit of H i s Majesty's Grant of 500 /. per

Annum, out of the forfeited Eftate of Alexander

Mkenz,ie.

A Claufe for empowering the Commiffioners to

determine all Claims in a Summary Way, and to

put the Claimants into Poffeffion, purfuant to their

Decrees. And that all Perfons claiming any Rent
Charges out of the Forfeiting Perfon's Eftate, fhall

have the fame Power to recover the fame, as they

had before they became vetted in the Crown, pro-

vided fuch Decrees be fubjecr. to fuch Appeals as

aforefaid.

Another Provifo, That if any Perfon having any

Grant from His Majesty of any Forfeitures,

who have or fhall make any Claim before the

Commiffioners, which they fhall think juft, then

the Money received by Vertue of fuch Grant,

fhall be deemed as fo much Money received by
fuch Claimant in difcharge of his Demand.
A Claufe that the Creditors fhall in the firil

place be paid their Debts (their Claims being al-

lowed) out of the Forfeited Eftates fold, before

any Payment fhall be made to the Commiffioners.

And



(48)
And that all Crown Lands, whereof any at-

tainted Perfon was poflef&d on the 24th ot^une,

»7ic' mall remain in the Pofleffion of the Crown.

A Provifo, That nothing in the Ad mall preju-

dice- or make void any of the Provifions made by

His Majesty for the Wives or Children of

the late Duke of Omond, the late Earl of Marr,

or late Lord Vifcount Bolingbroke refpe&ively.

•
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