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Since these pages went to the press, I have been in-

formed on good authority that the confidential draft of

the Bill was sent to the Vice-Chancellor, as a distinguished

individual, and that those who had the draft were autho-

rised to shew it to any persons whose criticism they might

think useful, but not to any one officially.

If I had known and duly weighed this, I should not

have written the reflections that are printed in pp. 5 and

34, and I regret that I should have done so; but I still

think that the manner of communicating the Bill was dis-

courteous towards the Hebdomadal Board. Nor can I

see any reason whatever why, even after the discussion

upon essential points was closed, they should not have had

the same opportunity of offering suggestions on details,

which was given to individual members of the University,

and to them only as such.

heard any good reason for doubting, that the Crown,

on behalf of the State, had a right to inquire into the

working of any public institutions, the usefulness of any

special privileges ; and if I have deplored as loudly and

deeply as any one, the blindness and misconception

which induced our rulers to meet that Commission as



tliey did meet it, it is because I ever thought and ever

said, that the best and surest way to maintain our

independence was to shew that we deserved it. I

thought too that many great improvements, to be

worked if not wholly by ourselves, yet wholly worked

with our concurrence, would follow as the results of

such an inquiry. I wished in particular for some such

an alteration in our government as that which is

imposed upon us by this bill. I wished for a re-

vival of professorial teaching and influence, and to that

end for a great increase in professorial endowment,

(to which as a Pellow of a College I am perfectly will-

ing to contribute freely my share ;) I wished too for a

great extension in the means of admission for Stu-

dents ; but I wished above all for the concurrence of

the University and Colleges in these measures, and if

this concurrence could not be obtained without some

sacrifice of honest scruples, or disregard at least of con-

scientious fears, I did not deprecate nor dissemble

the existence in some degree of the pressure from

without. For why should we alone of all English

bodies or institutions be exempted from the strong

compulsion of the popular will, and why even should we

not be made to remember that, when all other means

have been tried and failed. Necessity and Force, those

eldest of the pagan gods, though they have given up

the forging of iron, still preside in Downing street,

over the making of Acts of Parliament ?

It will be said, I know, that all other means have been

tried and have failed. This is true to some extent, as

applied to the Hebdomadal Board. It is not true at



all as to the University at large, nor is it as true as it

ought to be, to afford a just ground for proceeding,

even against the Hebdomadal Board, if they alone

were concerned. They had no notice of what the

bill was till it was actually brought in. It was com-

municated to others here, but it was studiously, in-

vidiously, and I think most improperly, withheld from

them. If they had known in time the wishes of the

Crown, they might perhaps have accepted in that more

usual and less dangerous form, those provisions of the

bill which relate to themselves. They had travelled

during the last few days so very fast on the road of

concession, that even this last sacrifice might have

been hoped from them. In fact the most strenuous

reformers in Oxford began to be alarmed at the alacrity

of their submission,—but they are cut off, most cruelly

cut off, with all their imperfections on their head, just

as they were beginning to repent. One thing I confi-

dently believe, that they would have allowed such a

scheme to be proposed to Convocation, if a royal com-

mission duly authorized for such a purpose had required

them to do so, and I will further undertake to say, that

if such a scheme, or at least some scheme not materi-

ally different from it, had been proposed in this way,

to the University, if we could have felt, as we then

should have felt, that we should retain under this new

form of government the same degree of independence

towards the State, which we enjoyed under the old,

the scheme would have been accepted by us.

Such,, or nearly such, was the course pursued in

tlie establishment of the very code we are seeking



to reform, when Convocation assented to a change,

which was as adverse to the liberties of the University

as the present measure is in itself favourable. The

contrast between the two different periods and be-

tween the chief actors in them is striking. Where

Laud was content to persuade. Lord John Russell

is eager to coerce. The tyrannical bigot of the seven-

teenth century went about his work with every form

of academical and corporate law ; the liberal and

enlightened reformer of the present day goes straight

to his end with a bill of attainder. I like not the

liberty which comes in such a shape, and whatever

I may think of the short-sighted and self-seeking

policy of the Hebdomadal Board, as a Board, I turn

aside, almost with a tear in my eye, when I see those

rulers whom we all respect so much at home, publicly

knocked on the head after so brutal a fashion. Per-

haps when they are gone we may miss them more

than we think
;
perhaps it was a little our fault too,

that we could not agree better with such very good

men ; and, if we do find no cause to regret hereafter

the loss of their services under the old system, we shall

certainly owe it in great measure to the services

which they will render us under the new.

But why, it will be said, such a quarrel about

forms ? If the change that is proposed is not bad in

itself, it will only be the more secure for having the

sanction of an act of parliament, and if it is done

in this way, the University will be spared another

year of conflicting opinion and interrupted study.

Peace no doubt is a good thing, especially for Oxford,



but freedom is a better ; and it is well worth another

year of discomfort, to preserve, it may be, for ages yet

to come, the privileges which many past ages have

bronght down to us for an inheritance. How much

we should lose of that inheritance I will endeavour to

shew in a few words.

We are now, and have been for many centuries, a

corporation, what is called in law, a civil corporation,

one created for some public purpose, and bound to the

performance of some public duties, duties at least in

which the public has an interest ; but there is another

side, the private side, even to such a corporation.

Though it has a public function, its members are not

functionaries of the State. They are an aggregation of

individuals undertaking to perform a certain public

service, in their aggregate character, on condition of

having certain rights and powers as a distinct self-

continuing, self-governing community conferred on

them. These powers and rights, which in law are

called, not functions, but franchises, as they are settled

in the origin by mutual consent of the Corporation and

the State, so neither can they be varied, without the

like consent of both parties.

The Crown is the proper source from which these

franchises should emanate ; originally it was the sole

source, and though it is not denied that a corporation

may be created by act of parliament, the grant is then

supposed to proceed from the Crown ^. And even in

" All grants, even of public money, though not made solely

by the Crown, originate \dth it, and so jealously and strictly

is this prerogative maintained, that the House of Commona
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the cases of such parharaentary corporations, though

the form of a grant is not followed, there is always

the previous assent if not the formal application of the

persons to be incorporated ; and the act is commonly

called a charter, as in the case of the East India

Company, and the Bank of England. Nor do I

know any instance in which Parliament has varied the

terms of either of those charters, during the term of

their existence, except with the consent of the cor-

poration, whose rights were dealt with. The Bank

Restriction Act was certainly passed with the assent,

if not upon the formal request of the Bank of Eng-

land; and we all remember that when the East

Indian Company, in virtue of a clause in their act

which had been overlooked, recalled a Governor Gene-

ral, though the government of the day were greatly

indignant at the exercise of such a power, and the

public greatly dissatisfied with its existence, there was

no attempt to disturb it, nor any thought of so doing,

until the expiration of the charter, when a new agree-

ment could ]5e made.

This necessity of mutual consent to the creation of

a corporation and to any modification of its laws, is

more formally evidenced, and more clearly seen and

recognised, in those corporations which emanate from

the Crown, than in those which are called into being

by an act of parliament. We are a corporation by

cannot even pass a vote of money except on tLe request of the

Crown ; and v\'hen this has been done, in ignorance, of which

there was an instance in the case of the Danish claims, the

vote was treated by ministers as a nullity.
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prescription wliicli presumes a grant by royal cliarter,

our franchises are the successive growth of many suck

charters or letters patent, all of them accepted by our-

selves, and carrying with them to the present day the

evidence of our right to concur in our legislation ; our

privileges have once, and I think once only, been con-

firmed, not granted by act of parliament, and even

that ceremony of confirmation is wanting to the code

under which we now live. Our dependence since the

days of Laud has been exclusively upon the Crown, and

without disrespect to the House of Commons or to

the people, w^e prefer that connexion to one of a more

popular character. If our laws are now to be changed

by an act of parliament, made not with us, but against

us, see how much we shall lose in position and se-

curity. We shall date from a chapter, the number is

yet happily in blank, of the statute of this year, and

as the majority of one House of Commons easily differs

from the majority of one that has gone before, more

especially when there has been a reform in the inter-

val, (and surely all the reasons for not "bringing in

the new Reform Bill will be exhausted at last,) it is

likely enough that an Oxford constitution of the seven-

teenth Victoria will be remodelled by that of the twenty-

fifth of the same reign. And whether or no we shall

so soon be subjected to a repetition of the experiment

now made, if but one act of parliament is passed

without our consent for the regulation of our internal

affairs, we shall not, I dare say, be actually sold up

and turned into the streets, not at least while we have

for our member Mr. Gladstone, who takes such good
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care of us; but we shall be something very different

from what we are now, as different as is the rrench

Legislative Assembly from the English House of Com-

mons. We shall be no longer a part of the commu-

nity, subordinate indeed, but distinct, and within

ourselves, independent ; w^e shall be an instrument

of the State, almost functionaries of government, in

freedom of spirit hardly superior to a lord of the

treasury, still carrying on, it may be, a very popular

educational establishment, but no longer as we are

now, and have been for centuries, a great national

institution.

The public I daresay will care little for this. Why
should they ? There are some even among us who,

strange to say, set them the example of indifference,

and who are even eager to cut from under their feet

all ancient roots, and ready to cling, with something

of parasitical dependence, to the support of the State.

But such is not the feeling of the older—and I say it

with all deference to young Oxford—the wiser, and

the larger portion among us ; and whichever be the

right view on this subject, it is certain that the change

from our old method of legislation to that which is not

ours, be it for good or for bad, is a great one ; and

the bill which effects such a change should not have

been introduced without explaining or stating to the

House of Commons our past legal history and present

legal status, and shewing in what way and why we

must be brought under a new system. Lord John

Russell is wholly silent upon these points, not as to

the University only, but as to the Colleges, where the
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information was even more important, and perhaps

more needed by his hearers. Does Lord John Russell

himself know all about these matters? and does he

suppose that the House of Commons also is equally

well acquainted with them ? or is it that neither he

nor they know or care anything whatever about the

legal character of the rights with which they are about

to deal, and that therefore a bill for the " good go-

vernment and extension of the University of Oxford,"

though utterly without a precedent during the whole

course of our history, is brought into the House of

Commons just as much as a matter of course, as if it

was a bill for a new poor law ?

I have already endeavoured to supply tlie omissions

of Lord John Russell—whether they be from igno-

rance or from indifference it matters little—as to the

University. I will now attempt the same thing as to

the CoUesres.o

In the eyes of the laio, then, a College is not only

a collection of private individuals, but it is a collective

private person, endowed by private bounty, for a pur-

pose mostly private, and subject to an exclusive pri-

vate jurisdiction, either created by the act of the

founder, or left subsisting in his heirs as a part or an

incident of their private inheritance. The interest

which it has in its possessions is a form of private pro-

perty, discharged in contemplation of the law from all

public purposes, so much so, as to be subject to aright

of reverter in the heirs of the founder or donor, upon

the expiration or dissolution of the body, to which it

was given, to be enjoyed during its corporate life.



There are, it is true, in some, perhaps in all the

charters or statutes of Colleges, some intimations of a

public charitable purpose, as the furtherance either of

religion or learning, which, if used in a gift to trus-

tees, would have been held sufficient to impose upon

the property to which they applied, a perpetual public

charitable destination, if not the one originally pre-

scribed, some other to be supplied in its stead, by the

Court of Chancery. But in the case of a gift to a

corporation—albeit eleemosynary as a College—the

law acknowledges no other purpose but that of bene-

fiting the corporation itself, and perpetuating in that

particular form the memory of the founder or bene-

factor. It may be that there is no sufficient ground

for this distinction between a gift to a College and a

gift to trustees. There is, however, more reason for

it than for the rule in Shelley's case, and a good deal

more sense in it than there was in a common recovery,

—and yet the former of these is one of the corner-stones

of the law, and the latter is the foundation of the

title, probably, to every acre of land in the kingdom,

of freehold tenure.

At any rate such is the law, which excludes the State,

as State, from all interest whatever in our property,

and leaves nothing more to the Crown than the same

chance of escheat for want of heirs which it has over

all property, rather I should say a less chance, for the

heirs cannot come in, nor the Crown, for want of heirs,

until we have ceased to exist as corporations. Our

interest or estate in our property is in the nature of a

base fee, of which the determination would revive an
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estate in fee simple still existing, as in substance

though not in name, an unbarred remainder.

The private character of our tenure is still further

evidenced and established, by that of the only jurisdic-

tion to which we are subject as Colleges, namely, that

of our Visitors, to which we are not only tied down

by our oaths, but to which we are restricted by the

general law of the land. And in the exercise of this

jurisdiction, a Visitor, whether he be Chancellor, in

right of the Crown, or a Bishop, or a mere private

person, has no right to concern himself about any

purpose of public utility, except so far as that which

the Founder has prescribed for his own sake, or for

ours, may happen to be useful to the public. His

business is to enforce upon the whole body the observ-

ance of its private code, to redress any wrong which

individuals either within the corporation or claiming a

place in it, may have suffered by the violation of that

code. If he refuses to do this, or if he attempts to do

more, he may be, in the one case, set in motion by

mandamus from the Queen's Bench, in the other

restrained by its prohibition.

But while we assert our private character in the

eyes of the law—our independence even of the law

itself—we must not forget that not only there are ex-

press intimations of a public purpose in the language

of our statutes or charters, but that there is also a

condition of public utility implied in the privilegium

or exceptive law to which alone a College owes its

existence.

This latter argument is a good deal overstated, or
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rather greatly misstated, by those who consider that

the cliief purpose or effect of these privileges or char-

ters was to confer upon the corporation which they

created, an inalienable interest in its lands ; and that

the State, in return for the sacrifice of so great a prin-

ciple as that of the free alienability of property, had

a right to exact a proportionate amount of public ser-

vice. But in the first place there was no such prin-

ciple at the time of the foundation of most of our Col-

leges. The principle of our law, or rather of our legis-

lation, tended the other way, and was in fact this

:

that it was best to keep the same estates for ever in

the same families ; and though the law which was

framed with this object was shortly after its enactment

defeated by legal jugglery, and though the Lords and

Commons acquiesced in the cheat, not so much upon

grounds of public policy as from motives of private

convenience coming home to each, it was not really

till the reign of William IV. that the legislature ever

expressly assented to the principle, that all land must

be alienable, except wdthhi very narrow limits.

In the next place, the property of Colleges was not

inalienable till the statutes of Elizabeth ; at least till

then, there was no restriction upon their powers of

leasing, and in truth the purpose and effect of char-

ters, and of the licenses of mortmain contained in

them, was not so much to except the privileged bodies

from the operation of any rule of public policy, as to

exempt them from the burdensome incidents of feudal

tenure. The sacrifice was not by the State of any

principle, but by the Crown or private lord as an indi-
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vidual of a source of profit ; and the motive was not

the wish to benefit the pubhc, but favour to the

founder, who was enabled in this way to perpetuate

his name, and, as he thought, to save his souL

There is something in this more than mere anti-

quarianism. For if the duties of a College are to be

regulated by the purpose of its foundation, that pur-

pose will be best ascertained by looking to its origin.

Our notions however have changed since then, more

especially as to the alienability of property, and the

State has a right to try its existing institutions, by the

test of its present policy. An exceptive form of pro-

perty, however private may be the rights which it con-

iers on the holder while it lasts, can only be maintained

on the ground of special utility.

To apply this to ourselves, and to the present ques-

tion. Colleges, claiming as they do, in the full meri-

dian light of Political Economy, to hold and to trans-

mit a perpetual inalienable property in land, are bound

to shew, when asked by competent authority, and still

more to prove by their conduct when not asked, that

they earn and justify the privilege, by the use which

they make of it.

On this ground, as I said before, the Crown had a

right to call us to account ; and the account which we

then did give of ourselves, however imperfect it was

from the injudicious silence of some, was quite a suffi-

cient answer to those who would suppress us as use-

less. But even if the result of the inquiry had been

otherwise ; if it had appeared that we were, like many

other proprietors, unproductive drones, keeping pro-
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perty out of the market to no other end but our own

private enjoyment—though even then there would be

that difference in our favour, that in our case the ori-

ginal title of each Fellow to his share rests upon some

ground of merit, and is kept up on some condition of

good behaviour—but if that was all that we could say,

instead of the all that we can say, it might be no suf-

ficient reason for continuing to us our privileged cor-

porate existence, but it would be giving the State no

ground for interposing in the disposal of that which

while it exists at all, exists as private property, and

which, when it ceases to belong to us, does not belong

to the State.

It is the undoubted right of the legislature to put an

end to any modification of property, that is, to repeal

the law under which it exists ; as, for instance, it

might, without danger to other interests or prejudice

to any rights, disallow for the future the creation of

estates tail, as imposing even in their present modified

form, too great a check upon alienation. But it is a

very different thing from this, and far more dangerous

as a precedent, to allow a form of property to subsist,

but to claim a share in its management, a control over

its disposal ; to do this with any one sort of property,

is to shake the security, to disturb the enjoyment, of all.

But it may be said the property of Colleges is now

liable to the performance of special duties. Very true,

and there is a special tribunal for enforcing the per-

formance of those duties. Beyond this what duties

are there ? are they legal, or are they moral ? If

legal, put the law in force. If we are only charitable
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foundations, like endowed schools; if we are only

educational establishments, instruct your Attorney

General to file informations against us in the Court of

Chancery, and procure a new scheme for the adminis-

tration of our revenues. You know that you cannot

do so,— I speak to those who are the authors of this

bill,—and what you are doing is this : you are know-

ingly, though not avoAvedly and openly, proposing an

act of Parliament, to enforce upon the holders of what

in law is private property, the performance of a moral

duty. It may be right to do this ; I do not say it is

not, if it is done equally to all ; but it is a thing that

Parliament should be made to understand very clearly,

and should think more than twice about, before it is

done. There are moral duties incident to the owner-

ship of all property, and of which, moral influences

never have been able, and never will be able, to secure

the perfect performance. Shall we therefore call in

the law to the help of our morality ? We shall find it

if we do a very dangerous ally. Something of this

sort did happen on a large scale 500 years ago, and it

is worth the trouble of remembering it.

It was suggested to the keeper of the King's con-

science, who as such took an interest in the good be-

haviour of all the King's subjects, that many owners

of property did not act in reference to such property

as equity and good conscience would suggest. He

used to send for these gentlemen to London, to en-

quire of them why they had neglected to do that which

they were bound in conscience to do ; and if he was

not satisfied with their answer, he would send them

c
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back to the country, still as the apparent and nominal

owners of their property, and its actual possessors, but

with a direction to pay over the rents and profits,

when received, to the person morally entitled to enjoy

them ; and in this way all merely legal rights of own-

ership became in a short time reduced to a worthless

husk, an empty name.

This, it is true, did not in effect impair the founda-

tions of property. It only shifted them ; for in those

days such was the temper of men's minds, such the

narrowness of their notions, that they could only escape

from one strict form of law, to fall into another.

"Equity and good conscience" were but the law cry

of the Court of Chancery, in its conflict with the

King's Bench ; the same words, or others of the like

effect, might easily become noiu the symbols of that

more active form of plunder which is called Socialism.

But people have, I know, a difficulty in conceiving

College property to be private property, because it was

subject in its origin, and still continues to some ex-

tent to be in practice subject, to the performance of

special duties, some of them of a minute and, if now

enforced, vexatious character; and to the observance

of certain conditions, such as celibacy. But is there

any other sort of property of which the same thing

may not be said, with a change in the duties and con-

ditions ? or are we the only holders of property who

have in the course of time and in the name of social

improvement acquired or usurped immunities which

our predecessors never enjoyed ? Compare a College

with a country gentleman of £5,000 a-year, whose
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ancestors, if he could go back far enough, would be

tenants by knight service. Cairy them both back in

imagination to the 14th century: which of the two

would suffer most by the return to the good old times ?

We of the Colleges, except the differences between the

ritual of the Church as it then was, and that of the

Church as it now is ; between the habits of hfe then

and now ; and except also a change for the better in

the range and nature of our studies, should have very

little, if any thing, to do which we don't do now. But

the country gentleman transformed into the tenant of

a knight's fee would fare very differently. Instead of

the very moderate land-tax and the very mitigated

—

too much mitigated—succession duty, to which alone

his estate is now liable, (I speak only of what he pays

to the Crown,) there would be wardship, and liveries,

and primer seizins, and fines upon alienation, and

purveyance, and other burdensome charges which it

would be tedious to enumerate ; and upon himself

personally the obligation to serve the sovereign in his

wars.

Why, if we could bring down to this present time

the law of those days, the whole of the House of Lords,

with the exception of the Bishops, and more than half

the House of Commons, would now be on their way

to the Baltic or the Black Sea, and what an easy and

pleasant time we tenants in Frankalmoigne, or quasi

Frankalmoigne, should have in their absence

!

It may be said that they have bought off their bur-

dens, and paid the price for their redemption ; and it

is true that there was such a bargain in the time of

c 2
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Charles II., and a very good bargain it was for the

country gentlemen, for the price was very low, and it

was paid by the country at large ^. In spite of the ex-

emption so cheaply gained, every man's estate is, if

tried by a reference to its feudal origin, in the nature

of a salary, given partly as a return for services, partly

as a means of providing for their performance ; and it

was a most groundless as well as invidious distinction

which Lord John Russell endeavoured incidentally to

establish against us, when he spoke of fellowships

as a salary.

Does Lord John Russell know that I can mortgage

my fellowship, that I can make over to a creditor or

an assignee the right to receive during my life my
share of the revenues of my College. Salary indeed !

I have no more a salary than Lord John Russell him-

self, and I work less for it. What I have, and what

I claim to hold under the protection of the law, sub-

ject only to the conditions of my tenure, is an estate of

£200 a-year, with a title 500 years old. I have some

200 years in time the advantage of the Duke of

Bedford, and I like the beginning of my title better

than the beginning of his.

Having thus far asserted, and I hope not in vain,

our right to be treated as independent gentlemen, I

will proceed on that comfortable footing, to consider

the proposals that are now being made to us on be-

half of the State, in the shape of a bill in Parliament,

^ "We too have compounded for tlie neglect of sucli small

duties as we have ceased to observe, by taking upon ourselves

the duty, not cast upon us by our founders, of educating youth.
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and I will begin by assuring the authors of that bill,

that there is every disposition on our part, to meet,

so far as we can do it safely and conveniently, the

wishes of the public, and that, irrespectively of those

wishes, we have a great and spontaneous desire to

make our property and our privileges, more conducive

than they have been to the public advantage.

I do not propose to criticise all the details of the

bill, in which there are some things that might be

called useful suggestions, if they were not merely our

own ideas, " coming back to us after many days" in

an unacceptable shape. I will speak only of those

provisions relating to Colleges which are most im-

portant, or most in violation of the principles which

I have laboured to establish.

And first of those which relate to the eligibility, and

the mode of election of Fellows. There is a great dif-

ference between the two. Eligibility to a Fellowship

or the right of being a candidate for it, is something

external to the College ; it belongs to those with whom
the College has as yet no connexion ; it is part of the

common stock, common at least as far as we are con-

cerned, and though the right and the condition to

which it may be subject arise from the same source

as the College itself, they are no part of its property

or its privileges. The College has no interest in

maintaining any preferences of birth or kindred by

which this right of eligibility may be confined,—its

interest is rather the other way,—but it has a duty,

towards them, namely that of observing them so long

as they exist, and are sanctioned by the law, which is
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only the duty that lies upon every one, not to infringe

by any act of his own the legal right of others.

If the State, either on the ground that such pre-

ferences have existed long enough to satisfy their

original purpose, or that the reason for them no

longer exists, or that the right to be set aside is

too vague and valueless to be weighed against the

good that will be done by its abolition ; if, I say, for

these or for any other reasons, the State chooses to do

away with these restrictions by a retrospective law, it

is a matter to which we have nothing to say, either

for or against ; it is one which the State must decide

upon its own rules, and take upon its own conscience.

I have therefore no objection to offer against that

part of the bill w^hich proposes to abolish these pre-

ferences, save this, that some interval should have been

allowed before it comes into operation, for the saving

of rights of preference, now existing in an inchoate

state, those at least where any act has been done or

expense incurred, in expectation of the advantage

which the law now promises ; I don't mean that each

claim of preference should have to be made out by

such evidence, but that a certain time should be

given to all. To give less than five years from the

passing of the act, would be I think a flagrant disre-

gard of the principle which admits, in other cases, the

value of a reasonable expectancy : I would rather pro-

pose ten years than five.

What I have said applies only to preferences of

kindred and place, which can only be dealt with in

this summary way by act of Parliament. With re-
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gard to school preferences, which are by this bill made

the subject of regulation, and to a great extent, of

abolition, as there is much variety in their circum-

stances, and as there is in the most important cases of

such preferences, a close affinity between the College

and the school, it would be better that the whole

subject should be left to be dealt with by each College

and its visitor, and the commissioners, who must be

appointed by this or some other act, to assist in the

review and modification, of College statutes, and spe-

cial foundations.

I now come to those clauses in the bill, the 32nd

and 33rd, which touch the actual election of Fellows,

and attempt to control, further than it is controlled

by the statutes of any College, and it may be in an

opposite direction, the discretion which we now have

in the selection of our co-fellows. I deny the right

of the State to interfere at all in this matter. If there

is any truth in all that I have said as to the mutual

relations of State and College, it is the College alone

as a body which is responsible to the State, to the

extent of doing and shewing that it does some public

service ; and it has a right, even on that very account,

to use its own judgment in the choice of its members

or instruments, and to be wholly free in this respect,

as regards the State, but of course subject to such re-

strictions as are imposed upon it by the nature of its

institution or the terms of its statutes.

If those statutes are too vague as to the qualifica-

tions of Fellows, if the conditions they impose are ob-

solete or trivial, as that a candidate should become a
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student in the Canon Law, "or be learned in plain cliant,

let those statutes be corrected and adapted to the

present times, in the course of such general revision

as I before spoke of; but whether the new terms of

election be laid down by the general law, or by Col-

lege law, I am quite sure that there is but one feeling

here, against giving to the candidate who passes the

best examination a legal right to be elected,—and

what else would this new right be, more especially

if it were conferred by act of Parliament? for the

law, under which we should then fall, would not allow

such a right to be controlled by any general discretion

under the words " or otherwise." It would come to

this, that the College would be bound to elect, or it

may be to admit on the presentation of an extraneous

authority (for the bill is very obscure as to this point)

the candidate who did best on examination, unless

some definite ground of objection could be alleged

against him. This would be very rarely if ever done,

for it is one thing to say, as Colleges say now, we will

not elect, or we did not elect such a one, because

there was some one else who though not shewing

quite so much knowledge, appeared to us more likely

to be a useful and creditable member of the College,

and therefore in our discretion we preferred him ; and

it is quite another thing to say, the conduct or dis-

position of such a one has been so bad, that we think

he has forfeited by it, a legal right to a maintenance

for life.

Besides this, a new difficulty will arise, a new prin-

ciple will be introduced, as to which of the candidates
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is to be reckoned first and best. At present, being under

no obligation, legal or statutable,—to examine our

candidates at all, we use our examination, not merely

as a test of what a man actually knows at the time,

but as a guide to assist our judgment of what he is

likely to be hereafter, either as a student or as an

instructor ; and it is very possible, though it does not

very frequently happen, that the man who would

stand first in a class list, determined by such examina-

tion, may not stand first in our estimate of future

usefulness ; but if a legal right is to be given to the

candidate who does best, we shall hardly feel at

liberty to try the point in this way, which we have

found upon experience to be a good way, but shall be

driven to adopt the highest number of good marks as

the surest test of merit, and to make Fellowships, as

other things are already made too much, the reward

of cramming. Having been concerned for twenty-five

years in the elections of a College, which first set, 'and

has continued to follow, the example of disregarding

in the choice of its Fellows those private motives,

which, (I say it for the justification of our predecessors,

and it may be of others, not as claiming for ourselves

a similar indulgence,) Colleges have a strictly legal

right to consult, if they still observe the condition of

fitness prescribed by their statutes, I think I am
entitled to speak with some little authority in this

matter ; and without being specially instructed to do

so, I protest on behalf of the Fellows of my own

College, and of many other Colleges too, against the
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loss of position and useful influence which they will

incur, if they are no longer able to say as they do

now, to aspirants for Fellowships, " We shall probably

elect you if you do the best upon examination, but

we may think the next best, in that way, to be the

better man ;" and to disappointed candidates, " We
did not elect you, because we did not choose to do

so." Power, discretionary power, when honestly used,

is, even at Oxford, more respected than learning.

Such is the way of the world, and we should not

lightly throw away any help to authority, which the

educators of England's choicest youth now possess

in their vocation.

We are little likely to abuse hereafter this power,

which belongs to us of right, and which I still further

claim on the ground of its usefulness. It is not now

abused at Oriel, nor at many other Colleges, which

have followed us in the same course, it may be, even

with more success ; and what is true of them will

soon be true of all. Mr. Gladstone might have trust-

ed us with as much safety as we have trusted him

;

he need not have framed for our coercion, rather

than our assistance, a bill so suspicious in its spirit,

so minute in its provisions, that it painfully reminds

of that other bill which is also impending from the

same quarter, over us, and over all, the bill for the

*' extension and improvement" of the Income tax.

There is, we know, much wickedness in the world

that is without us, and the Chancellor of the Ex-

chequer is, we fear, too much in contact with it.
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constituents, as if they were fraudulent tradesmen or

traitorous contractors.

In one thing, however, we are left too free by this

bill. There is nothing in it to keep up the obligation

under which we now lie, to give at least a preference

to the poor in our elections, an obligation which I do

not now refer to as matter of an ad captcmdimi argu-

ment, but which I have faithfully and uniformly ob-

served in the many elections in which I have taken

part. The abolition of this preference, which is done

by a word, almost incidentally, in the twenty-eighth

clause, is, I am aware, only an application of the lead-

ing principle upon which this bill is founded, namely

the right of the State to extract from Colleges the

greatest amount of learning and ability which their

revenues will procure in the open market, a principle

which we shall soon see more fully developed against

all of us in Oxford than it is by the present bill, but

which is made to fall at once with its full weight upon

the poor. It usually is so in all Reforms.—But the

application of the principle I spoke of, is more than

usually harsh and dishonest, in the present instance,

where the institutions to be improved are confessedly

and expressly eleemosynary, and are known to the

law by no other character or name.

In subordination to this our leading principle,

and subject only to such restrictions as now are, or

may be hereafter with their consent, imposed upon

them by their statutes, I claim for Fellows of Col-

leges on grounds both of expediency and of law,
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the right of freely electing their associates, not in-

deed with a view to the advancement of their private

friends, but according to their own view of the pur-

pose of their institution, and the good of the Col-

lege in reference to that purpose ; and our lawgivers

ought to remember, if they persist in making laws

for us, that whatever may have been the original,

whatever be now declared to be, the leading, purpose

of the institution of Colleges, whether it be devotion,

or whether it be study, or whether it be the teaching

of youth, there are other things to be attended to

without which not one of these great essentials will go

on well. There is property to be managed, accounts

to be kept, provisions to be looked into, tradesmen to

be looked after, servants to be controlled, municipal

business to be done in conjunction with the citizens,

and some little care must be taken in the selection of

Fellows, to have some, at least, who are likely to serve

the College well in these minor, but still most import-

ant duties. I do not say that any amount of talent is

inconsistent with the greatest capacity for such mat-

ters, but too much study is incompatible with their

demands upon the time, and it is certainly found in

practice, that the men who manage these things best,

are neither the most clever nor the most studious.

Independently of the services they might render vis in

this way, a certain proportion of plain, sensible, unpre-

tending men, who have neither taken a first class, nor

are too eager, as second class men are apt to be, to

prove by their conversation that they ought to have

had one, may be neither less pleasant nor less useful
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in a College than they are out of it. I think we

should do well in any College where the opportunity

of an election may occur, to lay in a sufficient quantity

of such men, before this new test and corporation act

of Lord John Russell shall inaugurate every where

among us the tyranny of " all the talents." Let us make

the most of our freedom while it lasts ; let us enjoy, as

we never have enjoyed before, the pleasure of doing

what we like with our own, and with it the anger of

those pagan deities in Downing Street, of which I

spoke in the beginning,

Fruamur Diis iratis.

We may do so in this instance with a safe conscience.

Still more fatal to our independence, more incon-

sistent with the principles for which I contend, that is

the responsibility of the College to the State, that of

the Fellows to the College, are those clauses of the

bill which prescribe for the residence and the oc-

cupation and the studies of actual Fellows, and for

the duration of their property, rules and conditions

mostly different in terms, and where they may be the

same, different in their authority, from those provided

in each College for the government of its members.

It cannot be too often said that there is such a dis-

tinct code of private laws for every College ; that each

of these codes is legally valid; and, with exceptions

less important than is thought, still practically en-

forced ; and that we are willing and desirous to avail

ourselves of the assistance of the Crown, and if need

be of Parliament, to revise and improve those codes,

and to adapt them to the present time. Why do by
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act of Parliament that which can be done, and which,

so far as it is just and reasonable, would be done, with-

out it ? One set of laws at a time is enough for any

man to obey. Why should we be subjected to two ?

True enough, the two will not long subsist together.

The parliamentary element once admitted into our

legislation will very soon absorb the collegiate. There

are men here simple enough not to see this, or so far

hurried away by their youthful or rather boyish eager-

ness for immediate reform, that they don't care for it.

But the authors of this bill know it w^ell enough. They

know that the inevitable result, the logical conse-

quence, of what they are now doing, will be this—that

all College statutes will be superseded ; that every Col-

lege will be brought under the operation of the same

general set of laws, as all municipal corporations now

are ; that in order to make our property more avail-

able for what they call its original purpose, by a better

distribution, and to relieve the Fellows, or rather the

Teachers, of the different Colleges, from cares which

may interfere with their educational duties, the whole

of our revenues will be thrown into one fund, to be

managed by the State, a large slice being first taken

out of it as a sop to the country gentlemen of all

parties, who, when there is any land in question, ever

hang upon the skirts of the great Reformer of the day,

as jackals wait upon the lion. Some day or other I

know we shall have to die, as Fellows, such a parlia-

mentary death as this, and some day too we shall have

to die our natural deaths as men ; but in either case we

like to put it off as long as we can, and we don't think
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those our friends who hurry us on the road to a better

state. There are many, indeed, away from here, who

think this parhamentary arrangement a very good one,

as being the most economical apphcation of the na-

tional property ; and if we ourselves could see such a

set of collegiate establishments as I have described, in

Philadelphia or New York, we should say it was a

very creditable attempt of our American brethren to

imitate what they could not reproduce ; but there are

many, some at least here, by whom this state of things

in Oxford will be not only deplored as a national loss,

but felt as a personal grief, so much so even, that they

will think those excellent men we have so lately lost

" felices opportunitate mortis," in that they have not

lived to see the beginning of this end. I am not my-

self an academical sentimentalist, indeed I fear I am
but little academical in any way—a very casual resi-

dent—and wherever I am, but little addicted to ear-

nest study ; and I feel very grateful to Mr. Gladstone

that with his strict views of academical duty he allows

me still to linger on, as a pensioner on full pay, a use-

less relic, with some few others, of the prae-academite

period of the University. But little as I am entitled

to express in my own name the academical spirit of

the place, I can sympathize with feehngs which I do

not deeply share ; nor do I praise with the less fervour

and sincerity the many excellencies which I see around

me here, and which I see nowhere else in the same

degree, for that nobody will suppose that in praising

them, I am thinking of myself.

. But I am wandering far away from the 36th canon
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of Mr. Gladstone, and have said nothing as yet of its

practical effect even upon the education of this place,

which it was specially designed to assist, but which I

believe it will affect for the worse. There are now two

things especially which give to Oxford, and to Cam-

bridge also, an advantage as places of education, over

every other place in the world. These are, 1st, that

the teachers in them are more independent of govern-

ment than in any other country out of England;

2ndly, that they are more independent of their occu-

pation for a maintenance than anywhere else, even in

England. The bill strikes at the roots of this double

independence.

I have said enough already about subjection to

government, and the evil of it in this matter is per-

haps sufficiently felt, though the danger of it may not

be sufficiently seen. The other point is well worthy of

further consideration.

We all of us honour most the knowledge that is

most freely acquired and most freely imparted, and

this feeling is stronger in youth than it is in after age,

when we have learnt from the world the value and

the dignity of money. But the young love and respect

liberty, and even in some degree idleness as a form of

liberty, more than they do learning. Why is it that

they look up here to the Eellows of All Souls more

than to any other, with a mixture of envy and admi-

ration ? It is not so much because they dress better

and dine later than the Fellows of any other College,

as because they are not obliged by their statutes to

know anything whatever, except a little Church music.
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and that they don't learn. This seems like a jest, but

it is meant as an argument. For it is but another

modification of the same feeling that leads the Under-

graduate to respect in his own Tutor the spontaneous

exercise of an honourable calling. It is not for his

pay, which is very moderate ; it is not even in any

great degree for his learning, that the Tutor here is

more looked up to by his pupil than the teacher in

any other place ; it is because teaching is less with

him a necessity, less a trade ; because he might live if

he liked as an idle gentleman, taking his ease in his

College, and borrowing from the shadow of its an-

cient walls, which are his property, something of dig-

nity in his ease.

The idle Fellow, then—now a rare character—may

still do some service to his College, as a foil to the

hard-working and industrious Tutor ; and if he be an

intelligent idler, he might do something more. Such

a man indeed may be of much use, even to earnest

students, both in and out of Oxford; and if Mr.

Gladstone had had such an one at his elbow, and had

listened to him when he drew this bill, he would pro-

bably not have attempted to subject men of 30 years

and upwards to yearly collections", nor have prescribed

to his constituents, the use of a literary treadmill to

keep them out of mischief when they had nothing

particular to do.

It is indeed a strange proposal to be backed by

three such names as those which we see inscribed upon

"^ Collectiona are tlie examiuations and general review to

wliich Undergraduates are subjected every term.

D
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this bill ^ ; and there is one of them which, as we read,

pity mingles with surprise, to think that at this time

of all others, he who was so long dreaded as the genius

of political commotion, the ver}^ spirit of the storm, he

who nursed so long the wrath of which the world now

awaits in silence the tremendous explosion, should be

reduced in his old age, with still so much of youthful

fire glowing in his veins, to give lectures to Masters

of Arts on their private improvement, and to wage a

war of extermination against Doctors of Divinity.

The letter from the Home Office, which came down

to us with the name of Lord Palmerston at the foot

of it, was even more singular in its language than the

bill as it now stands ; for it not only enjoined study,

without work to be done, but claiming power over the

recesses of the mind, it required that study to be "ear-

nest ;" and this very pretty word found, or lost, its

way into the first draft of the bill, which came down

here in a confidential shape, that is, with instructions

to shew it to any body, except those who were most

immediately affected by it, the Heads of Houses ; but

the word apparently did not survive the severe criti-

cism which it underwent in the course of its progress

through the press ; it must have been rejected as

unparliamentary. And truly it concerns the interest

both of legislation and literature that this strange con-

fusion of styles should be checked at the outset, or we

shall have the next novel of Bulwcr's beginning with a

" Whereas," and a clause in our next act of Parliament,

^ They are tliose of the Cliancellor of the Exchequer, Lord

John Eussell, and Lord Palmcrstou.
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enjoining under a penalty the worship of the " beau-

tiful and true."

But it is not only our good'taste that is alarmed, nor

is it only our Universities that are threatened, by this

intrusion of the PsedtiG-oiTue into the domain of active

life. There is now afloat a foolish St. Simonian

scheme for examining all the world, and giving every

thing that the State has to give to the smartest

scholar, according to the maxim of St. Simon,

A cliacun selon sa capacite, a cliaque

Capacite selon ses oeuvres.

But let the House of Commons look to it in time.

Let them look to themselves. For why should not

they too be examined? Already are the authors of

this scheme casting a covetous eye upon the House of

Commons, as the most improveable body in the coun-

try—the field in which they would themselves most

delight to labour. If these gentlemen could have their

way, what history, what geography, what statistics,

what philosophy moral and political, what books both

brown and blue, must be got up or read through for

the first time by Jionourable members, before they

would be allowed to give their votes, or before they

could obtain their certificates of " earnest students"

in legislation?

I say not this in the spirit of irony or disrespect.

Far be it from me. I say it partly because I wish

to shew to the public by an a fortiori instance taken

from the highest source, how well a great body may

perform its service to the State, with much defect of

knowledge in many of its individual members ; and I
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wish more than that, to interest the House of Com-

mons in what, if rightly understood, is their cause as

well as ours. The schoolmaster, not the gentle pedant

of the olden time, but the horrid inquisitor of the 19th

century, who spares neither age nor sex, and who robs

while he reads, is at the gates of both of us. Let the

sense of a common danger unite us in a joint resist-

ance. Let us have, with the conscience of our utility,

what the French would call the couraore of our iprno-

ranee, that we may save ourselves and the country at

large from the rule, or rather I should say the ferule,

of the Dominies ^.

But our own danger is enough for us, and I have

as yet omitted to notice the darkest cloud which

lowers upon us amid the general obscurity of this

bill. It lies in the following clauses,—the 52nd

which obliges us to furnish to our Visitor once in

seven years accounts of our receipt and expenditure,

with such details, vouchers and explanation, as he may

require, and the 53rd clause, which empowers the

Secretary of State to call for these accounts from the

Visitor whenever he chooses.

The rights and duties of a Visitor are unhappily but

ill defined, and can I think only be defined by act of

• I am very fai' from meauiug to object to an examination of

all candidates for public employment, and to a high minimum of

fitness to be tested by such examination. Tliis should have been

done long ago, and should be done now without fui'ther delay,

and without an act of Parliament. But this is as different from

the proposed scheme as the temperance of the sober man is

from the total abstinence which is the desperate remedy of the

habitual drunkard,
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Pal'liaraent. I will not now attempt, for watit of time,

to lay down with precision on what terms this should

be done, but I think it will be found upon considera-

tion, that the powers conferred by the 52nd clause

exceed the proper limits of a Visitor's authority. His

office is chiefly that of a judge when appealed to, and

to that, the Lord Chancellor, on behalf of the Crown,

strictly confines his functions* as Visitor; beyond that a

Visitor ought to be a superintendent, an adviser, and

it may be a defender, but he should not be a con-

troller of details, nor a government inspector. He

has however certainly a right to know the amount of

our revenues, and our scheme for their distribution.

Nor do I deny the right of the State to know what

is our average income, and what we have got to shew

for it, in the shape of Fellows or Scholars, and what

is the portion of each, but, I am much afraid of the

Secretary of State, and I think it would be much more

in accordance with right principles, as well as safer,

that the information I have described, should be sent

to the Registrar General on each census, as part of the

general statistics of the country, than that it should be

submitted to any active officer of government, as re-

lating to a matter within the scope of his adminis-

tration.

In the present conjuncture I am so far from declin-

ing publicity in these matters, that I would strenu-

ously invite some member of the House of Commons

to move for the most detailed accounts of our income

and expenditure in every way—did it not occur to me,

(as it did occur after I had begun my sentence) that
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in the irritation of feeling, to which this unprovoked

and unexpected and offensive bill has given rise,

honest but mistaken men might bring themselves

into trouble, and the common cause into discredit, by-

refusing to disclose, so far as they were required to do

so, that which it would be much for our advantage

that the public should know. If it could be known to

the public, or rather to the House of Commons, how

much we have done of late years for the improvement

of our property, how much we are still doing, and

should do sooner and more easily, with some shght

and reasonable alterations in the law, and if it were

seen, in taking this review, how great would, and will,

at some time, be in this way, the increase in the reve-

nues applicable to College purposes, whatever those

purposes are, perhaps we should obtain either from

Mr. Hume, whom such a saving must interest, or

from Mr. Cobden, whose acquaintance we have plea-

sure in claiming, that assistance in this matter which

T know we should look for in vain from Mr. Glad-

stone \

I am unwilling to conclude with a quarrel about

money, and perhaps I shall be thought imprudent for

having suggested to the authors of this bill, that we

are ever likely to be richer than we are now. It will

be time enough at any rate to attend to this matter

« I refer to Mr. Gladstone's absence and silence on the pass-

ing of that pernicious and dishonest clause in the Church leases

bill, as to the right or expectation of renewal in Church les-

sees, which was strenuously opposed by Mr. Cardwell and Mr.

Roundell Palmer. See Hans. Pari. Deb. for July 1851.
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when we have got rid of this bill. From this bill

there can be no hope, with this bill there should be

no compromise, and if the great majority of the Uni-

versity are as resolute in their resistance, as they are

rooted in their aversion, to it; if those who give it

countenance by their support, could.be made to feel

that there are things of more value and consequence

to Oxford, than the immediate overthrow of the Heb-

domadal Board ; I have little doubt of our success ir^

the struggle. The country at large cares little about

the matter ; it has at least no reason to do so.

Of the three great points on which any public in-

terest has been felt, diminution of expenditure, increase

of numbers, and admission of Dissenters—as to the

first, the bill attempts nothing ; as to the second, it is

simply so futile as to seem evasive ; as to the third, it

gives nothing now ; and when Lord John Russell pro-

mises what Mr. Gladstone denies, who can say whether

hope or despair should predominate for the future?

And while it does nothing in these respects to interest

in its behalf the popular party of the day, it does much

to offend the best spirit of democracy, in that it with-

draws, with an almost insulting brevity, all remnant

of that assistance to the " lowly ^ and the poor," in

their upAvard struggle, which the larger and kindlier

soul of our feudal ancestors, had meant to bestow on

them for ever.

The bill may still please those to whom it will be

sport to see a venerable institution pulled about by the

K We are directed at Oriel to elect none aa Fellows but

"pauperes, liumiles, et indigentes."
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House of Commons; it may satisfy for the present

those who value it as a precedent for future inter-

ference ; but the country will, I think, require some

nearer and worthier object, before it strengthens with

its support, or encourages by its sympathy, the at-

tempt to subject to a new rule, to bring down to a

lower grade, the oldest, the freest, and, let our enemies

and our friends say what they will, by far the purest

of its ancient Corporations.

@










