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PREFACE.

Having suffered from the evils of the present bankrupt system,

I have been led to consider a subject to which I might otherwise

have been as inattentive as most men of trade, until they are, in

some way or other, brought to experience the dreadful effects of

being placed, either legally or illegally, under a hostile Commis-

sion of Bankrupt.

For the last four years I have been in the habit of writing to

different Members of Parliament, urging their serious considera-

tion of the subject ; and, although I have been honoured with polite

answers to my letters, yet all have, in one way or other, excused

themselves, and not unfrequently on the ground, that the Bankrupt

Law was too complicated a subject for them to meddle -with.

About two months ago a Bill was brought into the House of Com-

mons," to alter and amend the Laws relating to Bankrupts." Since

that time I have thrice petitioned the House, praying that, previous

to any legislative enactment, on the subject, I might be allowed to

give evidence atthe Bar of the House on the Bankrupt Laws. I have
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also been laboriously occupied during the last two mouths in writing

to individual Members of Parliament, representing to them, in the

strongest terms, the injurious consequences to both debtors and

creditors that would, in my humble opinion, be produced by this

Bill, if passed into a law. I have, however, been left quite unsup-

ported in every exertion; and, although I have had much trouble,

from time to time, and some expence, in various ways, connected

with these efforts for the general good, yet it does not appear to

me that I get any credit for them; nor, after struggling above six

years against illegal proceedings under a Commission of Bankrupt

against me, have I to this day obtained the least redress.

My determination to appear before the Public in print has been

sudden; and, in order to accomplisii the publication, previous to

the passing of the Bills in question, now pending in Parliament,

the time for performing it has been very short, which I trust will

he an apology for any defects in this humble attempt to excite the

attention of the commercial and trading community to a subject in

which they are deeply interested, both as debtors and as creditors.

King's Bench Prison,

May 27 tk, 18 19.



PREFACE TO THE SECOND EDITION.

Since the publication of the First Edition of this Pamphlet, the

two Bills, for altering and amending the Bankrupt Laws, which had

previously passed in the House of Commons, were taken into con-

sideration in the House of Lords j and the objections to parts of

the Bills in question, which are stated in this Pamphlet, received

some sanction on that occasion, by a declaration of the House of

Lords, that several clauses in these Bills were very objectionable.

As advertisements sent for the Newspapers are frequently too

numerous for immediate insertion ; and as, from the strict impar-

tiality observed, they, like the movements of machinery, can not

appear out of the regular course, I found that, at an advanced period

of the Session of Parliament, most valuable time was likely to be

lost before aay advantage could be derived from the advertising of

the publication. I sent, therefore, copies of it, at my own expence,

to several Members of the liCgislature. Previous to the discussion

on the Bills in question in the House of Lords, I wrote to several

of the Peers, accompanying my letters with copies of this Pam-

phlet ; and as the book contains some extracts from the evidence

of the late Sir Samuel Romilly, before Iho Select Conunitlcc of the
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House of Commons on the Bankrupt Laws, it was satisfactory to

find, that the name of that lamented individual was mentioned in

the House of Lords, on the occasion of taking into consideration

the said Bills, when great stress was laid upon this subject having

engaged the attention of that departed statesman, whose opinions

happen to accord with many of the Author's views on this acknow-

ledged important subject.

This Edition has an Appendix; and there will be found,

in the copy of a letter that was written to Lord Redesdale, some

remarks on clauses which were added to the Bankrupt Regulation

Bin, on its re-commitment in the House of Commons. The reader

will also find, in the Appendix, an account of the proceedings in

the House of Lords, on the motion for the second reading of the

aforesaid Bills, when the further consideration of the subject was

postponed until the next Session of Parli'^mejit.

April I5th, 1820.



A TREATISE,

4fc. Sfc*

The law relating to debtor and creditor affects the

interests of all classes in society ; the mercantile

world, in particular, being materially injured by

the present bankrupt system, the subject can not

be unworthy of the most serious and impartial

considerations ; and in proportion to the difficulty

which exists in altering this law to advantage, grave

deliberation will be requisite, so that in attempting

to remedy minor defects, evils of greater magnitude

may be avoided.

The Select Committee of the House of Commons,
that was appointed to revise these laws, terminated

their sittings the last Session of Parliament ; and,

from the Report which they made on the subject,

the following is an extract:—"Your Committee

entered upon the investigation with a deep sense

of its difficulties and importance; but, whatever

perplexities they had anticipated, they found,

during the progress of the inquiry, greatly to exceed

what they imagined likely to occur."—It will

appear how cordially I agree with this passage in

the Report of the Committee when I venture to



state, that I conceive the difficulties to he insur-

mountable, and am of opinion, that as soon might

the Ethiopean change his skin, or the leopard his

spots, as that these honourable gentlemen should

have fully succeeded in the task of so effectually

removing the spots of imperfection from this

monster, the present bankrupt system, as to cause

it to promote the ends of justice.

It is acknowledged on every hand, that this

system is productive of so much evil, that it requires

the serious attention of the Legislature; and,

although it must be admitted that, by legislative

enactments, it is in some respects possible to make

beneficial alterations in it, provided, at the same

time, sufficient care be taken not to make it in other

respects more intolerable than it is at present 5 yet

I conceive, (and if I am correct on this point, it is

of the utmost importance to consider it,) that it is

utterly impossible so to legislate as to render this

code properly applicable to the trading interests of

the country, because it is a criminal code, and

consequently wholly unfit to be applied to the cases

of honest traders who become unfortunate ; for,

although there are, no doubt, many fiadulent

bankruptcies, yet there can be no doubt also, that

honest traders constitute a very great majority of

the annual number of persons made bankrupt.

The first statute concerning bankrupts, viz. 34 and

35, Hen. VIII, cap. 4, was, even in those arbitrary

days, wholly directed against evil designing men,

the preamble of which runs thus:—" Whereas

divers and sundry persons, craftily obtaining into
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their hands great substance of other men's goods,

do suddenly flee to parts unknown." This consti-

tuted an act of bankruptcy j and, under such extra-

ordinary circumstances, the next Statute, viz.

13 Eliz. cap. 7j provided, tiiat Commissioners should

be appointed to act ; and a course of harsh pro-

ceedings instituted against the body and goods of

'^ s?ich offenders.'' But no honest man was then

subject to this Inquisition; and it is most extraor-

dinary that, in the nineteenth century, the mer-

cantile and trading part of this enlightened country

should submit to such a state of degradation, as to

be subject to a criminal code, or a mere reverse of

fortune, or, even when in a state of solvency, at the

will of a pretended creditor, who may falsely swear

to a debt and an act of bankruptcy ; and that, on

mere ei-parte evidence, such solvent trader should

be published in the Gazette as a bankrupt, without

having an opportunity of previously saying one

word in his own defence. It is an old maxim, that

it were better to suffer ninety-nine guilty persons

to escape punishment, than to run the risk of

dooming one innocent man to perish; but, ac-

cording to our present bankrupt system, the matter

is reversed, for by it we are led to suppose it to be

better that the whole trading community should be

liable to be treated as criminals, than that one

fraudulent trader should escape.

There can be no doubt of the propriety of pro-

tecting creditors against fraudulent debtors; but it

could be easily proved, that the bankrupt code pro-

ducesfraud, instead of preventing it; and by apply-



B

iug it to the cases of both rogues and honest men,

it becomes unfit for either, and frequently the

honest man is punished while the rogue escapes.

It is, I presume, worthy of remark, that our bank-

rupt code is contrary to the spirit of the constitu-

tion, and to the civil and criminal jurisprudence of

the country. A man tried for crime in our courts

of law is not required to convict himself; for the

onus prohandi lies with his prosecutor; but the

most honest man is placed in imminent danger as to

his character and personal liberty, under an hostile

commission of bankrupt ; because, from the inqui-

sitorial sieve through which he has to pass, he is in

danger, on the one hand, from his own timidity and

his adversaries severity, of having expressions

drawn from him, which may be construed into cri-

minality, when, in fact, he has been guilty of none ;

or, on the other hand, of being charged with con-

tumacy for not giving sufficient answers, and of

being committed to prison, there to remain without

bail or mainprize.

On reading the Minutes of Evidence taken before

the Select Committee, on the Bankrupt Laws, I

regretted to find, that the evidence was chiefly con-

fined to the supposed interests of creditors, while

the interests of debtors and their necessary pro-

tection from injustice and oppression, have been but

slightly noticed. The best way to protect the

creditor is, I presume, to begin with doing justice

to the debtor; for, the same cause which makes it

so easy to oppress the debtor produces injury to the

creditor. Besides, it ought not to be forgotten,



that, in the commercial community, creditors, in

general, are debtors also, and consequently the

interests of honest debtors and honest creditors are

one. I now proceed to state some defects in our

present bankrupt system, which require the most

serious consideration before any alteration be made

in the law on this subject.

In the first place, I conceive, that it is an evil of

immense magnitude, because its bearings are so

various, that its extent can scarcely be ascertained,

and is therefore a practice much to be deprecated,

that commissions of bankrupt are opened upon

mere ex-parte evidence, without even giving notice

to the person against whom a commission has

issued to attend at that meeting in which he is to be

found a bankrupt. It differs essentially from the

mode o! proceeding in our Courts of Law and

Equity: it is, I think, unreasonable and unjust; no

occasional necessity can justify it as a general

practice, because it so effectually promotes the

purposes of oppression and ruin, by facilitating the

opening of illegal commissions. While the bank-

rupt code was confined in its operation to a species

of swindlers who, according to the words of the first

Statute, *' craftily obtaining into their hands great

substance of other men's goods, do suddenly fee to

parts unknozvn,'' this manner of opening com-

missions of bankrupt was not so inconsistent ; but

when honest unfortunate traders were made subject

to this law, I conceive that the practice of opening

commissions upon ex-parte evidence ought to have

ceased as against persons who had not only not
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gone to parts unknown, but some of whom migbf,

perhaps, be able to prove that they had not in fact

become bankrupt. In defence of this practice, it is

said, that to give a man an opportunity of disputing

bis bankruptcy before he is declared a bankrupt,

would do away all the promptitude of the bankrupt

laws, and all the means of seizing the effects of

a man who was disposed to be fraudulent. Now
the same might be said of any other legal process ;

and it might be very convenient to any real or pre-

tended creditor forcibly to enter a man's house and

seize property to the value of his claim, without

bringing his action to try its validit}^; but in such

case, how would an Englishman's house be his

castle ? The practice may be still further com-

bated. It is said that, to give a man notice of a

commission of bankrupt, to be issued against him,

would do away the means of seizing the eftects, if

be were disposed to be fraudulent. Novv in regard

to a fraudulent man, who knows he has committed

an act of bankruptcy, or who, for fraudulent ])ur-

poses, causes a commission of bankrupt to be taken

out against him, can it be supposed, that such

a man has not made all his arrangements before the

commission issues ? It is therefore only the honest

and, perhaps, solvent trader that can be taken bv

surprise: then this seizing system has certainly au

efiect, though a very bad one, and is contrary to

every principle of justice and humanity; for he is,

perhaps, by virtue of a false oath, instantly dis-

possessed of all his property, and turned out of his

habitation, which was previously his boasted castle,



It might, perhaps, be further urged, in defence of

this practice, that an act of bankruptcy is, in the

eye of the law, a criminal act, and that, therefore,

the party, committing such act, cannot be treated

merely as an insolvent debtor. But this would only

more fully prove that the ends of justice cannot be

promoted by extending the operation of such a

system to the cases of honest, unfortunate men

;

and, I conceive, that as soon as this bankrupt code

was made to embrace more objects than in its

nature it was calculatad for, from that time it has,

by degrees, become that mass of inconsistency, in-

justice, and oppression, which has brought down,

upon both debtor and creditor, almost all the evils

of which we have now to complain. As the law

now stands, every trader is continually on the verge

of a dreadful precipice ; for there is not a banker,

nor a merchant, nor a trader of any description,

however large his possessions, who does not stand

exposed to instant ruin: his solvency is not a full

protection : and even if he have not a single creditor,

yet a false oath as to a debt and an act of bank-

ruptcy, (which is not very uncommon in the present

day,) will procure a commissionof bankrupt against

him forthwith ; he is then published in the Gazette

as a bankrupt, without any previous knowledge of

these nefarious proceedings, and thus ruined—what

compensation can be adequate to the injury sus-

tained ? After the dreadful tidings have reached

him, he may protest against the validity of the

commission, but he is not allowed to be made ac-

quainted with the alleged act of bankruptcy on
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M'liich it is founded; and the extraordinary reason

given, by writers on tlie bankrupt laws, for this

refusal is, lest he should be able to supersede the

commission.

Another evil intimately connected with the fore-

going, which requires the serious attention of the

legislature is, the great length of time that may
elapse, before such oppressed and ruined trader can

obtain any redress. Why it should be so easy in

so short a time to prove a man to be a bankrupt

without sufficient legal grounds, if it may be called

proof, and then require such a length of time, and

various forms of law to prove he is not a bankrupt,

I do not here attempt to explain ; but this fact is

incontrovertible, that, although an illegal commis-

sion of bankrupt is procured against a man in a few

days, yet it may be as many years before he can

obtain a supersedeas. Surely this ought to be

otherwise. Mr. Montague, a member of the

Chancery bar, made the following remark before

the select committee on this subject, namely,

—

*' The legislature has given to the Lord Chan-

" cellor a great power, by a summary jurisdiction,

^' to seize the property of persons in the mercantile

*' world who come within the description of bank-

*' rupts ; and I conceive it was intended, that this

".summary power should be attended with as suni-

*' mary a right in the subject to appeal for redress,

" if injured."

Persons who are fully acquainted with the facts

of the case, entertain no doubt in their minds re-

specting theillegality of the coaimissioq of bank^
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rupt issued and still in force against nie ; and yet I

have been struggling for above six years, without

having obtained any redress whatever. I am ad-

vised, that my case has been already fully made
out, both as to law and fact, under my petition in

the Court of Chancery ; and this is not contra-

dicted by the Lord Chancellor himself Never-

theless, his lordship conceives, that I am not ab-

solutely entitled to a supersedeas, until the validity

of the commission has been tried in a court of law.

Now, after such a lapse of time as six years, wliich

has tired out my friends, and being deprived of re^

sources, I conceive it very hard, after having in-

controvertibly made out my case under one process,

to be obliged to go into a court of law to prove the

circumstances all over again. I therefore am of

opinion, in regard to the verdict of a jury being

indispensably necessary to entitle a person illegally

made bankrupt to a supersedeas, that it would be

far more reasonable to require the verdict of a jury

in the first instance, in order to prove that there

are sufficient grounds for a commission of bank-

rupt, before it issues. But if necessity, or expe-

dience require that commissions should issue by

virtue of a mere affidavit, then I presume, that il-

legal commissions ought to be superseded in as sum-

mary a manner ; especially as a supersedeas must

be of far more individual consequence to the debtor,

than'a commission can possibly be to individual

creditors, because the dreadful situation in which a

trader is placed under a commission of bankrupt,

by losing all power over his estate, will not admit
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of delay.—I here introduce two other cases vvliich

1 conceive to be in point.

About eighteen months ago, a respectable ma-

nufacturer, from the west of England, called upon

me and stated, that he had been made a bankrupt,

and that when the commission issued against him,

lie was but very little in debt, and not under any

pecuniary embarrassment ; that he never was in-

debted a hundred pounds to the person who sued

out the commission against him, and that he had

not committed any act of bankruptcy whatever,

lie further said, that the commission was opened

in an obscure village, and that the commissioners

consisted of attorneys of the lowest order. On the

supposition that he could, in a summary way, ob-

tain a supersedeas by a petition to the Court of

Chancery, he got the time enlarged for his surren-

der, in the expectation that the commission would

be set aside before the enlarged time expired. He
was, however, disappointed in tliis respect, and,

while on his way to meet the commissioners on the

day appointed for surrendering himself under the

commission, the horse on which he rode broke

down; consequently he arrived a little later than

the hour appointed for his surrender. He was

then told by the commissioners, that he had com*

niitted a capital offence by not surrendering him-

self in due time, and an officer was procured to

take him in custody before a magistrate. He there-

fore insisted on the officer's taking the attorney

who acted under the commissiosi into custody aU

»o, that they might both be taken before the magi-
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strate. This step on the part of the alleged bank-

rupt changed the scene, and, after some alterca-

tion with the commissioners, it was agreed that the

services of the ofiicer and the magistrate should be

dispensed with. Sometime afterwards, finding that

his proceedings in Chancer}' for setting aside the

commission were ineffectual, he brought an action

to try its validity, the result of which was, tiiat no

act of bankruptcy could be proved against him,

and he obtained a verdict; therefore the commis-

sion was superseded. The situation in which he

then found himself was this,—that he had been

ruined in his business; that part of his property

had been wasted ; and that he had been put to

considerable expence and trouble; but that he had

not the least prospect of obtaining any satisfaction

for the injury he had sustained, as (to use his own

words,) the petitioning creditor, the attorney under

the commission, and the commissioners, were alto-

gether scarce worth a good dinner.

The circumstances of the other case to which I

have alluded were also related to me by the party

himself;, who had been made a bankrupt at a time

when he was not at all engaged in commercial

matters. This gentleman had formerly been con-

nected with two other partners in an extensive con-

cern in a provincial town, from whom he had sepa*

rated himself, and, at the time of the dissolution of

partnership, he did not know of any unsettled ac-

count as due from the firm, except a balance which

was due from them to a banker ; and as he could

not get his partners to close this account so speedily
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as be wished, he paid his share to the said banker,

which was several thousand pounds, and got exo-

nerated. He then retired wholly from business,

and came to reside in London. Two years after

the dissolution of partnership, he was one day al-

most thunderstruck on seeing himself published in

the Gazette as a bankrupt, in conjunction with his

two former partners. He, however, resisted the

commission, conceiving it illegally procured, and

immediately petitioned the Court of Chancery for

a supersedeas. The alleged act of bankruptcy, on

Iiis part, which he had great difficulty in ascertain-

ing for some time, was the following, viz. that be-

ibre the dissolution of partnership, he had on a cer-

tain day caused hitnself to be denied when a credi-

tor called upon him. In the course of his proceed-^

ings in Chancery for setting aside this commission,

he was enabled to prove, that this alleged act of

bankruptcy was founded on perjury; and his op-

})onents finding that it would not sustain a commis.-

sion against him, they applied to the Court for time

to find out some other act of bankruptcy. The
Court of Chancery ultimately directed an issue to

try the act of bankruptcy in a court of law, and

ordered that the opposite parties should give a fort-

night's notice, previous to trying the issue, of any

act of bankruptcy which they might discover to

support the commission. At length such notice

was given of an act of bankruptcy, which act was

sworn to in Court on trying the issue, consequently

a verdict was obtained against him, and the com-

misjion was proceeded in. All proceedings had
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previously been stayed by the Court of Chancery

until the matter was tried j and, after this verdict,

the bankrupt was called upon to surrender himself

under the commission. Having a wife and several

children, he could not bring himself to submit to

be stripped of all his property, and reduced to po-

verty under a commission of bankrupt, when he

conceived himself not to be indebted to a single in-

dividual under the said partnership; and, in a con-

versation with one of his sons, I was informed, that

after the trial, his father came to the desperate re-

solution of not appearing to the commission, and of

becoming an outlaw, by leaving his native country

for ever.

I am further of opinion that, even when there

really is a sufficient debt and an act of bankruptcy,

it is a great defect in the law, that one creditor, to

the amount of an hundred pounds, should be able

to sue out a commission of bankrupt contrary to

the desire of a majority of the creditors. It is in-

consistent in the extreme, because a commission of

bankrupt is considered as for the use of the credi-

tors in general. It is also unjust that one vindic-

tive creditor should, at his caprice, sacrifice the in-

terests of a mass of creditors, and hold them at de-

fiance ; more especially as it is wholly unnecessarv,

because that individual creditor has a remedy by

bringing an action for his hundred pounds, and, ou

obtaining judgment, can take the goods or body of

his creditor in execution.

In the next place, in regard to the debtor, I con-

ceive, that it is unjust and unnecessarily degrad-
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iiig, that, merely because he has become unfortunate,

he should, on the issuing of a commission of bank-

rupt against him, he pursued hke a thiefy by imme-

diately seizing his books of accounts and all his

property. Why should not a man, whose situation

in life has been respectable, and who has had the

confidence of his creditors for perhaps many years,

b© allowed to deliver up his property like an honest

man, and also be permitted to keep his books of

accounts a sufficient time to enable him to do what

is requisite in them, instead of their being delivered

tf> an accountant, who, although lie may be very

able to cast up accounts, yet he may be very igno-

rant of that man's business, and consequently uli-

abJe to make up the books ?

It is again still more harsh, that this honest urfi-

fortunate trader, should be required, under the

penalty of death, to surrender himself before the

commissioners on the fortj^-second day from the

date of the commission. The only apology which

might perhaps be made for such severity is, that it

is a criminal code; but then it follows, that its ope-

ration should be confined to criminals, so that

lionest men might not be degraded by it; and the

not confining it within such limits, is one great

cause of the mischief it produces. Sometimes a

debtor is in prison when a commission of bank-

rupt issues against him, and in such cases it is the

practice of the commissioners to issue their war-

rant to bring him before them on the forty- second

day to surrender himself according to law; for,

otherwise, being in prison, he could not attend.
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Flere anoth<?r evil presents itself, vv^liich I am in-

clined to think more frequently occurs than might

be supposed ; for, although I have lived very retired

in the King's Bench, yet, within one year, I ac-

cidentally heard of several cases of bankrupts con-

fined there, in which no warrants had been issued

by the commissioners, to bring the bankrupts

before them on the day appointed for their sur-

render :—The particulars of one of these cases are

tA\e following .—The bankrupt was detained in the

King's Bench at the suit of several creditors, when

a country commission of bankrupt was issued

against him. He was served with the usual sum-

mons, signed by the commissioners, as soon as he

was declared a bankrupt, requiring him to appear

before them, on certain days, to be examined, kc,

and he made every preparation in his accounts to

pass his examination on the day appointed for sur-

rendering himself; but when the time arrived, no

warrant was issued by the commissioners to bring

him before them, who could not be ignorant of his

confinement, because one of the commissioners

was the attorney employed in one of the actions

against him, by which he was held in custody.

—

However, a few days after the time appointed for

his surrender had expired, he was informed, that,

in consequence of his not having surrendered him-

self, under the commission, proceedings of out-

lawry were instituted against him. The bankrupt

then presented a petition to the Court of Chancery,

in order to do away the outlawry, but his attorney

informed jaim, that his petition could not come
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on to be heard, in its regular course, in less thart

twelve months. Such was the shocking situation

in which this unfortunate man was placed by the irre-

gular and harsh proceedings under his commission.

Another case deserving of notice, which I ought

not to omit;, is that of a person who conceived him-

self illegally declared a bankrupt ; and although he

did appear before the commissioners on the ap-

pointed day, which is called surrendering under

the commission, yet he was afterwards prosecuted

for feloniously not surrendering j the circumstances

were :—that he was a prisoner in the King's Bench

about five vears a^'o, when the commission ofbank-

rupt issued against him, and he immediately pro-

tested against it, as >Cbeing illegally procured; he

denied the debt, the trading, and the act of bank-

ruptcy on which it was founded, and petitioned

the Court of Chancery for a supersedeas. The

commissioners issued their warrant to bring him

before them on the day appointed for his surren-

dering himself under the commission, and he ap-

peared before them, but he declined going into any

examination until he had tried the validity of the

commission, for which purpose he had already com-

menced proceedings in Chancery. The commis-

sioners then committed him to prison for contu-

macy, and he was afterwards advised to bring an

action of trespass and false imprisonment against

the parties concerned, in which action he obtained

a verdict, subject to a point of law as to the vali-

dity of the commission for the consideration of the

judges. Before this action was brought to a close.
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the prosecution was commenced against him, charg-

ing him with feloniously not surrendering under the

commission. He was tried, convicted, and sen-

tenced to suffer death ; but the judge afterwards

respited him for six weeks, in order to submit a

point of law for the decision of the judges; and, at

length, ihe punishment of death was commuted for

two years* imprisonment. I never ascertained ex-

actly what this point of law was; but it has been

intimated to me, by a person in London, who made

some inquiry, that the point was respecting the

surrender, and that the judges decided, that the

bankrupt having appeared before the commissioners

within the time prescribed by law, it was surren-

dering himself within the intent and meaning of

the statutes concerning bankrupts.

In regard to the cases already stated, my know-

ledge of tjliem was obtained from the parties who
were thus made bankrupts, k.c. ; but the following

short account of another oppressive case I obtained

from a printed report of it, which is stated to be the

case of an eminent paper-merchant in the county of

Sussex, who became bankrupt, and was indicted

for a capital offence, he being charged with having

embezzled and concealed his goods above the value

of twenty pounds, with intent to cheat and defraud

his creditors. Upon his trial at the county assizes,

in the year 1816, it was stated that he had received

^32 10s. 9d. upon debentures for drawbacks on pa-

per shipped, which sum he had not accounted for.

To prove this, a mass of accounts were produced in

Court, when it turned out that the bankrupt had

c
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rendered an account of the said sum as received by

him on debentures; but there was an error of a

single day in the date of the transaction, which the

bankrupt declared was entirely owing to the ac-

countant employed under the commission. The

jury found him not guilty.

The life of this person was thus placed in jeo-

pardy ; and his case, together with the other cases

which I have stated, are sufficient to prove the

great danger in which the lives, the liberties, the

character, and the property of his Majesty's sub-

jects are placed by the operation of this bankrupt

system. It was justly remarked, in evidence before

the Select Committee, that " the severity of capital

punishment frequently prevents the punishment of

fraudulent persons." But, although a fraudulent

bankrupt may escape, yet it is clear, from the fore-

going cases, that some persons are not unwilling to

endanger the lives of honest men.

Another evil in the present system, which I con-

ceive to be of no small magnitude, relates to the

lamentable consequences, in the deprivation of per-

sonal liberty and of character, arising from the

great discretionary and inquisitorial powers vested

in commissioners of bankrupt. Since the bankrupt

code has been applied not merely to the cases of

rogues, but also to the cases of honest men, it has,

of necessity, been divested, in some respects, of

its original severity; but the great discretionary

powers of commissioners of bankrupt, which were

originally intended for only criminal cases, have to

this day remained undiminished. Much might be
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said against the propriety of entrusting such exten-

sive and permanent discretionary powers to any set

of men to be generally applied ; and as desperate

evils only can require such desperate remedies, it

follows of course, that the whole trading part of the

country ought not to be subject to this inquisition

;

and that every honest unfortunate trader ought not

to be liable to be dragged before such a tribunal,

where he has been previously condemned without

a hearing. "When a bankrupt appears before the

commissioners, it is not for the purpose of being

heard in his own defence, but in order to answer,

without being allowed any time for consideration,

such questions as are put to him^ and a string of

questions may be so framed as to compel him to

give such kind of answers as may be construed

against him. Here I leave out of the question the

probable timidity and confusion which maybe ex-

perienced in such a situation; and I think, that

this mode of proceeding against a man, who may
have the strongest nerves and the clearest head, is

calculated to entrap the individual, and to produce

effects far from promoting the ends of justice, espe-

cially when it is considered, that a bankrupt, with

the best of principles, and the fairest character, may
give the most full and positive answers upon oath,

and yet the commissioners may pronounce such

answers to be unsatisfactory, and commit the party

to prison, there to remain without bail or main-

prize, when, at the same time, it may perhaps be

the commissioners themselves who are in error, not

being able, in all cases, to understand a man's
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business and concerns so well as he does himself.

But this is not the whole of the evil, for commis-

sioners of bankrupt commit persons to prison on the

mere general declaration, that their answers are un-

satisfactory, without stating the particular grounds

of their dissatisfaction, which, in many instances,

might be essential to a further answer or explana-

tion. Here I shall state a case which I presume

to be much in point.

A person is now confined in the King's Bench
prison, who has for a considerable time been com-

mitted there by the commissioners of bankrupt for

not answering to their satisfaction, and who has

made various ineffectual efforts to get discharged.

Now, as there are so many turnings and windings

in an examination before commissioners of bank-

rupt, it is sometimes difficult for an indifferent per-

son to comprehend the merits of it ; and, after all

that can be stated on such subjects, I have observ-

ed, that indifferent persons are apt to make the fol-

lowing remark :
" Ah ! there must be something in

this matter that we do not yet know of." I shall

therefore be brief, and not trouble the reader with

any statements of this case which might be subject

to such a remark, but shall strictly confine myself

to what may be clearly understood j to such parti-

culars as cannot be controverted, and which come

directly to the point in question, viz. One of the

steps which the bankrupt took to obtain his dis-

charge from prison, about a year ago, was the fol-

lowing : He requested tjiat the accountant employ-

ed under the commission might attend him with his
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books of accounts, in order to enable him, if possible,

to satisfy the commissioners. After this was done,

he requested that a meeting might be appointed

for him to be further examined. A meeting was

accordingly fixed upon, and the bankrupt under-

Avent another long examination, in which, he says,

he did his utmost to satisfy the commissioners.

When the examination was finished, the bankrupt

was ordered to retire to an adjoining room; and,

after an interval, on being brought again before the

commissioners, he was informed, that he stood re-

committed to prison. He immediately begged to

know from the commissioners, what were the par-

ticular grounds of their dissatisfaction with the an-

swers he had given on that occasion, that he might

be enabled to give any requisite explanation, de-

claring that he was willing to give every answer in

his power: but the commissioners declined saying

any thing on the subject. After the bankrupt had

been conducted back to prison, he wrote to the at-

torney under the commission, requesting that ano-

ther meeting might be called, to enable him to an-

swer any further questions, and also begged to be

informed, in what respects his answers at the last

meeting were considered to be unsatisfactory. The
attorney wrote him a letter in reply, stating, that

the commissioners refused to call another meeting;

and that, in regard to the grounds of their dissatis-

faction with his former answers, he referred him to

the warrant of commitment. But as this warrant

only states in general terms, that his answers were

unsatisfactory, the bankrupt remains, of course, ig-
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norant in what respects the commissioners conceiv-^

ed that he had not fully answered the questions

which were put to him.

I recollect an instance, about two years ago,

respecting one of the partners of a mercantile house

in London, who had become bankrupt, being

committed to Newgate by the commissioners be-

cause he could not account for a scratching out in

one of their books of accounts. Now, how easily a

clerk might make a blunder in the course of writing,

and erase it without the principal knowing any

thing of it? This person, however, continued in

Newgate some time, (I believe several months) and

at length the commissioners discharged him, he

not being able to give them any other answer in

the matter.

Not long ago I heard of a bankrupt being com-

mitted by the commissioners to the King's Bench

Prison, because a leaf had been torn out of one of

his books of accounts; and a retail dealer told me,

at the time it happened, that he had sometimes

himself torn a blank leaf out of one of his books

of accounts when he had to make out a bill of par-

cel in a hurry. Such a practice is certainly not

proper ; but all men are not alike particular in

matters of this kind, and as a man in such case

considers that he has a right to do as he pleases

with his own books, an irregularity of this sort

ought not to subject him to perpetual imprison-

ment, in the event of his becoming bankrupt,

which he perhaps never thought would be his lot.

I shall now make an extract from the evidence

given before the select committee, last session, by
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tlie late lamented Sir Samuel Romilly, which may
have more weight than any remarks of mine on the

subject. Sir Samuel, after speaking of the cruelty

of the law, making it a capital offence that of a

bankrupt not surrendering himself under the com-

mission on a certain day from the date thereof, made
the following remarks :

— *' Another part of the

law relating to bankrupts, which is highly penal

in its consequences, and which very urgently re-

quires alteration, is that which gives power to the

commissioners to commit a bankrupt to prison, if

he do not answer to their satisfaction the questions

they put to him respecting his property, and to keep

him in custody till he does. It was formerly held

that if a bankrupt gave plain and direct answers to

the questions, even though the commissioners be-

lieved them to be false, they had no power to com-

mit, and the only remedy was a prosecution for

perjury ; but it is now understood that, if the com-

missioners discredit the answers given them, they

may imprison the bankrupt till he answers to their

satisfaction. Such a power ought not, under any

system of laws, to be entrusted to any description

of persons, who, however wise and discreet, yet

being men, must be subject to error. The answers

given by the bankrupt may be true, though they do

not appear such to the commissioners. Truth has

not always the semblance of truth ; and no man
can have had much experience ofjudicial proceed-

ings, without having sometimes seen that facts,

which at the first statement of them appeared in

the highest degree improbable, have nevertheless
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it! tlie end been fully and satisfactorily established.

If ever this should have occurred in bankruptcy,

and the first impression have been acted upon ; if

ever a bankrupt should be committed because the

commissioners refuse credit to his assertion, al-

though that assertion be strictly true (and no person

can doubt that this may sometimes happen] an in-

nocent man may be punished with perpetual impri-

sonment, only because his judges are difticnlt of

belief. It is perseverance in truth which in such

case must make the imprisonment perpetual; the

only chance of deliverance is, to fabricate some

falsehood, and to maintain it with such confidence

and consistency, that it shall gain credit with those

by whom the truth was disbelieved."

I refer to the evidence of another witness, Mr.

Cullen, who is a commissioner of bankrupt him-

self; and I think his candour is highly creditable to

liim in the following observations:— *' 1 have not

had opportunity or leisure to inform myself of the

actual result of all the several casesof commitment

that have occurred in my own time, but I do be-

lieve it would be found that the amount of property

discovered, or supposed to be discovered by it,

bears no sort of proportion to the nunjber of com-

mitments, or the misery occasioned by them." In

another part of his evidence this witness says— *' I

have known commissioners decline to discharge a

bankrupt, even where property was out of the

question, and the assignees and creditors had dis-

claimed all further concern, merely because they

(the commissioners themselves) were 7iot satisfied oi

the (mill andfulness of his anszvers.
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'' Mr. Justice Blackstone, when he said that,

arter the abolition of the peine forte et dure, there

was no such thing as torture in the Enghsh law,

had forgot the power of commitment by commis-

sioners of bankrupt.

*^ What is it but a species of torture (emphati-

cally called the question) to wring a confession of

suppose;] guilt, by the sufferings or the terrors of

imprisonment ? I have seen bankrupts under

examination, with the terror of commitment held

out to them, so confounded that they have not

known what the\^ said, have answered distractedly

and at random, and have declared to me, and with

such agitation as convinced me of their sincerity,

that they did not know how to answer, but that

I hey were ready to answer in any way that would

only save them from being sent to Newgate."

Another witness, Mr. Lavie, who is an eminent

solicitor in London, stated to the committee re-

specting the examination of witnesses before com-

missioners of bankrupts as follows:—"I am ac-

quainted with two very important cases, in one of

v.hich the object of the examination had any thing

else in view than the discovery of the bankrupt's

property ; and although there were seven or eight

persons present on the part of the estate, counsel.

attorney, and others, the witness was refused per-

mission to have any person with him ; tlie other

case was that of old Mr. Boylston, who underwent

examinations day after day totally unassisted ; and

in both these cases the causes which were produced

by the examinations were brought into Guildhall,
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^\ithout my knowing a single word that had been

said by either of them upon their examinations.—

On the 9th of April, 1816, wliich was the last time

that I attended a witness before Commissioners, I

was offered to be permitted to remain in the room j

but that I was to put no questions or enter into any

explanations whatever: I refused to continue on

those terms, but left a clerk, who, having taken

some minutes of the evidence, was compelled to

give up those minutes before he was permitted to

leave the room. The supposition that a witness is

at all times to speak the truth, is not, according to

my conception, affected by this mode of proceed-

ing j for the probability is, that by the confusion

in which he may be placed, he may tell any thing

but the truth, without the smallest intention to be

guilty of any concealment • and those inquisitorial

examinations are carried to the length of examining

accounts and figures, of which I conceive there

is no chance whatever of obtaining any accurate

result from an examination so conducted."

Mr. Christian, who is a commissioner of bank-

rupt, states, in his book on the bankrupt laws,

that commissioners sitting in ban^:ruptcy have a

greater power than any of «. .r Courts of Law or

Equity ; that they can examine a bankrupt pri-

vately, and even order his attorney out of the room,

I know an instance of a bankrupt being summoned

to attend the commissioners to be examined not

more than an hour before the time fixed for the

examination. Thus a bankrupt may be dragged

before the commissioners, without^ any previous
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notice, to be privately sifted ; he is also liable to

have the meaning of his answers misrepresented, or,

at least, misunderstood ; and, having no witness

present on his part, he may be committed to pri-

son without his friends knowing what has hap-

pened.

It has been suggested, that it may be expedient

to erect a new building for the meetings of com-

missioners of bankrupts, instead of their meeting

in Guildhall. It was also recommended by some

gentlemen, before the Select Committee, last Ses-

sion, that each list of commissioners should have a

separate room ; that the public should be excluded,

and only those who might be interested in such

commission should be admitted to the apartment

where that business was going on. Now, as the

opening of a Commission of Bankrupt, prior to its

being gazetted, is considered trying the bank-

ruptcy, I presume it would be as improper to ex-

clude the public there, as it would be in a Court of

Law when causes were trying. Besides, connecting

this subject with the foregoijig remarks relative to

the extensive pozcers of commissioners of bankrupts

^

there is something very objectionable, however good

the motive may be, in such suggestions about pri-

vate rooms, because such a plan would too much
resemble a certain building in Spain, which En-

glishmen do not much admire. It was said by one

witness before the committee, that this new build-

ing might be properly called the Bankrupt-hall j

but, taking into consideration all that has been

stated respecting the examinations and commit-
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nicnts by commissioners of bankrupt, I sej'iously

tbiiik, that such new building might with propriety

be called the English Inquisition. I also presume

that, before the expence of such a building be in-

curred, it might perhaps be well to consider whe-

ther it be possible, by legislating, to diminish, with

advantage, the number of bankruptcies, (which I

shall in the sequel endeavour to show is practicable)

and by that means make sufficient room for such

business to be continued in Guildhall. I close my
observations on this part of the subject with a for-

cible remark, that I lately met with in reading.

—

The author says :
—" England—that country, which

is the freest in the world, is at the same time dis-

tinguished by some as extraordinary exceptions to

a state of freedom as it is possible for the imagina-

tion of man to conceive." Now I think it will not

be denied, that some such extraordinary exceptions

as these are strikingly exhibited in parts of our pre-

sent bankrupt system.

Towards the close of the last Session of Parlia-

ment, a Bill was brought in " to alter and amend

the laws relating to bankrupts," and ordered to be

printed; but the further consideration of the sub-

ject was postponed till the present Session, in or-^

der, as it was said, that the conmiercial part of the

country might, in the interim, have an opportunity

of considering tiie provisions of the Bill.

About two months ago a similar Bill was brought

into tho House of Commons, which, on being

committed, was divided into two parts, and called

the " Bankrupt Acts Amendment Bill," and the
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** Bankrupt Regulation Bill," and ordered to be

printed on the 7th of May, 1819- I shall now

state in what respects some parts of these Bills are,

in my humble opinion, highly objectionable ; but

previous to such remarks, I present to the reader

two Petitions to Parliament on the subject.

The following is a Copy of a P(!tition, which vvas

presented to the House of Commons by Sir Robert

Wilson, on the 2nd of April, IS 19, and ordered to

lie on the table, and to be printed :
—

To the Honorable the Commons of the United

Kingdom of Great Britain and Ireland, in

Parliament assembled.

The humble Petition of John DiifrenCy

late of Leeds, merchant^ but now cou-

^fined in the King's Bench Prison.

Showeth,
That 3'our Petitioner, on the 5th of

June last, caused a Petition of his to be presented

to your Honorable House, stating, amongst other

matters, that having read the Minutes of Evidence

taken before the Select Committee of your Honora-

ble House on the Bankrupt Laus, and their Report

thereon, he regretted- to find, that the evidence

which had been given upon that important subject

could not be sufficient to enable your Committee

to obtain a full view of the defects in the present.

bankrupt system j and the said Petition prayed,

that your Petitioner might be permitted to be
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heard, and to give evidence at the Bap of yonr

Honorable House on the subject of the Bankrupt

Laws generally, and particularly on that part of

the law by which your Petitioner has suffered along

and destructive imprisonment.

That about the same period a Bill was brought

into your Honorable House, " to alter and amend

the Laws relating to Bankrupts," and ordered to be

printed ; but the further consideration of the sub-

ject was postponed until the present Session of Par-

liament, in order, as it was said, that the commer-

cial part of the country might, in the interim, have

an opportunity of considering its provisions.

That your Petitioner, as a member of the com-

mercial community, felt it to be his duty to exa-

mine the provisions of the said Bill, and he now

humbly begs leave to state ,to your Honorable

House, that he is of opinion, that if any such Bill

were to pass into a law, it would prove to be highly

injurious to both debtors and creditors ; that it

might shake the commerce of the country to its

foundation ; and that it certainly would produce a

mass of individual misery amongst His Majesty's

trading subjects, greater than has been already ex-

perienced under this system of law, which is admit-

ted to be most injurious to the commerce of the

country, and to the best interests of morality.

Your Petitioner therefore most humbly entreats,

that your Plonorable House will be pleased

to pause before any Bill relating to bank-

rupts shall be allowed to pass into a law

similar to that which was brought in during
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the last Session of Parliament. And your

Petitioner further prays, that previous to any

legislative enactment on this important sub-

ject, he may be permitted to be heard and

to give evidence at the Bar ofyour Honorable

House on the subjects contained in his afore-

said Petition, which was ordered to lie on

the table, and to be printed, about the close

of the last Session of Parliament.

And your Petitioner will ever pray, &c.

John Dufrene.

The following is an Abstract of another Petition

that was presented to the House of Commons by-

Mr. Curwen, on the 20th of May, 1819, and

ordered to lie on the table :

—

Showeth,
That your Petitioner, on the 21st of April last,

petitioned your Honorable House, &c. &c.

That your Petitioner cannot contemplate, with-

out emotion, the possibility of a Legislative enact-

ment which might render the law still more oppres-

sive; and he humbly begs leave to state, that he

has read the two Bills which are now before your

Honorable House, namely, the *' Bankrupt Acts

Amendment Bill, and the " Bankrupt Regulation

Bill," and he is of opinion, that the said Bills are,

in many respects, highly objectionable, and if

passed into a law would, from their extreme seve-

rity, be injurious to creditors as well as debtor^j,

and consequently, instead of protecting the in-
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lerests of trade and commerce, would Iiave a ten-

dency to defeat the ends of justice.

That your Petitioner also begs leave to state, as

an important consideration, that although much
evidence was received before the Select Committee

on the bankrupt laws, yet not one person has been

heard in the character of a debtor, and he humbly

submits, that in framing a new law on the subject,

it ought to be made equally to protect commercial

men, both as debtors and as creditors.

Your Petitioner therefore most humbly prays,

that the said Bills may not, in their present

state, be allowed to pass into a law j and

that, previous to any legislative enactments

on this important subject, your Petitioner

may be permitted to be heard and to give

evidence at the Bar of your Honorable

House on the subject of the Bankrupt Laws
generally, and particularly on the subject^;

contained in his aforesaid Petition, which is

now laid on the table of your Honorable

House.

And your Petitioner w ill ever pray, (Sec.

John Dufrene.



REMARKS
ON SEVERAL CLAUSES IN THE

BANKRUPT ACTS' AMENDMENT BILL,

AND

BANKRUPT REGULATION BILL,

iVhich Bills were ordered to be printed, by the House of

Commons, on the 7th. of May, 1819,

It will be no doubt generally admitted, that, in

all cases, it is not enough to prove that some ad-

vantages might accrue from any proposed altera-

tions, but that it ought to be a primary consider-

ation, whether the proposed advantages of such

alterations would be greater than the disadvantages;

as, if the latter should preponderate, the former

must of course fall to the ground.

One of the remedies proposed by the Bankrupt

Acts' Amendment Bill, page 2, is, that if a trader

shall leave, or cause to be left, at the office of the

Secretary of Bankrupts, a declaration in writing,

that he is insolvent, it shall be a sufficient ground

for a commission of bankrupt. Now, I presume,

that nothing can be more proper, than when an

honest trader becomes unfortunate in his business,

and finds that he cannot proceed in it with ad-

vantage, that he shall then be enabled to deliver

up his property, in an honourable way, to be equally

D
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divided amongst his creditors; but this principle

being once admitted, (a concerted act of bank-

ruptcy having hitherto, under the present system,

been considered illegal) it strikes at the very foun-

dation of the bankrupt statutes, which describe all

persons subject to their provisions as " offenders,"

and authorise certain severe proceedings against the

body and goods of such offenders : consequent4y,

instead of this insolvent being allowed, upon the

very principle of the foregoing proposition, to de-

liver up his property like an honest man, it is im-

mediately seized and taken from him by forcible

means; and he is required, under the penalty of

death, to appear, or surrender himself on an ap-

pointed day before the commissioners : he is also

condemned to surrender before the same tribunal,

the last piece of coin, or the last token of affection

;

and the same amount of property, namely, twenty

pounds, which is by law allowed to be retained by

every insolvent, on taking the benefit ofthe insolvent

act, incurs the penalty oi deaths if retained by an

insolvent person out of his estate under the bank-

rupt laws, after passing his final examination.

—

Therefore, in the words of Mr. Lockhart, when
examined before the committee,—" this is a con-

" fusion and violation of the common distinction's

*' between right and wrong; nay, worse, the clas-

" sification of the unjust and dishonest bankrupt,
^' with the honourable but unfortunate trader, exalts

" the guilty, and debases the innocent and meri-
*' torious." The gentleman who used those words,

and also some of the other witnesses stated, as their
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©pinion, that, under the bankrupt laws, a sufficient

distinction was not made between the honest and

the fraudulent debtor; but I think that such dis-

tinction can never be properly made, until it is

rendered impossible to make any honest man a

bankrupt. It is generally supposed, that the word

bankruptcy means insolvency; but it is an error,

for, according to the bankrupt statutes, bank-

ruptcy is not insolvency, nor is mere insolvency

bankruptcy. A trader, with the largest possessions,

may be compelled to be a bankrupt, if he happen

to commit an act of bankruptcy, while a trader, who
is insolvent, has no right to be a bankrupt without

having committed such act. Some of the gentle-

men who were examined before the committee com-

plained, that it was frequently difficult to get an

insolvent trader to commit an act of bankruptcy, in

order to make him a bankrupt. Now, the most

common and ready act of bankruptcy is, for a

trader to cause any creditor of his to be told, on

calling upon him, that he is not in his house when

he really is there ; and my opinion on the subject

is this—that, independent of the wickedness of

falsehood, I think no man in his right mind would

commit an act of bankruptcy in order to subject

himself to all the horrors of a threatened, or an ap-

prehended, hostile commission of bankrupt. If

there be no law to enable him to deliver up his pro-

perty to his creditors, in an honourable way, it is

not his fault ; and by refusing to commit an act of

bankruptcy, he obeys the existing law, which pro-

nounces such 4*w to be criminal. The extreme
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severity of the bankrupt code often drives men to

do what they ought not to do, and which perhaps,

but for its severity, they never would have done. I

have heard of instances of some unfortunate traders

bavins: been able to offer their creditors from ten to

fifteen shillings in the pound, under a composition,

or an assignment J but, on its being refused, and a

hostile commission of bankrupt being taken out

against them (here I make a distinction between a

hostile commission and otherwise) they have been

unwilling to give their creditors a single shilling, if

they could avoid it, in spite of all the terrors of the

law. Their principles seemed to change with the

conduct of their creditors, and as the law, under

which they were forcibly brought, called them cri-

minals, they seemed determined not to have the

appellation in vain. Extreme severity has fre-

quently a hardening tendency, and excites all the

bad passions of human nature; but kind treatment

has often the most salutary effects, and sometimes

it even softens the adamantine heart, and conquers

the stoutest foe.

Another gross inconsistency in the present bank-

rupt system is, the possibility of an honest trader,

who is perfectly solvent, being made a bankrupt

and ruined, upon the ground of some frivolous or

pretended act of bankruptcy; and this leads me
to another part of the bill in question, page 3,

which proposes some additional acts of bankruptcy,

the first of which is the following, viz.—When a

trader *' shall, for seven successive days, stop pay-

ment, not being disabled, through severe or sudden
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illness, from attending to business, or. during that

time generally refuse, or be unable to pay all his

just debts and demands." The next is, a trader,

being for thirty successive days absent from his

usual place of abode, or counting-house, or ware-

house, without having made provisions for the pay-

ment of bills of exchange, or other demands of his

creditors during any of such days becoming pay-

able, due, and owing. The third is, a trader who,

being in any part of the United Kingdom, when

notice of a writ or writs having been issued against

him, shall be left at his usual place of abode, or

counting-house, or warehouse, shall not enter an

appearance, or put in bail to such action within

nine days after a second repetition of such notice,

an interval of seven days being suffered to elapse

between each notice, and shall not also justify

such bail in due time, in case the same shall be ex-

cepted to.

Now, whatever might be the supposed advan-

tages that would be produced by such additionnl

acts of bankruptcy, one great disadvantage would

evidently be the consequence, namely, that it

would increase the number of bankruptcies, and

render the bankrupt system a more effectual engine

of destruction than it is at present: in short, such

an alteration in the law might shake the commerce

of the country to its foundation, and soon cause

numerous traders to fall like a set of nine- pins.

At Leeds, the place where I carried on my
business, the merchants are chiefly engaged in

foreign commerce, and it is the general custom
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with them to make their payments to the manufac-

turers on the first Tuesday in every month, with the

following exceptions, that, when the merchants are

disappointed of expected remittances, through the

non-arrival of the foreign mails, or from other

causes, it is the practice, and even with the most

respectable and solid houses, to delay their pay-

ments to the manufacturers, for one and sometimes

two months : nevertheless, during the whole of my
residence for several years at Leeds (London being

my native place) a bankruptcy in that populous

commercial town and neighbourhood was a very

rare thing indeed. The manufacturers in that

district had but very seldom any thing to do with

law, which was no doubt the salvation of both

debtors and creditors. The law, as between debtor

and creditor, was therefore to them almost useless

and harmless, through having scarce any thing to

do with it ; and it is only the adoption of such a

line of conduct that could save almost the whole

town from ruin, if a delay of payment for seven

days were now made an act of bankruptcy.

In regard to the second new act of bankruptcy

proposed, viz.—That of a trader .^oing from home

for thirty days without having made provision for

all the demands of his creditors which might fall

due during any of such days, it appears to be

founded in error, as to the nature of English com-

merce ; for, in all parts of the country, persons

engaged in the mland trade frequently go from

home for>the express purpose, not only of obtaining

orders for goods, but also of collecting money
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owing to them, in order to provide for their own
payments which are falhng due, and which pay-

ments are therefore frequently unprovided for before

such persons go from home, but are nevertheless

duly made before they return.

The next proposed act of bankruptcy—That, after

the notification of a writ at the house, or counting-

house of a trader, who shall not, within a certain

number of days, put in bail, is also highly objec-

tionable, because that individual may then be from

home, and, under such circumstances, may be

unable to procure bail in due time, although he

might perhaps find no difficulty in so doing, if he

were at home, and able to make a personal appli-

cation to his friends.

The fourth new act of bankruptcy proposed is—

-

That of a trader lying in prison upon civil process

for debt for forteen days. As the law now stands,

the act of bankruptcy, by lying in prison, is two

lunar months, and the alteration to fourteen days,

would, I think, often produce much mischief, with

but a siylall proportion of good. Surely some pause is

requisite before the ruin of a man is sealed. I knew

a merchant at Leeds perfectly solvent, and in fact

a man of considerable property, who was arrested

for a very large sum of money ; he went to prison

for want of bail, and only obtained his liberation a

very short time before the two months expired,

which would have been an act of bankruptcy.

The fifth new act of bankruptcy proposed is—

A

trader staying abroad with intent to defeat or delay

{}is creditors, although he did not appear to quit
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the kingdom with any such design.— 1 think that

a trader, on this ground, would be liable to much

misrepresentation. Any wicked person might trump

up a story, and say that he believed him to have

no good cause for prolonging his stay abroad, and

his ruin might be the consequence, as well as others

connected with him.

The sixth new act of bankruptcy proposed is

—

"When a trader shall execute, whether voluntarily or

under terror of arrest, any warrant of attorney to

confess judgment against himself, with intent to

prefer any particular creditor. Now, if a trader

could not save himself from a prison without doing

this, it might in some cases be an act of justice to

himself and his general creditors, in order to avoid

ruin.

The seventh and last new act of bankruptcy

proposed is—That a trader, who shall execute any

deed of trust or assignment of his property, for the

general benefit of his creditors, or who, without any

deed, shall do the same, shall henceforth be ac-

counted and adjudged a bankrupt to all intents and

purposes; and that the solicitor, employed in pre-

paring any such deed of trust, shall forthwith notify

the safme to the secretary of bankrupts, wdio shaH

register such notification ; and that the said solicitor

.shall also immediately advertise such trust-deed for

tiiree successive weeks in the alternate Gazettes.

Now, to make such an act of bankruptcy as this,

would, I think, be like resolving to suit commercial

men to the law, instead of the law to the benefit of

trade. When a trader and all his creditors have
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come to an arrangement of their accounts, what

can the secretary of bankrupts, or any other person

in the kingdom, have to do with the matter? If an

unfortunate trader has got ten shillings in the pound

to offer his creditors, I presume they ought to have

a right to accept of it, if they think proper; and I

really cannot see with what propriety any other

man could interfere, and require information on the

subject, even if the creditors should choose to for-

give him the whole of their debts. But more

especially in the case when the whole of a man's

creditors agree to take ten shillings in the pound,

with what justice or propriety could they, in effect

be told, that, because of such agreement, the man
shall be liable to be made a bankrupt, and that they

shall only have five shillings in the pound ? Whether

they would get five shillings, or much less, under a

bankruptcy, would depend on circumstances; but

it could be proved, to a demonstration, that the

proffered ten shillings in the pound would, in such

case, be considerably diminished. A short extract

from the evidence of Mr. Lavie, the solicitor, which

was taken before the select committee on this sub-

ject, will, I think, be highly worthy of notice, and

is the following:— '* With my ideas on the subject

any additional acts of bankruptcy would be at-

tended with no good whatever, because they will

only create impediments in other modes of settle-

jnent. If the calling of creditors together, or the

fact of stopping payment, is to be an act of bank-

fuptcy, there is no prospect of any arrangement

taking place, and therefore I should be very sorrv
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stances, may compel a man to be a bankrupt,

>vhether the creditors or himself desire it or not,

should be increased." The following question,

amongst others, was put to Mr. Lavie: " Does not

great injury arise to creditors from insolvents some-

times delaying or refusing to become bankrupts?'*

To which this gentleman replied—" There may, m
some cases; but I have known cases where, by this

means, commissions have been avoided, to the sal-

vation of both the debtor and the creditor."

In addition to what has been stated on this point,

I remark, that I presume it would be thought a

strange practice, in a civilized country, if the cir-

cumstance of a person, becoming indisposed in his

bodily health, should be the signal for immediately

putting a period to his existence by violent means,

and in an ignominious manner, when a little medi-

cal aid might perhaps shortly restore him to

liealth and strength. And I think it would

be almost as preposterous, that any slight de-

rangement in the affairs of an honest mercantile

man, or momentary stoppage of payment, should

be the signal for not only instantly extinguishing

his commercial existence, but also for subjecting

him to be treated as a criminal at discretion ; for,

even as the law now stands, an honest trader is

treated as a criminal from the moment that a

hostile commission of bankrupt issues against

him.

I have seen a review of a pamphlet, entitled,

*' Prospectus of a new Law between Debtor and
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Creditor ; with Remarks on tlie Inefficacy of Impri-

sonment for Debt, and its Injury to Commerce and

Trade." The author states the law on the subject

in Holland, France, Scotland, and Denmark—In

relation to the last country, the following is an ex-

tract:—" A considerable merchant-house, in Co-

penhagen, is rarely driven to the extremity of a

failure. It may lay the state of its affairs before

the liquidation commissioners of government, when

the king seldom refuses to advance the money re-

quired, and to take securities upon tlie plantations,

bonds, and bills, the property of the house; and

the greatest anxiety is always shown, on the part

of government, to prevent the failure of a mer-

chant-house in the country of Denmark.' Such

prevention of individual ruin and of national injury

is, I presume, not unworthy of consideration; and

especially as it is diametrically opposite to the prac-

tice under our destructive bankrupt system.

It is proposed by the Bankrupt Regulation Bill,

pages 17 and 18—That, from the time that a com-

mission of bankrupt issues against a trader, until

a final dividend shall be made of the estate and

effects of such bankrupt, it shall, and may be law-

ful to and for the major part of the commissioners,

as well as the assignees and the creditors under the

said commission, to compel the attendance of the

said bankrupt, whensoever such commissioners, or

assignees, or creditors, shall think it necessary or

advisable to examine him; and, if he shall not

answer to the satisfaction of the commissioners, it

shall and raav be lawful, to and for the said com-
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there to remain, without bail or mainprize, but that

the law shall be reduced to a certainty, to commit
always to NewgatCy notwithstanding such bank-

ru.pt shall be then a prisoner in the King's Bench,

Fleet, or other prisons.

Now, when the most abandoned character com-
mits one of the highest crimes, he soon takes his

final trial before a jury of his country, and is thus

relieved from a state of suspense; but, an honest

trade;, under the bankrupt laws, would not be so

liighly favoured, ^y the foregoing additional acts

of bankruptcy proposed, it will appear how very

easily the most respectable trader might be declared

a bankrupt; and as, by the operation of a commis-

sion, with its consequent delays, it is sometimes

years before a final dividend is made, every bank-

rupt, under such circumstances, might, according to

the aforesaid proposition in the bill, be kept in a

kind of purgatory for such a length of time, by re-

maining at the beck and call of the commissioners,

the assignees, and the creditors, for continual ex-

iunination, and liable, until a final dividend, to be

committed to Newgate, at the discretion of the

commissioners, if they should think, or choose to

say, that he has not answered satisfactorily; and,

perhaps, (as is now sometimes the case,] without

stating the grounds of their dissatisfaction, which

might be essential to a further answer or explana-

tion. I presume it could neither be just nor neces-

sary to keep any human being in a state of torture

for such a length of time j but that, on the contrary.
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a bankrupt ought to be allowed to pass his final

examination as soon as possible, and be relieved

from the terrors of the liability of commitment to

prison. Much has been said, of late, in various

ways, respecting the propriety of the classification

of criminals in our goals, so that slight offenders

should not be compelled to associate with more

depraved characters ; but, according to what is pro-

posed in this clause of the bill, it appears as though

there is no prison, nor any kind of company that

can be too bad for an unfortunate trader, under

commitment by commissioners of bankrupt, and*

therefore, no other pris'on than Nezogate shall re-

ceive him. This bare fact will, no doubt, make

a powerful impression upon the readers ; and, there-

fore, without attempting any comment, I hasten to

remark on another part of the bill, page 21, which

proposes—That the major part of the commissioners,

named in any commission of bankrupt, shall, at

their third meeting, and also at any adjourned

meeting, strictly examine and i-quire, whether

such bankrupt has acted with ^njastice towards his

creditors, either in contracting any debts, or enter-

ing into any engagements, without any fair pro-

spect, or probable means, of paying such debts, or

fulfdling such engagements; that the commissioners

shall also certify thereon, and such meeting shall

be notified in the Gazette.

As the law at present stands, the jurisdiction of

commissioners of bankrupt, in examining persons

under a commission, is limited to the obtaininc: of a

full disclosure of the estate and effects of a bank-
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rupt, in order that an equal distribution thereof may

be made amongst his creditors, provided that he be

insolvent; and, if he be a solvent bankrupt, then to

cause the surplus ot his property to be delivered

back to him, after all his creditors have been paid;

in full, twenty shillings in the pound Under our

general criminal code, no man is required, in a court

of law, to convict himself; for the onus probandi lies

with his prosecutor. The additional powers, now

proposed to be vested in commissioners of bankrupt*

to examine into the motives and conduct of the

bankrupt antecedent to the commission, and as far

back as they please, would, notwithstanding, be less

objectionable, ifthe only effect likely to be produced

would be the discovery of injustice in the conduct

of the bankrupt; but, the principal objections to

the granting such additional powers, I conceive to

be the following:—That the great latitude of dis-

cretionary power, now proposed to be given, would

enable commissioners of bankrupt to oppress a

man most unmercifully, if they should ever be so

disposed : it would also allow them to go into

matters concerning which, for want of com-

mercial knowledge and experience, they would be

unable, in all cases, to judge correctly: it would

further permit them, by examining a man's motives,

to attempt to dive into the deep recesses of the

human heart, which is a power absolutely denied to

mortals by the Supreme Being ; and, I think, that

the establishment of such an inquisition would be a

disgrace to the English nation. In regard to the

contracting of debts, without the probable means
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of paying them, it is worthy of remark, that the

debts in general, of men in trade, are for goods, or

merchandise, which they purchase for sale ; there-

fore the means of their paying such debts lie in

the very purchases by which these debts are con-

tracted, independent of all other* resources. Besides,

as a matter of course, men of trade, or commerce,

before they sell goods or merchandise, upon credit,

to a trader, of whom they have not had any previous

knowledge, make inquiry respecting his character,

stability, the nature of his business, &c. and, if they

neglect this, it is their own fault. Then, after such

inqu'wy, the act of giving credit is, I ccnceivcy

a tacit admission that they agree to sell at the risk

of that man's success in business as to the payment

for the goods: so. On the other hand, a purchaser

runs a risk as to the prices he agrees to paj'^ for such

goods; and if, with the exception of downright

swindling, such contracts were not conclusive on

both sides, why might not creditors, as well as

debtors, be examined before commissioners of

bankrupt, not merely as to the proof of the debt,

but also as to the fairness of their dealings, with

reference to the price and quality of their goods,

and the justice and propriety of their conduct

towards their debtors, in order to ascertain, whether

they had not been the cause of their debtor's failure ?

But I submit, that commissioners of bankrupt

could not possibly examine creditors in such matters

with any certainty of judging correctly, and, that

they must labour under equal uncertainty, if, as is



52

now proposed, they should be authorised to go into

such examinations with debtors.

In regard to the ceitificate—As the law now
stands, the signatures of three-filths of the creditors,

in number and value, entitle a bankrupt to his cer-

tificate. But, by the bill in question, page 22, it

is proposed, that the signatures of four parts in five,

in number and value, ofthe creditors, to the amount

of twenty pounds and upvi^ards, shall be required;

and that such certificate, although thus signed by

the creditors, shall not be allowed, until the com-

missioners have certified the surrender and con-

formity of such bankrupt to his commission, the

full disclosure of his property, and the disposition

and expenditure thereof; as likewise the belief

of such commissioners of the truth of such disclosure,

and the general propriety and correctness of the

conduct of such bankrupt ; and that, even then,

such certificate shall not be subscribed by such

commissioners before the expiration of twelve

calendar months, from the date of tlie commission,

until a dividend of the estate and effects shall have

been declared. It is further proposed, page 23,

that it shall be " competent," to the commissioners

(though as the margin states, they shall not be

bound,) to refuse to subscribe the said certificate,

in case it shall appear to them, from the examina-

tion of the said Bankrupt, that he has been guilty

of gross misconduct, improvident speculation, or

fraud.

The principal reason assigned, before the Select
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Committee, why it ought to be made more difficult

for a bankrupt to obtain his certificate, was, that

fraudulent bankrupts frequently got their certificate

by means of a number of debts being proved by

fictitious creditors, to enable them to sign such cer-

tificate. If this be the fact, there would be some

danger of increasing both perjury and robbery by
altering the requisite number of signatures from

three-fifths to four-fifths, as a greater number of

fictitious creditors would then be necessary to ob-

tain the certificate in fraudulent cases. On the

other hand, it could be proved, that very honest

men are not unfrequently unable to obtain their

certificate, and sometimes for the want of the sisr-

nature of only one hostile creditor, who persever-

ingly refuses it : by this means an honest man is

frequently kept in prison a considerable time after

he has delivered up all his property; and he may
remahi there for life, at the suit of such vindictive

creditor, if he make his election not to prove his debt

under the commission. I know a very honest and

honourable mercantile man, who told me that he was

once a bankrupt, and was kept out of his certificate

for sixteen years. Mr. Montagu, on his examina-

tion before the committee, last session, produced a list

of certificated and uncertificated bankrupts, for a

period of twenty years. Now, as the latest possible

calculation would be most to the purpose in consi-

dering the effects of the practice in bankruptcy, at

the present time, I shall cite the numbers for the

last ten years, on the said list, by which it appears

that, from the year 1796 to the year 1805, the to-

E
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tal number of bankrupts was 8761, of which 5018

were certificated, and 3743 uncertificated. Now,

although it must be admitted that there are fraudu-

lent bankrupts, yet I think there can be no doubt,

that a great majority of the annual number of per-

sons made bankrupt consists of honest, unfortunate

traders 5 and, if so, the aforesaid list of bankrupts

does not prove that bankrupt certificates are in ge-

neral too easily obtained, but rather the contrary.

Mr. Lavie is a solicitor in London, in great prac-

tice, and has been in the profession thirty-seven

years; he said, before the Committee last session,

" I have had only two cases in my office where the

bankrupts have been guilty of fraud." However,

from other evidence given before the Committee,

respecting fraudulent bankrupts obtaining the cer-

tificate, it must be supposed, that some part of the

5018 certificated bankrupts, in the aforesaid list,

were fraudulent persons; and if, as has been al-

ready presumed, a great majority of bankrupts are

honest men, it then follows of course, that, amongst

the 3743 uncertificated bankrupts, there must have

been a great number of honest, oppressed indivi-

duals. This calculation, therefore, makes against

the proposed alteration of requiring four-fifths, in-

stead of three-fifths, of the signatures of creditors to

the certificate. Besides, as a majority of votes in

Parliament is considered sufficient to decide the

most important national questions, so I think a

majority of creditors, when the matter depends up-

on numbers, ought to be competent to decide up-

on all questions under a commission of bankrupt.



Several of the witnesses, on being examined be-

fore the Committee, doubted the propriety of this

arbitrary discretionary power as to the certificate

being vested in irritated individual creditors, and oi

thus allowing them to be judge of their own cause.

Mr. Montagu stated the following four bad effects

of this law, viz. 1st, That it had a tendency to pre-

vent a full disclosure of the bankrupt's estate

;

2dly, To prevent the obtaining possession of itj

Sdly, To occasion bribery ; and, 4thly, To pro-

duce perjury. The evidence of the late lamented

Sir Samuel Romilly on this point is well worthy of

consideration, and the following extract is much to

the purpose, viz. :
'* The evils which may befal a

bankrupt who cannot obtain his certificate, though

they are very severe, and in some cases extremely

cruel, are yet not of such a kind as ought to be in-

flicted b3f way of punishment."—" A man who is

undergoing the penalty of his crimes ought not to

be left in the doubtful state in which an uncertifi-

cated bankrupt is placed, leaving it uncertain, to

all who hear of his condition, whether his suffer-

ings are the effect of his own guilt, or of the capri-

cious cruelty of some unrelenting creditor. If,

however, the law, relating to certificates, were not,

as a penal law, liable to all these objections, yet,

upon what principle can it be justified, that the

administration of this law, in which the public has

so deep an interest, should be confided to creditors

not responsible to any one for their conduct, but

left at full liberty to act as their passions or their

interests may prompt ? No man, much experienced
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ill bankrupt law, who will recollect to what persons

certificates have been granted, and to whom they

have been refused, will pretend that the discretion,

thus entrusted to creditors, has been generally exer-

cised upon motives which would bear the test of

any moral investigation. I have heard it, indeed,

asserted, that creditors abound with kindness and

humanity, and never refuse certificates, but to

those who are undeserving of them. I cannot say

that my experience confirms that observation ; on

the contrary, I have known several instances of the

most harsh and inhuman refusals of certificates by

creditors."

I feel persuaded as to the correctness of these

observations by the late Sir Samuel Romilly, re-

specting the conduct of some creditors ; but I also

believe, that a majority of creditors act with justice

and humanity towards their debtors ; and, in order

to qualify, and to make my statement the more im-

partial, I feel bound to add, that, as an individual,

1 have no cause of complaint against my creditors

in general, for they have always treated me in the

most handsome manner, and continue favourably

disposed towards me. I am not seeking a certifi-

cate, but am disputing the validity of the commis-

sion of bankrupt which was issued, and is still in

force against me. I am further of opinion, that

creditors are not the only persons who might be-

likely to err respecting the certificate ; and it might

perhaps be made to appear, that the aforesaid ar-

bitrary discretionary power, relative to the certifi-

cate, ought neither to be.vested in commissioners
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of bankrupt; for if, by committing persons to pri-

son, they sometimes improperly deprive of personal

liberty and of character, it follows of course, that

by possibility they might also improperly grant or

withhold bankrupts* certificates. For my own part,

I conceive that it would be a great evil to invest

commissioners of bankrupt with a discretionary

power to refuse the certificate, not only after it has

been signed by the bankrupt's creditors, but also

in case it should appear to the legislature that ir-

ritated creditors ought not to have this power to

punish a man at their discretion; for I am of opi-

nion that, in many cases, commissioners might,

through misconception of a man's character, or

otherwise, improperly withhold his certificate, if

their granting of it depended upon their belief o^

the truth of the bankrupt's statement, after he had

delivered it upon oath, and upon their views of the

propriety and correctness of his conduct antecedent

to the commission, and also whether he had, or had

not, been guilty of improvident speculation, &c. I

desire to give no offence whatever to professional

gentlemen, when I state, that they are perhaps not

the most likely description of persons to decide cor-

rectly upon what is, or is not, improvident specu-

lation in trade or commerce. The knowledge of

the uncertainty of the law has in general the effect

of preventing any professional gentleman the risk-

ing of his own costs upon the issue of one of the

best of cases. In the country, attorneys are com-

missioners of bankrupt; and when acting in the

capacity of commissioners, they might perhaps
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carry their views of precaution so far, in judging of

commercial matters, as to cause them to pronounce

a certain course of conduct in a trader to be im-

provident speculation, -which might in fact be no-

thing more than that kind of enterprise which has

raised this country to a pinnacle of commercial

greatness. The same might perhaps be said of mi-

litary enterprise; for, if an army were never to en-

gage in battle until they knew beforehand that the

victory was certain, where would have been tho

laurels of the heroes of Waterloo ?

With respect to a bankrupt's certificate, two

facts appear,to be indisputable, viz. that fraudulent

persons often obtain it, and that honest men are

frequently deprived of it : and, after v/eighing the

different opinions respecting the most proper mode

of granting it, the only conclusion at which I can

arrive is this,—that justice requires that a bank-

rupt's certificate ought not to depend upon the dis-

cretion of either the creditors or the commissioners
j

but that a bankrupt, after having conformed to the

laws concerning bankrupts, and made a full dis-

closure of his property, upon oath, for the benefit of

his creditors, his oath should be credited like that

of any other individual under the commission, and

he should be immediately entitled to his certificate-

And even if there should appear any evil in this

mode of granting it, yet, if it be the least evil, it

would still be the best path to pursue. If a bank-

rupt have acted with injustice, let him have a trial

by a jury of his country, and then punish him ac-

cording to law. This course would prevent per-
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jury and robbery under a commission, by com-

pletely doing away the evil complained of, that of

fictitious creditors proving debts for the purpose of

signing the certificate j and it would also prevent

honest men becoming the victims of arbitrary dis-

cretionary power.

Mr. Cullen, a commissioner of bankrupt, on giv-

ing evidence before the Committee, stated, in re-

gard to the proposition to enable commissioners to

enter into an inquiry into the anterior conduct of

the bankrupt, and to grant or withhold the certifi-

cate according to the result of such an inquiry^

said, that it " would be to inflict upon the commis-

sioners an extravagant and hateful power."

In the Bankrupt Acts' Amendment Bill, page 9,

it is proposed, that capital punishment, in cases

when a bankrupt shall not surrender himself on the

appointed day under a commission of bankrupt, im-

posed by the act of 5. Geo. II. shall be repealed

—

The opinion is now so general, that the punishment

of death, in such cases, is too severe, that any obser-

vations of mine thereon would be superfluous. I,

however remark, that the following important con_

sideration arises out of the subject, namely, that it

is not only this part of the present bankrupt law

which is too severe, but that the extreme severity

of the bankrupt code altogetiier, has a tendency to

defeat the ends of justice.

It is further proposed, page il, that the punish-

ment for non- surrender shall be transportation 5 and

that, if a bankrupt shall not surrender before five

o'clock of the day that shall be appointed for such
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surrender, 1j6 shall be deemed and adjudged to be

guilty of felony. As the law now stands, a bank-

rupt is required to surrender himself on the forty-

second day under the commission, before twelve

o'clock at night ; therefore, the proposed alteration

increases the severity, in one respect, by shortening

the day of surrender seven hours. This will appear

to be not unimportant, when it is recollected, that

I have already referred to a case, in which it was

stated, that the alleged bankrupt, in consequence

of an accident when on his way to surrender him-

self, the horse on which he rode having broken

down, he arrived before the commissioners a little

later than the hour appointed, and he was imme-

diately threatened with a prosecution for having

thus committed an act of felony. The appointed

hour was, in this case, in the middle of the day,

the time for surrendering having been enlarged, in

consequence of a petition to the Court of Chancery

to supersede the commission, which had been ille-

gally procured.

In this clause of the bill, respecting the surrender,

a variety of supposed circumstances, under a com-

mission of bankrupt, are included as additional acts

of felony, and subject to the same punishment,

which make it altogether a most frightful picture

of severity ; and, connecting this with that inquisi-

torial mode of proceeding under the bankrupt laws,

which creates such facility to turn light into dark-

ness, and truth into error, I really think, that if

such a clause as this were made law, the most up-

right trader, under a hostile commission of banH-
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vupt, could not possibly prevent his being trans-

ported, if his adversaries should be determined upon

it. The clause is a long one ; but some of the

items, in addition to the surrender, are the follow-

ing, viz. That in case such bankrupt shall not sub-

mit to be examined from time to time upon oath,

by and before the commissioners, and also by and

before the assignees and other persons by this pre-

sent statute authorized to examine him, and in all

things conform to the several statutes already made,
' orto bemade, concerning bankrupts; or, incase he

do not, upon such his examination, fully and truly

disclose and discover all his estate and effects, real

and personal, and all books, papers, and writings

relative thereto, and how and in what manner, to

whom and upon what consideration, and at what

time or times he hath disposed of, assigned or trans-

ferred any of his goods, wares, merchandises, mo-

nies, or other estate and effects, of, in, or to which

he or any person or persons in trust for him, was or

were any ways possessed, interested or entitled at

any time before the issuing of the said commission,

or whereby such person or persons, or his family or

families, hath or have, or may have or expect any

profit, possibility of profit, benefit or advantage

whatsoever, &c. &c. &c. in all or any of the said

cases the said bankrupt shall be deemed and ad-

judged to be guilty of felony, and shall be trans-

ported for hfe, or for any period not less than four-

teen years, according to the magnitude of the of-

fence or offences.
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The reader will no doubt be of opinion, that the

comphcated nature of this phraseology, and the

great latitude here given for accusation, would create

such a facilit}"- for putting almost any kind of con-

struction upon the words and conduct of a bank-

rupt, and even upon the law itself, that it would be

next to impossible for the most honest man to escape

a charge that would transport him at the discretion

of his adversaries ; for instance, by this clause, and

also a following one, something to the same pur-

port, it would, I think, not be very difficult to

magnify the destroying of a piece of waste paper,

with any writing upon it, into that of a document

of importance; and the circumstance of its being

destroyed miij^ht cause the bankrupt to be unable

to disprove the accusation, as to the importance of

the paper in question. To prove this, I could pro-

duce a case quite in point, under the law as it now
stands, in which a bankrupt was charged with de-

stroying a document of consequence, and he re-

mained for some time under the charge, because it

could not be produced. It was, however, at length

not only found, but it also turned out to be of no

importance, even if it had been lost or destroyed.

And, upon the whole of the aforesaid clause in the

bill, it would be almost, if not wholly, impossible

for any bankrupt even to ascertain the extent of his

liability to be accused of felony. In my humble

opinion, it were better generally to consider how

to prevent crime by other means, than by increas-

ing the number of punishments. Two enormous



63

evils, amongst others of minor importance, flow

from the bankrupt system, as it is at present con-

stituted ; and by the proposed alterations in the

said bills, I conceive that these evils would be in-

creased : in the first place, the system itself produces

fraud ; and, secondly, it subjects honest, well-mean-

ing men to unmerited suffering.

I shall now refer to the concluding clauses of the

bill in question, which relate to a matter of too

much importance to be passed over unnoticed,

because it so deeply involves the liberty of the sub-

ject, and the protection of property. The sum and

substance of what is proposed, to which i now refer,

as expressed and understood, is, that the commis-

sioners, and all parties acting under a commission

of bankruptcy, whether legally or illegally, shall

be protected, saved harmless, and indemnified

against all consequences ; and that commissioners

of bankrupt shall be protected in imprisoning his

Majesty's subjects under a commission of bankrupt,

at discretion, without any regard to the legality of

their proceedings, or the validity of the commission

of bankrupt under which they are acting. The

following is one clause, to which I now particularly

allude, p. 18. " And be it further enacted, by the

authority aforesaid. That no action, suit, or other

proceedings, other than a certiorari in the Court of

King's Bench, shall henceforth be brought, sued out,

commenced or prosecuted against any commissioner

or commissioners of bankruptcy, for, on account, or

in respect of any act, matter or thing whatsoever,

committed or done by such commissioner or com-
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missioners in the exercise, performance and dis-

charge of the several duties, authorities and powers

assigned and entrusted to commissioners of bank-

rupt, by this or any other statutes made or to be

made concerning bankrupts, or by any orders or

decrees in bankruptcy, made or to be made, by the

Lord High Chancellor, Lord Keeper or Lords Com-.

missioners for the custody of the great seal for

the time being, and shall be protected, saved harmless

and indemnified from all costs, charges and ex-

pences," &c.

The next clause provides, " That no assignee of

the estate and effects of any bankrupt or bankrupts,

duly chosen and appointed as in this act is directed,

shall be personally liable to any costs, charges,

damages or expences, for or in respect of any act

matter or thing, whose legality shall depend on the

validity of the said commission, committed or done

by such assignee or assignees," &c.

Another clause states. That the validity of a

commission of bankrupt shall not henceforth be dis-

puted in any action brought against the messenger

to the said commission ; and that the commissioners'

warrant shall be sufficient authority to him for all

acts done in conformity thereto.

The last clause on this subject states, That no

sale or other disposition of any of the lands, tene-

ments, &c. or other real or personal estate of any

such bankrupt, made by the assignees, shall be

henceforth impeached, invalidated, or otherwise

controverted, or the title to such lands &,c. called

in question, for or in respect of any supposed defect
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in the validity of such commission of bankruptcy

;

but that all such sales or other disposition, if made

bona Jide^ shall be valid and effectual to all intents

and purposes whatsoever, notwithstanding the said

commission shall be subsequently thereto super-

seded, or otherwise declared to be invalid.

Now, I will admit, that some inconvenience may
arise to the aforesaid parties, as to their liability at

present to have actions at law brought against them,

when acting under illegal commissions of bankrupt;

but, it would also be very inconvenient, and some-

times beyond it, to an honest trader to be illegally,

and as it were instantly, turned out of his dwelling,

dispossessed of all his property, ruined in his busi-

ness, perhaps his character blasted, and his person

committed to prison, if he should happen to be not

very tame under such circumstances before the

commissioners ; and after such proceedings had been

proved to be illegal, that he should not only have no

compensation for all these injuries and insults, but

that further, after his property had been deteriorated,

having been sold for, perhaps, only half its real value,

that the protection afforded by law to both the

buyer and the seller of it should leave him unpro-

tected, and utterly unable to recover the whole of

the property of which he had been plundered by

such illegal commission of bankrupt, I conceive,

that such an alteration as this would undermine the

fundamental laws of the country, which pronounce

to be trespassers, all parties concerned in illegally

seizing upon any man's person and property : in

short, such a new law would, to a certain degree;
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country, as being subject to the bankrupt laws. I

am of opinion that it would be a very simple

remedy for these various evils, if no person were

permitted to proceed with a commission of bank-

rupt until it was ascertained beyond dispute to be a

legal one : and that this would be the best mode of

protecting all parties.

It may be presumed that no respectable com-

missioner of bankrupt will feel offended at my stat-

ino*, that commissioners of bankrupt, being in com-

mon partakers of the frailty of human nature, are not

only liable to do wrong, but that they ought to be

amenable to the laws of the country, as well as other

persons. In confirmation of this opinion, I will refer

to much higher authority than my own. Mr. Mon-

taf'u, on giving: his evidence before the select com-

mittee last session, cited something that was said, as

to the liability of commissioners of bankrupt to do

VTong, by thepresent Lord Chancellor, when first he

took his seat upon the Bench in the year 1801; of

which the following is an extract from Mr. Monta-

gu's evidence, viz. " In the first page of the sixth

volume of Mr. Vesey's Reports, the reporter says

•' this: ' The Lord Chancellor took the first occa-

*' « sion of expressing strong indignation atthe frauds

" ' committed under cover of the bankrupt laws, and

«« « his determination to repress such practices. On
" ^ this subject his lordship observed with warmth,

" ' that the abuse of the bankrupt law is a dis-

" * '^race to the country, and it would be better

»' at once to repeal all the statutes than to suffer
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^f ' them to be applied to such purposes ; there is no

" * mercy to the estate ; nothing is less thought of

** * than the object of the commission. As they

" * are frequently conducted in the country, they are

" * little more than stock in trade for the commis-

*• *sioners,the assignees, and solicitor; instead of the

" ' solicitors attending to their duty as ministers of

" * the court, for they are so, commissions of hank-

" * ruptcyare treated as matter of traffic ; A. taking

*' * up the commission, B. and C. act as comiiris-

** * sioners. They are considered as stock in trade

;

" * and calculations are made how many commis-

" ' sions can be brought into the partnership.'
"

In the year 1817, a bill was brought in, by an

honourable member of the late parliament, Mr.

Lockhart, called the Bankruptcy Repression Bill;

and, on the motion for the second reading of the

bill, on the second day of May, in the said year,

that honourable gentleman is reported to have said,

that " at present the law had the eifect of enticing

men of loose principles to become bankrupts ; they

had only to find a friendly commissioner, a friendly

solicitor, and fictitious ^editors for three-fifths, of

their debts : these unfoi tunately were too easily

found; and, the certificate being obtained, the

rightful creditors were entirely defeated."

By the quotations I have now made, it appears

that, in fraudulent commissions of bankruptcy,

there are sometimes several parties concerned,

namely, a fraudulent debtor, fictitious creditors, a

i'riendly solicitor, and a friendly commissioner.

Nevertheless, u.!l the denunciations in the aioiesaid

hills are directed against only one party, namely
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the Debtor. This I conceive to be rather iiilfair.

I also think, that it is impossible to remedy evils

in which four different parties may be concerned by

merely legislating to punish only one of the parties

who may be guilty of misconduct ; and more es-

pecially when it is considered that, in some cases,

the bankrupt may, by possibility, be the innocent

party, while the rest are guilty ; it will be evident,

that the subject, being thus partially viewed, must

absolutely prevent an adequate remedy.

I am of opinion, that a fraudulent bankrupt,

who cheats his creditors of their property, bad as

that may be, dofs not produce so much real evil to

individuals, as a commissioner of bankrupt does

who rashl}^ at his own discretion^, without equi-

table and reasonable grounds, commits men to pri-

son, to the endangering their character and good

name, which I conceive to be the most valuable

treasure any person can possess; for, compared

with this treasure, as Shakespeare says,

" Who steals the purse steals trash."

Besides, it is sometimes possible to have stolen

property restored ; but how can a commissioner of

bankrupt restore months, or years of a man's life,

v/hich he has deprived him of, by cutting him off

from the world, and entombing him within the

walls of a prison ! and how can he restore the

health he has injured, and the reputation he has

blasted I—I do not wish to give any unnecessary

offence, and hope that I have made no remarks

which may appear to be invidious; but still some

persons may be of opinion, that it is the height of
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imprudence on my part, while in the hands of

commissioners of bankrupt, to say what I have

said on the subject, and that I shall probably be

punished for it. I hope not; but, be this as it

may, unless I neglect to do my duty on a most mo-

mentous subject, at this particular crisis, I have

no alternative, but to risk the consequences of

performing it.

Several merchants of respectability were ex-

amined before the Select Committee, and their

statements I conceive to be worthy of the most

serious consideration. They all agree in the fol-

lowing particulars ; namely, that, from the results

they have experienced in cases of bankruptcy, they

avoid as much as possible to make any of their

debtors bankrupt; that they always prefer to ac-

cept of even a small composition rather than produce

a bankruptcy, because that, in cases where offers of

ten shillings or more in the pound have been made

to them by their insolvent debtors, and such offers

have been rejected through the obstinacy of some-

times onlv one creditor, not more than two and

sixpence in the pound, in the same cases, has been

paid under a bankruptcy ; and that in many cases,

where a composition has been offered and refused,

nothing at all has been paid under a bankruptcy.

In a case, in which I was myself a creditor, the

parties became insolvent, and, after looking into

their affairs, they made an offer to their creditors

often shillings in the pound, with two sureties, to

be paid by instalments at the expiration of four,

eight, and twelve months. This offer was accepted

by the whole of the creditors except one, who was
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the holder of a bill of exchange. This creditor

held the rest of the creditors at defiance j he re-

fused to agree to the composition, and sued out a

commission of bankrupt; in consequence of which

*a large stock in trade was sold off considerably

uader value, and the creditors, instead of having

secured to them ten shillings in the pound within

twelve months, according to the terms of the pro-

posed composition, they only received three and

sixpence in the pound in about three years. A
person, confined in the King's Bench, who had been

a retail dealer, told me, that he had offered his

creditors twelve shillings in the pound, with secu-

rity for the payment, which was not accepted,

through the hostility of one or two creditors; that

a bankruptcy was the consequence, and there

was such a waste of property, in one way or

other, that he said it became doubtful whether

the creditors would be paid any thing under the

commission.

Another case was, a respectable farmer, who was

confined in the Bench, and who stated to me, that

he was worth considerably more property than was

sufficient to pay all his creditors. He, therefore,

offered to engage to pay them in full twenty shillings

in the pound, if they would allow him twelve months

time to pay the money. One hostile creditor had

taken out a commission of bankrupt before any

act ofbankruptcy had been committed; and another

creditor arrested him. Thus, by the commission of

bankrupt, he was prevented paying his creditors, as

he could have done in twelve months, had he not

been molested. Then the other hostile creditor.
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who arrested him, refused to prove his debt under

the commission, in order to keep him in prison,

and his signature happened to be also necessary to

the certificate; consequently, this unfortunate man,

after being deprived of all his property by virtue of

the commission of bankrupt, could neither obtain

his liberty, nor his certificate. These and many
other similar cases have come to my knowledge very

accidentally ; for, having lived very, retired in the

King's Bench, I have always had but a slight

knowledgeof its inhabitants. I therefore entertain

no doubt, but that a host of cases might be pro-

duced, if a little trouble were taken to collect them,

which would make the deepest impression in favour

of the cause of sufi'ering humanity.

There are many obvious reasons why the accept-

ing of a composition under an insolvent estate must

be more advantageous and desirable than a com-
mission of bankrupt, some of which I conceive to

be the following

:

In theJii^st place, the nature of such composition

isbeautifulsimi)licity,whencontrasted with the com-
plicated machinery of a commission of bankrupt.

Secondly, The simplicity of a composition creates

no expence, while the expence of the numerous

windings and movements under a bankruptcy is

sometimes enormous.

Thirdlyy Under a composition, there is scarce

any waste of property ; but, from the nature of the

sales made under a bankruptcy, loss of property is

inevitable, besides what is frequently wasted by liti-

gation, which it is the interest of the attorney act-

ing under the commission to promote.
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Fourthly, The acceptance of a composition, while

it is a humane and gentle proceeding towards the

debtor, it is advantageous to the creditors them-

selves, inasmuch as the said embarrassed debtor,

when protected against the operation of the law, is

able to do more for them than any other person or

persons, who are strangers to his business and con-

cerns; and it is a well known fact, that a trader

can obtain payment of his own debts much readier

than such payment can be obtained under a com-

mission of bankrupt. Besides, it is decidedly the

interest of all men, who get their livelihood by buy-

ing and selling, to make their payments regularly

and in due time; consequently many traders act

the part of honest men, who really do not possess

the very best of principles; and, in the first stage

of embarrassment, they are in general inclined to

do their very utmost for their creditors, if they will

only save them from ruin. But, take away the

spring of action ; place these men under a hostile

commission of bankrupt; persecute them; blast

their character; deprive them of all their comforts ;

destroy all their prospects ; in short, drive them to

desperation by a course of harsh proceedings, and

the contrast between their present and former de-

portment will then appear as great as darkness is

to light.

The evils and the inconsistencies of the bankrupt

system are so great and so numerous, that, after all

that has been said as to the best mode of altering

this law, it never can, in my humble opinion, be

made to promote the ends ofjustice. Nevertheless,

I think it might not be difficult to make a simple
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law that would protect the interests of both debtor

and creditor: but upon such a foundation as the

bankrupt system, I conceive it to be utterly impos-

sible to raise a superstructure to which the interests

of the commercial and trading community could be

properly confided. However, in the absence of

either a new law, or any alteration in the present

bankrupt law, I humbly suggest the propriety of

legislating upon one important point, the effect of

which I conceive would be, that, in many cases, it

would alone instantly operate to the salvation of

both debtors and creditors ; and on this subject I

think there could scarcely be a dissenting voice.

It has already been stated, that when a composi-

tion, or an assignment, is proposed under an insol-

vent estate, the wishes and arrangements of the mass

of creditors are frequently thwarted and overturned

by merely one obstinate creditor. This, I think, is

quite preposterous, especially as, sometimes, such

creditor may, by possibility, be either a persecuting,

vindictive man, or an ignoramus ; and, if of the lat-

ter description, so much the worse for both debtor

and creditors. In short, the principle operates in

such a variety of shapes, that the mischief it pro-

duces is almost incalculable. Therefore, what I

now earnestly recommend for legislative interfer-

ence is this : That in such cases, where a composi-

lion, or an assignmenty or any other arrangemeiit is

proposed on the part of the debtor, it might be,

in a high degj'ee^ beneficial to enact, That a majority

of creditors shall, in all cases, be competent to prevent

a small iriinority destroying their arrangements with
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their embarrassed debtor y zvhether he be solvent or

insolvent. Such a legislative enactment would, I

think, of itself, go a great length towards remedy-

ing many of the evils now complained of, and soon

produce the most salutary consequences to both

debtors and creditors. In this opinion I am sup-

ported by some statements that were made by

Mr. Lavie, before the Select Committee, last ses-

sion, which are much in point, and I here cite a

few words from the Minutes of Evidence. That

gentleman stated a very strong case respecting a

composition which was proposed by the insolvent*

and accepted by the creditors, but which arrange-

ment was ultimately completely destroyed by an

individual creditor refusing to sign the instrument

executed by the creditors at large. Mr. Lavie then

said: " Those concerns I have had the honour of

being particularly engaged in, generallv have a

great deal of property abroad ; and one great rea-

son for the creditors alwaj'^s being anxious for any

thing short of a bankruptcy is, that the property

abroad is got in with so much greater difficulty

under a commission than when a person is himself

to obtain payment of his own debts. I understand

that in the Scotch law, a majority of creditors

agreeing to a composition binds a small minority j

and it would be very desirable, beyond all question,

as in the case I have instanced, that something of

the same sort should take place here."

Having introduced into this little publication se-

veral cases in support of my opinion relative to the

defects in the present bankrupt system, it would, I
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conceive, be improper to omit giving some account

of my own ca,se, as it will also tend, in a great de-

gree, to prove some of the evils that I have now

endeavoured to hold up to public view. The fol-

lowing petition to Parliament has a tno-fold object.

It relates to the bankrupt law generally ; and in

particular, it contains a minute statement of the

circumstances relative to my improper commitment

to prison by the commissioners of bankrupt, with

the views I entertain in regard to the necessity for

endeavouring to get discharged from this commit-

ment in a manner that will promote some future secu-

rity, and obtain that degree ofjustification which the

preservation of character renders indispensable.

Copy of a Petition which was presented to the House of Com-
mons by Mr. Alderman Wood, on the 2l8t of April 1819,

and ordered to lie ou the table, and to be printed :

—

To the Honourable the Commons of the United Kingdom of

Great Britain and Ireland in Parliament assembled.

The humble Petition of John Dufreue, fate of Leeds, Mer-
chant.

Showeth,
That your petitioner begs leave to refer your

Honourable House to a petiiiou of his which was presented

wu the 1st of May 1 8 17, pia\liig that a bill, then before the

House, for investing commissioners of bankrupt with an

unlinuted discretionary power, mi'd;ht not pass into a law, ajul

also to another petition, presented ou the 2d instant, whicli

were ordered to lie ou the table, and to be printed.

Thai the first petition stated various circumstances respect-

ing a commission nf bankrupt, bearing date llie 13lh day of
June 1812, which was sutd out against your petitioner, con-

trary lu the will of one hundred and eleven creditors of his, by

a person in Loudon, who .had not any legal claims for debt

against your petitioner, and who chose himself sole assignee.

The allegations, contained in the said petition, relative to you?
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jjetltioner's case, liave been verified by aftidavits, which hib op^
ponents have not been able to disprove.

That the said petition further stated that, through the abuse
of discretionary power by commissioners of bankrupt, your
petitioner had suffered aoout five years' impriiionnient; and
as this imprisonment is still continued, vour petitioner now
begs leave to state to your Honourable House the iollowiug

particulars thereof, viz. That at the third public meeting at

Guildhall, on the 28ih of July 1812, your petitioner surren-

dered to the commissioners under the said commission, but
protested against its validity, and signified his inieutiou to peti-

tion the Lord High Chancellor for a supersedeas. Your pe-
titioner was, however, examined before the commissioners,
and he answered all tlie questions that were put to him

;

but his final examination was adjourned to the 22d day of
Augu-t, in ordtr that his petition for a supersedeas might
previously be heard. That when the said petition came on
to be heard, on the 17th day of August, this sole assignee,

who sued out the commission, stated by his counsel that he
could not be ready, and moved the Lord Chancellor to let

the petition stand over to the next day of petitions, which
motion his Lordship granted. That at the adjourned meet-
ing at Guildhall, on the 22d of the same month, your peti-

tioners counsel attended and stated to the commissioners,
that the decision of the Lord Chancellor having been delayed
by the said assignee, they ought to adjourn any further exa-
mination of your petitioner until his cause should be heard;
but the said commissioners refused to adjourn, and pressed
your petitioner to be examined. Your petitioner, however,
conceived that he had gone every reasonable length by an-

swering all the questions wiiich WLie put him at the ihiid

meeting, when he signified his intention to petition the Lord
Chancellor for a supersedeas, and as this said assignee, who
sued out the commission of bankrupt, had declared himself

not ready to prove the validity of his proceedings when the

petition for a supersedeas came on to be heard, and as he had
on that occasion been allowed further time by the Lord
Cli liiceilor to answer the said petition, your petitioner, by the

advice of his attoniey, asked the commissioners to adjourn

until the validity of the commission had been decided by the

Lord Chancellor ; and, on declining any further examination

for the reasons aforesaid, the commissioners commiited him
to the King's Bench prison, where be now remains.

That your petitioner, therefore, humbly submits, that this

conduct on the part of the commissioners was not oiily con-.
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tiary to all reason and equity, but that it was also contrary to

law, according to the follownig extract from the Itiih sec. 20lh

cap. 5th Geo. II- relative to tb.e power of coniaiissioners ot

bankrupt to cunimit persons to prison, viz.
—" In case any .'tich

bankrupt or bankrupts, or other ptrson or persons, sliall re-

luse to answer, or shall not fully answer, to the satisfaction of

the cnnunissioners, or the major part of them, all lawful

questhHis, &c. not having a reasonable objection to the vvorti-

ing thereof, or otherwise, &c. it shall and may be lawful to

and for the said commissioners, &,c. to commit," &c.

That, by the fortgoin^r extract from the act of Parliament,

it appears to your petitioner, that " a reasonable objection'

13 a sufficient legal authority for not ausweruig commissioners

of bankrupt, and presuming that his afores.sid objection to

answer was a reasonable one, he conceives himself entitled ip

an honourable discharge from the said commitment ; and as

such commitments cannot fail to be disreputable, the preser-

vation of your petitioner's character absolutely requires thi.t

he should not seek to be discharged otherwise than according

to law ; that such legal discharge is also necessary for his fa-

lure security, because, evcu if your petitioner could be in-

duced to sacrifice the present point on which he has now suf-

fered above six years imprisonment, and which point any person

may compreliend, he would still be in danger of being recom-
mitted by the commissioners on some other point, which per-

haps neither himself nor any other person might be able to

understand ; as it is the practice of comnjissioners of bankrupt
to commit persons to prison on merely stating generally tliat

the answers they have received are unsatisfactory, withost

giving the particular grounds of their dissatisfaction, which in

many instances might be essential to a further answer or expla-

nati'jn ; and, exclusive of the foregoing objections, your peti-

tioner submits, that if the commission of bankrupt be invalid,

it would moreover be highly inconsistent for him to pass

through such an inquisitorial sieve, thus subjecting himself to

still further misrepresentation, and various other evils which
might arise from either the misconception or hostiiiiy of his

adversaries.

That your petitioner, in addition to his own case, humblv
begs leave to state, that he has read the minutes of evidence

taken before the Select Committee of your Honourable
House on the bankrupt laws, and their report thereon, by

which he regrets to find that the evidence which has been
given upon this important subject could not be sufficient to

enable your Committee to obtain a full view of the defects m
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the present bankrupt system, because the said evidence is chiefly,

if not Mholly, of an ex-pa) te nature, being confined to the

supposed interests of creditors, while the interests of debtors

and their necessary protection from injustice and oppression

have been but slightly noticed; and as, in the commercial
part of the community, creditors in general are debtors also,

your petitioner submits, that the interests of honest debtors

and honest creditors are one ; and that, without taking a full

and impartial view of the subject, even the declared object of

better protecting the interests of creditors must fail, because

the posiible exercise of injustice towards the debtor is now,

in various ways, and must continue to be, productive of injus-

tice towards the creditor.

That by tlie said evidence, taken before the Select Com-
mittee, it appears, that several harsh measures have been pro-

posed to them as remedies for the existing evils in the bank-

rupt system ; but these remedies, your petitioner fears, vtould

be worse than the disease, one of whicb is, that an unlimited

discretionary power be vested in commissioners of bankrupt,

and against their judgment to be no appeal.—Your petitioner

therefore submits, tlmt such a legislative enactment would be

to be deprecated, because the limited discretionary power, al-

ready vested in commissioners of bankrupt, frequently pro-

duces the most degrading and oppressive consequences ; for,

although a bankrupt is always examined upon oath before the

commissioners, yet, whatever may have been his previous re-

spectability in life, he is, according to the present practice,

liable to be disbelieved upon his oath ; and although he may
give the most full and positive answers upon oath, yet he may,

at the discretion of the commissioners, be committed to pri-

son, there to remain without bail or mainprize, on the mere

general declaration of the commissioners that his answers are

unsatisfactory; consequently, a bankrupt who is committed to

prison is sometimes unacquainted with the particular grounds

of the dissatisfaction of the commissioners, who may perhaps

themselves be in error, because they cannot in all cases be so

well acquainted with a man's trade, business, and concerns as

he himseif : and your petitioner presumes, that it is only re-

quisite that these and other evils be generally known to Pur-

l.ameiit and to the country, in order to have a priictice abo-

lished, which, your petitioner humbly si:I)inils, be^us more re-

semblance to tlie Spanish Inquisition than to an English court

of law.

That, in many respects, your petitioner feels great reluct-

ance to obtrude himself upon the notice of your Honourable
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House, but a powerful sense of duty compels him to sacrifice

minor considerations ; and as the subject is of such vast im-

portance, involving no less than the interests of the whole
comnieicial and tiadino parts of the country, together with

the character and ha[)piness of nunietous individuals, vour pe-

titioner Conceives that, under such circumstances, and more
particularly under the circumstances of his own case, n would
be criminal on his part voluntarily to retnain siieni, and, at

such a crisis, to withhold his feeble efforts for the general

good while seeking redress in his own case.

Your petitioner therefore humbly prays, that he may be per-

mitted to be heard hiv- to give evidence at the bar of your

Honourable House on the subject of the bankrupt law ge-

nerally, and particularly in reference to that part of the law

which relates more immediuttly to your petitioner's impri-

sonment. And your petitioner, conceiving his aforesaid

commitment to prison was contrary to all reason and equity,

he further pra\s, that your Honourable Hnu'^t- will be
pleased to lake uito your serious consideration, whether
the law on vhis subject, as contained in the l6ih and 18th

sections, SOih chap 5th Geo. H. is already sufficient for

the purpose of your petitioner being honourably discharged

from prison ; that is to say, whether the said law allows a

reasonable objection to be a sufficient ground for refusing

to answer commissioners of bankrupt; and whether your
petitioner's aforesaid objection to answer the commissioners

was a reasonable objection.

And your petitioner will ever pray, &c.

JOHN DUFRENE.

I shall now trespass but a short time upon the

patience of the reader, relative to the latter part of

the prayer of the foregoing Petition, which refers to

my commitment to prison, by the commissioners of

bankrupt; and, in fact, the matter is so simple, that

I conceive it will only require very few words on

the subject.
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The Petition states, in substance: That in the

year 1812, a commission of bankrupt was sued out

against me, by a person who had no legal claim

for debt, to support it, and who chose himself sole

assignee; that these and other allegations have

been verified by affidavits, which my opponents

have not been able to disprove; that, when I sur-

rendered myself before the commissioners, I pro-

tested against the validity of the commission ; never-

theless, on being examined, I answered all the

questions v>'hich were put to me; that the com-

missioners afterwards adjourned my final examina-

tion, in order that my Petition in Chancery, for

obtaining a Supersedeas of the commission might

previously be heard; that, when the said Petition

came on to be heard, my opponent, by his counsel,

stated, that he could not be ready, and got the

hearing of the petition postponed. Therefore,

v/hen I appeared before the commissioners, at the

meeting to which they had adjourned my final ex-

amination, I stated the foregoing circumstances,

relative to the hearing of my petition having been

d.eliyed by my opponents, and asked the co;nmis-

sioners to continue the adjournment of any further

examination, until the validity of the commission

was ascertained; but, the commissioners refused to

adjoMrn ; and, on ray declining to be examined, for

the reasons I have just stated, they committed me
to the King's Bench Prison, where I have remained

to this day.

My Petition prays, that the House will be

pleased to take into their serious consideration.
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whether the law be already sufficient for my being

honourably discharged from prison; that ^s to sa\-,

1st, whether the law allows a reasonable objection

to be sufficient ground for declining to answer com-

missioners of bankrupt—and 2dly, whether my
aforesaid objection to answer them was a reasonable

one. The 16th sec. 30 cap. 5 Geo. II states, that if

a bankrupt shall refuse to answer lawful questions

before the commissioners, not having a reasonable

objection to the wording thereof, or otherwise, they

may commit him to prison. Now, it appears, that

commissioners of bankrupt can only ask laxvfid

questions; and, if the commission, on which they

ground all their authority, be illegally procured, I

have the sanction of that great judge, Chief Baron

Hale, and also numerous decisions in our courts of

law, since his time, for stating, that all which com-

missioners do, under such illegal commission of

bankrupt, is trespass on their part ; consequently,

their questions cannot be lawful questions. But, I

do not rest my case wholly on this point, nor have

I acted upon it; for it appears, by my petition, that

I answered all questions put to me, until my oppo-

nent began to delay the hearing of my petition in

Chancery for a^supersedeas. I therefore now, more

particularly, contend, that nothing could be more

reasonable on my part, than to ask the commis-

sioners to continue the adjournment of my exami-

nation, after my opponent had delayed the hearing

of my petition; and, that it was unreasonable^ and

consequently, according to the foregoing section

of the Statute, unlaivfid^ on their part, to commit

me to prison under such circumstances.
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If the reader will but seriously consider the sub-

ject, in all its bearings, I think it will appear, that

the trading community, as being sii!)ject to the

Bankrupt System, is placed in a more precarious

and dangerous situation, in various ways, than the

country in general was under the late suspension of

the Habeas Corpus Acty both as to the number of its

victims, and the extent of their sufferings. For my
own part, it would have been a much less evil for mc
to have been imprisoned for a few months, by the

Secretary of State, than for six years, by Commis-

sioners of Bankrupt. The Bills lately brought into

Parliament, for altering the Bankrupt Laws, not

only do not provide any remedy for such evils as

the deprivation of personal liberty and of character,

at the caprice of commissioners of bankrupt; but,

on the contrary, it is proposed to increase their

discretionary powers, and to grant them full

protection, in the event of abusing it. I presume

that those members of the legislature, who distin-

guished themselves against that temporary measure

for abridging the liberty of the subject, the late sus-

pension of the Habeas Corpus Act, (with the pro-

priety or impropriety of which, it is not my present

object at all to interfere,) can now only, through

the want of information on the mournful subject of

the operation of the bankrupt laws, acquiesce in

granting a permanent^ unlimited, arbitrary power,

to commissioners of bankrupt,

I have nearly omitted to remark, that the Bank-

rupt Regulation Bill, page 4, proposes to grant to

the commissioners an enormous power, in regard to

the examination of witnesses, to compel their at-
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tendance by virtue of arrest and apprehension ; and

that, like bankrupts, they shall be liable to be com-

mitted to prison, there to remain without bail or

mainprize, if they do not answer, &c. &c. to the sa-

tisfaction of the commissioners. By this clause,

persons who are not traders, and consequently not

liable to be made bankrupts, would, nevertheless,

be subject to the arbitrary power of commissioners

of bankrupt. Upon the whole, I think it must

be admitted, that the enormous discretionary power

altogether, which is proposed to be granted by the

bills in question, would be highly dangerous to the

liberty of the subject J and therefore, if its disad-

vantages should exceed the proposed advantage, it

would become an increased national grievance.

I trust that the foregoing considerations will be

some apology for my late application to Parliament,

and for now obtruding myself upon the notice of

the public.

G
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APPENDIX.

COPIES OF LETTERS, S^c. S^c.

The reader has no doubt noticed, that my petitions

to the House of Commons were received by the

House, and ordered to he on the table; but it may
be proper for me to state, that my applications to

several of the Members were unsuccessful, for the

purpose ofgetting the requisite motion made, that the

prayer of the said petitions might be granted. Some

doubted the propriety of such an application to the

House, and others could not conveniently undertake

it. After these disappointments, a petition from

several inhabitants of the tov^^n of Liverpool was

presented to the House of Commons by General

Gascoyne, which prayed to be heard by themselves,

or by counsel, at the bar of the House, against the

Poor Settlement Bill; and, on the motion of that

Honourable Member, the prayer of the petition

was granted. From this circumstance, I conceived
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that General Gascoyne would be a very likely

Member of the House to have no hesitation about

making a similar motion, grounded on my petitions,

against the Bankrupt Laws' Amendment Bills. I

wrote, therefore, to that Honourable Gentleman on

the subject, and subsequently received from him

several polite communications: the following note

was written in reply to my first letter.

South Audley Street,

May 11, 1819.

SlU,

I have received yours, and in reply must

observe, that from the immense population and

trade of Liverpool, I cannot well discharge all the

duties required of me by those I have the honor to

represent, and have, as it is, not a moment to call

my own. I am now upon no less than seven dis-

tinct Committees, and I must beg you will apply

to some one who has more leisure, and is more

Capable of discharging the task you require of.

Sir,

Your most obedient Servant,

J. Gascoyne.
To John Dufrene, Esq.

Kiuff's Bench Prison.

To General Gascoyne, M.P. S(c, 8Cc. 8(c.

King's Bench Prison,

May 18, 1819.

Sir,

I hope you will excuse my taking the
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liberty to intrude upon you once more, and permit

me to state, that since I had the honor to receive

your reply to my letter, I have seen a Liverpool

newspaper, by which it appears, that the town of

Liverpool is beginning to be alarmed respecting the

bill now before Parliament to amend the Bankrupt

Laws. In this paper there is a long letter addressed

to the Editor, signed "Publicola," containing ex-

tracts from the Bankrupt Laws' Amendment Bill,

with some comments, and has evidently been written

by a commercial man of Liverpool. The towm,

however, may not generally be fully aware of the

danger until it is too late to endeavour to avert it.

Therefore, Sir, if on account ofmy being a stranger

to you, you should conceive that I have no claim

upon your attention, yet permit me to plead with

you in behalf of Liverpool, whose cause is, in some

respects, the same as mine, and whose interests you

seem to have at heart. I have no hesitation in say-

ing, that your making an effort in the matter at this

critical moment, and thus anticipating their wishes,

will entitle you to the thanks of Liverpool, at a

future day.

I have the honor to be.

Sir,

With due respect.

Your most obedient humble Servant,

John Dufrene.

General Gascoyne, in reply to the above letter,

politely declined his parliamentary interference in
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the matter, on other grounds besides those aheady

stated. The bills in question were afterwards passed

in the House of Commons, with some alterations,

which are noticed in the following letter.

To the Right Honorable Lord Redesdaley S(c. 8(c. SCc.

King's Bench Prison,

July 8, 1819.

My Lord,
The liberality of sentiment which

your Lordship has frequently evinced, in regard to

the law between debtor and creditor, powerfully in-

duces me to take the liberty to address you in your

legislative capacity respecting the two bills for

altering and amending the Bankrupt Laws, which

have passed in the House of Commons, and are now
before the House of Lords.

I also beg leave, with all humility, and with

the utmost respect for that extensive legal and other

knowledge whichyour Lordship possesses, to submit

to your consideration a little publication of mine

herewith, on the subject of the Bankrupt Laws,

containing some remarks on the two bills in question,

when they were ordered to be printed by the

House of Commons, after having been committed

on the 7th of May last.

It appears, my Lord, that on the re- commitment

of these bills in the House of Commons, some al-

terations were made in them ; but I beg leave to

remark, in reference to the Bankrupt Regulation
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Bill, that all the objectionable clauses, which I

have noticed in the pamphlet herewith, not only

still remain in the bill, but there are at least two

additii^nal clauses, which I submit are also highly

objectionable, and which may be considered as

substitutes for some of the clauses that have been

struck out of the Bankrupt Acts' Amendment Bill.

I hope, therefore, that your Lordship will, in

your legislative capacity, endeavour to prevent

the bankrupt system being made more intolerable

than it is at present by the bills in question j and

permit me particularly to crave your Lordship's at-

tention to a shockhig clause in the Bankrupt Regu-

lation Bill, which is noticed in the pamphlet here-

with, page 48. This clause provides, that Commissi-

oners of Bankrupt shall be empowered to commit

always to Neivgate,[^ place nowchiefly appropriated

forfelons,) although abankrupt may, at thetimethey

commit him, be confined for debt in any other

prison.

One of the additional clauses in this bill, to

which I beg your Lordship's attention, is marked

F, and provides—that in any action brought against

the commissioners named in any commission of

bankrupt, or against the messenger to the com-

mission, the proceedings under the commission

shall be sufficient proof of the debt, trading, and

act of bankruptcy J and that the validity of such

commission shall not in any manner be disputed,

or called in question in such action.

Now, my Lord, the great increase of discretionary

power, which is proposed to be granted to the com-



89

missioners by the two bills in question, will render

it next to impossible to maintain an action against

them, however oppressive they may be, unless the

commission be illegal, (and it is well known that

commissions of bankrupt are frequently taken out

on false grounds;) but if the mere production of

the usual affidavits of the debt, trading, and act of

bankruptcy, is to be sufficient proof of the validity

of the commission, without receiving any evidence

on the other side, it will amount to this—that no

action at all can then be maintained against either

the commissioners, or the messenger under an}'-

commission, although it may turn out to have been

illegally procured.-

Another additional clause in this bill, to which I

refer, marked G, states one of the acts of bank-

ruptcy, which has been struck out of the bankrupt

Acts' Amendment Bill, but may be found in the

pamphlet herewith, page 44. This clause, marked

G, provides, that when a trader shall execute any

deed of trust or general assignment of his property,

for the general benefit of his creditors, the said deed

shall be forthwith registered at the bankrupt office,

and advertised for three successive weeks, in the

alternate gazettes, &c., and that such trader shall

be liable to have a commission of bankrupt issued

against him, within six calendar months from the day

on which such trust deed shall first appear in the

London Gazette.

I now humbly submit to your Lordship, that

when a trader assigns the whole of his property for

the general benefit of his creditors, it can not be
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called 2ifraudulent act, and consequently ought not

to be deemed an act of bankruptcy. And I further

submit, that to suffer atraderto be liable to be made

a bankrupt in consequence of the execution of such

deed, or assignment, must frequently be oppressive

towards the debtor, and injurious to the creditors in

general.

I have the honour to subscribe myself.

My Lord,

With due respect.

Your Lordship's most obedient humble Servant,

John Dufrene.

To the Right Honorable Lord Holland, 8(c. 8{c. S(c.

King's Bench Prison, July 7th, 1819.

My Lord,
I hope that I shall be excused for

taking the liberty to address your Lordship in your

legislative capacity, respecting the two bills for

altering and amending the bankrupt laws, which I

perceive have passed in the House of Commons,

and are now before the House of Lords.

Your Lordship's regard for the liberty of the

subject, and the friendship you entertained for the

late lamented Sir Samuel Romilly, whose evidence

before the Select Committee on the bankrupt laws,

so much accords with my views of the subject, in-

duce me to submit to your Lordship's consideration
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a Jittle publication of mine herewith on the subject

of the bankrupt laws, with remarks on the two bills

ih question, &c. &c.

I have the honour to be.

My Lord,

With due respect.

Your Lordship's most obedient humble Servant,

John Dufrene*.

PARLIAMENTARY INTELLIGENCE.

(From The Times, of July loth, ISIQ.)

HOUSE OF LORDS, Friday, July 9.

Lord Auckland rose to move that the Bankrupt Lawa*

Amendment Bill, and the Bill for regulating Commissions of

Bankruptcy, should be read a second lime this day three months.

These bills, he observed, had unfortunately come befort^ their

lordships at a period when it was impossible to give sufficient

attention to them. The objects were, however, of great import-

ance, and had engaged the attention of the late Sir S. Romilly,

and other persons of great talents and respectability. The bills

had been brought in upon the reports of committees of the House

of Commons, and he regretted that one thing which had been

recommended by that authority had not been adopted, namely,

the reducing all the bankrupt laws to one act. As some of the

clauses in the present bills were considered objectionable, it was

not to be expected that the objections could now be removed,

but he trusted that an early opportunity would be afforded for

* The latter part of the above letter is omitted in this publication, for

the sake of brevity, as it was to a similar effect as the precediog letter to

Lord Redesdale. The letters which were written to other Noble Lords on

the subject, about the same time, were alio to a similar effect.
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the discussion of a comprehensive meabure in the course of the

next session.

The Lord Chancellor observetl, that it was impossible

their Lordships could discuss bills which came up within 10 days

or a fortnight of the close of the session, notwithstanding that

they proposed to alter laws which had subsisted for centuries.

There were several clauses in the bill for amending the bankrupt

laws which appeared very objectionable ; and, were it necessary

now to discuss them, he v/as confident he could easily convince

their Lordships that they ought not to be agreed to. He joined

the noble Lord in his regret that no attempt to consolidate the

bankrupt laws into one act had been made. x\.n act of that de-

scription would be an object of great importance.

On motions successively made by Lord Auckland, the bills

were ordered to be read a second time this day three months.

Lord Auckland moved that a message be sent to the Com-

mons to request copies of the reports of that house on the bank-

rupt laws.—Ordered.

The following is a copy of the Petition that is

referred to in page 75, and relates to the bill that

was brought into Parliament^ which is alluded to

in page 6?.

TO THE HONORABLE THE COMMONS OF THE
UNITED KINGDOM OF GREAT BRITAIN AND
IRELAND, IN PARLIAMENT ASSEMBLED.

The humble Petition of John Dufrene, late of Leeds,

Merchant,

Showeth,—That for several years your petitioner carried
on trade, or business, as a merchant, ai.d wholesale dealer in

woollen cluths, at Leeds.

That in the year 1812, while your petitioner was on a journey
from home, and in London, on matters of business, a Commis-
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sion of Bankrupt, bearing date the 13th day of June, 1812, was
sued out against him by a person in London, who (as will here-
after appear) had not any legal claim tor debt against your
petiiioner, and that in consequence of this cominissiuii, your
petitioner has not since been able to return to his home and to

his creditors.

That soon after the said commission issued, one hundred and
eleven of your petitioner's creditors, who are chiefly manu-
facturers, and reside at or near Leeds, signified their disappro-
bation at the taking out of the said commission, and signed a
memorandum, indicative of their desire that it might be super-
seded.

That at the second public meeting under the commission, at

Guildhall, no creditor of your petitioner attended or ottered to

prove any debt, except the petitioning creditor (so called), who
then chose himself sole assignee.

That at the third meeting, on the 28th July, 1812, your pe-
titioner surrendered to the commissioners, and also signified his

intention to petitioti the Lord High Chancellor for a supersedeas.
Your petitioner was then examined by the commissioners, and
he answered all questions relating to his estate and ettects, but
the final examination of your petitioner was adjourned to the
22d day of August, in order that his petition for a supersedeas
might previously be heard.

That the said petition came on to be heard on the 17th of
August, when the petitioning creditor by his counsel stated,

that he could not be ready, and moved the Lord Chancellor to

let the petition stand over till the next day of petitions, which
motion his Lordship granted.

That at the adjourned meeting under the commission at
Guildhall, on the 22(1 of the same month, your Petitioner's

counsel attended, and stated to the commissioners, that the
decision of the Lord Chancellor had been delayed by the peti-
tioning creditor, and that, therefore, they ought immediately
to adjourn until the cause should be heard

;
your petitioner

then, on these said grounds, declined any further examination
until the validity of the commission should be decided by the
Lord Chancellor, and for so doing the commissioners committed
him to the King's Bench Prison, where he now remains ; but
your petitioner humbly submits, that he had a reasonable ob-
jection for declining to be examined on that occasion, and that,

as the IG sec. 30 cap. S.Geo. II. allows " a reasonable object-
tion'' to be a sufficient ground for not answering commissioners
of bankrupt, he further submiis, that the said commitment was
illegal.

That your petiiioner had various legal and equitable objec-
tions to the said commission; but as the docket on which it was
founded had been struck previous to an act of bankruptcy, his

legal advisers conceived that, therefore, at the time of the
striking of such docket he could not be considered a bankrupt.



94

and they relied wholly on that point for obtaining a superse-

deas.

That the said petition was heard in December, 1812; but as

the striking of a docket previous to an act of bankruptcy was
not considered by the Lord Chancellor, as sufficient to invalidate

a commission of bankrupt which might be founded thereon, the

petition was dismissed.

That your petitioner then resolved on preferring another pe-

tition to the Lord High Chancellor for a supersedeas', on the

grounds of the want of a petitioning creditor's debt to sustain

the commission, and the vexatious circumstances under which
the commission was taken out; but, from a variety of extraor-

dinary causes, your petitioner, although he used due diligence,

was prevented lodging his said petition until the month of

August, 1813.

That the said petition came on to be heard in its course in

August, 1814, but it was dismissed.

That it. appearing to your petitioner that some mistake or

misunderstanding, as to the merits of his case, had been the

cause of his petition being thus dismissed, he applied to the

Lord Chancellor for a rehearing, and, amongst other things,

stated to his Lordship, that your petitioner had incontroverlibly

established by affidavits, that the petitioning creditor issued an

execution against him six months before he took out the com-
mission of bankrupt, by which execution he deprived your pe-

titioner of property to a greater value than the amount of his

whole claim against him, and that, therefore, instead of his being

a creditor of your petitioner, there was a balance on this account

due from him to your petitioner, at the time when he sued out

the commission of bankrupt against him.

That in consequence of such representations to the Lord
Chancellor by your petitioner; his Lordship directed that the

said petition should be set down to be reheard on the next day
of petitions.

Thai your petitioner then being desirous of pleading his own
cause, he respectfully signified his wishes on this subject to the

Lord Chancellor, and prayed his Lordship that your petitioner

might be brought into court on the day of the rehearing of" his

petition.

That your petitioner was personally heard under his said pe-

tition in the month of August, 1815, and the month of April,

181G, and that at the said last hearing the Lord Chancellor de-

cided, that your petitioner might bring an action against the

assignees, to try the validity of the petitioning creditor's debt.

That, by the foregoing combination of circumstances, your

petitioner has now been about five years of the best part of his

life confined in prison; that from the effects of confinement,

and the extraordinary circumstances of your petitioner's case,

his health and even his life have been endangered ; that his
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creditors, as well as himself, have been thus kept in painful sus-
pense, and he has not yet been able to obtain any redress what*
ever.

That your petitioner's objects in persevering in this contest
are, to preserve his character, by obtaining an honorable dis-

charge from the aforesaid commitment of the commissioners, to
obtain some compensation for the injury he has sustained by
these illegal proceed iugs, and some future security for himself
and others who may be engaged in fair trade or commerce.
That your petitioner most humbly begs leave to submit to

your Honorable House, that the trading part of the community
as being subject to the present bankrupt system, is placed in a
more dangerous and painful situation than the country in gene-
ral is under the Suspension of the Habeas Corpus Act, and
that the possibility of a person being completely ruined by the
mere oath of an individual, as to a debt and an act of bankruptcy,
is a serious evil to the commercial part of the country, and in a
high degree discouraging to those commercial pursuits, which
are a great source of national wealth ; inasmuch as there is not,
in this respect, an equality of protection to the person and pro-
perty of the subject as the law now stands ; because, on the one
hand, of the secrecy, the facility, and the rapidity with which
an improper commission of bankrupt may be sued out, and which
is opened by the commissioners upon mere ex-parte evidence,
without permitting the injured party previously to say one word
in his own defence; and, on the other hand, the difficulty of
his effectually resisting «uch a process after he is declared a
bankrupt, with the great length of time and -the various forms of
law which are frequently considered requisite to obtain a super-
sedeas.

That the extraordinary powers vested in commissioners of
bankrupt, by the first statute concerning bankrupts, viz. 34 and
35 Henry VIH., cap. 4, were intended for extraordinary cases,
and to be enforced against persons who, under the name of
traders, might craftily obtain into their hands considerable pro-
perty belonging to other persons, and then suddenly flee to parts
unknown; but that, by the various modifications of the bank-
rupt laws since that period, the whole commercial part of the
country have been brought under those laws, while the powers
of commissioners of bankrupt still retain all their original
severity ; consequently, honest unfortunate traders have become
subject to a course of harsh proceedings, which petitioner sub-
mits are, in their original intention, and in their very nature,
only fit to be exercised against the most fraudulent persons.
That according to the present practice, a bankrupt is always

examined upon oath before the commissioners, and however re-
spectable his situation, and blameless his conduct may have been
through life, he is then liable to be disbelieved even upon his

oath; and though he may give the most plain anxl positive
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answer to a queslioii upon oath, yet if the eommissioners con-

ceive his answer to be un satisfactory, he is, perhaps, comramitted
to prison, there to remmi vvnhout bail or niaiiiprize.

Th il your petitioner toiiceives, that bv the unwarrantable
coniluct of commis-si-ners <i bankrupt he has suffered about

five \ e;>rs false iniprisunment, and he feels it liis duly to state to

your honourable house, that he has learnt with surprise and re-

gret that a bill is Ixouglil into Parliament tor the purpose of

inves'ing cnmmissionersuf bankrupt with unlimited discretionary

power, to examine all persons who may become bankrupt, rela-

ting to the vvhole of their transactions in business, and to have
the povv( r to put such construction upon their motives and
conduct in ne said transactions as to refuse their assent to the

bankrupt's certificate, though il may have been previously

signed by three hfths in number and value of the creditors.

Tl)<it this bill piofesses thus to provide for the repression of

frauHileot bankrupK y; but your petitioner humbly submits to

your Honourable House, that such a remedy would l)e worse

than the dist ase, that it would be liable to abuse, and lay a

foundation foi the possible exercise of great injustice and op-
pression : that, lii.wever proper it may be to detect and punish

fraudulent persons, yet it would be unjust to punish the innocent

with the guilty, by subjecting the whole commercial part of the

country to such an inquisition, especially as, in some cases, it

would be utterly impossible for commissioners of bankrupt,

without commercial knowledge and experience, to be sufficient

judges of a man's motives in reference to the multiplied commer-
cial transactions in which he has been engaged. And your
petitionei further submits, that the great facility with which
fraudulent debtors, and fraudulent or pretended creditors,canhave

commissions taken out upon the mere oath of a debt, &c., and

the excessive powers originally vested in commissioners of bank-
rupt remaining undiminished, while other parts of the bankrupt

code, have been, in some measure, divested of their original

severity, are some of the leading evils that require a remedy
;

and that the bankrupt system is highly inconsistent, and so in-

quisitorial and oppressive, that il is contrary to the very spirit

of the consliliiiion of the country.

Your Petitioner therefore most humbly prays your Honour-
able House, that the aforesaid bill now before parliament may
not pass into a law. And that you will be pleased to take intoyour

seri' us consideration the propriety of either diminishing the

dist\etionary powers of commissioners of bankrupt, or of strictly

confining he exercise of such powers to notorious criminal

cas.es, for « hich the bankrupt code was originally intended, and

that hinest, unfortunate traders may be better protected In their

cbaiai ter and personal liberty, and enabled to deliver up their

property in an honourable way to be equally divided among
their creditors. And Petitioner further prays, that your Honour-
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able House will be pleased to apply such adequate and general

legislative remedy to the existing evils in the present bankrupt

system as justice may, in your wisdom, appear to require.

And your Petitioner will ever pray, &c.

John Dufrene.

This Petition was presented by the Honorable

H. Grey Bennet, on the 1st of May, 1817, (which

was the day appointed for the second reading of the

" Bankruptcy Repression Bill,") and ordered to lie

on the table, and to be printed. The reading of

the said bill was then adjourned to the following

day, when it was further adjourned, and ultimately

it was abandoned. A Select Committee of the

House of Commons was afterwards appointed to

revise the bankrupt laws.

By the foregoing report of proceedings in the

House of Lords, it appears that an early opportu-

nity will be taken to resume the consideration of

the Bankrupt Laws in Parliament. All persons

ought to have some knowledge of the laws of their

country ; and it is certainly the duty and interest of

every trader to make himself acquainted with what-

ever relates to that law in particular, which exclu-

sively applies to trade and commerce. Neverthe-

less, I have known as great indifference manifested
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by some traders, when they have been spoken with

on the subject, as though the bankrupt law did not

at all appertain to trade or commerce. But, as

men in general are not unconcerned about their pro-

perty, and as the bankrupt law, in one way or

other, affects a large portion of property in the

commercial and trading community, one might

suppose, that such apparent extreme inattention to

the matter must be frequently an affected indiffer-

ence, or a false delicacy. This is not likely to pro-

duce any good; and it would, no doubt, be better,

if every trader would give such reasonable and can-

did attention to the subject, as might be requisite

to discover, what are really the evils of this system

of law, in order that they may, as far as possible,

be avoided, until it is ascertained what would be an

adequate remedy.

FINIS.

Pi-inted by J, Stoan,

76, t'teet Street, London.










