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A

VIEW
OF A

COURSE OF LECTURES, &c.

X. O thofe who have been attentive fpec^ators of

the violent revolutions which have broken the

confederacy of Europe, and defaced its pubhc

code, it may appear (Irange, that no attempt has

ever been made in this age and country of hberal

inquiry, to delineate by the mod ancient and ap-

proved mode of communicating knowledge, the

relative power, and domeftic polity of thofe na-

tions, in whofe fecurity and independence, the

interefts of Great Britain are neceflarily inter-

woven. We have been reproached, perhaps

juftly, with entertaining too contemptuous an

opinion of thejurifprudence and political arrange-

ments of other countries. Renowned forjuftice,

humanity, and valour, and animated by a fenfe

of thofe advantages, wliich, when wifely admi-

B niftered.



( s )

nifleredj our own free government cannot fail to

difpenfe, we are willing to afcribe to a fuperior

defliny, what has originated only in political wif-

doin operating on a happy combination of cir-

cumftances. But, though an honefl prepofreflion

.

in favour of our own national inftitutions, is at

all times commendable, yet, we fliould not be

unmindful that under forms of polity, materially

different from our own, the feveral communities

of Europe have enjoyed a degree of relative

happinefs, proportioned to their education, their

habits, and their moral condition. Nor is it a

juft inference, that becaufe, under the harmoni-

ous frame of the Britifh conftitution, the fubjedl

is (hcltered from the aggrefTions of power, and

the perverfion of juftice, the people who live

under governments lefs popular and prudently

balanced, muft therefore be the wretched vidims

of capricious defpotifm, or the fport of infolent

and licentious democracies. The common object

of every European government, and indeed of

all government, is the Public Good; but the

comprehenfive views which are exerted in its at-

tainment, and the mods in which it is to be ex-

ereifed when attained, depend on a variety of

circumftances, totally dillinc'^ from any notions

of mctaphyfical perfe6lion. Religion, Climate,

and Geographical pofitionx, muft influence, in a

greater
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greater or leHcr degree, all pofitivc inftitutions,

and confequently, mud prefent the picture of

focicty under very peculiar and diftindl afpecSs.

The Public Good, therefore, may be promoted by

various means, and thefc varieties in legiflation

may be confidered as fo many fpecific ditFerence*

of which it is the genus, all moving in the fame

dircdlion, and conftituting the aggregate or ab-

ftra^ idea of good government.

But, without reciUTing to any logical analogies

in order to dcmonftrate a pofitive fa(il, we may

conclude, that from this unavoidable diffimilarity

in the circumllances of mankind, we are to ac-

count for all the different modifications of politi-

cal government ; and that to wirti the extenfion

of the influence of any conftitution, or to apply

the laws of any people however admirable, to

Hates in alefs advanced ftage of civilization, and

fupported by the habitual prejudices of fear or

religious conftraint ; would not only be highly

impolitic, but by unfettling their opinions, would

cxpofe their happinefs to the fport of chance, and

perhaps retard thofe advances, which they might

otherwife make, if left to the tranquil operations

of time, experience, and fecial inftrudlion.

B 2 From
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From thefe principles, which are capable of a

more detailed illuftration, it cannot be denied,

that it is time to difcard a prejudice which is

national without being charitable, and injurious

to other countries without being profitable to our

own. Far be the fuppofition, that fuch reafon-

ing will weaken the partiality we bear, and the

preference we juflly give to our own, over the

polity of every other nation of the habitable

globe. No! the love of our country is a leflbn

of reafon, confirmed by habit, and fanciioned by

the enjoyment of privileges through a long fuc-

ceflion of ages. It is therefore with a mixture

of pride and grateful exultation, that every fubjecl

may exclaim in the impreffive language of the

mildeft of kings, and befl of men, " I glory in

" the name of Briton." No unfavourable im-

putation, therefore, fhould be cafl on thofe, who

defirc the removal of an unfriendly prejudice, the

extindion of which, can in no degree afFedi:

thofe patriotic emotions, to which we are all im-

pelled by fo many motives of education, intereft,

and obligation. In the courfe of my ledlures, I

fhall often have occafion to bear ample teftimony

to the luftre of our conftitution, and to difplay

in a confpicuous light, its comparative fupcriority

over the brightefl: models of national policy.

But in reviewing the political Ij'ftems of other

countries.
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countries, let us never be forgetful, that they

alfo have their peculiar advantages, wliich, though

we may difregard them, are efTcutially connected

with their exidence and felicity ; let us remem-

ber, that we are indebted to fomc of them for

many happy difcoveries in fcience, and for many

ufeful improvements in the difcipline of war, and

the milder arts of peace. To their public lawyers

and hiftorians, to their able ftatefmen and civili-

ans, to their theologians and philofophcrs, rue are

obliged for the invefligation of matters mofi im-

portant to the interefts of mankind. It was in Ger-

many, that the power of reafon effcftually broke

the fetters in whichthe fordid and jcalousambition

offuperftitious knaves, had rivettcd for centuries,

the human intclleft. It was in Germany, amidll

the contentions and firuggles incidental to fo

great a revolution, that the generous do6trincs of

public freedom flowed from the pen of Althufius;

and that toleration fupported by prowefs, wrench-

ed from the hand of bigotry, the etifanguincd

dagger of perfecution. Laltly, it was in the woods

of Germany, that the moft recondite antiquaries

of Britain have penetrated, in order to explore the

origin of that beautiful fyftem of government,

which their poftcrity now enjoy.*

But,
• Si I'on vcut lire radmiiaWe ouvrage Ac Tacite, fur k-s maurs

des Germainson verra que c\(ld"rux que le:- Anglois ont tiie I'itlee

dc leur gouverneiiient politique. Ce bean (ylieaie a etc trouve din*

l«s bois,—Montdqiiitu.
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But, it may be objecled;, if public good be the

object of all government, how are we to reconcile

to it thofe undifguifed violations ofjullice, and

thofe wanton acts of cruelty which are often per-

petrated on the continent of Europe ?—To this I

anfwcr, that the mal-adrniniftration of governors

is no more evidence againfl the general rule, than

the abufe of a principle can be inferred as an ar-

gument againrt the principle itfelf. Public good

is the cause, though not always the eff'ect of go-

vernment; and when it becomes avowedly and

lyltematically abufed, the delinquents have com-

monly experienced in the vengeance of an exaf-

perat^d people, the puniflimcnt due to their

crimes. Such a mode of obtaining redrefs or

averting further mifchiefisfor ever to be deplored,

and rarely occurs in a fiatc whofe fundamental

laws have guarded the lubjciil againlt fuch heinous

exertions of power. It is the poflefiion or want

of fuch fecurity which marks the difference be-

tween free government and defpoiifm ; and al-

though every flate under our prefentconlideration,

enjoys fonie kind of provifion againft injullice,

whether arifing from the influence of religion, an

intermediate body of men, or laws become facrcd

by their antiquity, yet, in proportion to the

ftrength of this fecurity, the people muft un-

doubtedly be denominated, more or lefs free. It

may
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may however be afTumed as a political aphorifm,

that whereyera government has exifted for ages,

and men have enjoyed tranquillity under it, it is a

proof that its principles are not eflentially at vari-

ance with each other. The cxercife of power may

be ftrengthened or relaxed according to the moral

condition of the people; and what might in Bri-

tain be termed an a6l of tyranny, may be requifite

in Ruffia, to preferve unbroken the common links

offociety. We, therefore, who live in a land of

the higheil liberty to which we are fitted, are not

warranted in pronouncing an indifcriminate ccn-

fure on every exertion of power that wc cannot

eafily reconcile to our own habits and infiitutions.

The beaft of prey and the docile animal are dif-

ferently treated; the one, we are compelled to cn-

clofe within iron bars, the other, we permit to

range at liberty. In the fame manner, the citizeo

who is habituated by education and example tea

fenfe ofjuftice, we can commit to the guidance of

his own difcretion; but the fierce and unruly bar-

barian muft have all his motions watched, lefi; he

fpread around himtheevils which fpring from vio-

lent and uncontrouled paffions. In fhort, we
are not difcuffing which is the befl abftradt form

of government, but that which is beft adapted, in

its pradical application, to the people governed.

In
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In tills fenfe, the reply ofSolon mufl; be confidered

as the exprcflion of political wifdom.

If I have fuccecded in removing a prejudice

which has been the caufe of our voluntary igno-

rance of the inflitutions ofother ftates; it follows,

that feme inquiry into their conftitutions and

laws, will be productive, at this time, of numbcr-

lefs advantages. For, the new century opens

with events of fuch extraordinary magnitude and

intereft, that without fome previous knowledge

of this kind, we fhall be neither fortified nor pre-

pared againfi the confequenccs which are likely to

arife from them.

Since the conqueft of Conftantinople by the

Turks, every century has been fertile in great and

unexampled changes. To that event is afcribed

the revival of letters among the Weftern nations.

The next century beheld the rapid change in the

religion, and the political fyftem of a confidera-

ble part of Europe. The new dogmas of the

reformers fupported on one fide, and oppofed

on the other, with all the zeal which the interefts

of religion, well or ill underflood, are apt to in-

fpire, impelled alike their partizans and advcrfa-

ries to extend their intellc6lual purfuits. Quick-

ened by this great motive, emulation enlarged the

fphere
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fphere of human knowledge; and its light, long

concealed beneath the clouds of error and confu-

fion, blazed forth even on fubjcfts which feemcd

mod foreign from thofc difputcs. In the feven-

teenth century, a new fyflem of philofophy was

founded, which, though perfecutcd at fird with

great acrimony, was afterwards embraced with

fupcrftitious avidity, and at length reduced to

thofe principles only, which were juft and true.

Lafily, the eighteenth century has wilnefled revo-

lutions in government, laws, manners, religion

and ftates, of which there is no example in the

annals of the human race.

Every ago which thinks in a different mode

from the age that went before it, inverts itfelf im-

mediately with the title of philofophical ; much in

the fame manner as antiquity dignified with the

name of fages, thofe who had no other pretenfion

to it than the merit of contradicSling their cotem-

poraries. In modern times, we attach the cha-

raeler of philofophers to many, who are merely

difiinguiflied for their talent of furbifliing up old

fyfiems in a more potirtied phrafeology; or who,

for the empty gratification of a tranfient popula-

rity, have caught the public by furprife, and di-

verted them from the beaten track of fober ex-

perience, and cautious indu(5^ion. Indeed, the

c habit
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habit of generalization, though generally pro»

ducSlive of fcicntific refearch, yet, when applied to

the purpofes of political inquiry, if extended too

far, is as liable to pervert the underftanding, as

the habit of generalizing from one or a few parti-

culars in the hiftory of man. Thcfe fyftems

have been received with fuch extacy, and are cir-

culated with fuch pertinacious zeal, that it is

much to be feared, fociety will not eafily recover

from the (hock which it has experienced. Hel-

Tetius himfelf, the moft acute and original genius

of this foil, is now become an ancient, compared

>yith fome of his difciples. As thcfe builders

of aerial caftles are fond of propagating their

doctrines, perhaps without forefeeing their prac-

tical influence on fociety, it has been queftioned

by cautious and well meaning perfons, whether

the advantages which genuine philofophy ex-

pedled to derive from the difcovery of the art

of printing, may not be ultimately defeated by

the chartered libertinifm of the prcfs? Doubt-

lefs, if we compare without prejudice, the

prefent ftate of human knowledge, with that

which has pafTed away, we (hall perceive a eonfi-

derable progrefs in various branches of moral and

natural philofophy. But, the generations which

are yet to follow, will difcover in many points

which may feem too minute and familiar for phi-

lofophy
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lofopliy to dwell upon, the fources of many errors

of the undcrflanding, and of many corruptions of

the heart. We nevcrthelefs allcdge that \vc have

difcufTcd and analyzed all fubjecls from prophane

mythology to the foundations of rcveahed religion,

from metaphyfics to matters of tafle, from mufic

to morality, from the fcholaftic difputes of theo-

logians to objedts of commerce, from the rights

of princes to the rights offubjedls, from queftions

of the utmoft importance to queftions of no im-

portance at all. On fome of thefe fubjedls new

light has been (bed, upon others frcfti obfcurities

have arifen : the confequences of this general

ebullition of the mind, have been compared to the

ebbing and flowing of the ocean, which cafl

fome goods on the fhore, and removes others to

a greater diftance.*

What may be the ultimate efFe6ls of all thefe

events on the beings who are to fill the cycle of

thcnineteenth century, isa matter of momentous,

but doubtful fpeculation. If, however, we me-
ditate on what is now ading on the theatre of

Europe, if we examine critically the literary pro-

ductions and general topics of converfation; if

we furvey the manners^ and remark the extent of

c 2 the

• Effai fur les Principe* des CorniciflaDCCs Humalnf« pit

M. D'AJembtrt, Tom. 4.
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the conceptions and hopes of the men of this age;

we fhall obfervCj that in many of the mod im-

portant concerns of life, a very furprifing change

has taken place in the ideas of mankind. But

there is not a feature more prominently difgufting

in the hiftory of modern Europe, than that

mockery of all public law, which by one flroke of

the pen, transfers whole nations, without their

confent, to foreign maftcrs; partitions the faircft

portion of civilized fociety among a few ambitious

dynafties, diflblves the reciprocal bond ofprotec-

tion and allegiance by which a government and

people are held together, fcatters widely the

feeds of contention and unceafing revolt, and cf-

tabliflies the plea of military government, which

being rendered permanent, genius droops and wi-

thers, the heft focms of focial order moulder to

decay, and peace, juftice and freedom, are ba-

nifhed from the face of the earth.

This confideration isof itfelf fufficientlypowcr-

ful to juftify our inquiries. To develope the

caufes, to afcertain the objecSl of this revolution,

the benefits or calamities of which our pofterity

will appreciate better than ourfelves, is a tafk

worthy of human nature. Nor can it fail to be

an highly amufing as well as inftruc^ive Icflbn, to

review from an eminence the lot of thefe nations

before
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before they are extinguifhed from the page of in-

dependence; and to eontemplate thole laws, go-

vernments and manners, which once raifcd theni

to a proni equality in the I'caleot European com-

munities, and which have fince proved too feeble

to refitt the inroads of corruption, the Hiocks of

advcifity, and the violence ot ulurpation.

Having thus briefly unfolded the nature of the

obje6s on which I have prefumed to fix the public

attcntioi.^ it remains that I explain the manner in

which I fliall proceed, and the extent to which I

fhall carry the following ledlures; premiling, how-

ever, that they arc not intended, exclulively, for

my fellow fiudents, but are defigncd for men of

the world, and for general reception. They arc

compofed for the ufc of every pcrfon who has lei-

furc and inclination to devote his min 1 to fuch

purfuits ; and for this rcafon, I fhali give to my
narrative all the clearnefs, and to my dcmonftra-

tions, all the precifion which the fubjccts will

admit.

Before I enter into a minute and circumfian-

tial examination of the relative power, fundamen-

tal laws, and doineflic policy of the principal

ftates of Europe, 1 fhall prefent to my audience,

a general outline of the progrcfs of fociety and

government.
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government, from the earlieft ages to the period

which falls more immediately under our confi-

deration. In this mode only, can government

and manners be fludied to advantage. Such a

recapitulation will often be found to explain the

caules of many exifting inftitutions. In illuf-

trating the progrefs of jurifprude"cc, we (hall

have frequent occafions of admiring and obferving

how legiflation lefined, and kept pace with the

improvement of the intelletlual powers and the

moral advancement of nations. To delineate in

this manner the fpirit of nations, we muft recur to

authentic documents, credible and impartial hif-

torians; and to determine their relative happincfs,

we muft compare the accounts of tlieir moral

flate, delivered by different writers, living in dif-

ferent ages, yet reprefenting mankind under fimi-

lar fituations. Thus Homer and Oflian may be

adduced to illuftrate the primitive hiftories of the

Bible, and Charlevoix and Lafitau to corroborate

the defcriptions of Homer and Oflian. In this

light, the beautiful art of poetry, which falls prin-

cipally within the province of imagination, may

be rendered fubfervient to the inveftigations of

reafon. By the aid of this comparative hifiory,

we may collate materials from Hindu laws to elu-

cidate the inftitutions which the human mind has

invented in iimilar ftages of fociety. The fuccefs

of
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of our difcoveries on this head, muft depend on

the care with which we feledt and arrange our

materials. Modern compilations afford but little

afliftance, and the voluminous chronicles of

nations, record frequently nothing but infipid

genealogies and unprofitable fables.

Unfortunately, this expofition of the order of

fecial life and civil policy, cannot be circumftan-

tially exlrailecl from the general relations of hiftory.

Inquiries of this fort are feldom attended to by

fciftorians. They prefer what is brilliant to what

is ufeful, and dwell with raptures on the condud:

of generals, the valour of armies, and the con-

fequences of vicStory and defeat. And while they

dcfcribe and cmbellifh the politics of princes and

the fortunes of nations, the fplcndid qualities of

eminent men, and the lufirc of heroic a61ions,

they ncg!e6l all difquifitions into laws and man-

ners, as unworthy of remark, or incapable of or-

nament. Antiquaries have difplayed much criti-

cal and laborious invcftigation, but the fpirit of

cuftoms and of laws has alfo efcaped their pene-

tration. They often throw together their materi-

als without arrangement, they arc often unable

to reafon from them, and forgetting that the hu-

man mind advances progreflively, they afcribe to

rude ages the ideas and fentiments of their own

times.
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times. Thefe are all impediments in the way of

political examination, and they have befides the

fatal tendency of obliterating for a time our fenfe

of moral duty and the true interells of nations.

Neither are thefe defcriptions the moft entertain-

ing portions of hiftorieal narration. Scenes of

carnage though dreflcd in the pomp of words, may

diizzle the eyes for awhile, but they cannot ulti-

matleyfix the attention ofmankind. Doth not the

ingenious fcholar, who has enlarged and enlight-

ened the faculties of the human mind ; the inven-

tive artifr, who lias inereafed the comforts and

conveniences of human life ; the adventurous

merchant or marinerj who has difcovered un-

V-nown countries, and opened new fources of

trade and wealth ; deferve a place in the annals of

his country, and in the grateful remembrance

of pofterity ; equally with the good prince, the

wife politician, or the vi(?torious general ? Can

we form jufi: ideas of the chara61ers and circuni-

ftanccs of our aneeftors, by viewing them only

in the flames of civil and religious difcord, or in

the fields of blood and flaughter ; without ever

attending to their conduil and condition, in the

more permanent and peaceful feenes of focial

life ? Have we no curiofity to know, at what

time, by what degrees, and by wliofe means,

mankind have been enriched with the treafuresof

learning,
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learning, political wifdom, arts and commerce ?

It is impoffible. Such ciiriofity is natural, lau-

dable, and ufeful ; and it is hoped, that this at-

tempt to gratify it, will be received by the pub-

lic with feme dcjrree of favour.*
to

Had the generality of hiflorians attended to

thefc important confidcrations, the labours of

moral inquiry would have been abridged, light

would have been difFufed over the mod interefting

portions of human fcience, and I fhould have

been enabled to trace the progrefs of fociety

from theuncukivated forcft to the polifhed capital,

with the utmoft exacftitude, and without being

once compelled to hazard a conjcdlure. But as

thefe things have not been performed, the fub-

jedl is cxpofed to difcuflion and to difference of

opinion ; it will therefore be my duty to invefti-

gate it in fuch a manner as to convince the minds

of my hearers, that laws, government, and man-

ners, have not only a ncceflary conne(flion with

hiftory, but with each other. This fa6t has been

unanfwerably demonfiratcd by Dr. Gilbert Stuart

in his mafterly " View of Society in Europe"

—

a work that mull immortalize his reputation as

D one

• See Dr. Henry's General Preface to his Hiftory of England.

This indefatigable and excellent hiftorian is a marked exception to

the preceding obfervations.
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one of the mod acute and philofophical inquirers

into the dark annals of unlettered ages. Laws and

manners, fays he, are commonly underflood to

be nothing more than colle£lions of ordinances,

and matters of fa£l ; and government is too often

a foundation for mere fpeculation and metaphy-»

fical refinements. Yet law is only a fcience,

when obferved in its fpirit andhiftory ; govern-

ment cannot be comprehended but by attending

to the minute fteps of its rife and progreffion ;

and the fyftems of manners which chara6lcrize

man in all the periods of focicty which pafs from

rudenefs to civility, cannot be difplayed without

the difcrimination of thefe different fituations.

It is in the records of hidory, in the feene of real

life, not in the conceits and the abftractions of

fancy and philofophy, that human nature is to be

fludied. But, while it is in the hiftorical manner

that laws, cufloms, and government, are to be

inquired into, it is obvious, that their dependence

and connexion are clofe and intimate. They all

tend to the fame point, and to the illuftration of

one another. It is from the confideration of

them all, and in their union, that we arc to ex-

plain the complicated forms of civil fociety, and

the wifdom and accident which mingle in human
affairs.

In
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In the courfe of our expofition, we fliall dlf-

cover that the fame elementary truths, varioufly

modified by his errors and iaftitutions occur in

every page of the hiUory ofman ; and that all the

forms of dcfpotifm originate in their perverfion.

The diftindlions between individuals, families, or

tribes, will be found to arife from caufes fubfe-

quent to birth ; from education, example, forms

of government ; from the order of internal laws,

from the maxims and genius of religion, from the

lights of fcicnce and philofophy, and from the

operations of the external elements. When we

contemplate the amazing diverfity in the manners

of different countries, and even of the fame coun-

try at different periods ; when we furvey the dif-

tindlions of national charadlers, and the fingular

cuftoms that have prevailed ; we are led to dif-

cover the various difpofitions and fentiments with

which man is endowed, the various powers and

faculties which he is capable of exerting. The

manners, the crimes of illiterate favages, appear

to us in their full dimenfion and deformity ; but

the violations of natural law among civilized na-

tions have a folemn varnifli of policy, which dif-

guifes the enormity of guilt. The greatnefs

too of a community dazzles the eye, confers an

imaginary value on its members, and ^clipfes the

milder luftre of more humble tribes. Thefe ap-

D 'i pearanccs
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pcarances in civil life are often delufive. From
the fituation of a people in different ages and

countries, they are prefented with particular views

of expediency ; they form peculiar maxims, and

are induced to cultivate and acquire a variety of

talents and habits. Thus man is every where

eflentially the fame ; and we muft neceffarily con-

clude that the untutored Indian and the civilized

European would have aiSled upon the fame princi-

ples. Hence,it follows, that laws and governments,

can never be thoroughly underftood, unlefs they

are traced hiftorically, from their lowcft to their

higheft points of improvement. Hitherto, they

have been taught like geography, in which the

memory is employed, and rarely the judgment.

Such neglect of (he hiftory of law, fays an emi-

nent legal hiftorian*, is the more ftrange, that in

place of a dry, intricate and crabbed fcience, law

treated hiftorically becomes an entertaijjjng ftudy;

entertaining not only to thofe whofe profeffion it

is, but to every perfon who hath any third for

knowledge. With the generality of men, the

hiflory of law makes not fo great a figure, as the

hiftory of wars and conquefts. But readers of

folid judgment find more entertainment, in ftudy-

jng the conflitution of a Hate, its government,

its laws, the manners of its people; where reafon

is

• Lord Karnes L»w Tra£lt.
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is exercifed in difcovering caufes and tracing

efFecits through a long train of dependencies.—

I

have often amuled myfelf with a fanciful refem-

blanceof law to the river Nile. When we enter

upon the municipal law of any country in its pre-

fentftate, we rcfcmble a traveller, who crofling

the Delta, lofes his way among the numberlefs

branches of the Egyptian river. But when we

begin at the fource and follow the current of law,

it is in that courfe no lefs ealy than agreeable

;

and all its relations and dependencies are traced

with no greater difficulty, than are the many

fireams into which that magniiicent river is divi-

ded before it is loft in the fea.

To thofe who wifh for any further reafoning to

llrengthen the remarks which have been already

made, I fhall fubjoin the animated and vigorous

expreffions of Lord Bolingbroke. " I might

imiance," fays he*, " in other profeflions, the

obligation men lie under of applying thcmfclves

to certain parts of hiliory, and I can hardly for-

bear doing it in that of the law; in its nature

the noblcft and moft beneficial to mankind, in its

abufe and debafement the moft fordid and the

moft pernicious. A lawyer now is nothing more,

I fpeak

• Letters on the Study of Hiftory

—

vol. i. p. 1S5.
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I fpeak of ninety-nine in an hundred at lead, to

ufe fome of Tully's words, nisi leguleius quidam,

cautus et acutus, prceco aclionum, cantorJbrmu-

larum, auceps syllaharum. But there have been

lawyers that were orators, philofophers, hiftorians:

there have been Bacons and Clarendons,

There will be none fuch any more, till in fomc

better age, true ambition or the love of fame

prevails over avarice : and till men find leifure

and encouragement to prepare themfelves for the

exercife of this profeflion, by climbing up to the

vantage ground, \o my Lord Bacon calls it, of

fcicnce; inftead of groveling all their lives below,

in a mean but gainful application to all the little

arts of chicane. Till this happen, the profeflion

of the law will fcarce deferve to be ranked among

the learned profeffions: and whenever it happens,

one of the vantage grounds, to which men muft

climb, is metaphyfical, and the other hiftorical

knowledge. They muft pry into the fecret re-

cefles of the human heart, and become well ac-

quainted with the whole moral world, that they

may difcover the abftradl reafon of all laws: and

they muft trace the laws of particular ftates,

cfpecially of their own, from the firft rough

fketches to the more perfe6t draughts ; from the

-firfl caufes or occafions that produced them,

through
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through all the efFeils good and bad that ihey

produced."

It is thus by real experiments, not by abftracSled

theories, that human nature is unfolded, the ge-

neral laws of our conftitution developed, and

liiftory rendered fubiervient to moral philofophy

and jurifprudence. But although the manners

and cufioms of a people are the moft authentic

records of their opinions, yet, the grcatcft cau-

tion is neceflary in their perufal. We muft care-

fully attend to the circumftances in which they

were framed, and to the character of thofe who

reprefent them, in order to afcertain the evidence

which they afford, or to difcern the conclufions

that may be drawn from them. As the regulations

of every country may have their peculiar advan-

tages, fo they are commonly tinctured with all

the prejudices and erroneous judgments of the

inhabitants. It is therefore by a comparifon only

of the ideas and the pradlice of different nations,

that we can arrive at the knowledge of thole rules

of condudl, which, independent of all pofitive

inftitutions, are confiftent with propriety, and

agreeable to the fenfe of juflice. Nor on this

iiead is the detail of the meaneft tribes unimpor-

tant. If human nature is liable to degenerate,

it
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it is alfo capable of proportionable improvement

from the colleded wifdom of ages.

M'^hen thefc inquiries are properly condu(?icd,

ihcy have likewife a tendency to rcftrain that

wanton fpirit of innovation which men are too

apt to indulge in their political reafonings. To

know the laws already eftabliOied, to difl^em the

caufes from which thev have arifcn, and the means

by which they were introduced, is eflentially re-

Quifitc in order to determine upon what occafions

they ought to be altered or aboliflied. The in-

flitntions of a country, how impcrfecSt foever and

defe(?live they may feem, are commonly luited to

the ftate of the people by whom they have been

embraced ; and therefore, in moft cafes, they are

only fufceptihle of thofe gentle improvements

which proceed from a gradual reformation of the

manners, and are accompanied with a corre-

fpondent change in the condition of focicty. In

every fyftem of law or government, the different

parts have an intimate connection with each

other. As it is dangerous to tamper with the

machine, unlefs we are previoufly acquainted with

the feveral wheels and fprings of which it is com

pofed; fo there is reafon to fear, that the violent

alteration of any fmgle part may deftroy the re-

gularity
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gularity of its movementSj and produce the utmon:

diforder and confufion.

Having animadverted, as largely as tlie nature

of this curfory view will admit, on many impor

tant topics, on which I fhall dilate more circum-

flantially hereafter, it will be proper to refumemy

narrative, and to unfold what other fubjccls will

be difcufled in the courfe of thefe ledlures.

After having fketehed hiftorically the progrefs

of man from merely animal to civilized fituations,

and reviewed the relative power, national inftitu-

lions, and character of thofe regions, which, in

times prior to thole that are the immediate obje6ls-

of our inquiry, tigured upon the theatre of the

world (in which I fliall fay no niore than is necef-

fary to preferve unbroken tlie chain of hiftorical

events). I fhall proceed to defcribe the genius

of modern policy, to mark its progreflions, and to

contrail it with the fpirit of thofe nations which

exill only in the page of hiftory. Thisportion of

our purfuits, is on many accounts more ufeful and

inftruftivc than ruminating over the fplendid re-

cords of antiquity. For it embraces the defcrip-

tion of manners that arc familiar to us, events of

which we fee and feel the confequences, political

eftabliflimcnts on which our property and fecurity

« depend.
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depend, and places and perfons for whom experi-

ence or tradition hath already given us a concern.

But, we muft not wafte our time in frivolous dil-

fertations on the origin of modern focieties. We
muft, on the contrary, confine our obfervations

to what is within the reach of ufeful inquiry, and

to what is calculated to impart inftru6lion. Th»
grofs ignorance, fays an eloquent hiftorian,*

which anciently covered all the north of Europe,

the continental migration of its inhabitants, and

the frequent and deftrucftive revolutions which

thefe occafioned, render it impoffible to give any

authentic account.pf the origin of the different

kingdoms now eflablifhed there. Every thing

beyond that fhort period to which well attefted

annals reach, is obfcure; an immenfe fpace is left

for invention to occupy ; each nation with a va-

riety infeparable from human nature, hath filled

that void with events calculated to difplay its own
antiquity and luftre. Hiftory, which ought to re-

cord truth, and to teach wifdom, often fets out

with retailing fictions and abfurdities.

The topics which are to be canvafled in this di-

vifion of my fubjedl:, conftitute the moft arduous,

the moft important, and by far the moft anxious

part

• Dr. Robertfon's Hift. of Scotland.
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part ofmy undertaking. The range of literature

neceflary to delineate the conftitutions of the

dates of antiquity is by no means extenfive, nor

involved i n tedious obfcurity. This divifion poflefles

belides the fignal merit of poliQiing the tafte, while

it improves the underftanding. We dwell with ec-

Itacy on the employments of yoivth, when they

furnifh opportunity ofcxercifing the judgment of

our riper years. They recal a thoufand pleating

emotions, and rekindle the fire of imagination,

while they are occupying the higheft provinces of

intelledtual exertion. But, amidft the dull, the

fpiritlcfs, and voluminous collefSions of the mid-

dle ages, the mind often finks under the fatiffue

of legendary tales, and monkifh biography. He
who would catch the rays of light that faintly

glimmer in times of darknefs and barbarity, muft

unite to a very inquilitive temper, an adlive and

indefatigable refolution, a patient affiduiiy and

unconquerable perfeverance. He muft prepare

himfelf to grope in the dark without an intelligent

guide, and to dig for materials out of the rub-

bi(h of ages and the delapidations of time. From

an indigefted mafs of erudition, he mult difpofe

and fafhion his collections, fo as to render them

palatable to a modern tafte. This is, however, a

duty incumbent on every one who profcfTes to

depict the polity ofmodern times. Nor is it pof-

K 2 fible
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fible to comprehend the focial inltitutlons of thofc

countries which will fail under our review, or

even the fundamental policy of our own nation,

without fome attention to this preliminary rtudy.

In confirmation of this truth, I fhall add the au-

thoritative and expreffive opinion of that great

lawyer,* whom I have cited in a former part of

thefe fhects. " The feudal cuftoms," fays he,

" ought to be the fludy of every man who pro-

pofes to reap initru6lion from the hiftory of mo-

dern European nations; public tranfaclions, no

lefs than private property, were fome centuries

ago regulated by the feudal fyftem. Sovereigns

formerly were many of them conneded by the

relation of fuperior and vafTal. The King of

England for example, held of the French king

many fair provinces. The King of Scotland, in

the fame manner, held many lands of the Englifh

king. The controvcrfies among thefe princes

were generally feudal; and without a thorough

knowledge of the feudal fyftem, one muft be ever

at a lofs in forming any accurate notion of fuch

controverfies, or in applying to them thcftandard

of right and wrong."

It will, therefore, be indifpenfably ncceflary,

during our examination of the fubjeds of thefe

Ledtures,

• Lord Karnes.
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LecSlures, to explain at large the nature of the

feudal fyftem, to what extent it ftill conllitutes a

part of the municipal law of the nations on the

continent, in what manner it is expounded by the

ordinary tribunals of juflice, of whofe decifions

together with Roman Civil Law, it forms a con-

ftituent appendage.

In the courfe of inveftigations fo various, de-

tached, and unequal, it has been found nseeffary

to recur to a multitude of writers both ancient

and motlern, the catalogue of whofe names

might appear oftentatious, without anfwcring

any ufeful purpofe. As I proceed on my fuhjeft,

I fhall not fail to make known my authorities,

and to fuggeft the preference which fliould

be given to the moft worthy of them. Let it

fuffice to obferve, that I have endeavoured to ar-

range and clafs my materials in conformity to the

inimitable model which has been placed before

me, in the writings of Dr. Gilbert Stuart, In

refpedl to modern times, I have ftruggled to

feleftand difcriminate, and to appeal lefs to the

compilations of foreigners, than to thofe which

have pourtrayed in their vernacular language, the

inftitutions moral and; political of their feveral

countries. May I prefume to flatter myfelf that

this part of my courfe from its novelty and mani-

fold
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fold advantages will prefent many opportunitie?,

ufeful and entertaining refledtions.

Laftly, in my method of analyzing the pro-

perties and pra(i:lical effects of laws and govern-

ments, I fliall abftain from any indulgence of

fpeculative topics, andabftradlreafoning. Con-

lidering Man as he is, I fliall purpofely avoid all

thofc difquifitions which are more fitted to the

innocent reveries of the clofet, than to praclical

legillation—difquifitions which have led to more

erroneous fyftems, and to more dangerous

confequences, than their partizans are willing

to admit. Indeed there is no fubjed, as I have

had occafion to illullrate in a former work, on

which we are fo liable to err as in political fpe-

culations ; becaufe, while we think ourfelves

perfect mafters of every part of the fubje6l, diffi-

culties fuddenly arife, by which the fubjedl itfelf

eludes our kecneft rcfearchcs. Sometimes our

views of it are too confined, and fometimes too

extended; and often we fail incur judgments

from not giving fufficient attention to the in-

fluence of various concomitant circumfiances,

which render general rules of little ufc. Men

of talents reafou confcquentially on every fubjed^,

but when inquiries arc conneded with the com-

plicated intercfts of fociety, the vivacity of their

genius
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genius prevents them from noticing the variety of

circumftances which render every confequence,

ahnofl:, which they can draw uncertain. This is

tne origin of the French Sijstemes, which arc

onlv a chain of contingent confequenccs, drawn

from a i'rw fundamental maxims, adopted, per-

•Jiaps, rafhly. Such/ylkms are mere conceits ;

they miflead the underftanding, and efface the

path to tnuh. Thcfe fyftems are formed upon

flight foundation? : the authors are hurried on to

a general conclnfion from difproportionate pre-

niifes, and the reader who expedls rational de-

ductions, is deluded by fanciful conje6lures and

imauthorired affertions. The imperfection of lan-

guage frequently engages us in difputes merely

verbal. Every true propofition, when underftood,

muft be aflented to univerlally. This is the cafe al-

ways when fimple ideas are affirmed or denied of

each other. No one ever doubted that found

is the obje^f: of hearing, or colour that of fight,

or that black, is not white. But whenever a dif-

pute arifes concerning a propofition, wherein

complex ideas are compared, we may often reft

affiired that the parties do not underftand each

other. Luxury, in the opinion of forne, is in-

compatible with the profperity of a flate ; accord-

ing to others, it is the fountain of the welfare

and happinefs ofa nation. In reality, there may

be
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be no difference in the fentiments of thefe per-

fons. The firft may conlider it as too favourable to

foreign trade, and as corrupting the morals of a

people. The other may conlider it as the means

of providing employment forfuch asmuft live by

their indufcry, and of promoting an equal cir-

culation of wealth and fubfiftehce through all the

clafles of inhabitants. If they had mutually at-

tended to the combination of each other's com-

plex ideas of luxury, with all its confcqucnces,

they would have rendered their propofitions lefs

general. The difference, therefore, of opinion

between men is frequently more apparent than

real. When we compare our own ideas, we

con(lar\tly lee their relations in a clear light

;

but when we come to communicate thofe relati-

ons to other people, it is often impoflible to

put them into words fufHciently ex-prelTive of

the precife combination we have made in our

own minds, . Since, therefore, all matters of

controverfy regard the coniparifon of our ideas,

if the terms we ufe to exprels them were fufHci-

ently undertlood by both parties, moft political

difputes would be foon at an end. Here it

may be objeded, that we frequently adopt an

opinion without being able to give a fufiicicnt

realbn for it, and yet we cannot perfuade our-

felves
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felvcs to renounce it, though we find it combated

by the ftrongefl arguments. To this it may be

anfwered, that in fuch cafes we do not adhere to

our own opinions, but to thofe of others received

upon trufl. It is our regard for the authority,

and not for the opinion which makes us tena-

cious ; for if the opinion were truly our own, we

could not fail feeing, or, at leaft, we fhoukl not

long be at a lofs in recollefling the ground on

which it is built. But when we aflent implicitly

to any political do61rinc, there is no room for

rcafon : we then fatisfy ourfelves with the perfua-

fion, that thofe whom we truft have fufficient

reafons for what they advance. While our af-

fent, therefore, is implicit, we yet fall fhort ofcon-

vidtion ; not bccaufe we do not perceive the force

of the arguments brought againft our opinion,

but becaufe we are ignorant of the weighc of thofe

which can be brought to fupport it : and as no-

body will fell what belongs to him without being

prcvioufly informed of its value, fo no one will

give up an implicit opinion without knowing all

that can be laid for it. It is better, therefore, in

political queftions, for us to judge from experi-

ence and reafon than from authority ; to explain

our terms, than to difpute about words; and to

analyze our combinations, rather than to follow

p conceits.



( 39 )

conceitSj Iiowever dignified with the name of

Ijftems.

Man wc find ailing uniformly in all ages. In

all countries, and in all climates, from the prin-

ciples of felf-interefl, expediency, duty, or paflion.

In this he is confiftcnt, in nothing elfe. Thefe

motives of human actions produce fuch a variety

of combinations, that if we confider the feveral

fpecies of animals in the creation, we fhall find

the individuals in no clafs fo unlike to one ano-

ther, as man to man. No wonder then if people

difitr in every thing which relates to man. As
he is a fociable creature, both from necellity and

inclination, we alfo find, in all ages, climates, and

countries, a certain modification of government

and degree of fubordination eftablifhed among
them. Here again we are prefented with as great

variety as there are different focieties ; all, however,

agree in this, that the end of a voluntary fub-

miflion to authority is with a view to promote

the general good. Confiant and uninterrupted

experience has proved, that virtue and juflice in

thofe who govern, are fufficient to render the fo-

ciety happy under any form of government. Vir-

tue and jufiice, when applied to government,

mean no more than a tender afiedtion for the

whole
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whole fociety, and an exa6l and impartial regard

for the intereft of every clafs. All actions,

and, indeed, all things are good or bad only by

relation. Nothing is i'o complex as fuch relations

when confidercd with regard to a fociety, and

nothing is i'o difficult as to difcover truth when

involved and blended with thefc relations. We
mufl: not conclude from this, that every opera-

tion of government becomes problematical and

uncertain as to its confequences: fome are evi-

dently good, others are nolonoufly Lad; the mid-

dle terms arc always the lead efleniial, and the

more complex they appear to a difccrning eye,

the more trivial they are found to be in their im-

mediate confequences. A government miiO be

continually in adtion, and one principal obje(!;i: of

its attention muft be the confequences and effcds

of new inftitutions. Experience alone will fhew

what human prudence could not forefec; and

mifiakes muft be correded as often as expediency

requires. All governments have what they call

their fundamental laws ; but fundamental, or in-

variable laws can never fubfift among men, the

moft variable of the creatures we know: the only

fundamental law, salus populi, mufl ever be rela-

tive, like every other politionj and this is rather a

maxim than a law. It is, however, expedient,

P 2 nay.
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nay, abrokitel}' ncceffary, that in every fratCj cer-

tain laws be luppofed fundamental and invariable,

both to ferve as a curb to the ambition of indivi-

duals, and to point out to the liatefman the out-

lines of that plan ofgovernment which experience

has proved to be the beft adapted to the fpirit of

the people. Such laws may even be confidered

as adlually invariable, while a (late fubfifls with-

out convulfions or revolutions ; becanfe then the

alterations are fo gradual, that they become im-

perceptible to all but the moft difcerning, who
compare the cufloms and manners of the fame

people in different periods of time, and under

difTerent combinations of circumftanccs.

It being afTumed as a fundamental maxim, that

every operation of government fhould be calcu-

lated for the good of the people, we may, with

equal certaint}', decide, that in order to make a

people happy, they mufl be governed according

to their predominant character. The genius

of a people is formed upon a fet of received opi-

nions refpe(Sing three objedls, morals, govern-

ment, and manners. Thefe once generally

adopted by any fociety, confirmed by long and

conflant habit, and never called in queftion, form

^he bafis of all laws, regulate the form of every

government^
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government, and determine- what is commonly

called, the cvifloms of a country. To know a

people, we mull examine them under thefe gene-

ral heads. Wc acquire the knowledge of their

morals with eafc, by confulting the tenets of their

religion, and from what is taught among them by

authority and under direclion. The fccond, or

government, is more difguifed, as it is conilantly

changing, from circumftances, partly refiilting

from domeftic, and partly from foreign confide-

rations. A thorough knowledge of their hiftory,

and an intcreourfe with their ftatefmen, may give

a perfon, whohasaecefs to thefc helps, a very com-

petent knowledge of this branch. Tl;e laft, or

the knowledge of the manners of a people, is by-

far the moft diflicult to acquire, and yet is the

mod open to every perfon's obfervation. Certairj

eircumllanccs witli regard to manners, are fiip-

pofed, by every one in the country, to be fo well

known, fo generally followed and oblerved, that

it feldom occurs to any body to inform a iTranfcr

concerning them.

Having now recounted the nature and extent

of this undertaking, and the mode in which it is

to be conducted, both of which are fubmitted

with the utmoft deference to the public ; nothing

remaina
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remains but to flate the perfonal motives in which

they originated. Thirteen years have now elapfed,

fince I became a ftudent of the Inner Temple,

during which time, it is well known, that my life

has been chequered by ftrange viciffitiides of for-

tune. My education, courfe of reading, and

habits of refledlion were, during the greater part

of this long period, dire6led to the attainment of

fuch qualifications as might be auxiliary, or im-

mediately neceffary to the favorite profeflion I

had chofen. It never appeared to mc, that the

learningof an advocate, fhould be confined within

the narrowed routine of practice; but that an

enlightened conception of the fources and pro-

grefs of the jurifprudencc of his own, compared

•with that of other countries, was an attribute of

his character, without which, he might be a gain-

ful retailer of precedents, but could have no pre-

tenfions to the name of a liberal pra6litioner.*

Satisfied with the juftice of this propofition, I en-

deavoured by foreign travel to facilitate my inqui-

• That this is the only rational mode of ftudying the principles of

Law and Government has been fully demonllnted by the bell mat-

ters of Jurifprudence. Vid. Blackftone's Introd. to the Study of

the Lsw. Sir W, Jones's Law of Bailments, p. 113. Mr. Har-

grave's Pref. to the 13th edit, of Coke upon Littleton, Domat

Traite des Lois, fo 19. Gravina orig. Jur. Civr. ad Cupid, Lcf•

Juvent. ajid Gianoni Iltoria di Napoli.
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- ries, and to procure fuch lights as might one day

or other prove advantageous to me in my forenfic

purfuits. Having alfo been placed in fituations

abroad, where I could obtain without much diffi-

culty, fome infight into the machinery ofgovern-

ment, I was enabled to acquire an experience,

which I apprehend is not eafily gained from the

perufal of books. That thefe advantages about

feven years ago took a wrong dire6lion I am wil-

ling to admit ; they however induced more exten-

ilve refearches, than I might othcrwife have pre .

fcribed for myfelf in the line of my profellion.

Since which, feveral years of abfolute fcclufion

from the world have gone by, in which thefe

fubjedls were examined with more temper and

fobriety, and a recent opportunity of rcvifiting

the Continent, afforded frcfli materials for reflec-

tion. Thefe circumftances, fuperadded to the

confiderations which have been allcdged above,

will fufficiently explain the causes of my having

paid fo much attention to the fubjedt.

On the return of public tranquillity, when the

fpeculative opinions of individuals no longer me-

naced the (late with civil convulfions, I did hope,

and I had a right to hope, that the old good na-

ture of the country (to ufe a beautiful cxprefTion

of
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pf Lord Clarendon) would have returned with

it ; that inttcad of mutual irritation, all orders

of men would have feen the folly of keeping alive

the embers of pafl; diflentions, and have con-

Ipired together to promote the common welfare

of our country. I cOjajiot bring myfelf to be-

lieve it pofTible for any well-wifher of his country

to think, differently from me on this point. There

are thofe, however, who entertain an oppofite

judgment from mine refpefling the nieajis, by

which fuch ends are to be accomplifhed. It is

neceflary I Ihould ftate, as a leading motive for

the delivery of thefe Lcdlures, that it has been

thought proper, by thofe who are entrufted with

the powei-, to deny me for the prefent and for an

indefinite period, the privilege of exerciling that

profeffion to which I thinic, I have fome jufl:

claims. During the fufpenfe, therefore, which

may follow that determination ; or before I ulti-

mately embark in another branch of the profefTion

to which, in the event of a pofitive rcjedion, I

muft be compelled to refort for the fupport of my
family; and in order that expenfive years of pre-

paration may not be altogether thrown away, I

have been incited and encouraged by thofe whofe

rank and characlcr would give a fanelion to any

undertaking, to make public the fruits of thofe

labours.
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labours, in which I engag'ed under cxpe(!ltations

that may never be realized.

In any fituation of life, thefc fiudies will al-

ways prove delightful to me, but if they be not

accompanied with fomc pra6lical advantages, they

can only be regarded as a very refined fpccies of

mental luxury ; a luxury, in which, at my time

of life, a thoufand powerful coiifiderations, for-

bid me any longer to indulge.—^Thofe who may

attend thefe ledlufcs, will be capable of efti-

mating, from their principles and tendency, on

what grounds I felt myfclf warranted to offer as

a candidate for the mod honourable, liberal, and

exalted profeffion in the world. And if they ap-

preciate, as I do, the genius and pracflical in-

fluence of our excellent law, as delivered by one

of the ableft of our crown lawyers, they cannot

wonder at my predilection for the ftudy, and my
ambition to become a member of it. " It is,'*

fays he,* " so agreeable to reasoji, that even

those who suffer by it, cannot charge it with in-

justice; so adapted to the common good, as to

suffer no folly to go unpunished, tuhich that re-

quires to be restrained; and yet so tender of the

injlrmities of human nature, as never to refuse
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an indulgence, where the safety of the public

will bear it ; it gives the Prince no power, but of

doing good, and restrains the people from no

liberty, hut of doing evil."—^With the moll cor-

dial aflent to the truth of this comprehcnfive and

juft eulogy on our law, I conclude my obferva-

tions.
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