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PREFATORY NOTE.

THE following outline of Argument was drawn

lip before the introdu£lioH of the Billnow in Parlia'

ment, for preventing the Adminijiration of unlawful

Oaths. The introduBion of that Bill, while it

has withdrawn the motive for enlarging the out-

line by any difcurfive or declamatory matter, has fur-

niflied at the fame time areafonfor prefenting it in

this its fummary form ; as being the fuffrage of at

leafl one independent individual, on the abfolute ne-

cejjity of the meafiire propofedfor the approbation of

the Legiflature

.
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A SHORT ARGUMENT

ON

THE ADMINISTRATION OF OATHS,

&c. &c. &c.

THE Defign of the following argument

is to defend thefe two propofitions :

Firji. That the administration of oaths

is an eflential, unaUenable preroga-

tive of the sovereignty, and

Secondly. That the usurpation of that pre-

rogative demands the molt rigor-

ous interposition of the legis-

lature.

It lliould feem, at the firfl ftatement of

thefe propofitions, (whether we confider the

principles upon which they reft, or the fa6ls

to which they refer,) that they could require

B no
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no aid of argument or illuftration to augment

their evidence ; but yet that evidence does

not only appear to have efcaped the obferva-

tion of the pubhc at large, but alfo to have

hitherto eluded even the vigilance of the Lc-

giflature.

To fupport the former of thefe propo-

fitions, it is neceffary to iTiew ;

I. What is the nature of an oath.

II. In what the adminijlration of an oath conjijis.

III. What is the nature oifovereig7tty.

To fupport the latter proportion, we muft

Ihew

:

I. That the prerogative has been ufurped.

II. That the mterfojition of the legijlature is

therefore necejfary.

III. That fuch interpofition muft be accom-

panied with rigour.

I. Of the NATURE of AN OATH.

. An Oath is to be confidered, both in

refpe6t of its inward ejfence, and of its out-

ward operation.
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An oath, in refpe£t of its ejfence, is " the

calhng upon God to witnefs (that is to fay,

to take notice of) what we fay ; and invoking

HIS vengea-nce, or renouncing his favour^ if

what we fay be falfe, or what we promife be

not perjonned."'^

Hence it is evident, that an oath, in re-

fpe6l of its operation, is " the Jlrongefi bond

under which the moral agency of man can be

heldr

And it is only with the defign of producing

\ki\i, firong obligation, that oaths are ufed.

The compulfive power of an oath on the

mind of the individual who has taken it,

flows from the terror of the judgment in-

voked in cafe of non-obfervance : and it is

reforted to as a power furpafling the ftrongeft

force of human obligation.

This nature and operation of an oath, has

been known in all times to the pra6lice of

mankind ; though the terrors, which form its

fan6lion, have been more or lefs diftin6l, ac-

cording to the ftate of moral and religious

knowledge,

* Paley.

JB 2 Its
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Its force is well-obfer\^ed, by a very antient

writer, to confill in this, viz. the fear of pn-

nifmnentfrom God, and of infamy from men ;

though with this material difference, that the

breach of it may be concealed from men, but

cannotfr07)1 God.*

Its pra6lical obligation on the mind confifls

in this, viz. a perJuaJio?i that its breach muft

be attended with xht greaie/l of poffible cala-

mities ; while the evils that may accompany

its obfervance are inferior, and comparatively

[mail: everlafting mifery conftituting the

former ; but nothing worfe than death, (the

pain producing which is momentary, and

may be followed by everlafting happinefs)

conftituting die latter.

Now he, who deliberately takes an oath,

putshimfelf under^iif// j5fr///^0/7 of the necef-

fity of fulfilling an engagement ; and of

exerting the powers, and purfuing the con-

duct, necefTary for accomplilliing that end.

This engagement is determined by the rule

of the oath.

The engagement of an oath is a compa6l

between two parties, viz. he who takes the

* ArilTotlc.

oath,
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oath, and he who admlnijlers it, Vvliich

brings us to.

II. The ADMINISTRATION oj C.H CATiJ.

As an oath, in general, is tYiCjirongeJi ohli-

gaUvn that can be laid upon the agency oJ

man : and as every particular oath directs that

agency to a particular end; fo the end, to

which that agency is in each particular in-

(lance direclcd, is prcfcribed by hira who ad-

ministers the oath.

Whence it is an univerfal principle, that

all oaths are fworn, in animum imponentis ; or

according to the mind of the perfons admi-

niilering them.

Ke, therefore, who adminifters an oath,

lays upon another the ftronged obligation by

w hich man, as an agent, can be bound : and

as he prefcribes the rule by which that agency

ihall aft, (
" the animus imponentis being the

the rule of the juror's duty,") it follows, iiiat

the adminiilrator of an oath binds, in the

ftridleft tie, ligamen, or allegiance, the perfon

who takes the oath ; and becomes the fupreme

difpofer of the conducl and actions cf that

E 3 perfon
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perfon, in the refpeft in which he is fo bound

:

that is to fay, that he acquires and exerciies,

in that particular^ a perfect, proper, and eflen-

tial power of fovereignty.

This will appear with evidence incontro-

vertible, if we examine

III. JVhat is the nature of sovereignty'.

Civil Society confiflis in an aflemblage of

individual beings, MTought into a corporate

mafs by the operation of government.

The natural powers of the individuals fo

united, generate a compound power under

the iole direction of government, and to be

exerted againft every caufe injurious to the

union, whciher it be external or internal.

Government, in its genuine and moft com-

prehcnfive fenfe, fignifies, the outward exer-

cife or practical dilplay oifovereignty.

" Sovereignty and Legislature are

convertible terms,"* and denote " that fu-

preme, irrefiftible, abfolute, uncontrolled au-

thority, in which the jura fumrni imperii, or

the rights of fovereignty, refide.]:, and which

muft exifl in every ftate.

» Blackftone, Vol.1, p. 46. 8vo. % lb. p. 49.

Hence
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Hence, all found opinions of government

have maintained, that the natural powers

brought by men into fociety, are there (as it

were) depofited in a common treafury, and that

they thence refume from the public (lock,

fuch, or fuch portions of them, as the com-

mon intereft can difpenfe with. All the re-

fidue are there referved as the unalienable pro-

perty of the corporate body, and to the fole

exercife of the ibvereignty in furtherance of

the general welfare.

The fovereign v/ill, or the will of thelegif-

lature, can alone determine on the powers

which it may be fafe to grant, or falutary to

withhold. And every power privately pofTelfed,

is to hi confidered as an exprefs or implied

conccffion of the public power in favour of

the individual.

But of the primary powers contributed, or

of the fecondary powers refulting from thef:.*,

thare are Ibme fo important and eiTential to

the conjlitiiting principle of civil fociety, that is,

the very exijietice of government, that it is im-

polTible for the fovercignty to furrender or

alienate them without corrupting its nature,

and either producing its immediate, or pre-

paring its remote, dilTolution.

B X And



[ 8 ]
.

And thefe are, the powers andprerogatives of

fovereigfity, the jura fummi imperii, of %\hich

we have already {poken.

If^hat they are, is to be collected from the

reafon of Ibvereignty, and not from a rule fo

imperfect and defeclive as the flu6luating

pra6lice of any particular government.

We may comprife them under the heads of

powers, eflential to the eftablifliment of go-

vernment, or capable by abufe of working its

dellruclion.

All powers, therefore, capable of produc-

ing a complete a6l of fovereignty ; and, afor-

tiori, all po\\ ers fufficiently flrong to refift a

legitimate a6l of fovereignty, are necefTarily

comprehended in xht jura fimimi imperii.

Upon this principle it is, that the fovereign,

or legiflative, authority of all (fates is ex-

tremely jealous of the powers it grants,

not only to the members of the Ibciety

individually, but even to the Executive Office,

conftituted fortheelpecial purpofe of watching

over the public peace, and of giving elFedl to

the laws enacted.

In this our own country in particular, we

cannot fail to obllrve upon the flighteil in-

fpection of the government, that the conliitu-

tion
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tion refts upon the above prmciplc, viz. that

all powers emanate from the fovereignty of

the legiflature, which is extremely icrupulous

to determine with precifion, the quality and

degree of the powers with which it invefts its

executive magiftracy.

If we take for an example tliut which re-

fpects the greateil mechanical force podefled

by the State, which is called the iiiilitaryforce,

andconfilVs in the aggregate ftrength produced

by the union of the natural powers of indivi-

duals, VvX Ihall difcover this principle to be

rigoroufly obferved.

The portion of this ftrength brought into

action at any given time, conflitutes the mili-

tary eftablifhment. This can only be pro-

duced by an act of the fovereignt)', and when

produced, can only be employed by the exe-

cuti^'e authority in the proportions and to tiie

extent determined and preicribed by the ie-

giflative provifion-

Accordingly, for any perfon or perfons to

attempt to produce fucli a force vvithout the

authority of the fovereignty, is confidcred as

an act of hoftility and rebellion againft it, and

is declared by the law to be hip-h trealbn.

And, in perfe6t confiilencc v/ith the principle

on
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on which that law was eftablilhed, the recent

events of our experience have rendered it moft

expedient to extend it to all a6ls tending to

feduce the individuals compofing the aggre-

gate military force, from their duty and alle-

giance to their legitimate commander.

But we muft fuppofc the Conflitution to be

founded on the weakeft of materials, or ra-

ther to be ere6led on no foundation at all, if,

with all its jealoufy to preferve every other

power of government, it can be difpofed to

forego, or abandon at large, a power para-

mount to all the reft, and \\ hich by a fhort

and eafy operation may annihilate them all.

Now, the whole ftrength of the mihtary

force depends ultimately upon the fidelity and

obedience of the individuals compofmg it;

that is to fay, that it depends upon their ufing

fidelity and obedience to their commander,

as the rule of their conduct. For fmce, not-

withftandinsr the mechanifm of militarv dif-

cipline, the fuccefs of its a6lion mull finally

depend upon the compliance of the indivi-

duals with the public rule prelcribed ; if an

adverfe rule could be fubltitutcd, polTefllng a

more impreffive force upon the minds of thofe

individuals, the military ftrength of the go-

. vernment
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vcrnmcnt would become thereby paralyzed,

or extinguiflied. And in that event, itAvould

be ridiculous to fay, that the military power is

the ftrength of the fovereignty, when the

means of maintainins; the command over it

is taken away ; or that it is its exclufive pre-

rogative, when the fuperior prerogative that

gives it a6tion, is either formally alienated, or

afferted with fo little vigour as to amount in

pra£tice to an alienation.

It is manifeft therefore, that if the conftitu-

tion confiders the exercife of the mihtary

power to be the proper and unalienable pre-

rogative of the fovereignty, it mull, afortiori^

confider as fuch alfo, the power of impofmg

upon the minds of its fubje6ts the fuperior

obligation of an oath.

But it is moreover an exprefs principle of

EngliiTi law, and confonant with every prin-

ciple of found reafon, " that there is an im-

plied, original, and virtual allegiance, owing

from every fubje6l to his fovereign, antece-

dently to any exprefs promile ; although the

fubje6l never fwore any faith or allegiance in

form." Hence it follows, that every power

capable of eftablilliing a fupreme control

over the fubjecl, exhibits an eflential charac-

ter
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ter, and mufi; conPatute an integral part of,

the fovereignty ; fmce it would be a grofs

and rifible ablui-dity, to fay that the fove-

reignty is the iupreme authority over the llib-

je6t, and yet concede at large, to the commu-
nity of fabjefts, an authority (till fuperior:

which would, nevcrthelefs, be the cafe, if

thole, who did noi dare (from the feverity of

the punifhment) to begin rebellion by c/fzitn-

ing an::s, were to take advantage of the rc-

miiTnefsof tiic lav/ in another refpeci:, and, by

iubftituting the rule of a private oath to the

rule of public duty among the foldiery, be-

come eventually poiTeiTors of their firength.

For v.^e are not to confidcr here the morGl

quality or illegality of an oath taicen againfl:

duty, but the mechanical operation and certain

ejj'cEi of an oath, ivhen taken, upon the rtwids

of men ; and which we are to eftimate as

an ultimate mechanical power, determining

the agency of man.

Eut that tlic Conftitution, as far as the

Legiflaturc has hitherto declared its princi-

ples, really confiders the' fovereignty as poffef-

fmg the exclufive power of adminiflcring

oaths, is evident from this, that, whenever

it is found necclTary for the public fervice

that
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that oaths ihould be admlnilicred, it does not

order the magiftra-e to adminiiler them, but

it empowe7's—/. e. it invefts particular perfonSy

for /pacific purpofes, and in a limited dej^ree,

with the power' of impoflng i'uch oaths ; not

thinking it lafe to truft fo ferious a power even

to the regular executive authority, except

under very particular and explicit reftrittions.

And, in truth, what Ihould we not fay, were

we to fee fuch a power affumed by the Crown

as we have lately feen exercifed by the fub-

je6t ?—and yet the Conftitution confides to

the Crown many of the chief powers of

government. In refpe6l of the executive au-

thority, nothing can indeed be more jealous,

than the condudt of the Legiflature on the

fubjecl «f oaths : whereas the dangerous and

mofl fblemn employment of oaths, or tcyls

having the quality of Oij/Z/i-, is left com.para-

tively free, or without any adequate con-

ftraint, to the ufc of the multitude ; although

we have feen, by fo many examples, how
feeble the mofl: mighty crown is in the face

of a multitude.

If the convtitution, therefore, is not ^a

tiiTue of inconfillencies, it mufc maintain the

fame principle in refpect of every component

por-
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portion of the community : and if we have

not hitherto found it fo expreffed, we are to

afcribc this filence to the current of events by

which alone legiflatures are induced to ena6l

fpeciiic laws ; and which, until now, have

only required of the Britifh Legiflature to

dire£t its main attention and care to the

powers poflefled or exercifed by tlie executive

authorits'.

But, the Rrange and unexampled asra in

which we live, and in which (as the fun,

after coming to his folftitial point, turns and

follows a quite oppofite dire6tion, fo) fociety

has turned into a quite different courfe from

that by which our anceftors were imiformly

guided : this asra, Ihews us the necefhty

that exifts for the fovereignty to dire6l its

vigilance, and to exercife its control, no lefs

over the many, than it has hitherto done over

thefew.

The power of adminiftering oaths, there-

fore, (that is to fay, the power of laying upon

die minds of the human agents compofing

fociety, the fupremc compulfive force of an

oath, and of adminiftering the rule by which

that force iliall determine their conduct,)

conftitutes, by every principle of analogy,

con-
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confiftency, and evident reafon, an inherent

prerogative^ unalienable from sovereignty.

In fupport of the fecond propofition, wc

are to lliew,

I. That the prerogative of administering

OATHS has been usurped.

In proof of which fade, I lliall content

myfelf with referring the reader to his own
recent and moft calamitous experience, when

the navy of Great Britain, and the eftabhfhed

government of Ireland, were convulfed to

their foundations by no other agency m chief

than that of oaths adminiftered to individuals,

binding them to a6ls of rebellion ; and which

oaths, when taken, (offering to their imagina-

tions only the choice between a poflibility of

death and a certainty of damnation) held

them bound, by the ftrongeft mechanical tie

pofiible, to the rule of rebellion to which they

had fworn : the whole of which the reader

may revive in his recolle6lion, by perufing the

report from the Committee of Secrecy of tlie

Irilh Houfe of Commons, reported May i o ;

and
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and from the trials of the fcreral mutineers in

the fleet.

Such an a6t we have fliewn to be the

ufurpation of a prerogative of sovereignty
;

11. That the i>7terposition of the legisla-

ture is therefore necessary.

Depends on this

:

That the Executive Authority is not, at

prefent, invefted with any vindicatory

POWERS adequale to the offence.

So that the latitude of the law, on this head,

enables individuals to fubvert the whole fabric

of government ; and, although they are de-

terred from an open a6l of aflault againft the

fuperftru6lure, they are encouraged fecredy

and deliberately to fap the foundation.

In the prefent view of the queftion, wc
ha\'e nothing to do with the moral quality of

oaths. It is little to the prel'ent purpofe, that

an oath can really create no new moral obliga-

tion : that an oath, taken to do an evil a6tion,

is not binding, &V. The prefent argument

only concerns the mechmiical effe£l of an oath

taken, upon the mind of the perfon who

takes it ; in which we are to eftimate its force

as



[ ^7 ]

as a principle of action ; and, in this point

of view, it is the fame, whether it be legal or

illegal : it is lufficient that the individual be

under the actual perfuajion, which is the practi-

cal and efficient caul'e of the obligation.

And as the force of an oath^ examined by

this rule, is fo great as to break afunder the

only tie by which the fubjedl is bound to the

rule prefcribed by the fovereignty, /. e. the

only bond by which civil fociety is held toge-

ther; it follows.

III. That the interpofition of the Legijlatiire mujl he

accompanied with rigour, and with all

the weight of its exalted authority.

It is neceflary that the Legiflature Ihould

pointedly and explicitly afTert its right, and

declare the adminiftration of all oaths to be an

inherent, unalienable prerogative of the fove-

reignty ; and that none may be adminiftered,

but by a power emanating from, and dele-

gated by, the fovereign power of the ftatc.

And it is neceffary that it fhould annex pu-

nifhment to every exercife of this folemn and

dangerous power, other than by perfons duly

c autho-
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authorifed ; rendering the fmallefl ufurpation

cf it a mifdemeanor ; and all fuch, as have

for their objc6l to direct the fubjedl in the

great line of his civil condu6t, or to influence

his relations vvith the fovereignt}% a felony ;

both in the perlbn adminillering the oath,

(that is, ulurping, in that inftance, the fove-

reign power,) and in the perfon taking it,

(tliat is, renouncing, ia the fame inftance,

his lawful allegiance.)

It is perfeftly unavaihng to the good of in-

dividuals, to confide to the fubje6l the power

of adminiftering any oath whatever ; and, to

conni\'e at the exercife of fuch a power, after

our dearly-bought experience, would be

the height of imbecillity. Bonds, con-

trails, &c. are all that private perfons can

require, in their individual capacities or rela-

tions. If the facred oblisration of an oath
-O

ftiould be found ncceifary in any particular

cafe between private parties, magiftrates

might be empowered by law to admin ifter

them ; if it be demanded for any purpofes

entirely unconnected with political aff^airs,

an exprefs provifion might be made. But it

is manifell, that the fyftem of adminiftering

oaths ought, at the prefent alarming moment,

to
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to be in ioto claimed, called in, and rc-mo-

delled, by the Legiflature ; that every power

of adminiftering them Ihould be ifTued d<f

novo ; and that every exercife of that power,

(otherwife than by the authorities created, or

v/ithin the reflriclions limited) iTiould be

rendered punilliable, in different degrees, by

an EXPRESS Act of Parliament.

And the A61 itfelf, fo palTed, with a pre-

amble (adapted to the intelligence of the moft

illiterate clafs of the communit}', and fetting

forth the occafion and defign of the ftatute)

ihould be read, on fucceflive ftated days, in

all pariili churches and chapels, in market

places, in courts of aflize, tic. and every

other method of giving notoriety ufed ; in

order to imprefs generally and forcibly, on

the minds of the multitude, the danger and

criminality of being concerned in any man-

ner, in private oaths, or in any oath what-

ever, adminiftered otherwife than by the

authorities conftituted by law.

THE END.
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