
Department of Commerce
BUREAU OF FOREIGN AND DOMESTIC COMMERCE

INDUSTRIAL PROPERTY PROTECTION

IN

CANADA

BY

JAMES L BROWN

CHIEF, INDUSTRIAL PROPERTY SECTION

DIVISION OF COMMERCIAL LAWS

WASHINGTON

January 1936



The EDITH and LORNE PIERCE
COLLECTION 0/CANADIANA

Queens University at Kingston



DEPARTMENT OF COMMERCE
DANIEL C. ROPER, SECRETARY

BUREAU OF FOREIGN AND DOMESTIC COMMERCE
N. H. ENGLE, ACTING DIRECTOR

INDUSTRIAL PROPERTY BULLETIN
(PATENTS, TRADE MARKS, COPYRIGHTS AND UNFAIR COMPETITION UNDER FOREIGN LAWS)

A PUBLICATION OF THE DIVISION OF COMMERCIAL LAWS

GUERRA EVERETT. CHIEF.

C. L. No. 569 Washington, D. C. December 23, 1935 P. T. M. 80

Subscription: $1.00 yearly (Foreign $2.00) in advance. 100 per copy. Remittance for sub-

scriptions should be made payable to the Bureau of Foreign and Domestic Commerce.

INDUSTRIAL PROPERTY PROTECTION

IN

CANADA

BY

JAMES L. BROWN

CHIEF, INDUSTRIAL PROPERTY SECTION

DIVISION OF COMMERCIAL LAWS

***********jProperty of

RAFF' Wr"
Mill k *iiui

SHr, 1EENVILL/

ANDGVRR MASSACHlMfflL



Digitized by the Internet Archive

in 2012 with funding from

Queen's University - University of Toronto Libraries

http://archive.org/details/industrialproperOObrow



CONTENTS

PaRe

Introduction 1

Unfair Trade Practices 1

Laws Constantly Changing 2

Industrial Property a Comprehensive Subject 2

Foreign Jurisprudence 3

International Regime 3

Canada has Extensive Legislation 4

Trade-Mark Protection 5

Registrable Trade-Marks 8

Inhibitions in the Law 9

Trade Names 10

Application for Registration 10

Term of Registration 11

Assignment and Good-Will 11

Use of Trade-Mark 11

Trade-Marks on Precious Metals 12

Patent Protection 13

Invention must be Novel 15

Application for Patent 16

Disclaimers 17

Caveats 18

Improvement Patents 18

Reissue of Patents 18

Examination 19

Working or Manufacturing Requirements 19

Compulsory License 20

Assignment 21

Marking 21

Patent Fees 22

Design Protection 25

Duration of Registration and Renewal.., 28

Assignment and Licenses 28

Marking 28

Application for Registration 29.

Right of Action 30

Fees 31

1916



Ease

Unfair Competition 33

Canadian Law 35

Unfair Competition and Trade-Marks 35

Exclusive Dealing 37

Indication of Origin... 38

Nationality of Goods 38

International Viewpoint 38

Regulation in Canada 39

Criminal Code 44

Forgery of Trade-Marks and

Fraudulent Marking of Merchandise 44

Secret Commissions 48

Trading Stamps 49

Taxation of Royalties 50

Cooperation in Industry 53

Dominion and Industry Commission 55

Price and Production Agreements 55

Unfair Trade Practices 56

Fair Trade Conferences 58

"Canada Standard" 58

Co-operation with Boards of Trade 60

Economic Investigation 60

Combines in Restraint of Trade 61

Act Not Applicable to Labor 63

Filing Complaint Against Combine 63

Investigations by Commission 63

Penalties 64

Remedies 64

-ii-

1916



INTRODUCTION

It is difficult to magine what persons, who are in any way connected with

the manufacture and sale of goods, would not be more or less interested in

industrial property and the laws relating to it.

The inventor is interested, as well as the designer of artistic models

and creations. Manufacturers and merchants are interested, because to them

it represents an important item of good-will in their assets. The banker also

may be interested, for the reason that in his relationship to the manufacturer

and merchant the good-will of the business is often a decidedly important item.

The acceleration of trade, owing to higher standards of living in all

save the most primitive countries, has been made possible by the modern methods

of production and distribution. New forms, as well as improvement on old

•forms, of communication and transportaticn have facilitated commerce and have

taken an important position in the progress of trade and industry.

... Industrial property in some form has been known to man from ancient times.

Trade marks or their equivalent have been in use for centuries. Laws designed

to encourage and promote inventive and intellectual genius were enacted in

some countries more than a century ago. With the birth of th? modern republic

in the latter part of the 18th century, provisions were made in constitutions

for the grant of patent and copyright to the inventor and author. The march

of time has seen desirable improvement in the law of industrial property,

until now there has grown up an amazing amount of jurisprudence designed to

further the interests of the inventor, manufacturer, and trader. The develop-

ment of this jurisprudence has kept pace with industry and commerce. It was

not until the latter part of the 19th century, however, that we notice a

broadening of the line in this phase of law. Since that time the legislature

has more clearly established the rights of the owner of patents, trade marks,

and designs; and provided additional safeguards to industy from acts contrary

to fair trade practice.

Unfair Trade Piactices

The increase in competition has not been wholly without unfair trade

acts of competitors toward each other in order to further their own inter-

ests. Unfair trade practices, or as the courts so often refer to them "acts

contra bonos mores", whether they are the acts of individual manufacturers

or traders, bent upon obtaining the business which, were it not for those acts,

would go to another, or of combines in restraint of trade, have always been

condemned. Any action of the courts designed to grant a remedy for such

practices was, of course, predicted upon the existing jurisprudence on the

subject. These remedies were often found to be inaoequate to cope with the

changing conditions in trade. Accordingly, the courts were left to try to

apply old sanctions to new forms of abuses and in doing so were greatly handi-

capped, if not entirely prevented, from granting appropriate redress.
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Modern jurisprudence is designed not only to establish and protect cer-

tain property and rights peculiar to industry but to impose corresponding

duties upon those engaged in it. This jurisprudence is accomplishing much

toward the best interests not only of manufacturers and tradersbut the general

public as wel]

.

Laws Constantly Changing

Like most jurisprudence, the laws affecting industrial property are con-

stantly undergoing change. That "the free flow of trade must not be unham-

pered" is the view that the legislators and the courts have taken when enact-

ing and interpreting such laws. However, it has been seen recently that un-

bridled competition may be conducive of results that are far more injurious

to society than the commission of those acts forbidden as contrary to the ten-

ets of the law respecting fair trade practices. Accordingly, the cut-throat

competition which can be carried on through low wages and long hours by an

unorganized industry may have been the outgrowth of the injudiciously strict

enforcement of laws against monopolies and unfair competition.

The pendulum swings to the other extreme and we find in some countries a

disposition to set aside the rigor of such laws to permit industry to do those

things previously frowned upon in order to promote the general welfare. A

paradox indeed. And so the law of industrial property, which includes the law

of unfair competition, adopts a new child in the form of new laws which are

designed to promote, under certain circumstances, concerted action by organ-

ized industry, other laws of industrial property to the contrary notwithstand-

ing. Some of those countries which have been strong exponents of industrial

property rights whether these have been protected under the common law or by

statutory provisions, have deemed it advisable to enact legislation, regulating

industry (or rather permit industry to regulate itself), which would promote

trade to the benefit of all by preventing the destructive competitive acts

referred to above.

Industrial Property a Comprehensive Subject

Those interested in industrial property cannot content themselves with a

cursory knowledge of recent enactments on the subject. The good in old laws

is usually retained in later statutes. Many laws on the subject of industrial

property remain intact, though subsequent legislation is passed to enhance the

rights and impose additional duties contained in earlier statutes. A new law

regulating trade and industry may contain provisions relative to unfair com-

petition, combines, etc. A law relative to trade marks may also contain mat-

ters which pertain to unfair competition. The criminal or civil code may con-

tain remedies for fraudulent use of trade marks. A tariff act or customs regu-

lation may contain pravisions relative to the prohibition of entry of goods

which infringe patents, trade marks or may result in unfair competition or

restraint of trade. A knowledge of all the laws relating to the subject is

accordingly deemed to be very desirable.

1916



-3-.

Foreign Jurisprudence

The jurisprudence on the subject of industrial property in some foreign

countries is far less comprehensive than it is in others. In practically

all countries there is legislation on the subject of patents and of trade

marks, though there is no patent law in China or Siam. There is no specific

statute on the subject of designs in Rumania. The protection afforded in

Rumania can only be obtained through the provisions of the law relative to

patents.

Some countries have no specific statutes relative to unfair competion,

or monopolies in restraint of trade though they may have other laws designed

to promote industry. Others make certain provisions relative to it in general

laws, civil codes, criminal codes, etc.

International Regime

International conventions have been instrumental in effecting domestic

legislation in some countries. These conventions usually stipulate that their

provisions shall have force of law in contracting states or provide that ap-

propriate legislation will be enacted.

Thus the "Inter-American Convention for trade Mark and Commercial Pro-

tection", which was signed at Washington on February 20, 1929, by 19 American

Republics contains in Sections 33 and 35 the following:

"Art. 33. Each of the Contracting States, in which it does not yet ex-

ist, hereby agrees to establish a protective service, for the suppression of

unfair competition and false indication of geographic origin or source, and

to publish for opposition in the official publication of the government, or

in some other periodical, the trade marks solicited and granted as well as the

administrative decisions made in the matter.

"Art. 35. The provisions of this Convention shall have the force of

law in those States in which international treaties possess that character as'

soon as they are ratified by their constitutional organs.

"The Contracting States in which the fulfillment of international agree-

ments is dependent upon the enactment of appropriate laws, on accepting in

principle this Convention, agree to request of their legislative bodies the

enactment of the necessary legislation in the shortest possible period of time

and in accordance with their constitutional provisions.

"The International Union Convention for the Protection of Industrial

Property of which most of the industrially important countries are members,

contains a number of provisions on this subject. Among these provisions is the

following Article 10 bis included in the convention signed at London June 2,

1934, which revised the Convention signed at The Hague November 6, 1935:
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"Article 10 bis. The contracting countries are bound to assure to na-

tionals of the Union effective protection against unfair competition.

"Every act of competition contrary to honest practice in industrial or

commercial matters constitutes an act of unfair competition.

"The following particularly are to be forbidden:

1. All acts whatsoever of a nature to creat confusion by no matter what

means with the goods of a competitor.

2. False allegations, in the course of trade, of a nature to discredit

gocds of a competitor."

Many countries have enacted new statutes or revised old laws to bring

them into harmony with the conventions. It may therefore be seen that the

international law on the subject has been the forerunner or acted as a stimulus

in providing or extending legal protection to that broad class of property and

rights which is included in the law of Industrial Property.

Canada Has Extensive Legislation

Canada ranks among the foremost nations of the world in the matter of

laws for the protection of industrial property. As in our own country, rights

in this class of property are acquired under the common law unless otherwise

provided for by statute.

In the following pages consideration is given to the provisions of those

statutes and pertinent regulations which govern the subject matter of indus-

trial property in that country.
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TRADE-MARK PROTECTION
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TRADE-MARK PROTECTION

Trade marks are registered and protected in Canada in accordance with the

provisions of the "Act respecting Unfair Compstition in Trade and Commerce"

which was assented to on May 13, 1932, and came into force on the first day

of September 1932. This Act supersedes the "Act respecting Trade Marks and

Industrial Designs" in so far as the latter refers to trade marks except the

Sections 22, 24, 25 referring to union labels.

Under the present low a trade mark or distinguishing guise capable of con-

stituting a trade mark is defined:

""Trade mark" means a symbol which has become adapted to distinguish

particular wares falling within a general category from other wares falling

within the same category, and is used by any parscn in association with wares

entering into trade or commerce for the purpose of indicating to dealers in,

and/or users of such ware.s that they have been manufactured, sold, leased or

hired by him, or that they are of a defined standard or have been produced

under defined working conditions, by a defined class of parsons, or in a de-

fined territorial area, and includes any distinguishing guise capable of con-

stituting a trade mark;

"Word mark" means a trade mark consisting only of a series of letters

and/or numerals and depending for its distinctiveness upon the idea or sound

suggested by the sequence of the letters and/or numerals and their separation

into groups, independently of the form of the letters or numerals severally

or as a series.

"Design mark" means a trade mark consisting of an arbitrary and in itself

meaningless mark or design, or of a representation of some object or objects,

o r of letters or numerals in series or otherwise, or of a combination of two

or more of the foregoing elements, and depending for its distinctiveness upon

its form and color, or upon the form, arrangement or color of its several

parts, independently of any idea or sound capable of being suggested by the

particular sequence of the letters and/or numerals, if any, forming part,

thereof, or by their separation into groups, and includes any distinguishing

guise capable of constituting a trade mark;

"Distinguishing guise" means a mode of shaping, moulding, wrapping or

packing wares entering into trade or commerce which, by reason only of the

sensory impression thereby given and independently of any element of utili-

ty or convenience it may have, is adapted to distinguish the wares so treated

from other similar wares and is used by some person in association with his

wares in such a way as to indicate to dealers in and/or users of similar wares

that the wares so treated have been manufectured or sold by him,
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The common law concept of the right of prior user is recognized under the

Act but in order to obtain exclusive right to the use of a trade mark, and in

consequence thereof to institute legal proceedings for infringement, it is

necessary that it be recorded in the register provided therefor.

Registrable Trade Marks

The law specifically provides in Section 26 what word marks are regis-

trable as follows:

"Section 26. (1) Subject as otherwise provided in this Act, a word mark

shall be registrable if it

(a) does not contain more than 30 letters and/or numerals divided

into not more than 4 groups;

(b) is not the name of a person, firm or corporation;

(c) is not, to an English or French speaking person, clearly de-

scriptive or raisdescriptive of the character or quality of the

wares in connection with which it is proposed to be used, or of

the conditions of, or the persons employed in, their production,

or of th6^r place of origin;

(d) would not if sounded be so descriptive or misdescriptive to an

English or French speaking person;

(e) is not the name in any language of any of the wares in connec-

tion with which it is to be used;

(f) is not similar to, or to a possible translation into English

or French of, some other word mark already registered for use in

connection with similar wares; and

(g) is not such as to suggest the name in French or English of some

feature of a design mark already registered for use in connection

with similar wares which is so characteristic of the design mark

that its name would not be unlikely to be used to define or describe

the wares in connection with which the design mark is used.

(2) An application for the registration of a word mark otherwise regis-

trable shall not be refused on the grcund that the mark consists of or includes

a series of letters cr numerals which also constitute or form part of the name

of the firm or corporation by which the application for registration is made."

It also provides (Section 27) tfhat design marks are registrable as fol-

lows:
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"Section 27. Subject as hereinafter provided, any design mark may be

registered _f it

(a) is not identical with or similar to any design mark already re-

gistered for use in connection with similar wares;

(b) is not such as to be likely to mislead dealers in and/ or users

of the wares in connection with which it is proposed to be used as

to the character or quality of such wares or as to the conditions of

or the persons employed in their production or as to their place of

origin*

(c) is not such that, by reason of one of its principal characteris-

tics being a representation of something which obviously suggests a

word mark already registered for use in connection with similar wares,

it is likely that such word mark, or some word resembling the same,

would be used to define or describe the wares in connection with

which the design mark is used.

"Where the owner of similar marks uses them on similar wares, he may

register these as associated marks."

Inhibitions in the Law

There may not be used as trade marks, the national flag, Royal Arms,

Crests or Standards; flags, arms or emblems of foreign states; the Red Cross;

the emblem of a fraternal society, the legal esixtence of which is recognized

under any law in force in Canada; any symbol or mark used by any public author-

ity in Canada without approval for use thereof; the portrait or signature of

any person who is living or has died within 30 years.

Trade Namer

A trade name under which any business is carried on, whether it is the

name of a corporation, a partnership or an individual, is protected without

any formality of registration. However, the protection afforded trade names

shall not affect the right of any individual or group of individuals to adopt

for use and use his or their own personal names or surnames as a trade name

for a business commenced and carried on for his or their own direct benefit

in good faith and without any intention to deceive.

Application for Registration

Americans interested in registering a trade mark or distinguishing guise

in Canada should file an application in duplicate addressed to the Commissioner

of Patents, Ottawa, containing

(1) (a) a statement of the date from which the applicant or named pr&±
decessors in title has or have used the mark for the purposes

defined in the application and of the countries in which the mark

has been principally used since the said date;
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(b) a statement that the applicant considers that, having regard

to the provisions of this Act, he was and is entitle..' to adopt

and use the mark in Canada in connection with the wares de-

scribed; and

(c) the address of the applicant's principal office or place of

business in Canada, if any, and if the applicant has no office

or place of business in Canada, the address of his principal

office or place of business abroad and the name and address

in Canada of some person, firm or corporation to whom any notice

in respect of the registration may be sent, and upon whom ser-

vice of any proceedings in respect of the registration may be

made with the same effect as if they had been served upon the

applicant himself.

(2) If the mark is intended to indicate that the wares in associating

with which it is used have been manufactured, sold, leased or hired by the

owner thereof the application shall so indicate and shall contain

(a) a concise description, expressed in such terms as are ordi-

narily and commercially used by the applicant, of the wares

with which the applicnt is commercially concerned;

(b) a concise description in like terms of the specific wares in

association with which the applicant has used the mark.

(3) If the mark is intended to indicate that the wares in association

with which it is used are of a defined standard, or have been produced under

defined working conditions, by a defined class of persons or in a defined area,

the application shall so indicate and shall contain

(a) a statement that the applicant is not engaged in the manufac-

ture, sale, leasing or hiring of wares similar to any wares in as-

sociation with which the mark is used;

(b) an exact definition of what the use of tha mark in association

with wares is intended to indicate in respect of the standard which

such wares have attained, or of the working conditions under which

or the class of persons by whom they have been produced or of the

area in which they have originated.

In applications for registration of word marks the letters or numerals

must be set out in their proper grouping. In applications for registration

of design marks, the principal features of the design must be concisely de-

scribed. The application must be accompanied by the prescribed fee and a

certified copy of the United States registration.
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Trade marks of a labor union or commercial association may be- registered,

the respective application to be accompanied by evidence that the existence

of^ such union or association is not contrary to the laws of the country in

which its headquarters are situated.

TERM OF REGISTRATION - •
-' - -*.-

Specific trade marks on the register maintained under the Trade Mark and

Design Act referred to above shall remain in force for 25 years from the°date

of the original registration or of the last renewal thereof. General trade

marks or union labels on the said register shall remain in force for 25 years.

Trade marks are registered under the Act of 1932 referred to above for a

period of 15 years from the date of registration or of the last renewal there-

of.

Application for renewal of registration accompanied by the prescribed

fee should be filed before expiration of the previous period of registration.

Assignment and Good Will

If the Registrar is satisfied that the ownership of a registered trade

mark has been assigned or transmitted to another, he must note the change of

ownership in the record of registration.

Trade marks may only be assigned or transferred together with the good

will of the business carred on in Canada in association with the wares for

which such marks have been registered.

Associated marks may only be assigned as a group to one assignee.

Persons who believe that their rights are impaired by reason of the exis-

tence of a registration of a mark on the register, may file a petitition for

its cancellation.

Use of Trade Mark

Registered proprietors of trade marks should exercise due care in re-

taining their rights to such registration. They should see to it that these

rights are not lost for any reason as for instance, abandonment by failure to

use the mark.

Thus Section 6 of the law reads: "For the purposes of this Act a trade

mark shall be deemed to have been or to be used in association with wares if,

by its being marked on the wares themselves or on the packages in which they

are distributed, or by its being in any other manner so associated with the

wares at the time of the transfer of the property therein, or of the possession

thereof, in the ordinary course of trade and commerce, notice of the associ-
ation is then given to the persons to whom the property or possession is trans-

ferred."
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Trade Marks on Precious Metals

The Precious Metals Marking Act of 1928 was amended in 1934 to provide

that any article of gold, silver or platinum or which is gold plated or silver

plated and to which is applied a trade-mark, such trade-mark must be regis-

tered in accordance with the provisions of the Unfair Competition Act of 1932.

1916
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PATENT PROTECTION
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PATENT PROTECTION

The "Act of Respecting Granting of Patents of Invention", passed in the

sixth session of the seventeenth Parliament of Canada, received Royal assent

June 13, 1935.

An invention of any new and useful art, process, machine, manufacture or

composition of matter, or any new and useful improvement in any art, process,

machine, manufacture or composition of matter may be protected by the grant

of letters patent under the provisions of the above law.

Every patent under the Act grants to the patentee and his legal repre-

sentatives, for the term of seventeen years counting from the date of the

patent, the exclusive right and privilege of making, using and vending to

others the invention covered by the patent.

Invention Must be Novel

A patent may not be obtained if the invention has been known or used by

others before the applicant for patent has invented it, if it has been de-

scribed in any patent or in any publication printed inCanada cr in any other

country more than two years before filing application for Canadian patent, if

it has been in public use or en sale in Canada for more than two years prior

to application in Canada, if it has been patented in any other country by the

same applicant.

Under the International Convention for the Protection of Industrial

Property, signed at The Hague on November 6, 1925, to which the United States

and Canada are parties, a period of priority is allowed in which to file ap-

plication for patents in convention. countries.

The Convention provides that an application may be filed in a member

country witin 12 months from the date of the earliest application in other

convention countries. Therefore, an application filed in Canada within 12

months from the date of the earliest application in the United States or in

any other convention country shall have the same force and effect as the same

application would have if it were filed on the date of the first application

for patent in such other country.

Section 26 (3) of the law prohibits the issuance of a patent for an in-

vention which has an illicit object in view, or for any mere scientific prin-

ciple or abstract theorem.

There may not be patented substances prepared or produced by chemical

processes and intended for food or medicine, except when prepared or produced

by methods of process or processes particularly described and claimed or by

their obvious chemical equivalents.
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Appli cation for Patent

Every application for a patent shall contain the name and address cf some

person resident in Canada (if the applicant is not a Canadian resident), who

has been appointed to represent and stand in place and stead of the applicant

for all purposes of the act including the service of any proceedings taken

thereunder.

Failure to complete the application within 12 months after filing shall

be deemed to be ?n abandonment thereof, but may be reinstated upon petition

to the Commissioner of Patents and payment of the prescribed fee therefor,

provided the Commissioner is satisfied that the failure to prosecute the ap-

plication was not reasonably avoidable.

Reinstated applications will not retain their original filing dates. The

application must be accompanied by an affirmation or oath that the applicant

believes that he is the inventor of the invention and that the several alle-

gations in the application are true and correct. An appropriate oath or af-

firmation must be made when application is made by an assignee of the inventor.

The application must contain the title or name of the invention and must be

accompanied by a specification in duplicate cf the invention and an additicnal

or third copy of the claims made therefor.

In the case of a machine, or in any other case in which the invention

admits of illustration by means of drawings, the applicant shall also with

his application, submit drawings in duplicate, showing clearly all parts of

the invention. Each drawing must bear the signature of the inventor, or of

the applicant, or of the attorney of the inventor or applicant, and contain

written references corresponding with the specification. The Commissioner may

require further drawings or dispense with any cf them as he sees fit.

One duplicate of the specification and of the drawings, if there are

drawings, is annexed to the patent, of which it forms an essential part, the

other duplicate remains deposited in the Patent Office.

In cases in which the invention admits of representation by model, the

applicant, may be required by the Commissioner, to furnish a model of conveni-

ent size exhibiting its several parts in due prcportion; and when the inven-

tion is a composition of matter, the applicant may be required to furnish

speciments of the ingredients, and of the composition, sufficient in quantity

for the purpose of experiment.

If such ingredients or composition are of an explosive or dangerous

character, they must be accompanied by appropriate warning and description.
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Disclaimers

The applicant may make appropriate disclaimers as provided in Article 50

of the law which is as follows:

"Art. 50 (1) Whenever, by any mistake, accident or inadvertence,

and without any wilful intent to drfraud or mislead the public, a paten-

tee has

(a) made his specifications too broad, claiming more than that of

which he or the person through whom he claims was the first inventor; or

(b) In the specification, claimed that he or the person through whom

he claims was the first inventor of any material or substantial part of

the invention patented of which he was not the first inventor, and to

whom he had no lawful right; he may, on payment of the fee hereinafter

provided, make disclaimer of such parts as he does not claim to hold by virtue

of the patent or the assignment thereof.

(2) Such disclaimer shall be in writing, and in duplicate, and shall be

attested by one or more witnesses. One copy thereof shall be filed and re-

corded in the office of the Commissioner. The other shall be attached to the

patent and made a part thereof by reference. The disclaimer shall thereafter

be deemed to be part of the original specification.

(3) No disclaimer shall affect any action pending at the time when it is

made, except as to unreasonable neglect or delay in making it.

(4) In case of the death of the original patentee or of his having as-

signed the patent a like right to disclaim shall vest in his legal represen-

tatives, any of whom may exercise it.

(5) The patent shall, after disclaimer as in this section provided, be

deemed to be valid for such material and substantial part of the invention,

definitely distinguished from other parts thereof claimed without right, as

is not disclaimed and is truly the invention of the disclaimant, and the dis-

claimant shall be entitled to maintain an action or suit in respect of such

part accordingly."
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Caveats

Any intending applicant for a patent who has not yet perfected his inven-

tion and is in fear of being despoiled of his idea, may file in the Patent

Office a document setting forth a description of his invention so far as it

has processed, with or without plans, at his own will; and the Commissioner,

on payment of the prescribed fee shall cause that document, which shall be

called a caveat, to be preserved in secrecy with the exception that he shall

deliver copies thereof whenever required by the applicant or by any judicial

tribunal. The secrecy of the document shall cease when the applicant obtains

a patent for his invention.

If application is made by any other person for a patent for any invention

with which such caveat may in any respect interfere, the Commissioner shall

forthwith give notice of such application by mail to the person who has filed

such caveat, and such person shall, within 3 months after the date of mailing

the notice, if he wishes to avail himself of the caveat, file his petition and

take the other steps necessary on an application for a patent, and if, in the

opinion of the Commissioner, the applications a:p conflicting, like proceedings

may be had in all respects as are by this Act in the case of conflicting ap-

plications.

Unless the person filing a caveat makes application within one year from

such filing the Commissioner shall be relieved from the obligation of giving

notice and the caveat shall thereafter remain as &. simple matter of proof as

to novelty or priority of invention, if required.

Improvement Patents

Any person who has invented any improvement on any patented invention may

obtain a patent for such improvement. The patentee of an improvement patent

will not because of such patent have the right of making, vending or using the

original invention nor shall the patent for the original invention confer on

the owner thereof the right of making, vending or using the patented improve-

ment.

Reissue of Patents

The law provides in Section 49 for reissue of patents whenever a patent

is deemed defective or inoperative, as follows:

"49. (1) Whenever any patent is deemed defective or inoperative by reeson

of insufficient description or specification, or by reason of the patentee

claiming more or less than he had a right to claim es new. but at the s^me

Mme it appears that the error arcs3 from inadvertence, accident or m. stake,

without any fraudulent or deceptive intention, the Comm'ssioner may, upon the

surrender of such patent within 4 years from its date and the payment of the

further fee hereinafter provided, cause a new patent, in accordance with an

amended description and specification made by such patentee, to be issued to
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issued to him for the same invention for the then unexpired term for which

the original patent was granted,

(2) Such surrender shall take effect only upon the issue of the new

patent, and such new patent and the amended description and specification shall

have the same effect in law, on the trial of any action thereafter commenced

for any cause subsequently accruing, as if such amenaed description and speci-

fication had been originally filed in their corrected form before the issue

of the original patent, but in so far as the claims of the original and re-

issued patents are identical such surrender shall not affect any action pending

at the time of reissue nor abate any cause of action then existing, and the

reissued patent to the extent that its claims are identical with the original

patent shall constitute a continuation thereof and have effect continuously

from the date of the original patent.

(3) The Commissioner may entertain separate applications and cause

.
patents to be issued for distinct and separate parts of the invention patented,

upon payment of the fee for a reissue for each of such reissued patents."

-Examination

An examination is made of each application to determine whether or not a

-patent shall be allowed. Where for some reason it is found that the invention

has been anticipated, the applicant will be duly notified and given an oppor-

tunity to answer such objections as have been raised to the grant of a patent

upon his application.

...

Working or Manufacturing Requirements

The Attorney General of Canada or any person interested may at any time

after the expiration of 3 years from the date of the grant of a patent apply

to the Commissioner alleging in the case of such patent that there has been

an abuse of the exclusive rights thereunder and askrng for relief under the

Act.

These exclusive rights will be deemed to have been abused in any of the

following circumstances: -

(a) If the patented invention (being one capable of being worked within

Canada) is not being worked within Canada on a ccmmercial scale, and no satis-

factory reason can be given for such ncn-working.

Provided that, if an application is presented to the Commissioner en this

ground, and the Commissioner is of opinion that the time which has elapsed

since the grant of the patent has by reason of the nature of the invention or

for any other cause been insufficient to enable the invention to be worked

within Canada on a commercial scale, the Commissioner may make an order ad-

journing the application for such period as will in his opinion be sufficient

for that purpose.
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(b) If the working of the invention within Canada on a commercial scale

is being prevented or hindred by the importation from abroad of the patented

article by the patentees or persons claiming under him or by persons directly

or indirectly purchasing from him, or by other persons against whom the paten-

tee is not taking or has not taken any proceedings for infringement;

(c) If the demand for the patented article in Canada, is not being

met to an adequate extent and on reasonable terms:

(d) If, by reason of the refusal of the patentee to grant a license or

licenses upon reasonable terms, the trade or industry of Canada or the trade

of any person or class of persons trading in Canada, or the establishment of

any new trade or industry in Canada, is prejudiced, and it is in the public

interest that a license or licenses should be granted.

(e) If any trade or industry in Canada, or any person or class of persons

engaged therein, is unfairly prejudiced by the conditions attached by the

patentee, whether before or after the passing of this Act, to the purchase,

hire, license, or use of the patented article, or to the using or working of

the patented process;

(f) If it is shown that the existence of the patent, being a patent for

an invention relating to a process involving the use of materials not protected

by the patent or for an invention relating to a substance produced by such a

process, has been utilized by the patentee so as unfairly to prejudice in Cana-

da the manufacturer, use or sale of any such materials.

The Commissioner may at any time require any person having a registered

interest in a patent, to make a return stating whether the invention is being,

worked on a commercial scale in Canada, and the name and address of the person

by whom the patented invention is being worked. If the patented invention is

not being worked on a commercial scale in Canada, the person having such regis-

tered interest must in the return state the reasons for failure to comply

with the working requirements. Failure to file the required return is deemed

to be an admission that the patented invention is not being worked on a com-

mercial scale in Canada

Compulsory License

On being satisfied that a case of abuse of the exclusive rights of a

patent has been established, the Commissioner may order the grant of a license

to manufacture on such terms as he deems expedient. Such a grant may amount

to an exclusive license. If the Commissioner is satisfied that the objects

of the working requirements of the law cannot be met by the grant of a com-

pulsory license, he may order the patent to be revoked. If such objects may

best be obtained by making no order granting a license he may make an order

refusing an application for license and dispose of any question as to costs

thereon as he thinks just.
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When an application for a license is presented to the Commissioner, it

shall contain the nature of the applicant's interest and the facts upon which

he bases his case. The application must be accompanied by statutory declara-

tions verifying the applicant's interest and the facts set out in the appli-

cation.

In the case of any patent for an invention intended for -or capable of

being used for the preparation or production of food or medicine, the Commis-

sioner may grant to any person applying for the same, a license limited to the

use of the invention for the purposes of the preparation or production of

food or medicine but not otherwise; and, in settling the terms of such license

and fixing the amount of royalty or other consideration payable, the Commis-

sioner must have regard to the desirability of making the food or medicine

available to the public at the lowest possible price consistent with giving

to the inventor due reward for the research leading to the invention. Appeal

may be made to the Exchequer Court over such order of the Commissioner.

Assignment

Every patent issued for an invention is assignable, either as to the

whole interest or as to any part thereof, by an instrument in writing. Any as-

signment, grant or conveyance of the exclusive right to make and use and to

grant such exclusive right to others, must, in order to be effective against

third parties, be registered in the Patent Office.

Marking

In order that third parties may have notice of the patent, the law re-

quires that patented articles shall if possible contain an appropriate indi-

cation to that effect. Section 21 of the law provides as follows:

"Section. 21 (1) Every patentee under this Act shall, if possible,

stamp or engrave on each patented article sold or offered for sale by

him notice of the year of the date of the patent applying to such article,

thus — Patents, 1935, or as the case may be.

(2) When, from the nature of any patented article it cannot- be so

stamped or engraved the patentee shall, if possible, affix to it, or to

every package wherein one or more of such articles is or are enclosed,

a label marked with the like notice.

(3) When any patented article or material is, from its nature or

character, such that it cannot be so stamped or engraved and cannot,

reasonably, be packaged or labeled the patentee shall, in all descrip-

tive or advertising matter published by him and relating to such patented

article or material, insert the like notice."
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Patent Fees

The provisions of the patent law relative to the fees payable are con-

tained in sections 73 to 76 both inclusive of the act as follows:

"Sec. 73 (1) The following fees shall be payable before an application

for any of the purposes herein mentioned shall be received by the Commissioner,

that is to say:-

On filing an application for patent $15.00

On grant of patent, payable on pain of forfeiture within 6

months from the date of notice of the allowance of patent 20.00

On asking reinstatement of abandoned application under

section 31 3 5.00

On filing an amendment after allowance of an application for patent 5.00

On lodging a caveat ... 5.00

On asking to register a judgment pro tanto 4.00

On asking information re a pending application under section 11 2.00

On asking to register an assignment or any other document af-

fecting or relating to a patent 2.00

On asking to attach a disclaimer to a patent 2.00

On asking entry of appointment of representative under

section 30, subsection 2 2.00

On application for registration under section 15 5.00

On petition to reissue a patent after surrender 30.00

On filing an application or petition under sections 40, 46, or 65,

or 66 of this Act—For each patent mentioned theiein 10.00

On filing an application for the restoration and revival of a

patent—For each patent mentioned therein 35.00

On asking for a copy of patent with specification, exclusive of

drawings 4.00

For every copy of drawings, per sheet 0.25

For every additional copy of drawings, per sheet 0.15
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For uncertified photostat or blue print copy of any paper or

drawing, per sheet 0.25

On office copies of documents, not above-mentioned the following

charges shall be made, the minimum charge being $1.00

For every single or first folio of 100 words certified copy 0.25

For every such subsequent folio, fractions of or under one-half not

being counted, and of one-half or more being counted

as a folio 0.10

(2) In the case of a patent on which a fee of 20 dollars was paid prior

to the 30th day of June 1923, a further fee of 15 dollars on pain of nullity

of the patent shall be payable at or before the expiration of 6 years from

the date of its issue.

(3) A forfeited application may be restored and a patent granted thereon

on application to the Commissioner within 6 months from the incurrence of the

forfeiture, on payment with the application for restoration, in addition to

the fee payable on the grant of the patent, of a further fee of 15 dollars and

the restored application shall be subject to amendment and re-examination.

(4) The mere cancellation of claims after allowance of an application

shall not involve the payment of an additional fee.

(5) The fees on any proceedings not herein provided for shall be such

as may be fixed by the Commissioner with the approval of the Governor in Coun-

cil."

"Sec. 74 - The fees set forth in the next preceding section shall be in

full of all services performed under this Act, in any such case, by the Com-

missioner or any person employed in the Patent Office.

"Sec. 75 - All fees or charges for which payment is received under this

Act, except such sums as are paid for copies of drawings when made by persons

not receiving salaries in the Patent Office, shall be paid over to the Minis-

ter of Finance, and shall form part of the Consolidated Revenue Fund of Cana-

da."

"Sec. 76 - No person shall be exempt from the payment of any fee or charge

payable in respect of any service performed for such person under this Act;

and, except as otherwise specifically provided in this Act, no fee, when paid,

shall be returned to the person who paid it."

American inventors or their assignees, should be diligent in applying for

Canadian patents. Failure to make application within the prescribed time

may result in the loss of valuable property rights incident to the grant of

patents.
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DESIGN PROTECTION
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DESIGN PROTECTION

Industrial designs are protected in Canada in accordance with the provi-

sions of the Act respecting trade marks and industrial designs, chapter 201,

of the Revised Statutes of Canada 1927, as amended March 27, 1928, and Rule

34 of the Exchequer Court Act, which became effective December 12, 1931.

New designs or those which do not so closely resemble other designs pre-

viously registered as to cause confusion therewith, may be registered upon

compliance with the provisions referred to above. Any design which is con-

trary to morality or order is not registrable.

The author of a design or one for whom he has executed it in return for

for a good and valuable consideration are alone entitled to obtain registra-

tion thereof.

The registered proprietor of an industrial design during the term of

registration has the exclusive right to the entire or partial use of such de-

sign on any article of manufacture or other article to which the industrial

design may be applied or attached. The assignee of such registered proprietor

shall have such right to the entire or partial use of such registered design

as may be included in the contract of assignment. The certificate of regis-

tration in the absence of proof to the contrary is sufficient evidence of the

originality of the design and the proprietorship thereof, and such certifi-

cate of registration will be received in all the courts of Canada as prima

facie evidence of the facts alleged in such certificate.

A design to be registrable must possess novelty and the proprietor in

filing an application must make an appropriate declaration to the effect that

to his knowledge the design was not in use by any other person at the time of

his adoption of such design.

A design which is not identical with or confusingly similar to one already

registered may be recorded in the registry established therefor under the pro-

visions of the Act.

An examination is conducted of existing registrations in order to de-

termine that the design is not identical with or confusingly similar to one

already registered. If it is found that it is so identical or confusingly

similar to one previously registered, the Minister may refuse to effect such

registration. Upon such refusal, the applicant may appeal to the Governor in

Council.
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Duration of Registration and Renewal

The exclusive right established by registration shall be valid for a term

of 5 years. Such registration may be renewed before the expiration of such

term for an additional period of 5 years or less on payment of the prescribed

fees.

The duration of the exclusive right, however, shall not exceed 10 years

in all.

By an amendment of March 29, 1928, an industrial design which has not been

renewed before the expiration of its current term of 5 years may be renewed

on application to the Commissioner of Patents within the period of 3 months

from the expiration of such term upon the payment of the renewal fee plus an

additional fee of $5.00.

Assignments and Licenses

Books of registered industrial designs may be assigned in accordance

with the provisions of Section 36 of the law, which is as follows:

"Sec. 36 - Every design shall be assignable in law, either as to the

whole interest or any undivided part thereof, by an instrument in writing

which shall be recorded in the office of the Minister on payment of the

fees pi escribed by this Act in that behalf.

2. Every proprietor of a design may grant and convey an exclusive

right to make, use and vend and to grant to others the right to make,

use and vend such design within and throughout Canada or any part thereof

for the unexpired term of its duration or any part thereof.

3. Such exclusive grant and conveyance shall be called a license

and shall be recorded in like manner and time as assignments."

Marking

The registered proprietor of a design must indicate by an appropriate

notice that it has been registered. Thus, Section 37 reads: "In order that

any design may be protected, it shall be registered within one year from the

publication thereof in Canada, and, after registration, the name of the pro-

prietor shall appear upon the article to which his design applies by being

marked, if the manufacturer is a woven fabric, on one end thereof, togethe~

with the letters Ed., and, if the manufacture, is of any other substance,

with the letters Rd. , and the year of registration at the edge or upon any

convenient part thereof."

The mark may be put upon the manufacture by making it on the material it-

self, or by attaching thereto a label with the proper marks thereon.
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Application for Registration

The proprietor of a design who desires to obtain registration must make

application to the Commissioner of Patents, Ottawa, on Form No. 3, which is

as follows:

FORM III. Dominion of Canada

The Trade Mark and Design Act

Application for registration of an Industrial Design. (To be made in

duplicate.

)

I, (or we) of of

in the province of Dominion of Canada,

hereby request you to register in the name of

an industrial design of a

of which I (or we) am (or are) the

proprietor (s)

I (or we) declare that the said Industrial Design was not in use to my

(or our) knowledge by any other person than myself (or ourselves) at the

time of my (or our) adoption thereof. The said Industrial Design consists

of (verbal description of the Industrial Design)

.

A drawing of the said Industrial Design is hereunto annexed.

Signed at this day of

19, in the presence of the two undersigned witnesses.

Witnesses:

To the Commissioner of Patents,

Ottawa.
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Aplication should be filed within one year from the publication of the

design in Canada, and must bo accompanied by a declaration that the design was

not in use to the knowledge of the application by any other person than him-

self at the time of its adoption by him. There must be attached to the ap-

plication a drawing of the design as required in the Rules provided under the

law.

Where an application is made outside of Canada, appropriate form should

be used and the necessary power given in the event it is filed on behalf of

such person by an attorney in Canada.

Right of Action

Persons who apply or imitate any design for the purpose of sale, being

aware that the proprietor of such design has not given consent thereto, may

be answerable to the registered proprietor for damages sustained as the re-

sult thereof.

In addition to any civil action for damages., that may be instituted by the

registered proprietor, persons who violated the provisions of the Act during

the existence of the exclusive right resulting from registration, may be liable

to penalties for the unauthorized publication, sale or use of the design in a

sum not less than $20 nor more than $120. A penalty of not less than $4 nor

more than $30 may be imposed upon those who indicate that a design has been

registered when such is net the case.

All suits and proceedings for offenses under the Act must be brought

within 12 months from the cause of action or the commission of the offense.

Section 87 of the Exchequer Court Act, (amendment on December 12, 1931),

a new Rule No. 34 of the General Rules and Orders of that court has been sub-

stituted for the former Rule of the same number. The law now provides that

"any proceeding by any person seeking to register any copyright,

trade mark, or industrial design, or any proceeding by the proprietor

of any registered trade mark or industrial design to add to or alter the

same, may be instituted by filing a petition in the court; and any pro-

ceeding to have any entry in any register of copyright, trade marks, or

industrial designs, theretoforore made by another person, expunged, va-

ried, or rectified, may be instituted by filing a statement of claim;

provided, however, that in the petition for registration of a trade mark

or industrial design the petitioner may ask for an order to expunge any

marks or designs alleged to be on the register in impairment of his

right, and that the plaintiff in a proceeding by statement of claims to

expunge a trade mark may join an application tc register a mark oi which

he claims to be the owner."
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American authors or originators of industrial designs should give appro-

priate consideration to their protection under tbe Designs Act referred to

above. Unless tbe provisions of tbe law are complied with, valuable property

rights may be lost.

Fees

Tbe following are the fees payable in advance for registration under the

Designs Act:

On every application to register a design, including certificate $5.00

On every application as to a design for an extension of time, for

each year of such extension, including certificate 2.00

For a copy of every certificate of registration separate from

the return of the duplicate 1.00

For tbe recording of every assignment 2.00

For copies of documents not above mentioned, for every hundred

words or for every fraction thereof 0.50

For each copy of an industrial design, the reasonable expense of

preparing the same.

On every application for the renewal of tbe rights for an indus-

trial design filed under Section 33(2) an additional fee of 5.00
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UNFAIR COMPETITION
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UNFAIR COMPETITION

The subject of unfair competition occupies a very important place in the

law of industrial property. That unfair trade practices are reprehensible and

considered contra bonos mores is recognized in practically all of the in-

dustrially important countries of the world. In some countries a remedy for

such practices is attainable under the principles of the common law. In other

countries specific statutes, designed to promote fail dealing and stop acts

in trade contrary thereto, have been enacted.

Under the International Union referred to above the contracting countries

covenant to assure the nationals (ressortissants) of the Union effective pro-

tection against unfair competition.

Canadian Law

In addition to such remedies which may be available for Acts of unfair

competition in Canada under statute and the common law, specific provision

has been made in an amendment to the Criminal Code (assented to on July 5,

1935) by the addition of the following section:

"498A. - (1) Every person engaged in trade or commerce or industry is

guilty of an indictable offense and liable to a penalty not exceeding 1,000

dollars or to 1 month's imprisonment, or, if a corporation, to a penalty not

exceeding 5,000 dollars, who

(a) is a party or privy to, or assists in, any transaction of sale

which discriminates, to his knowledge, against competitors of the purchaser

in that any discount, rebate or allowance is granted to the purchaser over

and above any discount, rebate or allowance available at the time of such

transaction to the aforesaid competitors in respect of a sale of goods of like

quality and quantity.

"The provisions of this paragraph shall not, however, prevent a co-

operative society returning to producers or consumers, or a co-operative whole-

sale society returning to its constituent retail members, the whole or any

part of the net surplus made in its trading operations in proportion to pur-

chases made from or sales to the society;

(b) engages in a policy of selling goods in any area of Canada at

prices lower than those exacted by such seller elsewhere in Canada, for the

purpose of destroying competition or eliminating a competitor in such part of

Canada;

(c) engages in a policy of selling goods at prices unreasonably low

for the purpose of destroying competition or eliminating a competitor."
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Unfair Competition and Trade Marks

The law relating to trade marks which is a part of the law of unfair

competition affords protection to the owner of a trade mark against the stimu-

lation or unauthorized use of such mark.

The Canadian "Unfair Competition Act of 1932" not only provides the

means whereby the owners of trade marks and trade names may be protected frcm

their infringement by ethers, but contains a provision against the adoption

by anyone of any business practice contrary to honest industrial and commerial

usage.

Thus article 11 of that law reads: "No personal shall, in the coursa of

his business,

(a) make any false statement tending to discredit the wares of a com-

petitor;

(b) direct public attention to his wares in such a way that, at the

time he commenced so to direct attention to them, it might reasonably appre-

hended that his course of conduct was likely to create confusion in Canada be-

tween his wares and those of a competitor;

(c) adopt any other business practice contrary to honest industrial and

commercial usage."

The misleading use of a trade-symbol is prohibited by article 13 of

the Act as follows:

"Art. 13 - If any symbol has by ordinary and bona fide commercial

usage become recognized in Canada as designating the kind, quality,

quantity, destination, value, place of origin or date of production of

any wares, no person shall adopt it for use as a trade mark for similar

wares or use it in such a way as to be likely to mislead."

While the usual remedy for unfair competition is a civil action for dam-

ages and for an injunction by which the defendant is enjoined from the commis-

sion of the acts complained of, it may be seen from the Criminal Code of Canada

as referred to herein, that certain acts of unfair competition are punishable

by a penalty. It is altogether probable however that the legality ofsection

438a may be tested before the Supreme Court of Canada.
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Exclusive Dealing

The excise Act, R.S., c. 51, s.l; 1921 C.26 s. 2, contains a provision

prohibiting agreements to deal exclusively in the goods of one manufactufac-

turer.Thus in section 27 we read:

'27. The Minister may declare forfeited any license authorized by this Action

any case where a person who being a manufacturer of any class of goods sub-

ject to a duty of excise, either directly or indirectly,

(a) makes a sale of any such goods, or consigns them for sale upon

commission, to another person, subject to the condition that the purchaser or

the consignee shall not sell or deal in goods of a like kind produced by, or

obtained or to be obtained from anj other manufacturer or dealer; or

(b) makes a sale of any such goods, or consigns them for sale upon

commission, to another person, upon such terms as would, in their application,

give more profit to the purchaser or the consignee if he should not sell or

deal in goods of a like kind produced by, or obtained or to be obtained from

any other manufacturer or dealer.

2. The collector shall thereupon cause a notice of such forfeiture to

be forthwith inserted in the Canada Gazette, and from and after the insertion

thereof the license shall be null and void.

3. No new license shall be granted to such person, and no license shall

be granted to any other parson for carrying on any business in the premises

occupied by him, until the Minister is satisfied that the dealings in this

section referred to have ceased.

4. The decision of the Minister as to whether any sale or conignment

of goods is, or is not, subject to any such conditions, or upon any such terms,

as are in this section mentioned, shall be final." (R.S,, c. 51, s. 32.)
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INDICATION OF ORIGIN

Aside from any requirement that may be contained in trade mark laws, man-

ufacturers often desire to give notice to third parties of the ownership of

the trade mark by indicating that the trade mark has been registered. This

notice or marking requirement on registered trade marks and labels must not

be confused with marking of country of origin which some goods designed for

foreign markets must bear.

Laws and regulations which stipulate that goods imported from abroad must

bear an indication of origin are designed not only to protect domestic manu-

facturers and traders, fron the competition v/hich may result from goods bear-

ing ? false indication of origin or which bear no indication of origin at all,

but also to avoid confusion in the minds of the public as to the orogin of

such goods.

Nationality of Goods

A great deal of attention has been given in national, as well as inter-

national circles to the subject of nationality of goods. The League of Na-

tions has devoted considerable attention to the matter and has published much

informal ion on the subject in general as well as on pertinent legislation of

various countries.

International Viewpoint

International conventions for the protection of industrial property con-

tain provisions relative to false indications of origin. Thus the Inter-

American Convention for Trade Mark and Commercial Protection, signed in Wash-

ington, February 20, 1929, contains certain provisions relative to the "Re-

pression of False Indications of Geographical Origin or Source" among which

are the following:

"Art. 23 - Every indication of geographical origin or source which

does not actually correspond to the place in wbich the article, product

or merchandise was fabricated, manufactured, produced or harvested, shall

be considered fraudulent and illegal, and therefore prohibited."

"Art. 24 - For the purposes of this Convention the place of geo-

graphical origin or origin or source shall be considered as indicated

when the geographical name of a definite locality, region, country or

nation, either expressly and directly, or indirectly, appears on any

trade mark, label, cover, packing or wrapping, of any article, product

or merchandise, directly or indirectly thereon, provided that said ge-

ographical name serves as a basis for or is the dominant element of the

sentences, words or expressions used."
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"Art. 25. - Geographical names indicating geographical origin or

source are not subceptible of individual appropriation, and may be freely

used to indicate the origin or source of the products or merchandise or

his commercial domicile, by any manufacturer, industrialist, merchant

or agriculturist established in the place indicated or dealing in the

products there originating.

The International Convention, signed at The Hague on November 6, 1925,

which was si£,n3d and has since been ratified by the United States and Canada

contains provisions relative to false indications of origin.

Under article 10 of the convention, the countries of the Union shall pro-

vide for seizure on importation, prohibition of importation, or seizure within

the country where the goods are being imported of every product which may

falsely bear as indication of origin the name of a specified locality or

country when such indication shall be joined to a trade name of a fictitious

character or used with the intent to defraud.

The Arrangement of Madrid of April 14, 1891, revised at Washington June

2, 1911, and at The Hague November 6, 1925, provides fos the Prevention of

False Indications of Origin of Goods. This convention aims to prevent the

false indication of origin by seizure of goods bearing such indication, either

in the country in which the indication is applied or the country into which

the goods may have been imported.

Regulation in Canada

In Canada the importation of good" from a foreign country having thereon

the name or trade mark of a dealer or trader in the United Kingdom, in Canada,

or any other British country, is prohibited. Thus Item 1209, Schedule C of

the Canadian Customs Tariff prohibits the importation into Canada of "Any

goods manufactured in any foreign state or country which bear any name or

trade mark which is or purports to be the name or trade mark of any manufac-

turer, dealer or trader in the United Kingdom or in Canada, or in any other

British country, unless such name or trade mark is accompanied by a definite

indication of the foreign state or country in which the goods were made or

produced.

"

The Customs Tariff, Section 16 of which is quoted below, provides that

certain goods imported into Canada must be appropriately marked with an indi-

ation of the country of origin of such goods.

"Sec. 16(1) The Governor in Council may from time to time, as he

deems it expedient, order that goods of any description or class spec-

ified in such order, imported into Canada, shall be marked, stamped,

branded or labeled in legible English or French words, in a conspicuous

place that shall not be covered or obscured by any subsequent attachments
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or arrangements, so as to indicate the country of origin; and said mark-

ing, stamping, branding or labeling shall be as nearly indelible and

permanent as the nature 01 the goods will permit."

"(2) All orders made by the Governor in Council under this section

shall have effect from and after the day on which the same are publish-

ed in the Canada Gazette, or from and after such later day as is ap-

pointed for the purpose in such orders, and during such time as is

therein expressed, or it no time is expressed for that purpose, then un-

til the same are revoked or altered.

"(3) All such proods imported into Canada alter the date of the coming

into force of any such order oi the Governor in Council which do not com-

ply with the requirements of such order, shall be subject to an additional

duty of ten per centum aa valorem to be levied on the value for duty

purposes, and in addition such goods shall not be released from Customs

possession until they have been so marked, stamped, branded oi labeled

under Customs supervision at the expense of the importer.

"(4) If any person shall violate any of the provisions so estab-

lished relating to the marking, stamping, branding or labeling of any

such imported goods, or shall deface, destroy, remove, alter or obliterate

any such marks, stamps, brands or labels, with intent to conceal the in-

formation given by or contained in such marks, stamps, brands or labels,

he shall be liable on summary conviction to a penalty not exceeding 1,000

dollars, or to imprisonment not exceeding one year, or to both fine and

1 imprisonment.

"(5) The minister may make such regulations as are deemed necessary

for carrying out the provisions of this section and for the enforcement

thereof." Under the regulations of Section 16, the country of a manu-

|
factured article is held to be:

The country of origin of a manufactured article is held to be the country

in which the article has been finished by a substantial amount of labor amount-

ing to not less than one-fourth the cost of production of such article in con-

dition as imported into Canada.

Goods entered for immediate exportation or in transit through Canada

are not required to be marked.

When imported goods are found to be not legally marked, the Appraiser

or other proper o^icer will note the fact on the invoice and the additional

duty shall be levied accordingly.
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The Appraiser or other officer will report all goods not properly marked

to the Collector, who will notify the importer to re-deliver the unexamined

packages or to arrange to mark the goods under Customs supervision.

Importers may be permitted to mark examined goods in Customs warehouse,

or arrange for the marking of same under Customs supervision on their own

premises.

Whether the markings found on goods in condition imported is as nearly

indelible and permanent as the nature of the goods will permit is a question

of fact to be determined in each instance by the Collector subject to the

decision of the Commissioner of Customs.

If the importer fails to mark goods when called upon to do so by the

Collector, the Collector may require the same to be exported, and in default

thereof, the goods shall be treated as unclaimed, dated from time of impor-

tation, and if sold on condition that they be marked by the purchaser under

Customs supervision.

The words "Made in", "Produced in", "Printed in", or other words of simi-

lar import, followed by either the name of the country or the name of the

city and province, state or other division of a country in which that city

is located and in which the goods referred to are produced, comprises a satis-

factory indication of the country of origin. The name of a manufacturer or

producer followed by the name of the country or a city or place and the pro-

vince, state, or other division of the country in which that city or place is

located, and in which the goods so marked are made or produced, will also be

accepted as satisfactory. In the case of universally known large cities,

such as London, Liverpool, Manchester, Birmingham, Paris, Berlin, Vienna,

New York, Chicago, Boston, Philadelphia and Detroit, the name of the city

without the relative state or province in combination with "Made in", "Produc-

ed in", "Printed in", and words of similar import, or with the name of the

manufacturer or producer, will be accepted as satisfactory.

Articles imported and entered at Customs under any of the following Tariff

Items are exempt from marking under Section 16 of the Tariff: 174, 176, 178(b),

481, 690, 693, 695(a), 693, 704, 705, 706, 707, and 743. Articles of value as

antiques or curios, imported by individuals for private collections, are also

exempt from marking.
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Goods imported into or distributed in Canada which fraudulently bear a

trade mark or indication of a place of origin may, upon order of the Exchequer

Court of Canada or any superior court (in accordance with the provisions of

Section 16 of the Unfair Competition Act referred to above) be taken into cus-

tody pending final determination of the legality of their importation or dis-

tribution. Section 16 of the Act is as follows:

""16 (1) If it is made to appear to the Exchequer Court of Canada

or to any superior court that any trade mark which is registered pursuant to

the provisions of this Act, or any trade name, or any indication of a place of

origin, has been fraudulently or unlawfully applied to any wares which have

been imported into Canada or are about to be distributed in Canada, or that the

use in Canada of such trade mark or trade name by the importer or distri-

butor of such wares is contrary to the provisions of this Act, the court may

make an order for the interim custody of such wares pending a final determi-

nation of the legality of their importation or distribution.

"(2) Such order may be made in an action or proceeding by any person

interested against the person appearing to be the owner or consignee of the

wares, or on an ex parte petition by any such person if it appears that the

owner or consignee of the wares is not certainly known, or is not within the

jurisdiction of the court, and that the wares are in the possession of His

Majesty or any public officer or other person who does not assert any interest

in them other than a lien for charges thereon.

"(3) Before any such order is made the plaintiff or petitioner shall

be required to furnish security in such amount as the court may fix to answer

any damages which may, by reason of the order, be sustained by the owner or

consignee of the wares and for any sums which may become chargeable against the

wares while they remain in custody under the order.

"(4) It shall be a condition of the continued operation of any order

made on an ex parte petition that the petitioner or some person in the same

interest shall, within a time limited by the order, or by a subsequent order

amending the same, obtain a similar order or an order having a like effect in

an action against the owner or consignee of the wares.
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"(5) If, by the judgment in any such action finally determining the

legality of the importation or distribution of tbe wares, their importation

or distribution is forbidden, either absolutely or on condition, any lien for

charges against them which arose prior to the execution of an order made under

this section shall have effect only so far as may be consistent with the due

execution of the judgment."
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CRIMINAL CODE

The Criminal Code as amended contains certain provisions which are de-

signed to prevent unfair trade practices. Among these provisions are the

following which relate to forgery of trade marks, fraudulent marking of mer-

chandise, offences connected with trade, secret commissions and trading stamps:

Forgery of Trade Marks and Fraudulent Marking of Merchandise

"486. (1) Every one is deemed to forge a trade mark who either

(a) without the assent of the proprietor of the trade mark makes or re-

produces in any manner that trade mark or a mark so nearly resembling

it as to be calculated to deceive; or

(b) falsifies any genuine trade mark, whether by alteration, addition,

effacement or otherwise.

(2) Any trade mark or mark so made, or reproduced, or falsified is, in

this Part, referred to as a forged trade mark."

"487. Every one is deemed to apply a trade mark, or mark, or trade de-

scription to goods who

(a) applies it to the goods themselves; or

(b) applies it to any covering, label, reel, or other thing in or with

which the goods are sold or exposed or had in possession for any pur-

pose of sale, trade or manufacture; or

(c) places, incloses or annexes any goods which are sold or exposed or

had in possession for any purposes of sale, trade or manufacture in,

with or to any covering, label, reel, or other thing to which a trade

mark or mark or trade description has been applied; or

(d) uses a trade mark or mark or trade description in any manner calcu-

lated to lead to the belief that the goods in connection with which

it is used are designated or described by that trade mark or mark or

trade description.

2. A trade mark or mark or trade description is deemed to be applied

whether it is woven, impressed or otherwise worked into, or annexed

or affixed to, the goods, or to any covering, label, reel, or other

thing.

3. Every one is deemed to falsely apply to goods a trade mark or mark

who, without the assent of the proprietor of the trade mark, applies

such trade mark, or a mark so nearly resembling it as to be calcu-

lated to deceive."

"488. (1) Every one is guilty of an indictable offence who, with intent

to defraud, -
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(a) forges any trade mark; or

(b) knowingly and without the assent of the proprietor of the trade mark

applies to any goods any trade mark, or any mark so nearly resembling

a trade mark as to be calculated to deceive; or

(c) makes any die, block, machine or other instrument, for the purpose

of forging, or being used for forging, a trade mark; or

(d) applies any false trade description to goods; or

(e) disposes of, or has in hispossession any forged trade mark, or any

die, block, machine, or other instrument, for the purpose of forging

a trade mark; or

(f) causes or is knowingly a party to any such things.

(2) On any prosecution under this section, the burden of proof of the

assent of the proprietor shall lie on the defendant."

489. Every one is guilty of an indictable offence who sells or exposes,

or has in his possession, for sale, or any purpose of trade or manufacture, any

goods or things to which any forged trade mark or false trade description is

applied, or to which any trade mark, or mark so nearly resembling a trade mark

as to be calculated to deceive is falsely applied, as the case may be, unless

he proves

(a) that having taken all reasonable precaution against committing such

an offence he had, at the time of the commission of the alleged offence, no

reason to suspect the genuineness of the trade mark, mark or trade descrip;

tion; and

(b) that on demand made by or on behalf of the prosecutor he gave all

the information in his power with respect to the persons from whom he obtained

such goods or things; and

(c) that otherwise he had acted innocently.

490. Every one is guilty of an indictable offence who

(a) wilfully defaces, conceals or removes the trade mark duly registered,

or name of another person upon any cask, keg, bottle, siphon, vessel, can,

case or other package unless such cask, keg, bottle, siphon, vessel, can,

case or other package has been purchased from such other person, if the same

shall have been so defaced, concealed or removed without the consent of, and

with intention to drfraud such other person;

(b) being a manufacturer, dealer or trader, or bottler, trades or traffics

in any bottle or siphon which has upon it the trade mark duly registered or

name of another person, without the written consent of such other person, or

without such consent fills such bottle or siphon with any beverage for the

purpose of sale or traffic.

2, The using by any manufacturer, dealer or trader or bottler, other

than such other person, of any bottle or siphon for the sale therein of any

beverage, or the having by any such manufacturer, dealer, trader or bottler

upon any bottle or siphon such trade mark or name of such other person, or

the buying, selling or trafficking in any such bottle or siphon without such

written consent of such other person, or the fact that any junk dealer has in
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his possession any bottle or siphon having upon it such trade mark or name

without such written consent, shall be prima facie evidence of trading or

trafficking within the meaning of paragraph (b) of this section.

491. Every one guilty of an offence defined in this Part in respect to

trade marks or names, or in respect to trade descriptions or false trade de-

scriptions for which no penalty is in this Part otherwise provided, is liable,

(a) on conviction on indictment, to two years' imprisonment, with or

without hard labor, or to a fine, or to both imprisonment and fine; and

(b) on summary conviction, to four months' imprisonment, with or without

hard labor, or to a fine not exceeding one hundred dollars; and, in case of a

second or subsequent conviction, to six months' imprisonment, with or without

hard labor, or to a fine not exceeding two hundred and fifty dollars.

2. In any case, every chattel, article, instrument or thing, by means

of, or in relation to which, the offence has been committed shall be for-

feited.

492. Every one is guilty of an offence and liable, on summary convic-

tion, to a penalty not exceeding one hundred dollars, who falsely represents

that any goods are made by a person holding a royal warrant, or for the serv-

ice of His Majesty or any of the royal family, or any government department

of the United Kingdom or of Canada.

493. Every one is guilty of an offence and liable, on summary convic-

tion, to a penalty of not more than 500 dollars nor less than 200 dollars

who imports or attempts to import any goods which, if sold, would be forfeited

under the provisions of this Part, or any goods manufactured in any foreign

state or country which bear any name or trade mark which is or purports to be

the name or trade mark of any manufacturer, dealer or trader in the United

Kingdom or in Canada, unless such name or trade mark is accompanied by a def-

inite indication of the foreign state or country in which the goods were made

or produced; and such goods shall be forfeited.

494. Any one who is charged with making any die, block, achine or other

instrument for the purpose of forging, or being used for forging, a trade

mark, or with falsely applying to goods any trade mark, or any mark, so nearly

resembling a trade mark as to be calculated to deceive, or with applying to

goods any false trade description, or causing any of the things in this sec-

tion mentioned to be done, and proves

(a) that in the ordinary course of his business he is employed, on be-

half of other persons, to make dies, blocks, machines or other instruments

for making or being used in making trade marks, or, as the case may be, to

apply marks or descriptions to goods, and that in the case which is the sub-

ject of the charge he was so employed by some person resident in Canada, and

was not interested in the goods by way of profit or commission dependent on

the sale of such goods; and
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(b) that he took reasonable precaution against committing the offence

charged; and

(c) that he had at the time of the commission of the alleged offence,

no reason to suspect the genuineness o f the trade mark, mark or trade descrip-

tion; and

(d) that he gave to the prosecutor all the information in his power with

respect to the person by or on whose behalf the trade mark, mark or descrip-

tion was applied;

shall be discharged from the prosecution but is liable to pay the cost in-

curred by the prosecutor, unless he has given due notice to him that he will

rely on the above defence.

4S5. No servant o f a master, resident in Canada, who bona fide acts

in obedience to the instructions o t such master, and, on demand made by or on

behall ci the prosecutor, gives full information as to his master, is liable

to any prosecution or punishment for any offence defined in this part.

426. A conspiracy in restraint of trade is an agreement between two or

more persons to do or procure to be done any unlawful act in restraint of

trade.

497. The purposes of a trade union are not, by reason merely that they

are in restraint of trade, unlawful within the meaning oi the last preceding

section.

498. Everyone is guilty of an indictable offence and liable to a penalty

not exceeding 4,000 dollars and not less than 200 dollars, or to 2 years' im-

prisonment, or, if a corporation, is liable to a penalty not exceeding 10,000

dollars, and not less than 1,000 dollars, who conspires, combines, agrees or

arranges with any other person, or with any railway, steamship, steamboat or

transportation company,

(a) to unduly limit the facilities for transporting, producing, manufac-

turing, supplying, storing or dealing in any article or commodity which may

be a subject of trade or commerce; or

(b) to restrain or injure trade or commerce in relation to any such

article or commodity; or

(c) to unduly prevent, limit, or lessen the manufacture or production of

any such article or commodity, or to unreasonably enhance the price thereof;

or

(d) to unduly prevent or lessen competition in the production, manufac-

ture, purchase, barter, sale, transportation or supply of any such article

or commodity, or in the price of insurance upon person or property.

2. Nothing in this section shall be construed to apply to combinations

of workmen or employees for their own reasonable protection as such workmen

or employees.
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498A. - (1) Every person engaged in trade or commerce or industry is

guilty of an indictable offence and liable to a penalty not exceeding 1,000

dollars or to one month's imprisonment, or, if a corporation, to a penalty

not exceeding 5,000 dollars, who

(a) is a party or privy to, or assists in, any transaction of sale which

discriminates, to his knowledge, against competitors of the purchaser in that

any discount, rebate or allowance is granted to the purchaser over and above

any discount, rebate or allowance available at the time of such transaction

to the aforesaid competitors in respect of a sale of goods of like quality

and quantity.

The provisions of this paragraph shall not, however, prevent a cooperative

society returning to producers or consumers, or a co-operative wholesale so-

ciety returning to its constituent retail members, the whole or any part of

the net surplus made in its trading operations in proportion to purchases made

from or sales to the society;

(b) engages in a policy of selling goods in any area of Canada at prices

lower than those exacted by such seller elsewhere in Canada, for the purpose

of destroying competition or eliminating a competitor in such part of Canada.

(c) engages in a policy of selling goods at prices unreasonably low for

the purpose of destroying competition or eliminating a competitor.

Secret Commissions

504. In this section, unless the context otherwise requires,

(a) "agent" means any person employed by or acting for another, and in-

cludes a person serving under the Crown or under any municipal or other cor-

poration;

(b) "consideration" includes valuable consideration of any kind;

(c) "principal" includes an employer.

2. Every one is guilty of an offence and liable, upon conviction on

indictment, to two years' imprisonment, or to a fine not exceeding 2,500

dollars, or to both, and, upon summary conviction, to imprisonment for 6

months, with or without hard labor, or to a fine not exceeding 100 dollars,

or to both, who

(a) being an agent, coruptly accepts or obtains, or agrees to accept or

attempts to obtain, from any person, for himself or for any other person, any

gift or consideration as an inducement or reward for doing or for bearing to

do, or for having done or forborne to do, any act relating to his principal's

affairs or business, or for showing or forbearing to show favor or disfavor

to any person with relation to his principal's affairs or business; or

(b) corruptly gives or agrees to give or offers any gift or consideration

to any agent as an inducement or reward or consideration to such agent for

doing or forbearing to do, or for having done or forborne to do, any act re-

lating to his principal's affairs or business, or for showing or forbearing

to show favor or disfavor to any person with relation to his principal's

affairs or business; or

(c) knowingly gives to any agent, or, being an agent, knowingly uses

with intent to deceive his principal, any receipt, account, or other document
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in respect of which the principal is interested, and which contains any state-

Dent which is false or erroneous or defective in any material particular, and

which, to his knowledge, is intended to mislead the principal.

3. Every person who is a party or knowingly privy to any offence under

this section shall be guilty of such 01 fence and shall be liable upon convic-

tion to the punishment hereinbefore provided for by this section.

4. This section shall not apply to any person liable to punishment under

section 412, sub-section 2 of this Act.

Trading Stamps

505. Every one is guilty of an indictable offence and liable to one

year's imprisonment, and to a fine not exceeding 500 dollars, who, by himself

or his employee or agent, directly or indirectly, issues, gives, sells or

otherwise disposes of, or offers to issue, give, sell or otherwise dispose

of, or offers to issue, give, sell or otherwise dispose of trading stamps to

a merchant or dealer in goods for use in his business.

2. Every one is guilty of an indictable of fence and liable to 6 months'

imprisonment, and to a fine not exceeding 200 dollars, who, being a merchant

or dealer in goods, by himself of his employee or agent, directly or indirect-

ly, gives or in any way disposes of, or offers to give or in any way dispose

of, trading stamps to a purchaser from him of any such goods.

3. Any executive officer of a corporation or company guilty of an of-

fence under subsections 1 and 2 of this section who in any way aids or abets

in or counsels or procures the commission oi such offence, is guilty of an

indictable offence and liable on conviction to the punishment provided by the

said subsections respectively.

4. Every one is guilty of an offence and liable, on summary conviction,

to " a fine not exceeding 20 dollars, who, being a purchaser of goods from a

merchant or dealer in goods, directly or indirectly receives or takes trading

stamps from the vendor of such goods or his employee or agent.
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TAXATION OF ROYALTIES

American owners of patents and other industrial property, who license

persons in Canada to use or manufacture in Canada such patents or other indus-

trial property, should take into consideration when drawing up the license

agreement that the income resulting from the right to use or manufacture is

subject to taxation in accordance with the provisions of Chapter 97 of the

Income War Tax Act of Canada. Pertinent provisions of this Act as amended

are included in Sections 27 and 27A which are as follows:

"Sec. 27 (1) Any non-resident person who lets or leases anything

used in Canada, or who received a royalty or other similar payment for

anything used or sold in Canada, shall be deemed to be carrying on busi-

ness in Canada and to earn a proportionate part of the income derived

therefrom in Canada.
w ..

(2) The Minister shall have full discretion as to the manner of

determining such proportionate part.

(3) Every person making any payment by any means whatsoever to a

non-resident person on account of anything let, leased or used in Canada,

or on account of royalties for anything used or sold in Canada shall de-

duct from every such payment in excess of such an amount as the Minister

may prescribe, 12i percentum thereof.

(4) The amount so deducted shall be remitted to the Receiver General

of Canada at the same time as the payment is made or credited to the non-

resident person and shall be accompanied by a statement in the form pre-

scribed by the Minister.

(5) The amount of the deduction so withheld at the source under the

two next preceding subsections shall be allowed as a credit against any

tax payable by the non-resident person.

(6) Whenever an agent of a non-resident person received payment on

account of anything mentioned in the three next preceding subsections

from which the deduction therein mentioned has not been made, such agent

shall make such deduction before paying over to his principal and remit

the amount thereof to the Receiver General of Canada.

(7) The provisions of this section shall not apply to any non-resi-

dent person whose income by way of royalties or rentals received from Canadian
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sources for anything used or sold in Canada is subject to the 5 percent

tax imposed under paragraph (e) of subsection two of section 9B of this

Act.

(Note: Section 9B refers to taxation of copyright royalties)

"Sec. 27A(1) Any non-resident person soliciting orders or offering

anything for sale in Canada through an agent or employee, and whether any

contract or transaction which may result therefrom is completed within

Canada or without Canada, or partly within and partly without Canada,

shall be deemed to be carrying on business in Canada and to earn a pro-

portionate part of the income derived therefrom in Canada.

(2) The Minister shall have full discretion as to the manner of

determining such proportionate part.

(3) The Governor in Council shall have power to exempt from the

operation of this section the income in whole or in part of residents

of any country which enters into reciprocal agreement with Canada to

exempt the income of residents of Canada earned in such country.

Canadian licensees, leasees and others are required to deduct 12i% at the

time payments are made or credited to the non-resident person. The amount

of tax withheld at source is allowed as a credit against any tax payable by

the non-resident person, i.e., such deductions are subject to final adjustment

as and when a non-resident filed a definitive return of his total income from

all Canadian sources and the income tax is determined on the net profit basis.

The present corporate income tax rate is 13i%.
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COOPERATION IN INDUSTRY
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COOPERATION IN INDUSTRY

Prior to the world-wide depression o f 1929, many of the industrial coun-

tries found it necessary to enact legislation to curb monopolistic tendencies

and unfair competition in industry. Anti-monopoly laws were passed in some

countries to prevent certain activities of combines which might be in re-

straint of trade. Other countries added to those laws appropriate legislation

to prevent unfair trade practices b^ competitors which were not in the nature

of a monopoly.

This type of legislation which is not only beneficial to manufacturers

and merchants but acts as a safeguard to the interests of the general public,

is as desirable today as at anv time curing the last half century. However,

certain restrictions imposed by it have resulted in unbridled competition the

result of which has, in man^ instances, all but demoralized some industries.

Attempts have been made in some countries to liberalize the monopolies

and unfair competition laws in order to minimize cut-throat competition. The

permissive use of certain trade practices has been accomplished by permitting

industry, with government approval, to make agreements designed to eliminate

those practices which acted as a bar to recovery.

The first Combines Act of Canada which was passed in 1910 was followed by

the Acts of 1919 and 1923. The latter act was amended in 1935 and its adminis-

tration transferred to the Dominion Trade and Industry Comm s ion established

by the Act of July 5, 1935.

Dominion Trade and Industry Commission

The Act assented to on July 5, 1935 established the commission which

for the time being is made up of members of the Tariff Board. Among other

things, the Act provides for Price and Production Agreements, Investigation

and Establishment of Commodity Standards, a National Trade Mark "Canada Stan-

dard", Investigation and Recommendation of Prosecution for Violation of Un-

fair Trade Practice Acts, Determination of what are Unfair Trade Practices,

Cooperation with Boards of Trade and Chambers oi Commerce, the Study, Inves-

tigation and Report on the General Trend of Social and Economic Conditions

and Problems in Canada, and Administration of the Combines Act.

Price and Production Agreements

The Commission is empowered under the Act to investigate conditions in

industry with a view to the elimination of wasteful or demoralizing compe-

tition. Thus section fourteen of the Act reads;
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"Sec. 14 (1) In any case where the Commission, after full investi-

gation under the Combines Investigation Act, is unanimously of opinion

that wasteful or demoralizing competition exists in any specific industry,

and that agreements between the persons engaged in the industry to modify

such competition by controlling and regulating prices or production would

not result in injury to or undue restraint of trade or be detrimental to

or against the interest of the public, or where such agreements exist

and in the unanimous opinion of the Commission but for their existence

wasteful or demoralizing competition would exist in any specific industry,

the Commission may so advise the Governor in Council and recommend that

certain agreements be approved."

"(2) The Governor in Council may, if of opinion that the conclusions

of the Commission are well founded, approve of any such agreement, and

shall make regulations requiring the Commission to determine from time

to time whether the agreement is resulting in injury to or undue re-

straint of trade or is detrimental to the public itterest.

"(3) The Commission shall require persons engaged in the industry to

furnish full information relating to operations within the industry undtr

the agreement and may at any time, of its own motion and in its absolute

discretion, advise the Governor in Council to rescind the approval of the

agreement and the Governor in Counci"may rescind the approval according-

ly.

"(4) In any case where the Governor in Council has approved the

agreement under this section, no prosecution of a party to such agreement

shall be instituted urrler the Combines Investigation Act or under sec-

tions 498 and A or any other relevant section of the Criminal Code for

an offense arising in the performance of such agreement, except with the

consent of the Commission."

Unfair Trade Practices

The Commission receives complaints respecting unfair trade practices and

may investigate the same. If before or after an investigation, it is of the

opinion that the practice complained of constitutes an offense against any

Dominion law prohibiting unfair trade practices, it may communicate the com-

plaint and such evidence, if any, in support thereof as is in its possession

to the Attorney General of Canada with a recommendation that all persons who

are parties or privies to such offense be prosecuted for violation of the

applicable Act.

The Attorney General of Canada, if he concurs in such recommendation,

may refer it with the complaint and evidence, either to the Director of Public

Prosecutions or to the Attorney General of the province within which the

offense is alleged to have been committed for such action as may seem to be

appropriate in the circumstances.
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The responsibility to recommend the prosecution of offenses against the

laws of Canada relating to commodity standards is placed on the Commission,

and it may study, investigate, report and advise upon any question relating to

commodity standards, the grading of commodities and the protection of consumers

generally. It may also inquire and hear representatives of industry and trade

and of consumers as to the desirability of establishing commodity standards

and grades for any commodity and report thereon to the Minisiter.

The Honorary Advisory Council for Scientific and Industrial Research,

referred to herein as the National Research Council, established under the

provisions of the Research Council Act, in addition to its other duties is

required to cooperate and assist the Commission upon request of the latter

in studying, investigating, reporting, and advising on matters relating to

commodity standards. Sections 16 and 17 of the Act are as follows:

"16. In addition to its powers and duties under any other statute

of law, the National Research Council shall, on the request of the Com-

mission, from time to time -

(a) study, investigate, report and advise upon all matters relating

relating to commodity standards;

(b) prepare draft specifications of commodity standards for any com-

modity or grade, and recommend methods of designating such grade -

(c) analyse and report upon any commodity as to its quality, pro-

perties and content, and as to whether and to what extent it conforms to

the requirements of any recognized or generally accepted standard.

"17. (1) The National Research Council shall, in respect of any

commodity forwarded to it by the Commission or the Director of Public

Prosecutions, report, -

(a) the ingredients of such commodity, in so far as such information

may be necessary to the proper use of the commodity;

(b) any adulterants and harmful, injurious or deleterious substances

the commodity may be found to, contain;
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(c) its quality and probable performance and efiiciency; and

(d) whether it conforms to any recognized or generally accepted

standards and specification;

and if adequate information to answer the inquiry is not already avail-

able, the National Council shall analyze or test the commodity.

"(2) The report of the National Research Council upon any analysis

or test made under the provisions of this section shall not be used for ad-

vertising or commercial purposes in any way; and any person who contravenes

the provisions of this subsection shall be guilty of an offense and liable

upon summary conviction, for each such offense, to a penalty not exceeding

one hundred dollars.

"(3) No action or other proceedings may be instituted against the

National Research Council or any officer or employee of the Council, in re-

spect of any advice, information or report given or made in good faith under

this Act or any other Act of the Parliament of Canada."

Fair Trade Conferences

The Act iurther provides that the Commission may from time to time at

the instance of the Governor in Council or at the request of representative

persons engaged in any industry, or of its own motion, invite persons engaged

in such industry to a conference for the purpose of considering the commercial

practices prevailing in such industry and determining what practices are un-

iair or undesirable in the interest of the industry and of the general public.

Canada Standard

The use in connection with any product of the national trade mark is

permitted provided that the commodity conforms to the requirements of the Act.

The national trade mark "Canada Standard" and the manner of its use is es-

tablished in sections 18 and 19 of the Act as follows:

"18 (1) Notwithstanding anything contained in The Unfair Competition

Act, 1932, or any other statute or law, the words "Canada Standard"

or initials "C.S." shall be a national trade mark and the exclusive

property in and the right to the use of such trade mark is hereby de-

clared to be vested in His Majesty in the right of the Dominion of Canada,

subject to the provisions of this Act.
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(2) Such national trade mark, as applied to any commodity pursuant

to the provisions of this Act or any other' Act of the Parliament of

Canada, shall constitute a representation that such commodity conforms

to the' requirements of a specification of a commodity standard for such
" commodity or class of commodity" established under the provisions of any

Act of the Parliament of Canada."

"19 (1) Any producer or manufacturer or dealer or merchant in Canada

may apply the national trade mark "Canada Standard" or initials "C.S." to

any commodity produced or manufactured or sold by him or to the covering

thereof, in such manner as the Commission may by regulation prescribe,

under and subject to the following conditions -

(a) Such commodity shall conform to the requirements of a specifi-

cation of a commodity standard for such commodity or class of commodity

established under the provisions of any Act of the Parliament of Canada;

(b) Where grade designations, whether numerical or alphabetical

or special, have been established under the provisions of any Act of the

Parliament of Canada for various qualities of such commodity, the appro-

priate grade designation for each quality of such commodity shall be

conspiciously applied to the commodity, or on the covering thereof, in'

association with the words "Canada Standard" or initials "C.S." in such

form as the Commission may by regulation prescribe; Provided that the

Commission may by regulation prescribe a list of specific commodities

to which, in its opinion, it is impossible to apply this paragraph,

and this paragraph shall not apply to any commodity appearing in such

list.

(2) Every person who applies the national trade mark "Canada Stan-

dard" or initials "C.S.", to any commodity in violation of the condi-

tions hereinbefore provided shall be guilty of an offense upon indictment,

or upon summary conviction, to a penalty, for eachand every such offense,

not exceeding five thousand dollars in the case of a corporation, and not

exceeding one thousand dollars in the case of an individual and in ad-

dition in the case of an individual to imprisonment for any term not ex-

ceeding 6 months.

"

The Act further provides in the following sections 24 and 25 for co-

operation with Boards of Trade and Chambers of Commerce, and for Economic

Investigation.
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Co-operation with Boards of Trade

"Sec. 24 - The Commission may co-operate with and assist in any manner

in which it deems advisable any board of trade or chamber of commerce in con-

nection with any commercial arbitration being conducted by or under the di-

rection or authority of such board of trade or chamber of commerce."

Economic Investigation

"Sec. 25 - The Commission shall, when so required by the Governor in

Council, study, investigate, report and advise upon questions relating to the

general trend of social or economic conditions or to any social or economic

problems of Canada, and shall co-operate, when so required, with the Economic

Council, established under The Economic Council of Canada Act, 1935, in con-

nection with any economic investigation,"
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COMBINES IN RESTRAINT OF TRADE

" The Act for the Prevention and Suppression of Combinations formed in

Restraint of Trade, enacted by the Government of Canada in 1888, was subse-

quently amended and now forms sections 435, 497, 498 and 498A' of the Criminal

Code.
... .

The Combines Investigation Act, passed in 1910, which provided for the

investigation of "combinations operating to the detriment of the public, was

replaced by the Act of 1919; the latter being repealed in 1923 and the present

Act substituted therefor. Numerous changes were made in the Amendment of

1935, and the administration of the Act was placed under the Trade and In-

dustry Commission.

A combine, merger, trust or monopoly is defined in section 2 of the Act,

as follows:

"(1) 'Combine' means a combination having relation to any commodity

which may be the subject of trade or commerce, of two or more persons by

way of actual or tacit contract, agreement or arrangement having or de-

signed to have the effect of

(a) limiting facilities for transporting, producing, manufacturing,

supplying, storing or dealing, or

(b) preventing, limiting or lessening manufacture or production, or

(c) fixing a common price or a resale price, or a common rental,

or a common cost of storage or transportation, or

(d) enhancing the price, rental or cost of article, rental, storage

or transportation, or

(e) preventing or lessening competition in, or substantially con-

trolling within any particular area or district or generally, production,

manufacture, purchase, barter, sale, storage, transportation, insurance

or supply, or

(f) otherwise restraining or injuring trade or commerce, or a mer-

ger, trust or monopoly, which combination, merger, trust or monopoly has

operated or is likely to operate to the detriment or against the interest

of the public, whether consumers, producers or others."

"(4) 'Merger, trust or monopoly' means one or more persons

(a) who has or have purchased, leased or otherwise acquired any con-

trol over or interest in the whole or part of the business of anoth-

er; or
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(b) who either substantially or completely control, throughout

any particular area or district in Canada or throughout Canada

the class or species of business in which he or they are engaged,

and extends and applies only to the business of manufacturing, producing,

transporting, purchasing, supplying, storing or dealing in commodities which

may be the subject of trade or commerce: Provided that this subsection shall

not be construed or applied so as to limit or impair any right or interest

derived under The Patent Act, 1935, or under any other statute of Can ada."
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Act Not Applicable to Labor

The Act is not applicable to combinations of workmen or employees for

their own reasonable protection as such workmen or employees.

Filing Complaint Against Combine

Any six persons, British subjects, resident in Canada who are of the

opinion that a combine exists may apply to the Commission in writing for an

investigation of such alleged combine and furnish the evidence on which such

opinion is based. The application should be accompanied by a statement show-

ing among other things the manner in which and the extent thereof the alleged

combine is believed to operate or to be about to operate to the detriment or

against the interest of the public whether consumers, producers or others.

The Commission may upon such application or on its own motion make inquiry

of the matters alleged.

Investigation by Commission

If, as the result of inquiry, the Commission is of the opinion that an

investigation should be made, appropriate action shall be taken to investigate

the alleged combine. -

At the conclusion of every investigation a report shall be made by the

Commission to the Minister indicating the conclusions reached and the action

taken.

When the Commissioner is of the opinion that an offense has been com-

mitted the action provided in section 31 may be taken. Section 31 is as fol-

lows:
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"31 (1) Whenever in the opinion of the Commission an offense has

been committed against any of the provisions of this Act, the Commission
may remit to the attorney general o* any province within which such al-

leged offense shall have been committed, for such action as such attorney

general may be pleased to institute because of the conditions appearing,

(a) any return or returns which may have been made or rendered

pursuant to this Act and are in the possession oi the Commission and

relevant to such alleged offense; and

(b) the evidence taken on any investigation by the Commission,

and the report of the Commission."

Penalties

Section 32 of the Act provides the penalty for those guilty cf an in-

dictable offense thereunder. Section 32 is as follows:

"32 - Every one is guilty oi an indic+able offense and liable to a

penalty not exceeding 10,000 dollars or to 2 years inmrisonment, or if a

corooration to a penalty not exceeding 25,000 dollars, who is a party or

privy to or knowingly assists in the formation or operation o*" a com-

bine within the meaning o* this Act.

-- - "(2) No prosecution for any oHense under this section shall be com-

menced, otherwise than at the instance of the solicitor general of Canada

or of the attorney general of a Province."

Remedies

Appropriate remedies are provided for in the event a Customs duty or

patent furthers the interests of manufacturers or dealers to the detriment of

the public, in the following sections 29-30:

"Sec. 29 - Whenever, i rom or as a result, of an investigation under

the provisions of this Act, or from or as a result of a judgment of- -the

Supreme Court or Exchequer Court of Canada or of any superior court, or

circuit, district or county court in Canada, it appears to the satisfac-

tion of the governor in council that with regard to any article of
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commerce, there exists any combine to promote unduly the advantage of manu-

facturers or dealers at the expense of the public, and if it appears to the

governor in council that such disadvantage to the public is facilitated by

the duties of custom imposed on the article, or on any like article, the gov-

ernor in council may direct either that such article be admitted into Canada

free of duty, or that the duty thereon be reduced to such amount or rate as

will, in the opinion of the governor in council, give the public the benefit

of reasonable competition."

"Sec. 30 - If the owner or holder of any patent issued under the Patent

Act has made use of the exclusive rights and privileges which as such owner

or holder he controls, so as

(a) unduly to limit the facilities for transporting, producing, man-

ufacturing, supplying, storing or dealing in any article which may be a subject

of trade or commerce; or

(b) to restrain or injure trade or commerce in relation to any such

article; or

(c) unduly to prevent, limit or lessen the manufacture or production

of any article; or

(d) unreasonably to enhance the price of any article; or

(e) unduly to prevent or lessen competition in the production, man-

ufacture, purchase, barter, sale, transportation, storage or supply of any ar-

ticle such patent shall be liable to be revoked.

"(2) If the minister reports that a patent has been so made use of, the

minister of justice may exhibit an information in the Exchequer Court of

Canada praying for a judgment revoking the patent; and the court shall thereup-

on have jurisdiction to hear and decide the matter and to give judgment re-

voking the patent, or otherwise, as the evidence before the court may require."

-0-
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