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Abstract 

In the post-Enlightenment period, Anglo-American criminal law has been applied with increased 

force, and an ever expanding scope, to collective actors like corporations and other organizations.  Recent 

scholarship has focused on developing “truly organizational” bases of liability that break with the 

conventional approach of imputing individual conduct to an organization and instead analyze culpable 

conduct and intent in a way that reflects the distinct and independent capacity of organizations to pursue 

their interests or goals collaboratively.  In 2004, Canada enacted amendments inspired by these ideas in 

the hope they would lead to more effective criminal enforcement against organizations. Twelve years 

later, however, the promise of Bill C-45 is largely unfulfilled.  In this thesis, I explore how much of this 

failure of law reform to deliver transformational change is attributable to an individualist bias that 

permeates how we think about what it means to be responsible and how this then shapes the responsibility 

ascription process.  Using an analytical framework that combines criminal law theory with selected 

aspects of rational-structural theory and organization culture, I suggest that a promising way forward may 

lie in reframing the essential qualities required to be a subject of the criminal law in a way that captures 

the unique attributes that make organizations different from individuals.  The resulting organizational 

concept of responsible agency allows for an integration of organizational reality into how we assess 

organizational culpability while keeping the ambit of criminal liability within the limits of what is 

practicable and fair.  This better aligns with the spirit of Bill C-45: to impose criminal liability in a way 

that takes organizations – and their crimes – seriously. 
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Chapter 1 – Introduction, Research Question, Methodology & Scope 

Introduction 

Organizations play an important role in modern society.  As social structures designed to 

foster the collaborative pursuit of goals, they bring together people and resources in ways that 

have the potential to generate effects that go well beyond what any one individual could have 

done on his own. Sometimes this is described as producing a sum greater than its parts, but a 

more accurate way of putting it is to say that the process of pursuing goals collectively 

fundamentally transforms human behaviour into something that is not only greater than but also 

distinct from what individuals are able to do.  Indeed, common sense suggests that, in general, 

people will not go to the effort of organizing themselves without at least the prospect of being 

able to achieve something other than what they could separately. 

It follows from this common sense idea of what motivates people to organize that they 

have some purpose in mind which they believe will be better achieved collaboratively than 

individually.  As with individual behaviour, one has to take as a starting premise that most people 

will organize themselves for purposes that fall within the wide range of things that are legally 

permitted (which should, as a general matter, overlap with accepted social mores).  Moreover, 

one would expect that the way in which people collaborate toward those objectives would also be 

guided by the standards of behaviour enshrined in law.  This being said, just as with individual 

conduct, there will be times when either the purpose of the organization or the manner in which it 

is being pursued collaboratively does not conform to the outer limits of acceptable behaviour set 

out in the law, whether it is done intentionally, recklessly or negligently.  It should follow that in 

such circumstances we demand accountability from the organization for the wrongful conduct 

and inflict upon it such punishment as is appropriate and just.   
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Over the past 100 years, but particularly in the last 20, the notion of holding collective 

entities (most commonly, but not exclusively, commercial corporations) to account under the 

criminal law has undergone an astounding transformation.  Largely dismissed outside the 

confines of strict liability prior to the turn of the 20th century it has emerged as an important 

affirmation of the idea that economic power, especially that which is exercised collectively 

through vehicles treated as legally independent of their members, is not above the law.  While one 

could argue that being subject to criminal responsibility is a natural corollary of the considerable 

rights accorded to legal persons, the evolution of corporate criminal liability reveals a much 

deeper concern with how the collective pursuit of legitimate and legally-sanctioned goals can 

nevertheless be exercised in ways that are sufficiently reprehensible to warrant the coercive force 

of the state to be brought to bear on them.  Indeed, in recent years public expectations have 

increasingly tilted toward a more prominent role for the criminal law where the pursuit of profit 

appears to have trumped the kind of important social values (such as respect for human life and 

security) typically protected by criminal prohibitions.  Much of this can be attributed to shifting 

attitudes about the nature of crime in the wake of a number of high profile “disasters” – system-

type failures or high-risk practices causing catastrophic or widespread harm (mine collapses, 

pollution of vulnerable ecosystems, credit crises).  What might once have been seen as 

unfortunate accidents or just “part of operating a business” are increasingly seen as negligent, 

reckless or even willful failures to make responsible decisions about foreseeable risks by entities 

with the resources and knowledge to do so. 

Among scholars and policy-makers, there has always been a diversity of views about the 

proper place of the criminal law within the broader regulation of collective actors engaged in 

productive economic activity.  There is a vast literature that examines what basis (or bases) of 

liability is best suited to the task of applying the criminal law to organizations.  For the better part 
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of the 20th century, this was largely confined to two dominant models: respondeat superior and 

the identification doctrine.  Now, attention has increasingly turned away from these derivative 

bases of liability in pursuit of one that might better capture the essentially collective character of 

organizations.  The proposals that have emerged are generally labelled “truly organizational” 

bases of liability because they seek to break with the conventional approach of imputing 

individual conduct to an organization in favour of an analysis of culpable conduct and intent that 

reflects the distinct and independent capacity of organizations to pursue their interests or goals 

collaboratively.     

Certain jurisdictions, including Canada, have integrated some elements of these scholarly 

proposals into their criminal law, the premise being that crafting a basis of liability tied to how 

organizations actually function will allow for a more meaningful consideration of organizational 

culpability and punishment by displacing outmoded conceptions of organizations that looked 

through the entity to the individuals who were seen ultimately controlling them.  In Canada, 

legislative reforms enacted in 2004 were shaped by the fallout from the Westray Mine collapse in 

1992, where the corporate operator of the mine was never successfully prosecuted for its role the 

events that ultimately led to the deaths of 26 miners.  The reforms were presented as a major 

overhaul of the then corporate criminal liability regime that would provide the legal tools to bring 

businesses, especially corporations, to account for serious violations of the law. Despite these 

laudable intentions, it is becoming increasingly apparent that these top down changes to legal 

rules have generated neither the level nor the kind of enforcement activity that was expected.  

While most experts did not expect a radical change to enforcement activity, at least in the short to 

medium term, even they are dismayed by the lack of noticeable impact the reforms have had after 

being in force for more than ten years.   
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In this thesis, I explore the extent to which the apparent failure of law reform to deliver 

on its much-touted promise of transformational change is attributable the individualist bias that 

permeates how most foundational concepts of the general criminal law are conceived and applied.  

Given that organizational criminal liability does not exist in isolation from the general criminal 

law, any special rules applicable to organizations (like the 2004 reforms) are designed to fit 

within the larger parameters of the general criminal law.  However as only a tiny subset of the 

criminal law has been modified to reflect “organizational” reality, there is an inevitable tension 

between these new organizational concepts and the abstract individualism to which the rest of the 

criminal law remains tethered.  As I explain, the weight of the former pulls the latter toward it, 

distorting how “organizational” reality is applied in real cases.  If one considers the already 

considerable practical complexities in prosecuting organizations, it is not entirely surprising that 

those who apply the law are reluctant to embrace the additional challenge of breaking out of a 

well-entrenched and familiar paradigm for assessing culpability. 

Starting from the position that it is not only justified but critically important to hold 

organizations to account under the criminal law, I suggest that a promising way forward may lie 

in adjusting how we think about two key questions: what it takes to be treated as a responsible 

subject and the conditions to be met to be found criminally responsible in a given case.  Drawing 

on a foundation built from criminal law theory and selected elements of the rational structural and 

organization culture schools of organization theory, it is reasonable to assert that the kind of 

organizations already subject to the criminal law are endowed with a capacity to act for reasons, 

that is analogous, though not identical to, that which is presumed to exist in individuals.  The 

challenge lies giving practical effect to the recognition of organizations a distinct responsible 

subjects by adjusting how we assess the conditions of liability to ensure that it is the organization, 

as a collectivity, that is the relevant locus of analysis rather than individual subjects.  This 
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approach reimagines the reasonable and fair bounds of culpable conduct and intent for which an 

accused can be legitimately called to account as a function of the unique qualities of collective 

subjects.  The resulting organizational responsible subject provides the critical point of reference 

to ground an analytical framework that can, at a practical level, support a shift away from the 

distorting and ill-suited lens of abstract individualism toward a truly organizational perspective 

that aligns with the spirit of law reform in this area.  In short, reframing how we think about 

responsibility in organizational terms offers the prospect of treating organizations in a manner 

reflective of the nature and extent of their capacity for good and bad.  In other words – taking 

them seriously. 

1.1 Research question 

Is there a way for Canada to better fulfill the promise held out at the time of the 2004 

reforms to facilitate holding large, complex organizations to account for serious criminal 

offences? 

The research question is directed at addressing a very practical problem: changes to 

Canadian criminal law designed to broaden the nature and extent of wrongdoing that could be 

imputed to the organization – including some, albeit limited, recognition of collective action and 

intention1 – were not having their intended effect.2 

                                                      

1 Both ss. 22.1 and 22.2 C.cr. allow for proof of each of the mental and conduct elements of the 

offence to come from different individuals.  Section 22.1 also allows the conduct element of penal 

negligence to be drawn from the conduct of 2 or more individuals and the fault element to be gleaned from 

the senior officers, collectively, though this latter part of the provision has yet to be interpreted or applied. 
2 Part of the dissatisfaction with the 2004 reforms is the lack of actual enforcement.  Though a 

certain delay in enforcement activity was to be expected, some scholars, such as Harry Glasbeek and 

Steven Bittle, contend that institutional pressures continue to fuel a strong prosecutorial resistance to 

indicting organizations for criminal offences.  See: Glasbeek, Harry, "Missing the targets – Bill C-45: 

reforming the status quo to maintain the status quo", (2013) 11:2 Policy and Practice in Health and Safety 

9, [Glasbeek (2013)]; Bittle, Steven, "Cracking Down on Corporate Crime?  The Disappearance of 

Corporate Criminal Liability Legislation in Canada", (2013) 11:2 Policy and Practice in Health and Safety 

45, [Bittle (2013)]; Bittle, Steven, Still Dying For a Living: Corporate Criminal Liability After the Westray 

Mine Disaster, (Toronto/Vancouver: UBC Press, 2012) [Bittle (2012)].  Without minimizing the 
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The search for solutions presupposes we have some idea of the factors contributing to the 

problem.  An obvious candidate for consideration was the new attribution rules themselves.  Were 

they, despite the 2004 reforms, still too narrowly drawn and weighted toward the imputation of 

individual conduct, particularly with regard to mens rea?  As I discuss in chapter 2, many scholars 

share my view that liability imposed by attribution (whether by vicarious liability or an 

identification doctrine-type approach) for the most part works against applying a truly 

organizational perspective on liability, especially for intent. This is because the simplest way of 

proving the elements of the offence is to fragment the analysis into separate instances of 

individual culpable wrongdoing that are then deemed “organizational” by virtue of the connection 

between the individual and the organization.3  Over the past 25 years, there have been a number 

of scholarly theories and law reform proposals aimed at constructing some form of organizational 

unit of reference (often based on notions of organization culture) to be applied to the assessment 

of the organizational culpability.  Upon closer examination, however, most entity-based analyses 

of liability are grafted onto the conventional framework within which the criminal law has always 

been applied4 – a framework that is premised on the idea that the paradigmatic subject of the 

                                                      

importance of understanding the factors driving enforcement activities in assessing the effectiveness of the 

Westray reforms, the trends emerging from those cases where the law has been applied suggest that greater 

enforcement alone would not be sufficient to deliver on the promise of greater organizational 

accountability.  My dissertation is directed at these legal and interpretive challenges, though my hope is 

that addressing these limitations may foster greater enforcement by providing the analytical tools to support 

more creative use of the current provisions. 
3 There are two reasons for this:  one is that this follows closely the well-established analysis used 

under the identification doctrine, the second is that having an individual person whose conduct and intent 

are sufficient for individual liability gives the Crown leverage to negotiate a plea deal either with the 

individual or with the organization. 
4 There are exceptions, such as Fisse and Braithwaite’s seminal 1993 work: Corporations, Crime 

and Accountability (Cambridge: Cambridge University Press, 1993).  In it, they proposed a notion of 

reactive fault on which to anchor the assessment of liability.  This altered analytical framework shifted the 

analysis of culpability from assessing responsibility for a wrongful act directly to how the corporation 

responded to (and remedied) a wrongful act that occurred within the ambit of the corporation’s activities or 

perpetrated by one of its agents with the scope of their duties.  This kind of analysis was by its nature 

directed at assessing the overall corporate response rather than that of specified individuals.  Another 

approach, developed around the same time, was a basis of liability built around how organizations assess, 

and respond to, situations of risk: Gobert, James, "Corporate Criminal Liability: New Crimes for the 
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criminal law is an individual responsible subject.5  What happens is that organizations may be 

treated as responsible in theory, but in practice we evaluate culpability using the individual 

responsible subject as the locus of analysis.  This begs the question, why have a separate basis of 

liability for organizations, unless they are indeed a distinct kind of responsible subject whose 

culpability ought to be assessed from that perspective? 

As I looked closer this unresolved preliminary issue, it became apparent that it has 

profound effects on how we look at and apply organizational liability.  The gradual subjecting of 

organizations to the criminal law also exposes a number of convenient shortcuts on which we rely 

when applying the criminal law to individuals, shortcuts that apply poorly – or not all – to 

organizations.  Even in the individual context, these shortcuts are subject to criticism, 

nevertheless they have become inextricably linked to our understanding of what it means to be 

responsible, who qualifies as a proper subject of criminal law and how we think about the 

elements of an offence.  With organizations, rather than deal with this mismatch between an 

entity-based analysis and the qualities of responsible agency, however, we bend the basis of 

liability so as to enable prosecutions and access to punishments when we feel compelled to do so, 

something that opens the regime up to charges of inconsistency and arbitrariness in enforcement.  

We tend to justify the unfair use of individuals and the incomplete basis on which we obtain 

                                                      

Times", (1994)  Crim L R 722, [Gobert (1994B)], though Gobert’s approach expressly sidesteps the matter 

of adapting existing concepts of criminal law, such as mens rea, to an organizational reality, arguing that 

new, organizational concepts, ought to be used instead.  I discuss Gobert’s approach in chapter 3. 
5The individual notion of responsible subject is by no means immune from criticism.  Nicola 

Lacey in particular argues there was nothing predetermined or inevitable about the unitary subjectivist 

version of the concept that has emerged in Anglo-American legal theory and practice: Lacey, Nicola, "In 

Search of the Responsible Subject: History, Philosophy and Social Sciences in Criminal Law Theory", 

(2001) 64:3 Modern L Rev 250, [Lacey (2001)]; Lacey, Nicola, "Institutionalising Responsibility 

Implications for Jurisprudence", (2013) 4:1 Jurisprudence 1, [Lacey (2013)]. See also: Norrie, Alan, 

Crime, Reason and History: A Critical Introduction to Criminal Law, (Cambridge: Cambridge University 

Press, 2014) [Norrie (2014)]; Wells, Celia, Corporations and Criminal Responsibility, (Oxford: Oxford 

University Press, 2001) [Wells (2001)].  I take up Lacey’s objections and their implications for 

organizational responsible agency in subsequent chapters. 
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convictions with two very weak ideas: it’s better than nothing or the ends justify the means.  This 

is a dangerous path to take because it untethers what we officially retain as the basis of 

responsibility from what is the real source of the crime.  In other words, despite what we say, the 

entity-based conception of liability ends up being interpreted in such a way that the organization 

is rarely, if ever, held to account other than on the basis of the wrongdoing of a specific 

individual.  This has effects that seriously undermine the justifications we ostensibly rely on to 

justify separate organizational liability in the first place.  This convinced me that fully canvassing 

these effects and developing a theoretical framework to address them was a key step toward 

achieving the full extent of the promise held out by the 2004 reforms.  

1.2 Methodology 

The research question posed is clearly of greatest import to the field of law and more 

specifically the sub-field of corporate/organizational criminal liability.  As such, I adopt a 

standard legal research method for the dissertation, namely the collection and critical analysis of 

relevant documentary legal sources: legislation, scholarly literature and case law.  The legal 

research was complemented by research in a second discipline – organization theory.  

Organization theory is an interdisciplinary field to which scholars from many disciplines have 

contributed notably management, sociology, ecology, systems engineering, psychology, 

economics and anthropology.  As a consequence, organization theory is a field with many 

approaches and perspectives, none of which can be considered dominant.6  Moreover, though 

some have offered their own views as to how some of the major schools of thought might be 

                                                      

6 Scott, Richard W & Gerald F Davis, Organizations and Organizing: Rational, Natural, and 

Open System Perspectives, (Upper Saddle River, NJ: Pearson Prentice Hall, 2007) [Scott & Davis (2007)]; 

Shafritz, Jay M & J Steven Ott, Classics of Organization Theory, (Belmont, CA: Wadsworth/ Thompson 

Learning, 2001) [Shafritz & Ott (2001)]; Jaffee, David, Organization Theory: Tension and Change, (New 

York: McGraw Hill, 2001) [Jaffee (2001)]. 
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combined7, a complete synthesis of the field into a unified whole is neither possible, nor sought 

after.  This is not entirely surprising when one considers that as complex social structures, 

organizations can be analyzed from a variety of perspectives and at different levels, depending on 

what aspects of organizations are being examined and the ultimate purpose of the analysis. 

Though the label organization theory is the name commonly used to refer to the academic 

field of study, the issues that fall within its purview are not the exclusive domain of scholars and 

researchers, nor is the audience for this research solely academic.  The ever-increasing demand 

for advice and strategies (typically directed at managers and “leaders”) about how to achieve a 

variety of objectives within and through organizations has spawned a considerable amount of 

popular literature.  Some of these works, written as much by academic “experts”8 as lay people 

with practical experience9 have had considerable influence on the evolution of the academic field.  

I have, where relevant, referred to some of these works. 

Legal scholarship that draws on the work of scholars and other writers in this 

comparatively large, complex and diverse (interdisciplinary in itself) field is still relatively rare10, 

                                                      

7 A well-respected attempt at drawing links between the dominant perspectives is that of Scott & 

Davis (2006).  They argue that the coexistence of multiple approaches within organization theory is a 

strength reflecting as it does the diversity of points of view and perspectives that can be used to analyze 

organizations.  They emphasize that the theories are constantly evolving in relation to one another; older 

theories are influenced and updated by new ideas and data, just as new theories are a product of what has 

come before.   
8 An important example of a serious scholar who seeks to provide practical guidance to real-life 

managers is Henry Mintzberg.  See eg, his most recent book: Mintzberg, Henry, Managing, (San Francisco: 

Berrett-Koehler Publishers Inc, 2009) [Mintzberg (2009)]). See also Hammer, M & J Champy, 

Reengineering the Corporation, (New York: Harper Collins, 2001 (org pub 1993)) [Hammer & Champy 

(2001)] 
9 The term “lay person” is perhaps inaccurate.  Many non-scholars who make contributions to the 

field are active managers or administrators.  The iconic example is Chester Barnard, President of The New 

Jersey Bell Telephone Company, whose seminal work The Functions of the Executive is considered a 

classic:Barnard, Chester I, The Functions of the Executive, (Cambridge, MA: Harvard University Press, 

1968) [Barnard (1938, repr 1968)]   Indeed, different aspects of his ideas have been incorporated into each 

of the three dominant perspectives described by Scott & Davis. 
10 Though many scholars evoke the intuitive idea that organizations are different from individuals, 

far fewer actually integrate organization theory scholarship directly into their analysis of organizational 

criminal liability.  Some significant examples from the latter group are: Fisse, Brent & John Braithwaite, 



 

 

10 

 

though it is gaining interest.  As a consequence, I conducted my research into this field using the 

same methodology as applied to the legal aspects of the dissertation, though it was very targeted 

and remained at a level of generality reflective of the secondary position this field played within 

the overall dissertation.11  I outline the basic confines within which I conducted my research into 

organization theory in the next section. 

1.2.1 Defining feasible limits: a modest approach to interdisciplinarity    

In looking to another field for analytical tools and insights into how to solve what is 

essential a legal issue, I am cognizant of two considerable dangers.  The first is that I will make 

use of organization theory in a way that does not respect its field logics12 or grossly misapplies or 

misconstrues a theoretical framework or research finding.   The second is that however well I 

might understand the organization theory elements to ground my approach, their integration into a 

legal framework would not be workable within the confines of the current legal system, 

especially the core tenets13 of the criminal law.   

                                                      

Corporations, Crime and Accountability, (Cambridge: Cambridge University Press, 1993) [Fisse & 

Braithwaite (1993)], Dan-Cohen, Meir, Rights Persons and Organizations: A Legal Theory for 

Bureaucratic Society, (Berkeley University of California Press, 1986) [Dan-Cohen (1986)], Coffee, Jr, John 

C, "No Soul to Damn, No Body to Kick: An Unscandalized Inquiry into the Problem of Corporate 

Punishment", (1980-81) 79 Mich L Rev 386, [Coffee (1980-81)]; Bucy, Pamela H, "Corporate Ethos: A 

Standard for Imposing Corporate Criminal Liability", (1990-91) 75 Minn L Rev 1095, [Bucy (1990-91)]; 

Wells (2001).  
11 Only a subset of the research I conducted in organization theory was necessary to build my 

theory of responsible agency.  A particularly rich area for further study is the subfield of organization 

culture and behaviour.  I discuss some possible avenues of research drawing on this subfield in chapter 7. 
12 I have used Scott & Davis’ term to describe the basic parameters applicable to a “field”. Scott & 

Davis (2007). 
13 As an example, some more recent conceptions of organizations, such that of the virtual 

organization, see organizations as coalitions that form on the basis of need and circumstance and thus do 

not have identifiable or stable boundaries or membership.  Even assuming that some organizations might be 

best analyzed from this perspective, integrating such a fluid and changing idea of the organizations would 

be impossible under the current conception of the criminal law.  All of its core principles: primary liability, 

proof of elements of the offence beyond a reasonable doubt, presumption of innocence, the protection of 

the basic rights of the accused in the context of a criminal investigation and prosecution depend on the 

ability to know who the accused is and to distinguish the accused from others – an organizational accused 

must, therefore, have clear and stable boundaries.  Though the provision has not been fully interpreted, it is 
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On the matter of exercising appropriate care in drawing from a field that is not my own, 

the nature of the field itself – interdisciplinary and multi-paradigm – works in my favour.  

Without discounting the importance of recognizing the difference between this vast and 

complicated field (generally considered a social science) and the relatively smaller discipline of 

law, organization theory is a field where differences (and even serious disagreement) about even 

the most basic field logics abound – it is, for the most part, an accepted state of affairs.  

Moreover, within the field itself, theories and data are regularly revisited, reinterpreted and 

reapplied outside their original intended contexts and disciplines.  As such, there is less danger 

than one might think of making a patently wrong choice of paradigm or of grossly misusing it.    

A second factor is also relevant.  Despite the enormous depth and breadth of issues that 

are addressed in organization theory, no approach or vision of organizations has been specifically 

designed to address the particular challenges of imposing criminal liability (and especially not 

liability of the kind envisaged by Canadian criminal law).  From the outset therefore, it has been 

apparent that I will have to make use theories and data that were developed and collected for 

different purposes than my own.  Given this, it is not surprising that I have drawn ideas from 

more than one approach, something that, in the confines of the discrete problem I am looking to 

solve, can be done without violence to the underlying precepts of either approach. Indeed, mixing 

of elements of different approaches is not uncommon within the field. 

On the matter of integrating elements of organization theory into the law, much of the 

danger of damaging the legal framework within which criminal liability is imposed has been 

mitigated by my limiting the scope of the problem to be addressed to the narrow circumstances of 

mens rea liability.  Nevertheless, in looking to organization theory to support a distinct 

                                                      

difficult to imagine that transitory alliances or networks alone could satisfy the definition of organization in 

the Criminal Code. 
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organizational form of responsible agency, I was mindful of the fact that whatever I proposed 

would have to be compatible with the legal requirement that we be able to clearly identify who 

and what is the accused and that the elements of the offence be established on the basis of 

observable artifacts of behaviour which can be assessed by finders of fact and, critically, support 

the making of inferences about intent. 

In seeking to develop a concept of organizational responsible agency that does not 

require a radical altering of the criminal law from its current form, I have not rejected the 

possibility that organization theory might serve as the basis for more far-reaching changes to how 

the law treats organizations (not just in the criminal law), only that this is a question for another 

day. For my present purposes, it is better to proceed with incremental change to the criminal law. 

1.3 Scope 

1.3.1 Field of law 

The general scholarly field to which this dissertation makes a contribution is often 

referred to as “corporate” criminal liability, though this label is not necessarily applied 

consistently or to precisely the same content.  Moreover, the field of corporate criminal liability is 

sometimes described by reference to specific categories of crime (“white collar crime”14, 

“economic crime” “business crime”).  This can give the impression that corporate criminal law is 

principally concerned with (or even limited to) crimes of an economic nature.  While there are 

obvious overlaps between what these labels refer to, there are valid reasons to refrain from 

treating them as equivalent, not least of which is the fact that under the Canadian regime, 

organizational liability provisions apply to all criminal offences regardless of type.   As a 

                                                      

14 For a discussion of the history and meaning of this term, see Green, Stuart P., Lying, Cheating, 

and Stealing: A Moral Theory of White-Collar Crime, (Oxford & New York: Oxford University Press, 

2006) [Green (2006)], 11-20. 
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consequence, when I use either the term corporate criminal liability or to its more complete 

cousin – organizational criminal liability, I am referring to the basis of liability that is applied to 

particular category of accused – the corporation or the organization, as the case may be – not a 

category of wrongful conduct. 

1.3.2 Corporate criminal liability vs organizational liability 

With regard to the qualifier “corporate”, it is important to note that it is a term of 

convenience that reflects the origins of this basis of personal jurisdiction – corporations were the 

first collective entities subject to the criminal law in the modern era.  At present, among those 

jurisdictions where criminal law liability is imposed on collective entities, it is most frequently 

limited to corporate actors, though it can sometimes extend to other kinds of business 

organization or to other kinds of legal person.   Until 2004, it was also the term used in Canada 

since the case law-based identification doctrine applied only to legal persons, and corporations 

were the most common form of entity subject to criminal liability.   

Despite the common usage of the term “corporate criminal liability”, I have chosen to use 

the term “organizational criminal liability” in connection with the development of my approach to 

organizational responsible agency and this, for two reasons.  First, the ambit of Canadian criminal 

law was extended to organizations in 2004.  Even if corporations remain the most common form 

of organization accused under the criminal law, it is important to use a term that highlights one of 

the key elements of the Westray reforms – extending the application of the criminal law to a wide 

variety of collective actors, regardless of whether they have legal personality.  Second, in 

developing my theory of organizational responsible agency, my primary objective is to make it 

more reflective of the essentially collective character of organizations.  Unlike the term corporate, 

which simply refers to a means of carrying on business through the vehicle of a separate legal 

person, the term organizational unequivocally refers to structured groups without regard to the 
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method of organization or whether they are a form of business enterprise.  Consequently, I will 

use to the term corporate criminal liability only where the basis of liability in question is 

restricted to legal persons, such as pre-2004 Canadian law.  

1.3.3 Criminal liability vs regulatory liability 

I would add a further comment on the limits of the area of law covered by this 

dissertation.  Given the structure of the Canadian organizational liability provisions in the 

Criminal Code, which are limited to those offences for which the Crown must prove a fault 

element of at least penal negligence, sometimes called “mens rea offences” or “true crimes”, I 

have excluded any discussion of either strict or absolute liability offences.  This being said, the 

basic elements of my conception of organizational responsible agency may very well prove useful 

in the context of assessing what constitutes organizational due diligence (for strict liability 

offences). Furthermore, though the dividing line between so-called regulatory liability and true 

criminal liability does not perfectly overlap with the tripartite classification of modes of fault15, as 

a practical matter, my analysis is limited to the Criminal Code offences as well as certain serious 

economic crimes to which the courts have applied the governing principles of organizational 

criminal liability, notably those in the Competition Act and the Income Tax Act.    

1.4 Some brief remarks about structure 

While this is principally a law dissertation that has adopted a legal research methodology, 

in order to accommodate the interdisciplinary component of the core argument, I have elected to 

structure the text using a hybrid of law and social science conventions.  

                                                      

15 This classification was set out by the Supreme Court of Canada in R v Sault Ste Marie, [1978] 2 

SCR 1299, [Sault Ste Marie]. 
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Leaving aside this introductory first chapter and the conclusion, the thesis comprises six 

chapters.  Chapter 2 canvasses the strands of scholarly literature most relevant to the research 

question.  This is followed by a critical examination of Canadian law in Chapter 3.  These two 

chapters set the stage for Chapters 4 to 6, which describe the three components which, taken 

together, form the foundation for my concept of organizational responsible agency.  Chapter 7 

then examines the ways to integrate this concept into the assessment of organizational liability so 

as to increase the effectiveness of the Canadian regime relative to the aims of the 2004 reforms 

and outlines some promising avenues for future research that build on the work done in the thesis 

before offering some general conclusions. 

I turn now to my overview of and commentary on the scholarly literature most relevant to 

the research question. 
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Chapter 2 – Literature Review 

 

My objective in this chapter is to twofold: first to provide a survey of the academic 

literature that has, over the last 30 years16, examined the theoretical and practical challenges in 

applying the criminal law to corporations (and now, increasingly, organizations in a broader 

sense).  This will provide a sketch of the diversity of challenges that come into play when 

applying the criminal law to collective entities.  This in turn lays the groundwork for my second 

objective, which is to show that the central question addressed by this thesis - the matter of 

whether organizations are responsible subjects, in the way the notion is understood by the 

criminal law – is a critically important threshold issue that has been, for a number of reasons, 

largely overlooked17. 

 

                                                      

16 As explained in the previous chapter, this time limit reflects the focus of my dissertation on 

Canadian law and recent trends in moving toward an organizational basis of liability in other jurisdictions 

such as Australia and the UK.  Circumscribing the time period like this should not be taken to suggest that 

interest in corporate criminal liability from legal scholarship and criminal enforcement did not exist well 

prior to that time (though in terms of enforcement, it was uneven and inconsistent).  For an excellent 

overview of the history of English law in relation to corporate criminal liability (the root from which 

Canadian law developed, though not in identical fashion, see Wells (2001), at 84-105 (general history of 

corporate criminal law in England) and 106-126 (specifically with regard to corporate manslaughter) see 

also: Harding, Christopher, Criminal Enterprise, (Cullompton, Devon: Willan Publishing, 2007) [Harding 

(2007)] (Harding draws interesting parallels, historical and current, between the treatment of organizations 

as subjects of criminal law and the treatment of states as subjects of international law).  For a history of US 

enforcement, see Laufer, William S, Corporate Bodies and Guilty Minds: The Failure of Corporate 

Criminal Liability, (Chicago & London: University of Chicago Press, 2006) [Laufer (2006)].  
17 A notable exception is the thoughtful work of Christopher Harding: Harding (2007).  His 

approach and mine are motivated by many of the same common concerns.  However, as I explain in later 

chapters his concept is put together differently and his analysis is directed at a wider range of issues than 

mens rea liability.  He is particularly interested in question of the fair distribution of liability between 

individuals and organizations.  He also studies a wider range of organizations than I do. 



 

 

17 

 

2.1 General remarks on the scope of the review and selection criteria 

2.1.1 Scope of the review 

In this overview of the academic literature, my focus is primarily on legal scholarship in 

the field of law referred to as “corporate criminal liability.”18  This being said, I have also 

included discussion of some works of moral philosophy that have an impact on legal theories and 

law reform proposals in this area.19 

                                                      

18 As explained in my introductory chapter, though I prefer the term “organizational criminal 

liability” to describe the field of law concerned with applying the criminal law to collective entities, in this 

chapter I will use the more conventional term “corporate criminal liability” as it remains the most common 

English-language label used in the Anglo-American jurisdictions with which Canada shares a common 

heritage: principally Great Britain, the United States and Australia.  Moreover, the label continues to be 

used by the commentators most active in this field in Canada, despite the broader ambit of criminal liability 

since the 2004 amendments. See eg, Archibald, T., K. Jull & K. Roach, "Corporate Criminal Liability: 

Myriad Complexity in the Scope of Senior Officer", (2014) 60 C.L.Q. 386, [Archibald, Jull & Roach 

(2014)]; Archibald, T., K. Jull & K. Roach, "Critical Developments in Corporate Criminal Liability", 

(2013) 60 CLQ 92, [Archibald, Jull & Roach (2013)]; Archibald, T., K. Jull & K. Roach, "The Changed 

Face of Corporate Criminal Liability ", (2003-2004) 48 CLQ 367, [Archibald, Jull & Roach (2003-04)]; 

Bittle (2013); Bittle, Steven & Laureen Snider "From Manslaughter to Preventable Accident: Shaping 

Corporate Criminal Liability", (2006) 28:4 Law & Policy 470, [Bittle & Snider (2006)]; Keith, Norm, 

Corporate Crime and Accountability in Canada: From Prosecutions to Corporate Social Responsibility, 

(Markham, ON: Lexis-Nexis Canada, 2011) [Keith (2011)]; Macpherson, Darcy L, "Extending Corporate 

Criminal Liability: Some Thoughts on Bill C-45", (2003-2004) 30 Man LJ 253, [Macpherson (2003-04)].  

Given Canada’s bilingual legal culture, I would note that in French, the two most common expressions 

used to refer to corporate criminal liability are “le droit pénal des personnes morales” and  “le droit pénal 

des entreprises”, which approximately capture the traditional focus on incorporated commercial entities, 

though the former is limited to entities with legal personality (though not necessarily commercial ones) 

while the latter  includes to any form of carrying on a business (but not typically non-business entities), see 

eg: R v Scrocca, 2010 QCCQ 8218, [Scrocca (2010)], par 106.  In Canada, the expressions “droit pénal des 

organisations” or “responsabilité pénale des organisations” are becoming more common :  See eg : Collins-

Hoffman, Pierre-Christian & Guy Pinsonnault, "The Liability of Organizations for Economic Crimes", 

(2014) 27:1 Can. Comp. L. Rev. 79, [Collins-Hoffman & Pinsonnault (2014A)] (The reference here is to the 

English language version of the article.  The French version is published in the same issue : Collins 

Hoffman, P.-C. & G. Pinsonnault, "La responsabilité criminelle des organisations en matière d'infractions 

d'ordre économique", (2014) 27:1 Rev can dr conc 132, [Collins Hoffman & Pinsonnault (2014B)]; R v 

Pétroles Global, 2013 QCCS 4262, [Pétroles Global (2013)], par 9. 
19 My references to moral philosophy are necessarily very selective and focus on those whose 

influence on the field of corporate criminal liability is widespread and significant, such as Philip Pettit and 

Peter French: List, Christian & Philip Pettit, Group Agency: The Possibility, Design and Status of 

Corporate Agents, (Oxford: Oxford University Press, 2011) [List & Pettit (2011)]; Pettit, Philip, 

"Responsibility Incorporated", (2007) 117 Ethics 171, [Pettit (2007)]; French, Peter A, Collective and 

Corporate Responsibility,, (New York: Columbia University Press, 1984) [French (1984)]. 
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In presenting the status of legal scholarship in this area, my discussion is organized 

around the twin ideas on which my thesis rests: that to be legitimate and effective, use of the 

criminal law against organizations must: (1) respect the tenets of the criminal law and (2) reflect 

the reality of what organizations are.  For reasons I will explain shortly, the bulk of my discussion 

will focus on the first idea, which draws on notions from several strands of legal scholarship.  

With regard to the second idea, in this chapter I limit my comments to legal and philosophical 

scholarship that has considered the extent to which differences between organizations and 

individuals ought to be reflected in the process of determining of criminal liability.  I have done 

this in order to establish that though there are already some accounts of organizational moral 

agency and a number of proposals for practical reforms to make existing liability rules more 

“organizational”, taken together these do not provide an account of organizational responsible 

agency as the notion is understood in the criminal law.20  This sets the stage for a consideration of 

some of the theories and findings of a relevant, but largely unexplored21 field – organizational 

                                                      

20 There are two categories of insufficient accounts. The first are very full accounts, developed 

within moral philosophy, that are premised on there being only one kind of moral agency.  These accounts 

argue that groups and individuals are equivalent because the former can be like the latter.  They do not 

challenge the individualist bias inherent in the basic criteria used to establish moral agency.  They are also 

not necessarily concerned with the specific requirements of responsible agency within the criminal law 

(though Pettit is more attentive than most to this point). See eg, List & Pettit (2011); Pettit (2007).  For a 

philosophical examination of moral personality of the corporation by a lawyer, see: Hess, Kendy Michelle, 

No Body to Kick, No Soul to Damn ... And Yet: The Modern Corporation as Moral Agent, (Ann Arbor, MI: 

UMI Dissertation Publishing (ProQuest LLC), 2009) [Hess (2009)]  The second category is found for the 

most part in the legal literature.  These accounts are typically insufficiently developed or directed at issues 

other than the status of organization as subjects of criminal law.  A very well-developed legal account, not 

restricted to criminal law, can be found in Susanna Ripken’s piece: Ripken, Susanna K, "Corporations Are 

People Too: A Multidimensional Approach to the Corporate Personhood Puzzle", (2009) XV Fordham J 

Corp & Fin L 97, [Ripken, 2009] 
21 I do not mean to suggest here that I am the first to do so.  Over the years, several scholars have 

drawn on organization theory as support for novel approaches to corporate criminal liability, though few go 

into depth.  Two exceptions are the comprehensive accounts of corporate criminal liability proposed by 

Dan-Cohen (Dan-Cohen (1986)) and Fisse & Braithwaite (Fisse & Braithwaite (1993)).  Both of these 

accounts are, however, quite old.  Other scholars have made more targeted use of organization theory to 

address specific issues.  See eg: Coffee (1980-81) (arguing that org theory can help inform our view of the 

corporation such that it is possible to design effective, alternative sanctions to mere cash fines); Bucy 

(1990-91) (corporate ethos as a means of informing prosecutorial discretion and evaluating due diligence); 

Belcher, Alice, "Imagining How a Company Thinks: What is Corporate Culture?", (2006) 11:2 Deakin L 
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theory – to provide a stronger and more concrete foundation to the idea that organizations can be 

responsible subjects for the purposes of the criminal law.   

2.1.2 A preliminary note about selection criteria 

Corporate criminal liability, as a distinct area of scholarly legal interest is relatively new 

when compared to other aspects of the criminal law.22  This is not surprising when one considers 

that prior to the late 19th century, corporations were subject to penal consequences only for public 

welfare-type offences that were based on either a no-fault (absolute liability) or simple negligence 

(strict liability with a due diligence defense) standard.  As this “regulatory liability” was seen as a 

lesser form of criminal liability than “true” criminal liability (which concerned prohibitions 

against inherently wrongful behaviour), it is not until corporate liability under the criminal law 

was extended to offences requiring proof of a mental element – known as mens rea offences – 

that scholars began to examine more closely the justifications for subjecting corporations to the 

criminal law as well as exploring some of the theoretical and practical issues that arose when 

traditional criminal law principles were applied to the assessment of corporate liability. 

Before going any further, I want to stress that, at a broader level, current scholarship in 

the field of corporate criminal liability recognizes that a plurality of approaches are needed to 

                                                      

Rec 1, [Belcher (2006)] Lizée, Marcel, "De la capacité organique et des responsabilités détictuelle et pénale 

des personne morales", (1996) 41:1 McGill L J 131, [Lizée (1996)].  Other accounts make the claim that 

corporate criminal liability ought to reflect corporate reality but rarely offer any substantiation for this 

claim aside from appeals to intuitive common sense. See eg, Cavanagh, Neil, "Corporate Criminal 

Liability: An Assessment of the Models of Fault", (2011) 75 J Crim L 414, [Cavanagh (2011)]; Gobert, 

James, "Corporate Criminality: Four Models of Fault", (1994) 14 Legal Stud 393, [Gobert (1994A)].   
22 When I say that corporate criminal liability is a topic of more recent origin, I should stress two 

things : first, many of the questions raised by corporate criminal liability (the capacity of collective entities, 

the nature of the corporation, the purpose of collectively imposed liability) have been studied by legal 

scholars since Roman times, though often not in the specific context of penal liability (see eg Lizée 

(1996)); second, many of the “other” aspects of criminal law are general in application (justifications of the 

criminal law, penological objectives, the notions of guilt and innocence, the analytical process of 

determining liability etc.) and thus are also implicitly – if not explicitly – subjects of concern in corporate 

criminal law. 
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respond fully to the range of wrongdoing that can occur within or in proximity to organizations.23  

Just as with individuals, different kinds of wrongful conduct attract different kinds of liability: 

civil responsibility, regulatory liability, and criminal liability.  Second, there are different bases 

on which liability is ascribed to a responsible party.  For individuals, a distinction is made 

between primary and vicarious liability.  In the context of organizations both of these bases are 

forms of derivative liability where the organization is called to answer for the acts of specified 

individuals either equated with it, or over which whom it exercises sufficient control (In some 

instances this extends to liability for a prohibited state of affairs not necessarily dependent on 

attribution of the conduct of identified individuals, but more often this is classified separately as 

part of an aggregation basis of liability).  Other bases of liability, such as aggregation24 and 

entity-based fault, are discussed frequently in the literature, but have only been attempted in 

limited ways in practice.25  Finally, it is generally accepted that both individual and corporate 

                                                      

23 This comment applies as much to differences of opinion as to the best way to respond to 

corporate crime, (for eg, in the introduction to their 1995 edited collection of scholarship on corporate 

criminal liability, Frank Pearce and Laureen Snider note that though there is some agreement on the 

seriousness of corporate crime and the harms it causes, there is much less with regard to remedies and 

practice:  Pearce, Frank & Laureen Snider ed. Corporate Crime: Contemporay Debates (Toronto: 

University of Toronto Press, 1995) , at 3), as to the choice between forms of liability (I discuss this in 

chapter 3).  In Canada, the most significant debate on this latter question is over the proper ambit of 

regulatory as opposed to true criminal liability.  The overlap between different liability regimes remains a 

source of significant disagreement among scholars – some of whom see regulatory liability as an escape 

hatch for corporations able to negotiate themselves out of a prosecution by offering a quick resolution of 

regulatory charges. This is evident in the tension between those who advocate for greater individual 

accountability for crimes committed in a corporate context, (Bittle (2013); Glasbeek (2013); Bittle (2012)); 

Bittle & Snider (2006), and those who argue that the regulatory-criminal liability continuum provides the 

flexibility to foster due diligence and good risk management in a number of ways: Archibald, T, K Jull & K 

Roach, Regulatory and Corporate Liability: From Due Diligence to Risk Management, (Toronto: Canada 

Law Book, 2005) [Archibald, Jull & Roach (2005)] Archibald, Jull & Roach (2014); Keith (2011); Puri, 

Poonam, "Sentencing the Criminal Corporation", (2001) 39 Osgoode Hall L J 611, [Puri (2006)], at 613-

614. 
24 Cavanagh (2011); Colvin, Eric, "Corporate Personality and Corporate Liability", (1995) 6 Crim 

L F 1, [Colvin (1995)];Gobert (1994A) Gobert (1994B). 
25 Gobert (1994A); Dusome, Paul, "Criminal Liability under Bill C-45: Paradigms, Prosecutors, 

Predicaments", (2007-2008) 53 Crim L Q 98, [Dusome (2007-08)]; Archibald, Jull & Roach (2003-04); 

Lizée (1996); Rose, Rebecca, "Corporate Criminal Liability: A Paradox of Hope", (2006) 14 Waikato L Rev 

52, [Corporate Criminal Liability: A Paradox of Hope] 
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liability can play complementary roles in responding to wrongdoing that arises in the context of a 

specific individual’s role in an organization.  I agree with James Gobert when he says that there is 

no reason to insist that there be only one basis of liability in this field; they can and should co-

exist.26 

Given this, it should come as no surprise that because different jurisdictions have 

emphasized different bases of liability, academic commentary on corporate criminal liability has 

become increasingly fragmented, though there are still works that transcend the specifics of 

individual systems.  Many of these are older texts more heavily rooted in theory and philosophy.  

These scholars are not necessarily lawyers – some are philosophers27 who may be less concerned 

with the practical application of a system than in developing a coherent account of corporate (or 

organizational) responsibility28; in other cases, theories are developed for more limited purposes.  

In recent years, as acceptance of the basic idea of corporate criminal liability has become more 

widespread, legal scholarship has tended to focus on examining the effects of rules in a given 

jurisdiction (or a specific regulatory regime or piece of legislation or even provision), sometimes 

with a view to making proposals for reform, sometimes for the purposes of comparison with 

another approach (whether theoretical or practical).  This is particularly true of recent American 

scholarship, where because making out of the elements of the offence is a relatively simple matter 

(under the respondeat superior standard applicable to federal crimes), commentators have tended 

                                                      

26 Gobert (1994A), at 396. 
27 As mentioned previously, two prominent examples are Peter French (French (1984)) and Philip 

Pettit (List & Pettit (2011) and Pettit (2007).  In a recent article, Marion Smiley provides a critical overview 

of certain prominent moral philosophers who have explored the issues (such as group or shared intent and 

the status of group agents) relevant to the question of collective (and in particular corporate) responsibility: 

Smiley, Marion, "From Moral Agents to Collective Wrongs: Re-thinking Collective Moral Responsibility", 

(2010-11) 19 J L & Pol'y 171, [Smiley (2010-11)], at 178-186. 
28 Pettit acknowledges this openly, see Pettit (2007), at 176.  Smiley, for her part, is deeply critical 

of moral philosophers for treating moral blameworthiness as independent and separate from ascriptions of 

social and legal responsibility: Smiley (2010-11), at 173-74. 
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to focus their attention on the exercise of prosecutorial discretion, defenses and sentencing.29 

Commonwealth scholars from Great Britain, Australia and Canada have, by contrast30, focused 

more attention on the liability phase of the criminal process (especially how to assess fault 

requirements)31, looking at what can be attributed to the organization for the purposes of 

determining culpability, though this has not excluded interesting work on defenses32 and 

sentencing33 as well.   Within Commonwealth scholarship, we see a gradual evolution over the 

                                                      

29 See eg Dan-Cohen, Meir, "Sanctioning Corporations", (2010-11) 19:1 Journal Law and Policy 

28, [Dan-Cohen (2010)]; Bucy, Pamela H, "Corporate Criminal Liability When Does it Make Sense?", 

(2009) 46 Am Crim L Rev 1437, [Bucy (2009)]; Barkow, Anthony Barkow & Rachel, ed. Prosecutors in 

The Board Room: Using Criminal Law to Regulate Corporate Conduct (New York: New York University 

Press, 2011)  Arlen, Jennifer, Cindy Alexander & Mark Cohen, "Regulating Corporate Criminal Sanctions: 

Federal Guidelines and the Sentencing of Public Firms", (1999) 42 J L & Econ 393, [Arlen, Alexander & 

Cohen (1999)]; Coffee (1980-81); Lynch, Gerard, "The Role of Criminal Law in Policing Corporate 

Misconduct", (1997) 60 Law & Contemp Prob 23, [Lynch (1997)]; Posner, Richard, "Optimal Sentences 

for White Collar Criminals", (1980) 17 Am Crim L Rev 409, [Posner (1980)]. 
30 This does not mean that American scholarship, typically written to address particular issues of 

American law, cannot be adapted to other circumstances.  See for eg, how Paul Dusome (Dusome (2007-

08)) makes use of Pamela Bucy’s idea of corporate ethos (Bucy (1990-91)) – originally proposed as a 

means for US prosecutors to make judicious choices with regard to which corporations to charge criminally 

(in part by offering a means of assessing the extent of corporate due diligence present) – to analyze some of 

the changes brought in by Bill C-45: Dusome (2007-08).  The influence of American scholarship can also 

be felt in certain specific areas of law, like competition/antitrust, where Canada and the US have a high 

degree of enforcement cooperation.  Even if the basis of corporate liability differs, the Competition 

Bureau’s emphasis on seeking negotiated guilty pleas means that the issues of prosecutorial discretion and 

sentencing have considerable prominence in this area of law.  As recent case law suggests (Pétroles Global 

(2013);R v Maxzone Auto Parts (Canada) Corp, 2012 FC 117, [Maxzone], competition law is an area in 

which the new organizational criminal liability provisions are likely to be interpreted and developed. See 

also: Collins-Hoffman & Pinsonnault (2014A) and Quaid, Jennifer & Mistrale Goudreau, "Cinq décisions 

en droit de la concurrence en 2013 ", (2014) 26:2 CPI 523, [Goudreau & Quaid (2014)]. 
31 Canada: Leigh, LH, "The Criminal Liability of Corporations and Other Groups", (1977) 9 

Ottawa L Rev 247, [Leigh (1977)]; Lizée (1996); Quaid, Jennifer A, "The Assessment of Corporate 

Criminal Liability on the Basis of Corporate Identity: An Analysis", (1998) 43:1 McGill LJ 67, [Quaid 

(1998)]; Dusome (2007-08); Lee, I. B., "Corporate Criminal Responsibility as Team-Member 

Responsibility", (2011) 31  4 Oxford J. Legal Studies 755, [Lee (2011)]; Australia: Hill, Jennifer, 

"Corporate Criminal Liability in Australia: An Evolving Corporate Governance Technique?", (2003)  

Journal of Business Law 1, [Hill (2003)]; Cavanagh (2011); UK: Wells (2001);Gobert (1994A); Tombs, 

Steve, "Corporate Crime and New Organizational Forms" in  Frank Pearce & Laureen Snider ed., 

Corporate Crime: Contemporary Debates, (Toronto: University of Toronto Press, 1995) 132 [Tombs 

(1995)]. 
32 Though not limited to a discussion of defences, these authors discuss possible defences to be 

raised at various stages in the determination of organizational liability under the new Criminal Code rules: 

Collins-Hoffman & Pinsonnault (2014A); Archibald, Jull & Roach (2014). 
33 Keith, Norm, "Sentencing the Corporate Offender: From Deterrence to Corporate Social 

Responsibility", (2010) 56 Crim LQ 294, [Keith (2010)]; Hughes, Elaine L & Larry A Reynolds, "Creative 

Sentencing and Environmental Protection", (2009) 19 J Env L & Prac 105, [Hughes & Reynolds (2009)]; 
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30-year period from criticism focused on the failings of the traditional identification doctrine34 

(pre-1993), to the evaluation of a variety of proposals during the periods in each country when 

legislators were actively considering how to incorporate into the criminal law a more 

organizational approach to corporate liability (1993-2008) to the assessment of the new 

legislative provisions ultimately enacted (current).  

In the next sections, I explain the temporal and subject matter parameters I used to 

delineate the universe of scholarly literature most relevant to the research question.   

2.1.2.1 Delineation of time frame for literature review 

In this dissertation, I focus on the corporate criminal liability scholarship of the last 30 

years, with a particular emphasis on the last 10.  I have done so for the following reasons.  First of 

all, this dissertation is concerned with improving Canada’s organizational criminal liability 

system.  The 30 and 10 year marks cue off of two significant events in the history of Canadian 

corporate criminal liability: the 1985 seminal Supreme Court of Canada decision of Canadian 

                                                      

Berger, Stanley David, "The Future of Environmental Prosecutions in Ontario", (2006) 19 CELR-ART (3d) 

32, [Berger (2006)]. 
34 As I will explain later, though the ambit of the identification doctrine has been widened in 

Canada, the basic approach remains the same in that there is a circle of persons – senior officers – who are 

distinguished from mere representatives (who can be any employee, contractor or other person) by the 

importance of the role they play in either the organization as a whole or the aspect of its activities most 

relevant to the offence. See eg: Archibald, Jull & Roach (2003-04); Archibald, Jull & Roach (2013); 

Macpherson (2003-04); Macpherson, Darcy L, "The Civil and Criminal Applications of the Identification 

Doctrine: Arguments for Harmonization", (2007-2008) 45 Alta L Rev 171, [Macpherson (2007-08)].  In the 

UK and Australia, the identification doctrine remains the general basis of liability, though as mentioned 

previously an organizational basis of liability has been incorporated into certain specific areas (Australia – 

workplace health and safety violations causing death) or for specific offences (UK – corporate 

manslaughter and corporate homicide).  Though generally lauded as a move in the right direction, the 

enforcement record following the enactment of these provisions is considered disappointing:  see eg Hall, 

Andy, Richard Johnstone & Alexa Ridgway, "Reflection on Reforms: Developing Criminal Liability for 

Industrial Deaths", (2004)  National Research Centre for Occupational Health and Safety Working Paper 

33 1, [Hall, Johnstone & Ridgway (2004)]; Johnstone, Richard, "Work Health and Safety and the Criminal 

Law in Australia", (2013) 11:2 Policy and Practice in Health and Safety 25, [Johnstone (2013)] and 

Tombs, Steve, "Still Killing with Impunity: Corporate Criminal Law Reform in the UK", (2013) 11:2 

Policy and Practice in Health and Safety 63, [Tombs (2013)]; Gobert, James, "The Corporate 

Manslaughter and Corporate Homicide Act 2007 - Thirteen years in the making but was it worth the wait?", 

(2008) 71 Modern L Rev 413, [Gobert (2008)]. 
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Dredge & Dock Co. v. The Queen 35 that set out the basic tenets of corporate criminal liability in 

Canada and the enactment of Bill C-4536 (the “Westray Bill”) in 2003, the law that created the 

current organizational criminal liability regime.  To this I will add that the discussion of Canadian 

scholarship prior to 2004 is selected primarily to establish the strength of the impetus for reform 

(very strong) and to canvass the principal ideas that fed into the law reform process (not all of 

which were ultimately retained).  My review of Canadian literature from the post-2004 period is 

more comprehensive, though there are but a handful of scholars and practitioners actively writing 

in this field.  With some exceptions, this literature has tended to focus on evaluating the nature 

and scope of the 2004 reforms as well as their success (or lack thereof).  As a consequence, most 

of it will be discussed in more detail in chapter 3. 

I have applied approximately the same temporal limitation to literature from Anglo-

American and other scholars.  Even if the 30 and 10 year marks do not correlate as directly with 

specific events in other jurisdictions, there has been an undeniable and significant shift in public 

perceptions – and consequently public expectations – of the role of the criminal law in 

sanctioning wrongdoing that occurs in and around collective entities, especially those engaged in 

business for profit.  Even beyond the Anglo-American world, acceptance of the idea of corporate 

criminal liability – once relatively limited to a handful of jurisdictions – is increasing as more 

jurisdictions experiment with new and innovative ideas in an effort to address the challenges of 

                                                      

35 Canadian Dredge & Dock v The Queen, [1985] 1 SCR 662, [Dredge] Canadian Dredge & Dock 

Co. v. The Queen, [1985] 1 SCR 662, 1985 CanLII 32 (SCC) [Dredge, cited to SCR].  The basic principles 

set out in Dredge remained intact until the 2004 amendments, save for the Court’s refinements to the notion 

of directing will and mind in Rhône (The) v. Peter A.B. Widener (The), [1993] 1 S.C.R. 497. 
36An Act to amend the Criminal Code (Criminal Liability of Organizations)  S.C. 2003, c. 21 [An 

Act to amend the Criminal Code (Criminal Liability of Organizations) ]  (Bill C-45).  Though the bill 

received Royal Assent in 2003, as the law came into force on 31 March 2004, I will use the expression 

“2004 amendments” when referring to the provisions that the law added to the Criminal Code, [Criminal 

Code] <http://laws.justice.gc.ca/eng/acts/C-46/index.html>, changes which altered the previous case-law 

based identification doctrine set out in Dredge. 
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holding corporations to account.37  Though these efforts vary in scope and are not strictly limited 

to the criminal law – some target narrow areas of law where corporations have a significant 

presence (for eg antitrust, foreign corrupt practices, tax evasion corporate or corporate/industrial 

manslaughter38), while others are directed more generally at fostering changes in how 

corporations are managed and run39 (risk assessment, corporate governance) – there are signs that 

                                                      

37The extent of experimentation globally can be seen in a lengthy report prepared by the 

Australian law firm Allens Arthur Robinson for the United Nations Special Representative of the 

Secretary-General on Human Rights and Business o n the use of corporate culture as a basis of liabilty:  

AllensArthurRobinson, Corporate Culture' As A Basis For The Criminal Liability Of Corporations 

(prepared for the United Nations Special Representative of the Secretary-General on Human Rights and 

Business), 2008) [AAR Report on Corporate Culture].  There have also been initiatives undertaken at the 

European level directed for the most part at financial crimes, competition law and corruption.  For a helpful 

overview, see Selvaggi, Nicola, "Ex crimine liability of legal persons in EU legislation: An Overview of 

Substantive Criminal Law", (2014):4 Eur Crim L Rev 46, [Selvaggi 2014]; Selvaggi, Nicola, "Imputation 

"personnelle" et matière "quasi-pénale" brèves remarques sur la "faute" de l'entreprise en droit européen de 

la concurrence" in  Geneviève & Stefano Manacorda Giudicelli-Delage ed., La responsabilité pénale des 

personnes morales: perspectives européennes et internationales, (Paris: Société de législation comparée, 

2012) 205 [Selvagg (2012b)].  There are also developments in individual member states of the European 

Union, notably Italy : Selvaggi, Nicola, "Compliance Programmes and "Organisational Faults" in Italian 

Legislation", (2012) 2012:3 Eurcrim 127, [Selvaggi (2012a)]; Gobert, James, "Coping with Corporate 

Criminality - Some Lessons from Italy", (2002)  Crim L R 619, [Gobert (2002)]. 
38 See for eg UK Corporate Manslaughter and Corporate Homicide Act 2007, 2007 c 19 [CMCH 

Act] .  Industrial manslaughter is an offence under the laws of several Australian states, though not at the 

Commonwealth level.  For a helpful overview and critique of the state of the law in Australia, which is 

complex because of its constitutional division of legislative authority, see: Johnstone (2013) Hall, 

Johnstone & Ridgway (2004), Hall, Andy & Richard Johnstone, "Exploring the Recriminalising of OHS 

Breaches in the Context of Industrial Death", (2005) 8 Flinders J L Ref 57, [Hall & Johnstone (2005)] and 

Hill (2003).  
39 Leaving aside the many domestic initiatives in this vein (many of which are applied via 

securities regulation legislation and rules), a number of initiatives have been undertaken over the years 

under the auspices of the UN, OECD and other organizations.  See eg, UNHRCOR, Report of the Special 

Representative of the Secretary-General on the Issue of Human Rights and Transnational Corporations 

and Other Business Entities: Business and Human Rights: Mapping International Standards of 

Responsibility and Accountability for Corporate Acts, UN Doc A/HRC/4/35, 2007) [SRSG Report on 

Human Rights and Transnational Corporations];Compact, UN Global, The Ten Principles of the UN 

Global Compact [The Ten Principles of the UN Global Compact] < 

https://www.unglobalcompact.org/what-is-gc/mission/principles>; OECD, The OECD Guidelines for 

Multinational Enterprises’ OECD Declaration on International Investment and Multinational Enterprises 

(25 May 2011) [The OECD Guidelines for Multinational Enterprises’ OECD Declaration on International 

Investment and Multinational Enterprises (25 May 2011) ] < http://www.oecd.org/investment/investment-

policy/oecddeclarationoninternationalinvestmentandmultinationalenterprises.htm > < 

http://www.oecd.org/investment/investment-

policy/oecddeclarationoninternationalinvestmentandmultinationalenterprises.htm >.  See also Voluntary 

Principles on Security and Human Rights [Voluntary Principles on Security and Human Rights] 

<http://www.voluntaryprinciples.org/what-are-the-voluntary-principles/>, a separate set of principles 

adopted by certain governments, NGOs and companies in the extractive sectors. 
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a major shift in attitude is underway, one that looks at corporate conduct in a different, more 

critical, light.  Not only is acceptance of corporate criminal liability on the rise, the pace of this 

trend is increasing as the focus shifts to new challenges, particularly at an international level, 

where there are calls for multilateral enforcement mechanisms as a complement or even a 

substitute for national enforcement to ensure that organizations (especially large, multinational 

corporations ) are accountable for their role in violations of certain basic norms the international 

community has recognized as fundamental.40 

As these new issues gain traction, the older debates that took up so much space in the past 

are falling away, particularly those that questioned the utility of corporate criminal liability at all, 

disputed the seriousness of organizational wrongdoing and suggested that a lack of meaningful 

punishments to impose on corporate offenders worked against applying the criminal law to them.  

This being said, there are certain fundamental questions that continue to be revisited because they 

are unlikely ever to be settled, chief among them the penal purposes/justifications for 

organizational liability (which splits along deterrence/desert lines just as it does in general 

accounts of criminal law and raises the same questions about whether empirical evidence 

supports either position) as well as the appropriate criteria to use to define an ambit for 

                                                      

40 To date, there is only one proposal for a multilateral criminal enforcement mechanism 

applicable to corporations as distinct subjects, the recent Protocol on Amendments to the Protocol on the 

Statute of the African Court of Justice and Human Rights, [ACJ Draft Protocol (2014)] 

<https://www.iccnow.org/documents/African_Court_Protocol_-_July_2014.pdf>, in its proposed Article 

46C.  Otherwise, the dominant view in the field of international human rights law is that corporations are 

answerable for international human rights violations that are crimes on the basis that corporations are 

subject to national law, which can impose criminal liability on them in a number of ways, either on the 

basis of incorporation of international crimes into domestic law, or via theories of participation, such as 

aiding and abetting (either under the terms of the Rome Statute or national law). For a helpful overview of 

existing enforcement mechanisms, see Kaleck, Wolfgang & Miriam Saage-Maass, "Corporate 

Accountability for Human Rights Violations Amounting to International Crimes", (2010) 8 J Int'l Crim 

Justice 699, [Wolfgang & Maass (2010)].  See also the SGRG’s report on the state of corporate 

accountability for human rights SRSG Report on Human Rights and Transnational Corporations, at par 19-

32.  For a critical assessment of current approaches, see Simons, Penelope, "International law’s invisible 

hand and the future of corporate accountability for violations of human rights", (2012) 3:1 J H R & Enviro 

5, [Simons (2012)].   
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organization liability that is legitimate and fair.  This latter question can be broken down into 

three sets of concerns, the first two, more commonly discussed in the literature, relate to the 

regulatory/criminal law divide and the “fit” between the structure of the basis of liability used for 

corporate criminal liability and the general principles of criminal law.  The third, less often 

discussed, relates the question of how organizations (or, more typically, corporations) qualify as 

subjects of criminal law.  As the latter two questions are of keen relevance to this thesis, I pay 

particular attention to the subset of scholars who have written about them. 

2.1.2.2 Delineation of subject matter 

In addition to focusing on recent scholarship, I have also tailored this literature review in 

three other ways.  First, in keeping with the structure of the Canadian regime, both pre- and post-

2004, I have concentrated on the scholarship that analyses criminal liability for mens rea crimes41, 

which for the most part means offences that prohibit inherently wrongful conduct (truly criminal 

offences) and require proof of a mental intent of at least penal negligence42.  Though I concede 

that the division between truly criminal offences and regulatory offences is not, in Canada, 

perfectly coextensive with the level of fault required for the offence, at the time of the 

amendments, the expectation was that regulatory offences would not, absent express indication to 

the contrary, be subject to the party liability attribution rules in s. 22.1 and 22.2, something recent 

                                                      

41 In Dredge, at par. 10-13, Estey J. writing for the Court clearly explains that the identification 

doctrine is an attribution rule required only where a corporation is accused on a mens rea crime.  Under the 

tri-partite classification established in R v. Sault Ste-Marie, [1978] 2 S.C.R. 1299, 1978 CanLII 11 (SCC), 

the regulatory standards of fault – strict and absolute liability – required no attribution since these forms of 

liability were vicarious, not primary bases of liability.  Since no proof of fault was required in any event, 

the liability of the corporation was essentially a form of respondeat superior, the specific parameters of 

which were determined by the applicable regulatory regime.  
42 In Canada, the level of fault required to establish penal negligence is a modified objective 

standard described by the Supreme Court of Canada as a “marked departure from the standard expected of 

a reasonable person in the same circumstances”: R v Roy, [2012] 2 SCR 60, 2012 SCC 26 [Roy (SCC, 

2012)], par. 38. It is therefore a standard higher than simple negligence (carelessness or a lack of diligence) 

but nevertheless an objective norm that does not require proof of a culpable state of mind on the part of the 

accused. 
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case law appears to have confirmed.43  A recent Ontario Court of Appeal decision has also 

stressed that the new organizational liability provisions clearly indicate the legislative intent to 

treat the criminal liability of organizations differently (more harshly) than the liability that might 

flow from regulatory noncompliance.44 

The relative clarity of the 2004 amendments regarding the ambit of organizational 

criminal liability has not, however, reduced the intensity of debate surrounding the regulatory-

true crime divide in Canada.  Though it has its origins in the classical distinction between malum 

in se and mala prohibita, most scholars, in Canada and elsewhere, argue that this binary view of 

legally prohibited conduct does not adequately capture the broad continuum of offences that exist 

in modern societies.  Though this is not an issue limited to corporate criminal liability, it is in this 

context that the debate comes most sharply into focus and from the outset scholars of corporate 

criminal law have struggled to develop a robust and coherent basis on which to distinguish those 

prohibitions sanctioned by the criminal law and those subject to other – usually lesser – forms of 

penal or administrative liability.45  As a consequence, scholarship on corporate criminal liability 

                                                      

43 This is the conclusion of Quon J. of the Ontario Court of Justice, whose decisions have yet to be 

overturned or altered:  City of Toronto v Zanzibar Tavern Inc, 2007 ONCJ 401, par.190-193; R v Pellegrini, 

2006 ONCJ 297, par 42-49.  See also : Collins Hoffman P-C & G Pinsonnault, “The Criminal Liability of 

Organizations for Economic Crimes”, (2014) 27:1 Can. Comp. L. Rev. 79, at 104-105.  The same cannot be 

said, however, of the provisions in the Criminal Code relating to sentencing.  These are applied regularly in 

the regulatory context, though the specific question of whether they are binding has not as yet been 

considered by the courts.  See for eg, Travel Industry Council of Ontario v Panorama Travel & Tours Ltd, 

2014 ONCJ 16, par 67-73; R v Perruzza, 2012, ONCJ 111, par 57-60 and 67-70;  R c Wang, 2012 ONCJ 

628, 19 to 22.   
44 R v Metron Construction Corp, 2013 ONCA 541, par. 75-90. 
45 An early and influential consideration of these issues is: Kadish, Sanford, "Some Observations 

on the Use of Criminal Sanctions in Enforcing Economic Regulations", (1963) 30:3 U Chi L Rev 423, 

[Kadish, 1963].  Since that time, many others have reflected on deeper issues of criminal law and 

enforcement through the lens of corporate criminal liability, such as: Coffee (1980-81), Coffee, Jr, John C, 

"Does "Unlawful" Mean "Criminal?": Reflections on the Disappearing Tort/Crime Distinction in American 

Law", (1991) 71 B U L Rev 201, [Coffee (1991)], Coffee, Jr, John C, "Paradigms Lost: The Blurring of the 

Criminal and Civil Law Models -- And What Can Be Done About It", (1992) 101:8 Yale L J 1875, [Coffee 

(1992)]; Lynch (1997), Wells (2001), Wells, Celia, "Corporate Manslaughter: A Cultural and Legal Form", 

(1995) 6 Crim LF 45, [Wells (1995)] Braithwaite, John, "Challenging Just Deserts: Punishing White Collar 

Criminals", (1982) 73:2 J Crim L & Crim'lgy 723, [Braithwaite (1982)]; Hall, Johnstone & Ridgway 

(2004); Johnstone (2013); Libman, Rick, "Is Presuming Guilt for Regulatory Offences still Constitutional 
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does not necessarily adhere to a strict separation between regulatory and true criminal liability.  

This is especially the case of US scholarship, because this separation does not exist, at least in 

areas of federal jurisdiction46, but is also present in the work of scholars from other 

jurisdictions.47 I have a further reason to limit the discussion of the literature to that which tackles 

truly criminal liability.  This is because a meaningful discussion of organizational liability for 

offences that prohibit conduct that is “morally” wrong48 (and thus requires proof of a culpable 

mental state, not just carelessness), must move beyond the somewhat simple instrumental 

justifications commonly used to justify subjecting organizations to regulatory liability49 and 

                                                      

but Wrong?: R V Wholesale Travel Group Inc and Section 1 of the Charter of Rights and Freedoms 20 

Years After", (2012-13) 43:3 Ottawa L Rev 455, [Libman (2012-13)]. 
46 A true criminal/regulatory crime division, comparable to that of Canada, does not exist in the 

US, where dual enforcement regimes created to regulate significant areas of federal jurisdiction (securities 

regulation, antitrust, RICO, environmental protection under the EPA) prohibit similar kinds of conduct and 

where the basis of liability is almost indistinguishable. Academic commentary has decried the failure to 

distinguish meaningfully between civil and criminal liability in the context of corporate criminal liability. 

John Coffee and Gerard Lynch in particular have written persuasively on the consequences of this blurring 

of lines on the perceived legitimacy and effectiveness of corporate criminal law.  Both recognize, however, 

that the US is unlikely to abandon the approach any time soon: Coffee (1991); Coffee (1992); Lynch 

(1997). 
47 In their influential 1993 monograph, Australians Fisse & Braithwaite (1993) re-cast corporate 

liability in terms of the failure to respond appropriately to the occurrence of harm (a concept they called 

“reactive fault”).  Though presented as a form of criminal liability, Fisse & Braithwaite anchored their idea 

of reactive fault within a much larger continuum of responses the overarching goal of which was fostering 

compliance.  The corporate compliance approach to corporate wrongdoing is well-integrated into Canadian 

law through a number of regulatory regimes that provide for a sliding scale of sanctions (civil, 

administrative & penal)  that escalate as a function of the gravity of the offence and the degree of 

cooperation by the corporation:  Archibald, Jull & Roach (Archibald, Jull & Roach (2005)) and Keith 

(2011), are strong advocates of a continuum-based approach to corporate wrongdoing. 
48 I use the reference to morally wrong very loosely here, mostly as a shorthand to indicate that the 

conduct targeted by the criminal law is wrong not just because legally prohibited.  I am fully aware of the 

dangers of linking morality and the criminal since this link is only approximate at best.  I will discuss this 

later. 
49 I do not want to suggest that the division between regulatory and true criminal offences is either 

simple or uncontroversial.  The distinction, judicially recognized in Sault Ste Marie and then in the context 

of s. 11 Charter protections for “any person charged with an offense” in R v Wholesale Travel Group Inc, 

[1991] 3 SCR 154, [Wholesale Travel] has always be the subject of criticism because it is difficult to 

identify robust criteria on which to characterize offences one way or the other.  This has always had 

particular resonance in the context of corporate criminal liability because of the sheer number of regulatory 

offences that are potentially applicable to corporations and other commercial entities.  For a recent and  

interesting analysis of the challenges this distinction continues to raise as a matter of criminal law, see: 

Libman (2012-13) 
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tackle head on an important theoretical question – what does it mean when we say corporations 

are “guilty” of a crime and what purpose does it serve?   

Second, as foreshadowed in Chapter 1, this dissertation is concerned with the status of the 

organization as a responsible subject under the criminal law generally.  This has influenced my 

choice of relevant literature in two further ways.  First, I have emphasized general principles of 

criminal law over the specific rules and challenges of particular areas of law where organizations 

figure more prominently (such as workplace health and safety, competition, tax, securities 

regulation) unless the subject matter discussion is illustrative of general trends and ideas.  In a 

similar vein, I have avoided adopting the common taxonomies of organizational crime, however 

broadly scholars may have defined them (economic crime, business crime, white collar crime etc) 

as I find these labels unhelpful – they are, by turns, both over and under-inclusive.  The over-

inclusiveness of these labels brings me to the other criterion I have used to select relevant 

literature – I have for the most part excluded scholarship that does not distinguish the analysis of 

the liability of individual members of an organization (often called white collar crime, criminal 

liability of executives and managers etc) from the analysis of corporate criminal liability.50  While 

I have no quarrel with those who believe imposing liability on individual members within an 

organization should be part of the arsenal of enforcement tools available to respond to certain 

types of crime that are committed by individuals for (at least partly) organizational reasons51, for 

                                                      

50 This does not include scholars who, while arguing that individual liability for corporate officers 

and directors is an important element of the response to corporate wrongdoing, nevertheless write 

extensively on corporate criminal liability, such as Coffee, Glasbeek, Tombs and Bittle. 
51 See eg, Bittle (2013); Bittle (2012); Glasbeek (2013); Glasbeek, Harry, "Preliminary 

Observations on Strains of, and Strains in, Corporate Law Scholarship" in  Frank Pearce & Laureen Snider 

ed., Corporate Crime: Contemporary Debates, (Toronto: University of Toronto Press, 1995) 11 [Glasbeek 

(1995)]; Gobert (2008).  Prior to the 2004 amendments, there was some pressure to add director and 

officer-type liability to Canadian corporate criminal law, something that was recommended by Justice 

Richard in his final report on the Westray disaster: Richard, Peter K, The Westray Story: A Predictable 

Path to Disaster, Report of the Westray Mine Public Inquiry, (Halifax: Province of Nova Scotia, 1997) 

[Westray Inquiry Report], but this was not ultimately followed. 
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my purposes, this kind of liability must be distinguished from an organizational basis of criminal 

liability because it poses no conceptual difficulty from the perspective of responsible agency.  

While there may be other serious questions to be examined in the context of imposing this kind of 

liability (among them, how this kind of liability ought to interact with organizational liability), it 

remains a form of individual liability that fits seamlessly within the human-centric paradigm that 

permeates every aspect of the criminal law.  

Finally, as my comments on the differences in subject matter focus between American 

and Anglo-Commonwealth scholars suggests, my review of the literature will be directed at the 

liability phase of the criminal process.  I draw on the rich literature that examines sentencing 

corporate/organizational offenders only where it is relevant to establishing a general justification 

for subjecting organizations to the criminal law.  This limit should not be seen as minimizing the 

importance of the sentencing phase of the criminal law process, either generally or specifically 

with regard to organizations.  Rather it is a necessary limit on the scope of the dissertation that is 

justified on substantive and pragmatic grounds.  Substantively, it is justifiable because as I 

discovered in the course of my analysis, the theoretical problems associated with failing to treat 

organizations as distinct responsible subjects are far more acute when it comes to how we think 

about crime and culpability than about punishment.52  From a practical perspective, 

circumscribing the research question in this way also served to keep the dissertation within 

reasonable bounds with regard to length and complexity. 

                                                      

52 My comment is accurate with regard to systems like Canada’s, where the ambit of liability is 

circumscribed by reference to a group of individuals with a degree of management power and responsibility 

(though this is a lot more diluted than it was).  In the US, sentencing has become the place where 

organization dynamics come into play to mitigate what could otherwise be seen as a very harsh system of 

corporate criminal liability.  This being said, this phenomenon is more a function of the unlikelihood the 

US will change its basis of liability (at the federal level) than of the merits of delaying the consideration of 

organization dynamics to the sentencing phase. 
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2.2 Literature discussing the legitimacy and efficacy of subjecting organizations to 

the Criminal Law 

If there is a common feature of the scholarly literature in corporate criminal liability, it is 

that there is none.  By this, I mean that the subject, by its nature, is complex and brings into play a 

number of themes that go well beyond the strict confines of applying the criminal law to 

corporations.53  It should come as no surprise therefore, that different authors emphasize different 

themes to varying degrees and to more than one end.  More than this, however, some of the most 

influential scholarship takes the unusual form of deeply philosophical musings about a wide 

range of criminal law concepts and institutions (usually with a few aspirational proposals for what 

the law ought to be, sometimes drawing on other disciplines) juxtaposed with pointed and 

pragmatic observations about the limits of what can be achieved within the real-world constraints 

of specific rules and policies.  This mix of the theoretical and practical presents challenges for the 

reviewer in terms of how to organize the many ideas put forth by scholars and to assess their 

relative weight and impact.  Though scholars frequently present their contributions as a solution 

to a jurisdictionally specific legal problem, the theoretical exploration of general themes that 

precedes it may turn out to be more important to the field than the proposals themselves 

(especially where these are ultimately superseded by contrary developments in the law or where 

the law in that jurisdiction is unlikely to change).  Some of this is reflective of the more 

transferable nature of general theoretical discussions across jurisdictions.  But I also believe that 

it reveals the extent to which similar fault lines emerge in every jurisdiction where some form of 

corporate criminal liability exists. 

                                                      

53 I acknowledge that even this mild assertion could be seen as inaccurate since “the criminal law” 

has more than one meaning within the field. 



 

 

33 

 

Given this, I structure my discussion of the relevant literature around the two key issues 

of interest I identified in the introduction: the legitimacy and efficacy of subjecting corporations 

to the criminal law.  The first topic  (addressed in this chapter) focusses on the theoretical 

justifications for subjecting corporations to the criminal law, in particular the dominant 

penological justifications for corporate criminal liability as well as how to delineate its ambit in a 

way that respects the basic principles of criminal law.  The second topic (addressed in chapter 3) 

synthesizes the commentary on the strengths and weaknesses of the four most commonly 

recognized bases on which to hold corporations liable, including theories or proposals for holding 

organizations to account or that incorporate some element of entity-based analysis.  Throughout 

the discussion I will mention where the status of corporations/organizations as proper subjects of 

criminal law is at play.  I have not set this topic apart because the literature on this point is 

relatively scant; it is mentioned obliquely in reference to a number of subjects, which makes it 

difficult to compartmentalize into one section. 

Ultimately my discussion of the literature has two objects.  The first is to distill criteria 

through which the current Canadian system might be analyzed.  By drawing on the general 

lexicon and taxonomy of corporate criminal law that has emerged over the last 30 years, it is 

easier to identify and label what has been attempted in Canada, what has not and how these have 

played out in practice.54  My second objective is to show that while attention has been directed at 

many different facets of how to subject collective entities to the criminal law, few have 

considered the specific question of responsible agency of corporate, let alone organizational, 

subjects.  As I will explain more fully in chapter 3, the Canadian reforms have in some respects 

                                                      

54 Indeed, as the Australian and UK experience shows – legislative reform, however well-

intentioned at the time of enactment, may not produce the results sought. See the commentaries of: Tombs 

(2013); Gobert (2008); Cavanagh (2011); Colvin (1995); Wilkinson, Meaghan, "Corporate Criminal 

Liability -The Move Towards Recognising Genuine Corporate Fault", (2003) 9 Canterbury L Rev 142, 

[Wilkinson (2003)]; Hall, Johnstone & Ridgway (2004); Johnstone (2013). 
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moved in the right direction, but there is still a gap between the promise of the reforms and the 

reasonable prospect that it might be achieved in practice.  This gap can be explained in large part 

by the absence of an organizational account of responsible agency. 

2.2.1 The legitimacy of corporate criminal liability 

If there is one point in common in the literature, it is that subjecting corporations to the 

criminal law cannot be defended unless it serves one or more legitimate purposes.  The notion of 

“purpose”, at least in general criminal law theory, can be understood in two related but 

nonetheless different ways: first, as a reference to the objective sought in having recourse to the 

criminal law (this tends to be framed in the context of larger discussions about the legitimacy of 

state power over citizens), second, as a reference to the primary justification (or penological 

purpose) around which criminal responsibility ought to be structured, particularly with regard to 

the infliction of punishment (typically these cleave along the classic deterrence-desert divide that 

transcends criminal law theory generally).  For my purposes, I restrict my discussion of this topic 

to how the larger debate within the community of criminal law theorists has been sharpened and 

nuanced within the confines of corporate criminal liability.  In particular, what are the elements 

that are distinct from or additional to those used to justify individual criminal liability that must 

be established to provide a convincing purpose for corporate criminal liability.  As I explain, 

delineating the purposes of corporate criminal liability immediately raises the question of the 

status of corporations as subjects of criminal law, but this element has generated surprisingly little 

analysis. 

2.2.1.1 Objections to corporate criminal liability 

I find it helpful to begin my discussion with a summary of the key arguments that have 

been advanced within the threshold debate of whether corporate criminal liability makes sense 

because those who claim corporate criminal liability has no “purpose” rely on one or both of two 
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interrelated charges that any defense of corporate criminal liability55 must answer: (1) that 

corporations, as creations of law (I leave aside the larger question of organizations, for the 

moment), do not really exist and as such imposing liability – and punishment – is artificial and 

largely pointless, and (2) that, even if such a thing as crime committed by a corporation could be 

said to exist, the criminal law is not the best way to respond to it.  I classify those who advance 

the first argument as objectors in principle (those who do not accept that use of the criminal law 

against organizations is warranted) and those who advance the second as pragmatic objectors 

(those who find that applying the criminal law to organizations is a poor choice compared to 

alternate methods of responding to corporate/organizational wrongdoing). 

In the interests of expediency, I have chosen to focus on what I see as the strongest 

example of each category: for the objectors in principle, the nominalist or legal fiction school 

(who argue that corporations simply do not exist in the way required to be held liable) and for the 

pragmatic objectors, certain proponents56 of economic analysis of law (who rely on arguments of 

optimality and economic efficiency). 

2.2.1.1.1 The nominalist objection 

This objection, exemplified in the famous words of Baron Thurlow: “Did you ever expect 

a corporation to have conscience, when it has no soul to be damned, and no body to be kicked”57, 

reflects the position from the current Anglo-American legal systems have retreated over the 

course of the last 150 years.    At its simplest, the nominalist position asserts that an intangible 

entity – regardless of its status as a holder of rights (and indeed nowadays full legal personality) – 

                                                      

55 As I will argue in later chapters, these are also claims to which my account of organizational 

responsible agency must answer as well. 
56 As I note further on, not all proponents of economic analysis of law share this view.  Indeed, 

there is considerable variation within this school of thought about the nature and extent of corporate 

criminal liability that can be justified on economic efficiency grounds. 
57 I quote here the version John Coffee uses in the title of his seminal 1981 article: Coffee (1980-

81) 
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is not real and therefore cannot feel or sense the penal consequences inflicted upon it 

independently of the individuals within it – if the corporation cannot experience the criminal 

sanction as a punishment (at least, not independently of individual members), then going to the 

trouble of finding a corporation criminally responsible is pointless.  A corollary to this view is 

that criminal liability is best applied to the individuals within the corporation, who will feel the 

penal consequences as a punishment (both as harsh treatment and as moral condemnation) and 

react accordingly (by avoiding the conduct in the first place or avoiding in the future). 

The gist of the argument goes something like this: people are responsible subjects and 

can commit crimes when they make certain wrongful choices (usually no further explanation is 

offered for this claim beyond the assertion that people exist58); to say that corporations can 

commit crimes is to say that they are like people in ways that matter to criminal liability (they are 

moral actors and can make wrongful choices). Unlike people, corporations do not exist separately 

from law; the legal creation of corporations is not dependent on the corporation having the 

qualities of a responsible subject or being capable of making morally-relevant choices59, as a 

consequence, corporations are not like people and it is silly to equate them with people for the 

purposes of criminal liability.  Given this, the best that can be said about corporate criminal 

liability is that is it a way of getting at the people “behind” the corporation (which refers for the 

most part to those who have the power to make decisions (choices) for the corporation and those 

who have a claim to its assets).  However this bare instrumental justification – the purpose of 

corporate liability is to achieve indirectly that which may not be possible directly (the people 

                                                      

58 According to Nicola Lacey, the unquestioning acceptance of the individual as the paradigm 

responsible subject is a recent phenomenon and was not inevitable, at least under UK criminal law: Lacey 

(2001). See also, Lizée (1996). 
59 This is more of a factual than a legal assertion. In other words, the objection is that leaving aside 

the general capacity that most incorporation statutes confer on corporations, they do not have the means of 

giving effect to that capacity in the way that people do.  So there may be no legal impediment to them 

making a morally relevant choice, it is just that they cannot, in fact, do so in a way that is separate from the 

moral choices of the people within them. 
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responsible cannot be prosecuted in their individual capacity or are punishment-proof60) – is 

generally considered insufficient as a basis for true penal liability, at least by those who consider 

it important that corporate criminal liability respects the tenets of the criminal law.     

Though I disagree with the substance of the nominalist argument and how it is put 

together, the two central criticisms put forth by those who challenge the purpose of corporate 

criminal liability are serious and merit a full response: (1) that corporations, as creations of law, 

are fictions and do not exist and (2) that corporate criminal liability is merely another way calling 

to account the responsible subjects who really commit corporate crimes61 - the people within 

corporations.62  The first argument denies corporations exist at all; the second denies that 

corporations have the qualities needed to answer for crimes.  The legal literature is largely 

deficient63 in responding to both, though the failure to respond to the second argument is more 

significant.  Without suggesting there is a uniform explanation for this, for many the progressive 

marginalization of this aspect of the nominalist position (in large part because the state of the law 

implicitly contradicted it64) seemed to lessen the impetus to respond to it directly.  Indeed, 

rebuttals of the nominalist position are generally incomplete in that they tend to be long on 

                                                      

60 This is a term of my invention. For the most part I am referring to individuals who have no 

assets (because these assets have been transferred to the corporation in which they have a stake (as a 

director, officer or shareholder) but it could also include individuals who cannot be subject to punishment 

in general (absent, dead, or who have a valid excuse). 
61 Though this second argument may seem like a variation on the first, it is slightly different.  The 

second argument asserts that regardless of whether or not corporations exist, they don’t commit crimes, 

people do. 
62 Susanna Ripken divides the elements of the fiction theory in a similar way, labelling them the 

fiction aspect and the dependence aspect: Ripken, 2009, at 106. 
63 There are accounts that are very well substantiated but do not address directly the status of 

corporations as subjects of criminal law, eg Ripken, 2009. 
64Though there are modern scholars who assert that corporations do not exist independently of the 

individuals within them in an meaningful way, they generally concede that an objection to corporate 

criminal liability that is tied solely to the nominalist view of the corporation has little prospect of success 

since corporate criminal liability has, for better or for worse, become part of the fabric of the criminal law. 

See eg: Stern, Yedida, "Corporate Criminal Personal Liability: Who is the Corporation?", (1987-88) 13 J 

Corp L 125, [Stern (1987-88)], 126-128.  Though he believes the corporation has no existence beyond that 

of the people within it, he takes as given that the criminal law will be applied to corporations and as such, 

makes the case for how it should be done.   
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appeals to common sense and intuition (“of course corporations exist and are real.  It is ridiculous 

to assert otherwise.”; “it is only fair that they be called to account for corporate wrongdoing.”) 

and short on substantiation, apart from examples and anecdotes drawn from the very largest 

corporations with the strongest corporate brands.65   For some, the existence of legal personality is 

taken as a sufficient response to the argument that corporations are mere legal fictions – if 

corporations can exercise rights, then they should be subject to responsibility.  The beguiling 

elegance of this symmetry argument may be a useful starting point66, but does not, however, 

provide any indication of what makes corporations suitable subjects of criminal law, nor does it 

explain how corporate responsibility might take shape, particularly as corporations are, like 

individuals, disinclined to acknowledge when responsibility is engaged (unlike  the positive 

aspects of personhood, such as asserting contractual rights or the power to initiate judicial 

proceedings), but unlike individuals cannot be readily observed.  There is also a danger that 

relying on legal personality actually reinforces the nominalist position because the conferring of 

legal personality is neither subject to any particular requirements related to responsible agency – 

it is granted by legal fiat alone – nor can its conferral be said to delineate a distinct category of 

collective entity that ought to be treated differently than other types of collective entity for the 

                                                      

65 This idea of a corporation having an identifiable persona and the public reaction to it is 

described by Friedman, Lawrence, "In defence of Corporate Criminal Liability", (2000) 23 HarvJ L & Pub 

Pol'y 833, [Friedman (2000)]. John Coffee is one of the few who paints a more detailed and nuanced 

portrait of the dynamics within the modern corporation, drawn from organization theory, to illustrate how 

the central assumptions of economic analysis fail to account for how corporations behave and react in 

response to the threat of legal sanctions.  He calls his portrait a behavioural view of the corporation: Coffee 

(1980-81), at 393-400.  Though they have a different vision of corporate criminal liability than Coffee, 

Fisse & Braithwaite also offer a view of corporate dynamics seen through the lens of 4 different 

perspectives drawn from organization theory: Fisse & Braithwaite (1993), 101-132.  
66 Indeed, this appeal to fairness and equality of application of the law is part of the first prong of 

my theory of organizational responsible agency.  However, my approach is predicated on the idea that there 

is something about organizations that gives them the potential to be responsible subjects, albeit a different 

kind than individuals.  It is this difference (which, if unacknowledged, creates gaps in the upholding of the 

criminal law) that drives the argument for subjecting them to separate accountability under the law.  
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purposes of criminal liability. 67 Though the nominalists are right to challenge the equivalence 

drawn between holders of legal personality and responsible subjects, I disagree with the 

conclusion that this forecloses any kind of collective criminal liability.  Rather what is needed is a 

different means of identifying the class of collective entities who qualify as responsible 

subjects.68 

It may seem odd to assert that there is a lack of direct response to the charge that 

corporations do not exist, particularly in relation to criminal law, when there seem to be plenty of 

scholars (and indeed, some jurisdictions) who advocate forcefully that corporate criminal liability 

ought to be as reflective as possible of corporate “reality.”  While these arguments are sometimes 

made in reference to literature in organization theory69 and behavioural economics70, they more 

often rely on the simple observation71 that, whatever the experts say, the public perceives and 

reacts to corporations as separate from their members in many respects (and indeed corporations 

can and do cultivate this separate persona for their own ends).72  Nevertheless, as I will discuss 

                                                      

67 This is one of the reasons that organizational criminal liability is a stronger basis for liability of 

business entities.  By relying on a concept (the organization) that is recognized outside of the law, this 

weakens the argument that collective liability is merely a legal construct that applies to artificial entities. 

Susanna Ripken makes a similar point in her fascinating interdisciplinary study of the nature of corporate 

personhood (not limited to corporate criminal liability): Ripken, 2009, at 106-109. 
68 It goes without saying that there is an overlap between holders of legal personality and entities 

that qualify – under the organizational criteria I propose later – as organizational responsible subjects.  The 

problem lies in the assumption that legal personality is an appropriate approximation of this class of 

collective responsible subjects – it is not, for the reasons explained above.  As I explain, the class of legal 

persons is for the most part under-inclusive, but also over-inclusive because legal persons include one-

person corporations. 
69 Dan-Cohen (1986); Coffee (1991) Bucy (1990-91); Tombs (1995); Fisse & Braithwaite (1993). 
70 Coffee combines organization theory and elements of behavioural economics: Coffee (1991). 

Not all proposals for corporate criminal liability that refer to this literature conclude that a collective basis 

of liability is the appropriate solution, see: Lee (2011) (who suggests a corporate liability that is 

individually applied but delineated by membership in the corporate team). 
71 Some refer to academic literature from psychology on the public’s perceptions of corporations, 

but not all. 
72 I should stress that I am referring here to legal scholarship.  In the fields of cognitive science 

and psychology many serious empirical studies have examined how people perceive and respond to groups 

as opposed to individuals and even corporate crime as opposed to individual crime (and some of these do 

support the intuitive conclusions made by legal scholars).  For a helpful overview, see: Sherman, Steven J 

& Elise J Percy, "The Psychology of Collective Responsibility: When and Why Collective Entities Are 
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later, upon closer inspection, most of these calls to apply a realist view of the corporation are 

made within the context of proposals to mitigate imperfections in the principal bases of liability 

(the majority of which are derivative and thus, by definition, do not rest on a realist view of the 

corporation).  Without denying the positive influence this work has had on the evolution of 

corporate criminal liability, it remains curious that these often very sophisticated sketches of 

corporate reality never challenge the basic equivalence that underlies the predominant view of 

responsible agency – one that is treated as universal but is essentially derived from the 

characteristics of human beings and which clearly applies very poorly to collective entities.73 In 

other words, the effort to make corporate criminal liability more “corporate” is directed at the 

mechanics of determining liability within the confines of a world where corporations are 

implicitly equated with human beings.  Whatever the benefits of integrating a realist view of the 

corporation downstream in the liability process (even a corporate basis of liability), these do not 

address the more subtle, but far-reaching effects on corporate criminal liability of the individualist 

bias inherent in the concept of responsible agency.74 

Before moving on to the practical – largely economic – objections to corporate criminal 

liability, it is important to underscore that the nominalist-realist debate is not limited to the legal 

literature.  Among moral philosophers, an analogous opposition of views emerges from the 

                                                      

Likely to be Held Responsible for the Misdeeds of Their Members", (2010-11) 19 J L & Pol'y 137, 

[Sherman & Percy (2010-11)] and Malle, Bertram F, "The Social and Moral Cognition of Group Agents", 

(2010-11) 19 J L & Pol'y 95, [Malle (2010-11)].  Among these scholars, however, there is not necessarily a 

consensus as to how to interpret the data.  An interesting example of this can be seen in the contrast 

between the conclusions of Sherman and Percy: Sherman & Percy (2010-11) (arguing that it does), and 

Tyler and Mentovich: Tyler, Tom R & Avital Mentovich, "Punishing Collective Entities", (2010-11) 19 J L 

& Pol'y 203, [Tyler & Mentovich (2010-11)] as whether research on how people perceive wrongdoing by 

groups strengthens or weakens the case for corporate criminal liability. 
73 An exception is moral philosopher, Marion Smiley, who in arguing that corporations can be 

morally responsible, contends that it is neither necessary not desirable to attempt to show that corporations 

are like people.  Smiley (2010-11). 
74 I concede that some realist approaches to liability attempt to correct the problems associated 

with the individual bias in criminal law, but this has the effect of burdening specific liability rules with 

complicated instructions as regards inferences about intent and the ambit of liability. 
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debate over the status of group agents (not necessarily organizations or corporations), particularly 

whether they qualify as moral agents to whom blame or praise might be fixed.  While there are 

overlaps between the legal and philosophical concepts of moral agency, the philosophical one is a 

looser construct, developed and presented within the conventions of logical argument proper to 

philosophy.  It is generally unconstrained by legal notions of responsible agency under the 

criminal law and even less so by matters of practical implementation.  Moreover, these 

philosophical arguments are made at a level of abstraction and detail that goes well beyond what 

is needed for my discussion of corporate criminal liability.   

This being said, while a detailed discussion of the philosophical debate75 is beyond the 

scope of the dissertation, it is helpful to sketch its broad outlines because it provides a useful 

analytical framework within which to consider the argument that corporations do not in any 

meaningful sense exist because they are entirely reducible to the human beings who make them 

up.  In order to do this efficiently, I draw from Philip Pettit’s exposition of the nominalist position 

in the context of his careful and systematic rebuttal of it.  Though unconventional, I am 

comfortable drawing on Pettit’s formulation of the principal objections to treating group agents76 

as independent autonomous actors because he does not take them lightly; he does not reduce the 

                                                      

75 For a helpful overview of this debate from the perspective of a legal academic, see: Ripken, 

2009, at 118 to 129.  Ripken’s take on the debate over corporate moral personhood is that it is less about 

the need to subject corporations to law than about the fears of the other consequences this recognition 

might entail, such as dilution of individual rights or empowerment of the powerful in ways that do not 

promote the public interest (according certain procedural rights to corporations), Ripken, 2009, at 108-109. 

For a summary of relevant literature presented from the perspective of an objector in principle, see: Hasnas, 

John, "Where is Felix Cohen When We need Him?: Transcendental Nonsens and the Moral Responsbility 

of Corporations", (2010-11) 19 J L & Pol'y 55, [Hasnas (2010-11)].  For a critique of the dominant 

paradigm applied in moral philosophy from a proponent of a modified concept of moral responsibility, see: 

Smiley (2010-11). 
76 Pettit focuses on corporations in his article because it is directed at making the case for 

corporate criminal liability.  However, his conception of “group agent” is not limited to incorporated 

entities.  The basic criterion is “entities [that] operate via their membership, although they retain their 

corporate identity through continuous changes of membership.” Pettit (2007), at 172.  For a much fuller 

account of his theory, as applied broadly to group agents, see the 2011 book Pettit co-wrote with Christian 

List: List & Pettit (2011). 
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position to straw arguments to be mocked and dismissed out of hand.77  Moreover, his 

organization of the objections is adapted to the specific context of making the case that 

corporations qualify as responsible subjects (and therefore that corporate criminal liability makes 

sense) and provides a logical analytical road map to which I will refer later in my discussion of 

responsible agency. 

At the heart of the nominalist position is the contention that a group is not an autonomous 

agent.78  Pettit breaks this objection down into its two constituent parts: (1) a group of individuals 

cannot qualify as an agent and (2) even if it could, it could not qualify as an autonomous agent.79  

The first objection challenges whether a group displays the “robust pattern of attitudinal and 

behavioural rationality”80 required to qualify as an agent.  An agent is someone81 who is capable 

of forming attitudes and then acting as those attitudes require.  The objection to groups having 

this capacity typically rests on a rejection of the idea of shared intention or collective awareness.82  

Without some sort of shared intent, it is difficult to assert that a group can form unified beliefs 

and desires to guide how its exercises its agency.  Pettit’s response to this objection is that simple 

                                                      

77 This is in contrast to certain legal commentaries: Cavanagh (2011). 
78 For the purposes of this discussion, I will not distinguish between types of groups.  Pettit and 

List devote the first third of their book to establishing the logical possibility of group agents, distinguishing 

between the types of collections of individuals that have the characteristics needed to be autonomous agents 

and those that do not. List & Pettit (2011), at 19-79  In his shorter article, Pettit acknowledges that not all 

groups necessarily meet the three conditions he identifies as essential qualify as an autonomous, 

responsible subject, but that many do.  This latter category of qualifying groups includes corporations: 

Pettit (2007), at 172, 180-184. 
79 Pettit (2007), at 177. 
80 Pettit (2007), at 178. 
81 Pettit argues that even simple robotic systems can qualify as agents under this condition: Pettit 

(2007), at 179.  
82 Some objections, from psychology are different and focus on the way groups are perceived, in 

particular whether feelings and desires can be ascribed to them.  Tyler & Mentovich (2010-11) argue that 

rationality described by Pettit is not enough for people to ascribe blame to corporations in the same way 

they do to individuals.  For my part, I am not persuaded this is, on its own, a refutation of Pettit’s assertion. 

The fact that corporations may not be like people does not mean they do not meet the minimal criteria for 

responsibility.  Tyler and Mentovich argue that without the ability to identity and ascribe motives to 

corporations, people will be less likely to blame corporations in the way that is meant by the criminal law.  

They further ask if there is any point to punishing groups that cannot feel. 
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systems (his example is a simple robot) can be structured to make decisions in a consistent and 

predictable way, as a function of pre-determined preferences, and then give effect to them.  He 

contends that groups of people can be organized so that together they mimic the performance of a 

single agent.  This consistency of group decision-making is not dependent on the membership of 

the group remaining constant; rather, there need only be a pattern of coordination that produces 

decisions as a function of pre-determined attitudes about certain states of affairs and then that 

members are motivated to do what is required to give effect to them. 

The second objection, though it also rests on a rejection of shared awareness as the basis 

for the group’s agency, adds a further condition.  Even if one were to concede that some groups 

might, through coordination (application of a unanimous or majority rule for decision-making), 

be capable of producing a unified source of intent for the group, this source is nothing more than 

the aggregation of the intents of the constituent members.  As such, the group’s intentions are 

always identical to that of the individual members (either all of them or a majority).  Since the 

group’s decisions are nothing more than the sum of the decisions made by its members, there is 

no basis on which to claim that the group exists separately from its members.   It cannot therefore 

be an independent agent.83  Through the use of a discursive dilemma, Pettit shows not only that it 

is incorrect to assert that group attitudes are always a function of a majority of the views of its 

members but that there is no reliable rule by which group attitudes can be said to be formed on 

the basis of the attitudes of individual members.84  

                                                      

83 Pettit (2007), at 180-181. 
84 Pettit (2007), at 181-182.  Pettit uses the following example:  A group of three agents A, B, and 

C seeks to use majority voting as a way of forming judgments.  They must form judgments about 4 

propositions: P, Q, R and P&Q&R.  If each of A, B, and C supports 2 out of 3of the individual propositions 

P, Q, R, such that each one opposes a different individual proposition, an internal inconsistency arises.  

Though a majority of the group supports each proposition P,Q,R individually, such that, from a group 

perspective, a majority supports the combined proposition P&Q&R because each individual A, B, and C 

opposes one of the individual propositions, none supports the combined proposition P&Q&R and thus 
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Before concluding, I will make one comment.  Pettit acknowledges – and I agree – that 

one must concede to the nominalist position that there is an outer limit to group agency.  Not 

every collection of persons has the attributes required for group agency85.  As I have mentioned 

previously, however, within the context of corporate criminal liability, this debate about outer 

limits has tended to turn simply on the existence of legal personality.  If there is legal personality, 

then the independence of the “group” (usually a corporation) is taken for granted without further 

inquiry because the law gives effect to the independence of the legal person for a number of 

purposes (such as exercising contractual rights).  If there is no legal personality, then the group 

has no existence separate from its members for any legal purpose.  As I explain later, this binary 

sorting creates a misalignment between the factual and legal existence of a group, one which 

many scholars seize upon it as support for applying a realist perspective of the corporation to 

corporate criminal liability.  Few, however, comment on the more subtle misalignment 

underneath – the misalignment between an individual concept of responsible agency and 

corporate criminal liability. 

2.2.1.1.2 Objections based on economic efficiency 

That the tenets of economic analysis of law are sometimes used to make pointed 

criticisms of corporate criminal law is hardly surprising when one considers the theoretical 

underpinnings of this approach.  But it would be a mistake to suggest that that economic analysis 

and corporate criminal liability are incompatible.  Indeed, though some adherents of economic 

analysis were among the most vocal in challenging the basic idea of corporate criminal liability, 

                                                      

majority voting on proposition P&Q&R is inconsistent with the majority votes on each proposition taken 

separately. 
85 In terms of how people perceive groups, cognitive science research that suggests that an 

important determinant of whether a group is an agent is entitativity, which is an indicator of the degree of 

cohesion and coherence in a group.  The higher the entitativity, the higher the likelihood the group will be 

perceived and blamed, like a single unit, analogous, though not identical, to a person.  Sherman & Percy 

(2010-11) 
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others, notably Richard Posner86, saw at least a limited role for the criminal law in sanctioning 

corporate misconduct.  If there is a common thread linking these early economic analyses of 

corporate criminal liability, it is in the obvious bias toward civil enforcement.  Criminal liability 

is the exception that will be appropriate only where it can be argued that it is optimal from the 

perspective of allocative efficiency, otherwise, civil sanctions ought to be preferred.87   As I will 

explain later, much of the appeal of economic analysis of corporate criminal law is specific to the 

US context and its influence is strongest there. 

The earlier tendency of law and economics scholars to view corporate criminal liability 

as suboptimal has changed over the last 30 years in tandem with the evolution of this intellectual 

community as it has grown larger and more diverse.  But it is also reflective of the broader shift 

toward acceptance of the idea of corporate criminal liability to which I alluded earlier.  Though I 

will refer to the scholarship of law and economists throughout this chapter, my discussion of the 

opponents of corporate criminal liability provides an opportunity to highlight two aspects of 

economic analysis that merit special mention because they have had considerable influence on the 

field of corporate criminal liability, well beyond the confines of those applying an economic 

analysis.  The first is that corporate criminal law lies at the confluence of two areas of law: 

corporate law and criminal law and as such, the underlying principles of both should inform how 

we design our responses to corporate wrongdoing.88  Of particular importance is the insistence on 

applying an agency theory89 view of the corporation, where control of the corporation is held by 

                                                      

86 Posner (1980); Posner, Richard, "An Economic Analysis of Criminal Law", (1985) 85 Colum L 

Rev 1193, [Posner (1985)]. 
87 See eg: Cooter, Robert, "Prices and Sanctions", (1984) 84 Colum L Rev 1523, [Cooter (1984)]; 

Dau-Schmidt, Kenneth, "An Economic Analysis of the Criminal Law as a Preference-Shaping Policy", 

(1990):1 Duke L J 1, [Dau-Schmidt (1990)]. 
88 This view is not restricted to law and economics.  For a careful consideration of the relationship 

between corporate law and corporate criminal law in the context of the 1995 amendments to the Criminal 

Code (Cth) in Australia, see: Hill (2003). 
89 This theory is often attributed to the seminal work of Berle & Means: Berle, Adolf A & 

Gardiner C Means, The Modern Corporation and Private Property, (New York: Macmillan, 1932) [Berle 
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managers, subject to limited oversight by shareholders.  The second is that since corporations are 

rational economic actors who make a utilitarian calculus of the costs and benefits of different 

courses of action, the case for imposing corporate criminal liability, should there be one, must be 

established by reference to its expected deterrent/preventive effects. 

I will start my discussion of the objectors to corporate criminal liability with VS 

Khanna’s provocative challenge to the very idea of corporate criminal liability, fittingly entitled: 

“Corporate Criminal Liability: What Purpose Does It Serve?”.90  Though by no means the first 

such critique, Khanna’s article has become the classic exposition of the main theoretical 

objections to corporate criminal liability, as seen through the lens of economic analysis of law.  

His article builds on the basic architecture of economic analysis of criminal law that grew out of 

Gary Becker’s Nobel Prize-winning work91, but goes beyond Becker’s simplified analysis of the 

                                                      

& Means (1932)], as well as those of Coase: Coase, R H, "The Nature of the Firm", (1937) 4 Economica 

386, [Coase (1937)] and later Williamson: Williamson, O E, Markets and Hierarchies, (New York: Free 

Press, 1975) [Williamson (1975)]; Williamson, O E & S G Winter, ed. The Nature of the Firm: Origins, 

Evolution and Development (New York: Oxford University Press, 1991)  Though agency theory remains a 

dominant theoretical paradigm is corporate law, there are competing conceptions of the nature of the 

corporation, many of which can be seen as attempts to better capture the essentially collective character of 

corporations.  A recent proposal of particular interest here is Simon Deakin’s idea of the corporation as 

“commons” (a collectively managed resource subject to the competing, overlapping and sometimes 

conflicting claims of different stakeholders), which he argues better reflects the nature of its independence 

from stakeholders (principally through its permanence and its autonomous asset pool): Deakin, Simon, 

"The corporation as commons: rethinking property rights, governance and sustainability in the business 

enterprise", (2012) 37 Queen's L J 339, [Deakin (2012)]. 
90 Khanna, VS, "Corporate Criminal Liability: What Purpose Does It Serve?", (1996) 109 Harv L 

Rev 1477, [Khanna (1996)]. 
91 Becker’s work focused on applying economic analysis to the study of social issues.  Of 

particular relevance to corporate criminal liability is his influential 1968 article, which examines when the 

criminal law is an economically optimal response to socially undesirable behaviour: Becker, Gary, "Crime 

and Punishment: An Economic Approach", (1968) 76:2 J Pol Econ 169, [Becker (1968)].  He references 

this seminal work in his 1992 Nobel Lecture: Becker, Gary, "Nobel Lecture: The Economic Way of 

Looking at Behaviour", (1993) 101:3 J Pol Econ 385, [Becker (1993)].  Another very influential work to 

come out of the Chicago School at about the same time was George Stigler’s model for assessing the 

optimality of enforcement, including criminal enforcement: Stigler, George, "The Optimum Enforcement 

of Laws", (1970) 78:3 J Pol Econ 326, [Stigler (1970)].  Stigler’s basic model used to compare the relative 

merits of civil and criminal enforcement is the basic foundation on which law and economics scholars have 

anchored their assessments of criminal liability and sanctions, especially in corporate criminal liability. See 

eg: Posner (1980); Cooter (1984); Shavell, Steven, "Criminal Law and the Optimal Use of Nonmonetary 

Sanctions as a Deterrent", (1985) 85 Colum L Rev 1232, [Shavell (1985)]; Dau-Schmidt (1990). 
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nature of legal responses to socially undesirable conduct.  After providing a short historical 

overview and description of the ways in which corporations can be subject to legal sanctions, 

Khanna sets out the conditions he believes must be met to justify corporate criminal liability: 

We must ask two questions about each of the characteristics of 

corporate criminal liability that we examine. First, when, if ever, 

is the characteristic socially desirable? Second, is the 

characteristic also part of another corporate liability strategy? 

The answers to these questions reveal those situations in which 

substantially all of the characteristics of corporate criminal 

liability are socially desirable. In such situations, reliance on 

corporate criminal liability is socially desirable. The answers to 

these questions also reveal those situations in which only some 

of the characteristics of corporate criminal liability are socially 

desirable. In these situations, reliance on a corporate liability 

strategy that incorporates the desirable traits but not the 

undesirable ones is preferable.92 

In framing his analysis in this way, Khanna creates the opening to insist on two critical 

assumptions.  The first is that the ultimate metric against which corporate criminal liability is to 

be measured is deterrence.93  The second follows from the first: since corporate criminal liability 

is one of several ways to shape corporate behaviour (which is, through an agency theory analysis, 

ultimately the behaviour of managers94), recourse to criminal liability should only be had where it 

is the optimal way to do so – where the social benefits exceed its social costs.95  After reviewing 

the range of deterrent effects that could be produced by corporate criminal liability (including 

stigma and reputational damage96) and comparing them to the costs of the criminal justice 

process, Khanna concludes that civil enforcement is a more cost-effective way of achieving 

deterrence.  Not only is criminal justice expensive and not necessarily a good way to send cues to 

corporations about how to modulate their behaviour, the rise of sophisticated civil enforcement 

                                                      

92 Khanna (1996), 1493.. 
93 Khanna (1996), 1493-97. 
94 Khanna (1996), 1494-95. 
95 Khanna (1996), 1492-97. 
96 Khanna (1996), 1499-1512. 
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regimes has essentially eliminated all the comparative advantages of criminal liability (public 

enforcement, information-gathering and compellability, potential for negative reputation effects, 

other non-monetary consequences such as loss of permits or licences) without the procedural and 

other costs it imposes.  Though Khanna concedes one small area where corporate criminal 

liability can be optimal for enforcement – where managerial criminal liability is optimal – he 

believes that this advantage could easily be eliminated by amendments to dual enforcement 

regimes that combined corporate civil liability with individual criminal liability.97  His ultimate 

assessment is therefore that there is almost no role for corporate criminal law.98  

Khanna’s article is, in many ways, the high water mark for outright objection to corporate 

criminal liability, at least in recent years.99  As I will discuss later, other advocates of economic 

analysis of corporate criminal law take a more nuanced position than Khanna to allow for a 

greater place for corporate criminal liability, even if it remains tightly circumscribed by the limits 

of an economically-driven view of deterrence.100  This being said, two other outright objectors, 

whose work is from the same period as Khanna’s, merit particular mention. 

In their 1996 article “Corporate Crime”, Fischel & Sykes apply an economic analysis to 

argue that corporate criminal liability based on the vicarious liability model applied in the US 

                                                      

97 Khanna (1996), 1533-34. 
98 Khanna (1996), 1534. 
99In saying this, I do not want to suggest that Khanna’s own views have remained static.  Like 

most scholars within law and economics, he now directs his attention at optimizing the existing US system 

(which continues to make use of corporate criminal liability), as it continues to evolve. See eg, his recent 

comments on how to develop a rational set of rules to guide recourse to corporate monitors, whether as 

corporate punishment or as part of a deferred prosecution agreement: Khanna, Vikramaditya, "Reforming 

the Corporate Monitor" in  Anthony Barkow & Rachel Barkow ed., Prosecutors in the Boardroom: Using 

Criminal Law to Regulate Corporate Conduct, (New York: NYU Press, 2011) 226 [Khanna (2011)] 
100See eg, Richard Posner, typically identified as one of the leading members of the Chicago 

School of law and economics scholars: Posner (1985). Though he had already written about sanctions for 

white collar crime (Posner (1980)), Posner’s seminal article was a broad and sweeping account like those of 

Becker and Stigler – albeit with more legal content – and was not limited to corporate criminal law.  Other 

early pioneers of economic analysis of law tended to focus more specifically on economic crimes: Cooter 

(1984); Shavell (1985) and Dau-Schmidt (1990). 
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federal courts is not needed.101  Like Khanna, they evaluate the relative costs and benefits of 

criminal enforcement versus civil enforcement (by which they mean through a public agency with 

strong investigation and enforcement powers, such as the Securities and Exchange Commission 

or the Antitrust Division of the Department of Justice), and conclude that the latter is a more 

effective tool.  However, their objection to corporate criminal liability is different than Khanna’s 

in an important respect.  They argue that the additional cost of criminal enforcement is not limited 

to the detection, investigation and enforcement costs (relative to fines levied); it also includes the 

social cost of over-deterrence.  Over-deterrence, in an economic sense, refers to the natural 

tendency of economic actors to curtail activities that could plausibly expose them to enforcement 

action and ultimately liability.  To the extent the foregone activities are economically beneficial 

rather than harmful this is a net loss for the economy and society at large.  Fischel and Sykes are 

of the view that criminal liability based on a very broad basis where it is, as a practical matter, 

almost impossible to avoid conviction once an agent has committed a crime in the scope of his 

duties, produces economic costs in the form of reduced economic activity that exceed the benefits 

of using criminal enforcement.   Though presented in the language of optimality, Fischel and 

Sykes’ indictment of corporate criminal liability is serious because it goes to the heart of what 

they take to be its primary justification – that criminal liability can only be defended if it produces 

sufficient deterrent effects.  If, as they claim, the system is structured in a way that over-

deterrence is inevitable102, this undermines the legitimacy of recourse to the criminal law to 

sanction corporate wrongdoing. 

                                                      

101 Fischel, Daniel R & Alan O Sykes, "Corporate Crime", (1996) 25 J Legal Stud 319, [Fischel & 

Sykes (1996)]. 
102 5 years earlier, John Coffee rejected on principle the idea that there can be over-deterrence for 

truly criminal conduct.  Indeed for Coffee, an early advocate of a desert-based justification for corporate 

criminal liability, it makes no sense to say that socially valuable behaviour is chilled through prohibitions 

on truly criminal behaviour.  But he recognizes that the force of this primary justification for criminal law – 

moral education and socialization – is undermined when there is a blurring of lines between civil and 

criminal conduct, something that, at the time of his article, he considered was increasing at an alarming rate 
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Before moving on to the next section, here is a summary of what I see as the key points 

made by opponents of corporate criminal liability that must be addressed in any defense of 

corporate criminal liability: 

 Corporations are not real and do not exist in the way people do.  In particular, 

they cannot make choices and act upon them in a consistent way. 

 Even if they exist for some purposes, corporations cannot be subjects of criminal 

law because whatever choices they make and actions upon those choices are 

always a function of those of their constituent members.  Corporations therefore 

lack the autonomy needed to be treated as responsible subjects in their own right.  

As only people are responsible subjects, individual liability of the constituent 

members who actually commit the corporate crime is the appropriate response. 

 Leaving aside the above two questions, it does not make sense to impose criminal 

liability on corporations because this is a sub-optimal way to achieve its (only) 

ostensible goal (general and specific deterrence of corporate managers);  

 Not only is corporate criminal liability sub-optimal, it carries the risk of reducing 

aggregate social welfare by discouraging legal, productive activity. 

2.2.1.2 Making the case for corporate criminal liability: responses to objections and the rise of 

desert perspectives 

As I have mentioned, there are few outright objectors to corporate criminal liability 

today; in recent years, the scales have tilted heavily on the side of those who support at least some 

form of corporate criminal liability.  In this section, I discuss what the many advocates of 

                                                      

in corporate criminal law, because of the creation of dual-track enforcement regimes in certain areas like 

Antitrust, RICO and Securities Regulation: Coffee (1991), at 193-95.  Coffee was pessimistic this trend 

could be reversed – and he was correct. 
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corporate criminal liability have said in response to the objections described in the previous 

section, placing particular emphasis on two, somewhat overlapping themes, the rise of desert-

based justifications of corporate criminal liability and general scholarly comment on the 

importance of making corporate criminal law as consistent with general criminal law principles as 

possible.  I defer discussion of specific concerns related to existing or proposed bases of liability 

to chapter 3. 

2.2.1.2.1 The case for desert 

Well before the Khanna and Fischel & Sykes published their articles, some US scholars 

had already argued forcefully against the suggestion that there is no purpose that can justify 

corporate criminal law, challenging both the fiction argument and the underlying tenets that 

support the economic analysis position.  John Coffee, in his influential 1981 article on corporate 

punishment, rejects the notion that the incorporeal nature of corporations and hence the fact that 

they cannot be subject to imprisonment, weakens the case for corporate criminal law.  Without 

denying that the deterrent effects of punishment are important, he argues that desert plays a key 

role in the criminal law because what makes the criminal law different from civil enforcement is 

its function of moral education and condemnation.  The many desert-based accounts of corporate 

criminal liability (now the dominant paradigm, outside of economic analysis of law, within which 

corporate criminal liability is justified by scholars103) that have emerged since draw either 

                                                      

103 Miriam Baer argues it is also the dominant paradigm for those who enforce corporate criminal 

law, at least at the level of rhetoric, because a desert or retributivist justification is more intuitive than one 

based on deterrence (which tends to hold out the prospect of measurability of its effects, even if this is 

empirically quite difficult to do): Baer, Miriam H, "Choosing Punishment", (2012) 92 B U L Rev 577, [Baer 

(2012)], 586-601.  Others, such as Samuel Buell posit that the preference for criminal over civil 

enforcement by US regulators (something about which Buell is critical), in particular the SEC, is driven for 

the most part by deterrence concerns: Buell, Samuel W, "Potentially Pervse Effects of Corporate Criminal 

Liability" in  Anthony Barkow & Rachel Barkow ed., Prosecutors in the Boardroom: Using Criminal Law 

to Regulate Corporate Conduct, (New York: NYU Press, 2011) 87 [Buell (2011)], at 89-90.  For my part, I 

find that Canadian enforcement still leans heavily on deterrence-based justifications, even for serious 

criminal offences like the cartel offences under the Competition Act: Quaid, Jennifer A, "Making Sense of 

the Shift in Paradigm on Cartel Enforcement: The Case for Applying a Desert Perspective", (2012) 58:1 
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explicitly or implicitly on Coffee’s efforts to develop a justification for corporate criminal 

liability that rests on a careful consideration of basic criminal law principles.  This being said, 

Coffee’s persuasive case for corporate criminal liability applies poorly to the US vicarious 

liability system, something he tackles in a lengthy 1991 article.104 His conclusions are sobering: 

even if a coherent and convincing case for corporate criminal liability exists, it is impossible to 

use it to justify the massive expansion of penal liability in the United States.  Though he explores 

in some detail how one might distinguish between criminal and non-criminal conduct, drawing on 

the pricing-prohibiting continuum used in economic analysis105, he finds that this cannot be 

reconciled with the actual scope of corporate criminal liability in US federal law.  The best that 

can be done is to draw on those basic considerations of criminal law to ensure sentencing 

decisions are fair and just.  Writing a few years later, Gerard Lynch adopts a similar desert 

perspective on corporate criminal law, and, like Coffee, believes that the expansion of criminal 

enforcement cannot but diminish the force of the criminal law that is derived from what he calls 

its “reputational” capital.  If what distinguishes criminal law from civil law is the former’s focus 

on blameworthy conduct then this capital must be spent wisely, in other words, legislators should 

be mindful of extending penal liability too far.  In saying this, Lynch is careful to say that there 

cannot be a perfect overlap between what is prohibited criminally and what is considered 

blameworthy within a given society.  In fact, he sees the relationship between the two as a 

dynamic pushing and pulling: sometimes the law leads and sometimes societal norms lead.  What 

matters in the end, however, is that the two are not too far out of sync and that aspirational use of 

the criminal law (when prohibiting conduct precedes its general acceptance of conduct worthy of 

                                                      

McGill LJ 149, [Quaid (2012)], though in the last few years, there are some signs the courts are more open 

to desert-based rationales, see: Maxzone, R v Metron Construction Corp, 2013 ONCA 541, [2013] OJ no. 

3909; 309 OAC 355 [Metron (ONCA)] and R v Pétroles Global, QCCS 1618, [Pétroles Global (2015)]. 
104 Coffee (1991).  He makes similar arguments in Coffee (1992). 
105 He refers in particular to the work of Cooter (1984). Others who have made similar arguments 

are: Dau-Schmidt (1990), Shavell (1985) and Posner (1985). 
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blame) should be undertaken with great care.  Like Coffee, he observes that the ambit of 

corporate criminal liability in the US has seen a lot of expansion since the 1970s, a phenomenon 

not easily reconcilable with a parsimonious use of the criminal law’s reputational power to that 

which is truly worthy of blame.  He shares many of Coffee’s concerns about how difficult it is to 

justify corporate criminal liability in the US federal system by reference to basic criminal law 

principles.  As a former Assistant US Attorney, however, he also offers insight into the ways in 

which the apparent harshness of the respondeat superior basis of liability is attenuated by the 

practices of prosecutors, even if these practices are not uniform and are discretionary.  This topic 

has gained increasing attention by US scholars in recent years.106  

American desert-based accounts of corporate criminal liability tend to emphasize the 

shaming and blaming function of the criminal law.  In this, they rely, either expressly or 

implicitly, on Feinberg’s work on the expressive function of punishment.107  Though Feinberg’s 

ideas apply to punishment generally, they have particular resonance among desert theorists in 

corporate criminal liability circles because the expressive function provides a strong response to 

the law and economics argument that for corporations, criminal and civil liability are just 

different ways of inflicting what is in essence the same consequence – paying a fine.108  The 

expressive function of punishment adds an additional feature to the harsh treatment component of 

criminal punishment that would otherwise be difficult to distinguish from civil sanctions, where 

both amount to the payment of money.  Moreover, not only does the communication of societal 

                                                      

106 See eg: Barkow, Anthony & Rachel Barkow, ed. Prosecutors in the Boardroom: Using 

Criminal Law to Regulate Corporate Conduct (New York: NYU Press, 2011) . 
107 Feinberg, Joel, "The Expressive Function of Punishment", (1965) 49:3 Monist 397, [Feinberg 

(1965)]. 
108 This equivalence between civil and criminal fines is easier to make in the US context, where 

many federal enforcement regimes provide for monetary penalties that are at least partially punitive to be 

imposed following a civil proceeding.  This is not the case in Canada where civil monetary sanctions – 

called administrative monetary penalties and found in, for example, the misleading advertising provisions 

of the Competition Act and in parts of the Income Tax Act– are not considered true penal consequences: 

Guindon v Canada, 2015 SCC 41 (Canlii) [Guindon], par 75-77. 
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disapproval of conduct as morally wrong provide the distinguishing feature of the criminal law, it 

also provides a way to explain why we see criminal sanctions as more serious than civil 

sanctions, even where the latter can sometimes impose a greater magnitude of harsh treatment 

than the former.109 

Coffee and Lynch’s positions (echoed in those of Friedman110 and Laufer & Strudler111) 

are classic illustrations of the compromise position that US scholars who favour corporate 

criminal liability almost invariably adopt – that the US federal basis of liability based on 

respondeat superior, given its vast potential application and the corresponding importance of the 

exercise of prosecutorial discretion, cannot be defended by reference to traditional criminal law 

principles.  So while several of these scholars have laid out persuasive accounts of corporate 

criminal liability (usually, though not always, anchored in desert), within the confines of US law, 

these serve principally as a metric against which to measure the limitations and failings of the 

current respondeat superior regime.  As it is accepted that the basis of liability will not change, 

the practical proposals put forth by these scholars are directed at mitigating its more unfair and 

unprincipled aspects of the basis of liability phase through the judicious use of prosecutorial 

discretion and the development of detailed sentencing guidelines. 

Outside of the particular context of the US, many Commonwealth scholars also insist that 

where criminal enforcement is used against corporations it ought to be for conduct that can be 

characterized as more serious from a moral blameworthiness point of view.  Though not always 

presented in the language of desert, these justifications of corporate criminal law are overlaid 

against two interrelated subjects that matter keenly to desert theorists: the delineation of the 

                                                      

109 Laufer, William S & Alan Strudler, "Corporate Intentionality: Desert, and Variants of 

Vicarious Liability", (2000) 37 Am Crim L Rev 1285, [Laufer & Strudler (2000)], at 1292; Friedman (2000) 
110 Friedman (2000) 
111 Laufer & Strudler (2000) 
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proper ambit of criminal (as opposed to regulatory) liability for corporations and reserving 

criminal liability for those instances when one can say there is evidence of corporate 

blameworthiness (fault being the defining criterion for conduct deserving of blame).  Though 

those scholars echo many of the theoretical arguments put forward by their US counterparts 

regarding the importance of tying corporate criminal liability to the distinctive blaming function 

of the criminal law, their accounts speak to the considerably different concerns that arise from 

regimes where two distinct bases of liability co-exist.  Untangling how these bases of liability 

relate to the seriousness of an offence is further complicated by the overlapping ambit of some 

offences, opening the door to prosecution under one basis of liability or the other at the election 

of those charged with enforcement. 

The preeminent thinker on these questions in the UK is Celia Wells.112  In making the 

case for corporate criminal liability, she starts first with a consideration of what that term means 

in the context of the history of enforcement activity against corporations. In particular, Wells 

underscores that the subjecting of corporations to penal liability cannot be separated from the 

general expansion of regulatory liability of which it was a part.  Both the character of regulatory 

offences – directed at the promotion of public welfare – and the basis of liability applied – 

vicarious liability for agents under one’s control – contributed to the perception that regulatory 

law was different from criminal law.  In the context of corporations, because the first kind of 

penal liability to which they were subject was regulatory, this contributed to the sense that 

corporate criminal law targeted conduct that was as a general matter less serious than the 

                                                      

112Wells has written extensively on corporate criminal liability over the years, with a particular 

emphasis on the cultural and legal significance of using an offence of corporate manslaughter as a means of 

holding corporations to account for large scale harmful events (“disasters”), see eg: Wells, Celia, 

"Manslaughter and Corporate Crime", (1989) 138 New LJ 931, [Wells (1989)]; Wells (1995).  Her 

monograph, first published in 1993 and now in its second edition (Wells (2001)) is one of the most 

influential in the field.  Her work also helped shape the codification of the offence of corporate 

manslaughter in the UK: CMCH Act 
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traditional common law offences targeting “immoral” conduct (which required proof of fault) that 

pre-dated the rise of the regulatory state.  This conflating of corporate and regulatory liability 

helps to explain the bi-furcated and some ways schizophrenic nature of Anglo-Commonwealth 

corporate criminal law, one that juxtaposes a very broad regulatory liability imposed on a strict 

liability basis (with or without a due diligence defence) with very limited mens rea liability 

imposed on the basis on the identification doctrine. 

In Wells’ opinion, the history of corporate criminal liability in the UK suggests that the 

greater stumbling block to holding corporations to account for traditional crimes, like 

manslaughter, lay less in developing a notion of corporate mens rea and more with a reluctance to 

examine corporate conduct through the lens of the traditional criminal law.113  The first break in 

the ice came with the prosecution of corporations for fraud and tax related offences in the 1940s.  

As these offences were offences of direct liability requiring proof of fault by the accused, this 

raised squarely the need to articulate a form of corporate mens rea.114 In Wells’ view, it is at this 

point that the issue of demarcating the bounds of vicarious liability and direct liability offences 

gained significantly in importance.  Despite this, however, the case law developed inconsistently, 

making it difficult to say precisely where the boundaries lie between the bases of liability on the 

one hand and the regulatory/criminal nature of the offence on the other.  This is partly because 

regulatory offences tend to be framed in broader terms – that could apply to conduct of varying 

degrees of gravity – and partly because some regulatory regimes blur the distinction between 

criminal and regulatory.  Indeed, as Wells points out, the seminal case establishing the confines of 

the identification doctrine in the UK, Tesco v Nattrass115  is an illustration of this classification 

problem.  In Wells’ opinion, the decision to impose liability on the company via direct liability 

                                                      

113 Wells (1995), at 57-58. 
114 Wells (1995), at 58. 
115 Tesco Supermarkets Ltd. v. Nattrass, [1972] AC 153, [Tesco]. 
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(which required an identification of whose actions could be equated with those of the company) 

rather than vicarious liability is not obvious when one considers that the offence at issue was part 

of a legislative scheme that was regulatory in the sense that its purpose was to protect public 

welfare and was a hybrid offence (equivalent to the Canadian strict liability offence which 

provides a due diligence defense).116  Indeed, she contends that initially, direct liability for 

corporations had the effect of reducing corporate liability for a certain number of these hybrid 

regulatory offences. 

While acknowledging that the dividing line between regulatory and truly criminal 

offences remains blurry and is unlikely to be sharpened, Wells argues that there is nevertheless a 

discernible hardening of attitudes toward corporate misconduct, particularly with regard to 

catastrophic events that cause death or significant destruction. Where previously such events 

might be seen as unfortunate accidents or situations beyond anyone’s control (in part because of 

the dominant individualist paradigm of criminal responsibility), she argues that increasingly these 

events are seen through the prism of risk management, where entities with the collective 

resources and knowledge to take the necessary measures to prevent harm should be made to 

answer where they have failed to do so.  The challenge lies in finding a way to marry a risk-based 

view of corporate activity into the traditional modes of fault (developed for individuals) that are 

applied in criminal law.  While the immediate idea might be an objective mens rea offence based 

on a grossly negligent failure to discharge a duty, Wells is more ambitious.  Drawing on a number 

of UK cases, she observes that the public response to these events indicates an increasing social 

acceptance of the idea that corporations can be seen as guilty of manslaughter and even homicide. 

To provide a solid foundation for this kind of serious liability, she makes the case that the 

determining of culpability has to be tied to more than a derivative basis of liability tied to high-

                                                      

116 Wells (1995), at 59-60. 
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ranking individuals – what is needed is a notion of truly corporate subjective fault – that captures 

the essence of the risk assessment process that characterizes how corporations run their affairs. 117 

In examining how a more “corporate” (distinct from individuals) notion of fault can be 

anchored to the existence of policies and systems used by corporations to assess and manage risk, 

Wells is mindful of the fact that this approach departs from the traditional criminal law.  She is 

careful to note that using a corporate form of fault cannot and should not ignore the legacy of the 

traditional criminal law; though it may better address some issues in some instances, it may also 

raises new issues, some predictable and others less so.  Moreover, corporate criminal liability is 

not a one size fits all enterprise and the reality of enforcement does not necessarily mirror the 

image of holding account the economically powerful:  

Whereas vicarious liability for regulatory offenses allows a 

corporation to be prosecuted in respect of the acts of any of its 

employees acting in the course of its business, with direct 

liability the difficult question has been determining who acts as 

the company. And, for the purpose of discussing corporate 

manslaughter, the latter is a vital question. The cases that gave 

birth to the direct type of liability involved either small 

companies or clear criminality manifested by someone like a 

managing director. Modern corporations vary from the very 

small, where the nexus between the directors and the company's 

policies and actions is clear, to the enormous multinational 

enterprise, in which responsibility can be diffuse and 

scapegoating easily achieved. Criminal law traditionally has 

been locked into a vision of criminal culpability premised on a 

responsible human individual who is punished only when she 

has acted recklessly at least. Although this vision is far from 

perfect, with many breaches not just in the form of strict liability 

offenses but also in other less explicit ways, it has informed 

debate about corporate liability for "real" crime, for which the 

direct type of corporate liability is the sole route.118 [footnotes 

omitted] 

                                                      

117 Wells (1995), at 62-66. 
118 Wells (1995), at 58-59. 
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The importance of Wells’ contribution to the literature lies in her unwillingness to 

simplify the many unresolved and overlapping issues that have influenced how corporate criminal 

liability has evolved (and continues to evolve).  She rightly sees the process of holding 

corporations to account as something that brings into play not just legal considerations, but also 

broader social attitudes of how we make sense of complex events. It is not surprising therefore 

that she has no simple prescriptions to solve the questions she raises.119  This being said, Wells 

does offer a number of helpful insights that are particularly relevant to this discussion.  First, 

corporate criminal liability is not monolithic.  Where penal liability can be imposed on the basis 

of different modes of liability, any attempt to provide a single coherent justification will be 

unconvincing.  Regulatory liability imposed via vicarious liability has its place, but its purpose is 

different.  Though Wells does not expressly offer a deterrence-based justification for this kind of 

penal liability, this can be implied from her insistence on the separation between regulatory and 

criminal offences (even if this is difficult and imperfect) so that the latter can be more clearly 

circumscribed as blameworthy.  Second and flowing from this, Wells sees the foundation of 

criminal liability for corporations as tied, at least in part120, to the public acceptance of 

corporations as capable of serious “moral” wrongdoing.  This perception matters because it 

informs how to put corporate criminal liability into practice in a way that fits within the general 

criminal law – in particular how to make corporate fault reflective of what is seen as the essential 

feature of corporate blameworthiness and also underscores the importance of parsimony.  Though 

she puts it differently, she shares the same concerns as Coffee and Lynch about stretching the 

                                                      

119 This is not to suggest that Wells does not make practical suggestions for law reform, only that 

she is mindful that any proposal has advantages and drawbacks.  Moreover, law reform cannot succeed on 

its own without social and institutional consensus as regards the legitimacy of the undertaking: Wells 

(2001); Wells (1995), at 66-72. 
120 Wells acknowledges that public reactions to catastrophic events are not uniform and not all 

demand criminal punishment.  Nevertheless, she believes that there must be at least a rough consensus that, 

as a general matter, corporations can engage in the kind of blameworthy conduct that characterizes the 

traditional common law offences: Wells (1995), at 66-68. 
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bounds of moral condemnation beyond what is feasible within the criminal law.  Finally, she 

recognizes that for corporate criminal liability to be seen as just, the infinite variability of the 

corporate form has to be reflected in how liability is evaluated.  This calls for flexibility – in how 

offences are drafted, in the modes of liability used, in the forms of proof allowed and in the types 

of defences and excuses that can be raised.   

Scholarship from the UK, Australia and Canada builds on many of Wells’ reflections 

about the nature of corporate criminal law, particularly the importance of developing a corporate 

notion of fault.121 I discuss their analyses of this issue in my discussion of the modes of fault. 

More generally, many of the UK and Australian accounts can be situated within a desert-leaning 

perspective that emphasizes the importance of seeing corporate wrongdoing as more than 

noncompliance with the law but as unacceptable conduct requiring public condemnation. 122  

Curiously, Canadian scholarship – to the extent it engages in an examination of the justifications 

for corporate criminal liability – has tended to lean the other way, in spite of the many 

commonalities between Canadian corporate criminal law and its UK and Australian cousins.123  

Some of this can be explained by the substantive focus of the scholars; those interested in 

workplace health and safety are keenly interested in harm prevention, though one must be careful 

to note that they tend to reject the economic vision of deterrence.124  For others, the emphasis on 

                                                      

121Gobert (1994A); Gobert (1994B); Gobert (2008); Cavanagh (2011);Colvin (1995); Hill (2003); 

Wilkinson (2003); Taylor, Des & Geraldine MacKenzie, "Staying Focused on the Big Picture: Should 

Australia Legislate For Corporate Manslaughter Based on the UK Model?", (2012)? 1, [Taylor & 

MacKenzie (2012)]; Johnstone (2013). 
122 Another long-time scholar of corporate criminal law, Steve Tombs, takes a primarily utilitarian 

approach (focused on harm prevention, particularly in workplace health and safety), though he does 

recognize there is real symbolic value in creating crimes like corporate manslaughter because it 

communicates that certain kinds of corporate misconduct are very serious: Tombs (2013), at 74. 
123 I am an exception: Quaid (1998); Quaid (2012).  See also Ramraj, Victor, "Disentangling 

Corporate Criminal Liability and Individual Rights", (2001-2002) 45 Crim LQ 29, [Ramraj (2001-2002)].  

To be fair Steven Bittle acknowledges that criminal law does have a role in shaping attitudes about the 

blameworthiness of corporate crime: Bittle (2013). 
124 Bittle & Snider (2006); Bittle (2012); Bittle (2013); Glasbeek (1995); Glasbeek (2013). 
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deterrence reflects a practice-oriented perspective that looks at corporate criminal liability in the 

way corporate clients do – as one of many kinds of state action/enforcement they may encounter 

in the context of running their affairs and which is analyzed as part of a broader risk management 

strategy.125  Still others are agnostic and focus their attention on critiquing the impact of the 2004 

reforms (sometimes proposing reforms), leaving aside the primary justifications for corporate 

criminal liability as a general matter.126 

2.2.1.3 The deterrence undercurrent 

As my comments on Canadian scholars suggest, the emergence of desert-based accounts 

in recent years, however prominent, should not be seen as a repudiation of deterrence-based 

accounts.  As with the general criminal law, it is unrealistic to expect the fundamental debate over 

the primary purpose of the criminal law to disappear or for one side to claim victory over the 

other.  Moreover, as with the general criminal law debate, scholars readily concede that a primary 

justification anchored on either desert or deterrence never displaces the other objective 

completely, only places it in a secondary position.  Each side concedes that the secondary 

objective has a role to play in mitigating the excesses of the dominant objective.  Outside of the 

realm of theory, this is, of course, even more apparent – criminal law regimes are never organized 

around a single objective and indeed they typically refer to a number of objectives, some of 

which do not fit neatly within the desert-deterrence debate.  This is also true of corporate criminal 

law regimes.127 

                                                      

125See eg Keith (2011); Archibald, Jull & Roach (2005).  The latter work was written by a 

practitioner, a judge and a law professor but in tone it is directed at providing analytical tools to help 

corporations navigate the full spectrum of enforcement tools the state may use to foster compliance with 

the law. They have also produced three commentaries on the 2004 reforms that adopt a similar posture: 

Archibald, Jull & Roach (2003-04), Archibald, Jull & Roach (2013), Archibald, Jull & Roach (2014). 
126 Macpherson (2003-04); Macpherson (2007-08); Dusome (2007-08). 
127 In Canada, this can be seen in the organization-specific sentencing factors in s 718.21 CrC and 

in how sentences imposed on organizations have been justified by courts. See eg: Maxzone; Metron 

(ONCA); Pétroles Global (2015). 
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As a large portion of the deterrence-based literature adopts an economic analysis of law, 

which for the most part is directed at analysis of the US system, my discussion is limited to an 

overview of how the scholars frame their analyses and justifications of corporate criminal 

liability.  I examine some of the specific proposals that flow from law and economic analyses in 

the section on modes of fault (specifically vicarious liability).  

2.2.1.3.1 Economic analysis of corporate criminal law and the role of deterrence 

As indicated earlier in the chapter, analyzing criminal liability through the lens of 

economic theory is not new, nor is the obvious interest these scholars have in corporate criminal 

law in particular.  In its earliest stages, these analyses were relatively general and based on broad 

assumptions within economics, the most important of which was that the main driver of 

behaviour (be it individual or firm-based) was welfare maximization.  Welfare is maximized 

when an individual or a firm makes the most efficient (productive) use possible of its available 

(scarce) resources.  Within economic models, welfare is quantified for ease of calculation and 

testing of different variables.  Optimal or efficient welfare maximization occurs when the 

marginal benefits of spending an extra dollar exceed its marginal costs. Spending an extra dollar 

is just a shorthand for the decision to spend the dollar (which really refers to the costs128 that 

decision entails).  The implication is that it is reasonable to expect a rational person (or firm) to 

make choices consistent with welfare maximization.  Since these individual choices about welfare 

maximization contribute to the collective welfare of all (social welfare), the state should be 

keenly interested in understanding how the law might alter the decisions individuals and firms 

make about welfare maximization.  Interference in the decision-making process of individuals 

and firms can only be justified if it serves to optimize social welfare.  As a consequence 

                                                      

128 Decisions entail two costs: the expenditure of the resources needed to give effect to the 

decision, and the opportunity cost of selecting that course of action over other courses of action. 
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justification of recourse to the criminal law must be tied to an objective that contributes to social 

welfare.  For economists, this objective has always been the deterring or preventing of behaviour 

that undermines social welfare (such as committing criminal offences129).   

While some scholars did develop more general analyses of the criminal law from an 

economic perspective130 the impacts of criminal law prohibitions on the welfare-maximizing 

behaviour of rational actors always had more resonance in the context of corporate criminal law.  

This is understandable since the types of choices corporations (and for the most part, white collar 

criminals) seem, at least with regard to the vast majority of regulatory crimes to which they are 

subject (especially in the US), to fit more easily into a paradigm of resource allocation and 

optimization.  Thus, for example, the use of the criminal law to enforce environmental standards 

should be seen as an attempt by the state to modify the cost-benefit analysis of the decision by a 

firm to invest in technologies to reduce emissions, such that investing in such technologies (or at 

                                                      

129 As I have alluded to before, law and economists are not particularly preoccupied with the moral 

character of the legal prohibition in question, though they acknowledge stigma can have an additional 

deterrent effect (usually quantifiable into a decrease in the value of the corporation’s reputation or the value 

of market sanctions, like lost business).  Their working assumption – at least within general accounts of 

corporate criminal law, as opposed to critiques of specific prohibitions which they may find to be not 

welfare-inducing – is that compliance with the law is socially beneficial (or that noncompliance is socially 

detrimental).  This message is conveyed to self-interested rational actors through the amount of the sanction 

that will be imposed for noncompliance, which must be reflective of the probability of detection and 

enforcement and the social costs (enforcement and the illegal gain obtained) of the prohibited conduct.  For 

a helpful discussion of some of the nuances to be made in examining these issues, see Alexander, Cindy R 

& Mark A Cohen, "The Causes of Corporate Crime" in  Anthony & Rachel Barkow Barkow ed., 

Prosecutors in the Boardroom: Using Criminal Law to Regulate Corporate Conduct, (New York: NYU 

Press, 2011) [Alexander & Cohen (2011)]. 
130 It was much harder to make a persuasive case that individuals made the “rational” decision to 

commit a crime (already a somewhat artificial construct for crimes made by people from economically or 

socially marginalized groups, or for crimes of passion) as a function of a careful weighing of costs and 

benefits. Moreover, it was much harder to quantify the costs and benefits of compliance with the law for 

individuals, except for certain property crimes or violent crimes committed for financial gain.  This did not 

prevent Garry Becker (Becker (1968)) and then Richard Posner (Posner (1985)) from at least sketching out 

the broad outlines of such an analysis.  Without minimizing the many critiques of the suitability of 

economic analysis for guiding the application of the criminal law to ordinary street crime, this topic is 

beyond the scope of my discussion. 
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a minimum, the avoidance of non-compliance with the standards) would be welfare-maximizing 

for the firm.131   

The basic model, described above, is just that – a model.  Over the years it has been 

adapted and nuanced as scholars have tested a number of the initial intuitive conclusions the 

simpler model suggested would hold and found them to be either incorrect or inapplicable in a 

number of circumstances or simply impractical to apply in the real world. I review the most 

significant of these in the section of the models of fault.  For the moment, what is striking is that 

these many nuances leave unaltered (and relatively unexplained) the two elements of economic 

analysis that supported the outright objections to corporate criminal liability: that corporate 

criminal liability is a mechanism for sanctioning individual wrongdoing done in corporate context 

(ie that the source of corporate crime is mostly bad employees and managers132) and that the 

measure of its success is whether one can expect, based on economic modelling, that the 

sanctions on the corporation will prevent or deter this kind of wrongdoing.  On this latter point, 

the primary concern is not with how deterrence compares to desert (there is a lack of engagement 

with desert theories and a simple acceptance that deterrence is the objective to be pursued133) but 

                                                      

131 To be fair, law and economists do general distinguish between what they call conditionally and 

unconditionally deterred offences, a dichotomy that is a more nuanced version of the pricing/prohibiting 

distinction used by earlier scholars (and heavily critiqued by the likes of Coffee (1991) and Lynch (1997).  

Unconditional deterrence is reserved for activities that have no social value. Conditional deterrence is used 

where the offence occurs in the context of an activity that has value.  The deterrence is conditioned so as to 

encourage compliance with the law without reducing – at least not too much – the underlying valuable 

activity, see: Alexander & Cohen (2011), at 20-22.  This is analogous to the over-deterrence issue raised by 

Fischel & Sykes (1996). 
132 Alexander & Cohen (2011); Arlen, Jennifer & Reiner Kraakman, "Controlling Corporate 

Misconduct: An Analysis of Corporate Liability Regimes", (1997) 72:4 NYU L Rev 687, [Arlen & 

Kraakman (1997)] Arlen, Jennifer, "The Potentially Perverse Effects of Corporate Criminal Liability", 

(1994) 23 J Leg Stud 833, [Arlen (1994)].  In smaller, closely-held corporations, these managers are also 

usually shareholders, a reality that makes it easier to justify corporate criminal liability since it diminishes 

the force of the innocent shareholder argument. For a succinct description, see Buell (2011). 
133 This is in contrast with desert theories, which, for the most part, are offered in direct rebuttal of 

law and economics analyses of corporate criminal law, see: Lynch (1997) Laufer & Strudler (2000) and 

Friedman (2000). 



 

 

65 

 

rather with what constitutes the best allocation of resources (as between the state and the 

corporation) of the costs of deterrence.  Law and economics scholars favour a criminal law 

system where liability and punishment (and increasingly DPAs134) serve to shift the costs of 

compliance and enforcement to the corporation.  Seen in this light, corporate liability is not an 

indictment of the corporate entity but a means of creating the incentive for the corporation to 

police its employees and managers.  This approach is indicative of the shifting posture of law and 

economics analysis vis-à-vis the respondeat superior basis of liability.  Though they continue to 

challenge how it is implemented under US law, they do not generally attack the basis itself.  This 

makes sense when one considers that the locus of culpability (in terms of where the actual 

blameworthy conduct lies) is the individual.  The corporation is held to account for instrumental 

reasons to compensate for enforcement gaps in holding individuals to account, limits that are a 

combination of the relatively high level of punishment required for optimal deterrence (because 

of the relatively low rate of detection of many corporate crimes) and what can reasonably be 

inflicted upon an individual (both in terms of a fine and imprisonment) and because it is the 

corporation that for the most part controls the enabling conditions that give the opportunity to 

individuals to commit corporate crimes.  Though this latter justification seems to acknowledge 

indirectly the collective nature of corporations at least as regards the phenomenon of corporate 

culture, the law and economics position is that this cannot be taken as an indication that 

                                                      

134 DPAs are deferred prosecution agreements.  These are a kind of upfront probation arrangement 

made between prosecutors and corporations.  The object of this arrangements is to oblige corporations to 

address the circumstances that gave rise to the alleged offence.  The deferral of the prosecution can be 

indefinite, but the threat of revocation (either because the agreed upon reforms don’t take place or the 

corporation commits another offence) acts as a powerful and easily enforced incentive.  Given the 

substantial rise in the use of the agreements in the United States, the proper parametres and purposes of 

DPAs, particularly as a way of effecting changes in corporate governance, have become a prominent topic 

in US scholarship: see eg: Arlen, Jennifer, "Removing Prosecutors from the Boardroom: Limiting 

Prosecutorial Discretion to Impose Structural Reforms" in  Anthony S & Rachel E Barkow Barkow ed., 

Prosecutors in the Boardroom: Using Criminal Law to Regulate Corporate Conduct, (New York: NYU 

Press, 2011) 62 [Arlen (2011)]; Khanna (2011). 
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corporations should be seen as responsible in their own right.  For Jennifer Arlen & Reiner 

Kraakman, there is an important distinction to be made between the facilitating role corporations 

play in the wrongdoing of individuals (done on behalf of the corporation) and the notion that 

corporations act autonomously; the former acknowledges that corporations have influence over 

agents, the latter presupposes – wrongly, in their view – that the corporation wholly controls the 

agent.135    

If one accepts the premise that corporate criminal liability is about controlling individual 

wrongdoers, then the key to justifying it on the basis of optimal deterrence is to demonstrate that 

it is possible to design a liability regime where it is in the corporation’s economic best interests 

(ie profit maximizing) to internalize both compliance136 and enforcement137 costs.  In two articles, 

Arlen (with Kraakmen in one case138), explores the factors that influence a rational corporation’s 

decision to incur compliance costs and conclude that it is possible to structure liability to achieve 

this effect, but that it is more complex than it first appears.  Though a detailed discussion of the 

economic models is beyond the scope of this discussion, the analysis highlights a particularly 

important factor – internal compliance efforts by the corporation may make it more likely that 

wrongdoing is uncovered than in the absence of these efforts.  Though internal policing may 

prevent some crime, it also increases the likelihood that whatever wrongdoing nevertheless 

occurs will be discovered more easily.  Under a vicarious liability regime (where compliance 

                                                      

135 Arlen & Kraakman (1997), at 752-53.  The suggestion that there can be no corporate autonomy 

without complete control of the agents seems to miss the point, however; theories of corporate autonomy 

for the purposes of the criminal law are anchored in the collective nature of the corporation, which is 

grounded not on a unilateral control of agents but on the strength of the connections between them and the 

collective undertaking of which they are part. 
136 These are the preventive measures such as formal compliance policies, internal control 

mechanisms, education programs and use of financial or other incentives to encourage compliance 

(compensation tied to compliance, promotion etc) and discourage noncompliance (disciplinary measures, 

termination, loss of bonuses etc.). 
137 These are the measures taken to detect individual wrongdoing and impose consequences on 

responsible individuals. 
138 Arlen & Kraakman (1997); Arlen (1994). 
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efforts have no bearing on the determination of liability) this creates a perverse disincentive to 

engage in internal policing.  Given this feature of vicarious liability, Arlen (with Kraakman) 

considers the relative merits of different bases of liability in achieving efficient deterrence.139  It 

should come as no surprise that they find each type of regime has strengths and weaknesses; no 

one approach is optimal in all instances.  Though they favour a “multi-tiered composite regime” 

combining strict liability with elements of a duty-based regime140 that does not exist in practice 

(and presents a certain number of challenges in terms of obtaining the kind of information needed 

to calculate optimal sanctions), they are nevertheless satisfied that corporate criminal liability is 

justified on deterrence grounds.  Subsequent law and economics scholarship in this area, though 

built on this basic foundation, tends to be directed at subjects that fall outside of my discussion, 

modulating the exercise of prosecutorial discretion and crafting optimal sentencing sentences. 

2.2.1.3.2 Deterrence on republican grounds: John Braithwaite 

There is also an important account of corporate criminal liability that is situated outside 

of economic analysis of law which merits particular mention, that of criminologist John 

Braithwaite.141  At the heart of Braithwaite’s challenge is that while just deserts gives the illusion 

of a stronger concern with justice, this is at odds with how desert-based policies play out in 

practice, particularly for white collar crime.  He argues that utilitarian approaches (which bring 

                                                      

139 All of these regimes are essentially tweaks on the US vicarious liability system, integrating 

elements of a duty-based approach to liability as a mitigating factor either in terms of the type of evidence 

that can be used against the corporation (a use immunity privilege) or as a factor to be reflected in the 

determination of the sentence, though they conclude the latter is superior.  They do not explore 

identification doctrine or corporate fault type regimes. 
140 Arlen & Kraakman (1997), at 752-754 
141 Braithwaite (1982).  Braithwaite has written extensively about corporate crime and the 

regulation of business since the 1970s. With Brent Fisse, he authored one of the most influential and 

important monographs on corporate criminal liability: Fisse & Braithwaite (1993).  Though his views have 

been refined over the years, but he still stands by his republican view of corporate criminal law, grounded 

firmly in deterrence.  He is also known for his empirical work, where he has tested many of the components 

of his theories.   
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together deterrence, rehabilitation and incapacitation) hold out a much better prospect of 

delivering a just and equitable criminal justice system.   

It is this concern for justice and fairness that drives Braithwaite’s critique of just deserts, 

which explains in large part why his article is directed at “white collar crime” generally (which is 

not necessarily corporate or collective in character), though he is clearly most interested in crime 

that occurs within the context of business activities.  Even though he restricts his comments to 

this narrower context, he identifies several areas where he finds desert a less compelling a 

primary justification of punishment than deterrence.  

His first and, for my purposes, most important criticism is that desert rationales are 

unhelpful in resolving two pressing issues in corporate criminal law: allocating responsibility 

between the individual and the organization and assessing the blameworthiness of an 

organization.  In Braithwaite’s view, desert offers no meaningful metric against which to compare 

the blameworthiness of individuals and organizations, thereby hindering a determination of how 

to apportion blame between them (or not, as the case may be).  He points out what economists 

have long known – and something enforcement officials must contend with – that individuals and 

organizations are often motivated by different concerns over different time horizons.142  Even 

though these are not usually part of an offence definition – and thus may not play into the legal 

determination of guilt – they do have a bearing on how we perceive its seriousness.  Using the 

example of when an individual commits a deliberate act for which the organization is answerable 

because it has failed to supervise the individual, Braithwaite makes the case that desert offers no 

reliable way to determine how the organization’s interest in committing the crime (had its 

                                                      

142Even if one abstracts from the question of apportionment of responsibility, questions remain 

about what constitutes an organization’s “interest” for the purposes of criminal liability, particularly the 

appropriate time horizon to apply to it.  For a recent consideration of the issues this raises in the context of 

Canadian criminal competition law, see Collins-Hoffman & Pinsonnault (2014A). 
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supervision been adequate and it had detected the activity) compares to that of the individual.  As 

a consequence, what confidence can we have that that a given allocation of responsibility 

between them is just, ie reflective of each one’s level of blame?  By contrast, a deterrence model, 

by looking to the relative costs and benefits of the crime to the organization (and their 

probabilities), can determine where the organization’s incentives lie and how these might be very 

different from that of the individual (because tied to different costs and benefits).  He makes a 

similar argument with regard to organizational subunits. 

Braithwaite is also deeply critical of applying a classic Kantian view of desert (which he 

sees as exemplified in the work of Andrew Von Hirsch143) – restoring an equilibrium of benefits 

and burdens – to the white collar crime context: 

The equilibrium is in fact a disequilibrium to begin with.  Even 

more fundamentally, the “reciprocal obligations” of self-restraint 

are rarely reciprocal [the universal application of crimes does not 

make them equally of concern to rich and poor and even less so 

as between corporations and the unemployed]… Corporations 

have different types of burdens than do individuals (e.g. fear of a 

takeover) and enjoy different enjoy different kinds of benefits 

(e.g. growth in perpetuity).  Again there can be no meaningful 

balancing between individual and corporations because there is 

no commensurability between them with respect to the attributes 

at issue.  It is a nonsense to say of the punishment of 

corporations that “after having undergone the punishment, the 

violator ceases to be at advantage over his non-violating fellows” 

where the latter are individuals.144 

                                                      

143 Braithwaite uses Von Hirsch’s position as an exemplar of the “real” desert position: 

Braithwaite (1982), at 724. At the time of Braithwaite’s article, he specifically referred to Von Hirsch’s 

1976 monograph: Von Hirsch, Andrew, Doing Justice: The Choice of Punishments, (New York: Hill & 

Wang, 1976) [Von Hirsch (1976)].  Since that time, Von Hirsch has continued to write extensively on 

criminal law and punishment and, like Braithwaite, has nuanced his ideas over the years, though he remains 

a committed proponent of desert and proportionality, see eg: Von Hirsch, Andrew, Censure and 

Sanctions1999) [Von Hirsch (1999)] and Ashworth, Andrew & Andrew Von Hirsch, Proportionate 

Sentencing: Exploring the Principles, (Oxford: Oxford University Press, 2005) [Ashworth & Von Hirsch 

(2005)]. 
144 Braithwaite (1982), at 730-31. 
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This rejection of the Kantian balance between freedom and restraint among members of a 

community of shared values as unreflective of the real world in which crime occurs is not limited 

to the white collar context and one must concede that when applied to ordinary (non-white collar) 

crime, particularly crime committed by marginalized groups without access to the benefits of 

status and power, Braithwaite’s arguments carry a certain moral force.  However in the specific 

context of corporate/organizational crime, I find Braithwaite’s view of reciprocity is overly 

fastidious and not particularly helpful.  As I discuss in more detail in chapter 4, I disagree with 

him that there is no meaningful reciprocity (and no shared community of values) just because 

different responsible subjects (ie organizations and individuals), depending on their 

circumstances, will feel certain restraints on freedom more keenly than others.  If anything, 

Braithwaite’s concern about a lack of commensurability between individuals and corporations 

strengthens rather than undermines making use of a concept of reciprocity to defend a separate 

organizational liability, justified on its own terms rather than by reference to individual liability 

(even if some of the elements of the justification will be similar).   

Leaving aside Braithwaite’s arguments on reciprocity, the larger part of his challenge to 

desert-based views of corporate crime focuses on how to implement it.  Starting from the premise 

that the scale of blameworthiness essential to a desert-based system ought to be democratically 

determined, Braithwaite examines the empirical work done on public perceptions of white collar 

crime.  The studies Braithwaite examines145 suggest that white collar crime is for the most part 

perceived as serious by the general public, with the exception of so-called victimless crimes, 

though these should not be confused with crimes that have serious, but intangible effects.  The 

perception of seriousness follows a similar pattern to perceptions of ordinary crime: crime that 

                                                      

145 Braithwaite examines over 25 studies, done in several jurisdictions, including the US and 

Australia, as well as cross-cultural studies comparing countries: Braithwaite (1982), 732-33. 
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causes serious tangible harm (such as death or injury or widespread environmental damage) is 

more serious than crime that involves misappropriation of property or misrepresentation of 

information or non-compliance with legal obligations to report or declare information (such as tax 

offences).  This being said, the studies referenced also suggest that intangible effects, like 

confidence in the integrity of the financial system, play into the seriousness with which crimes are 

perceived.  Even more striking, from Braithwaite’s perspective, is that white collar crime is, with 

few exceptions, perceived as more serious than its ordinary crime equivalent, particularly where 

there is harm to people.146 

Though this apparent consensus would seem to suggest that there is a “democratic” basis 

on which to determine the yardstick of blameworthiness, Braithwaite argues that on closer 

inspection, it has a number of failings.  First, as with many things, these judgments of seriousness 

hold in the abstract but less so when a white collar accused is actually called to account.  Second, 

the opinions expressed as to severity are reflective of general trends but unless strictly funneled 

into pre-established metrics, will not generate uniform and consistent parameters to bound the 

determination of cardinal and ordinal proportionality, particularly since the general public is 

unlikely to adhere strictly to a desert-only based view of punishment.  Finally, public opinion is 

fickle and malleable, especially by prevailing criminal justice policy.147   

Since public opinion is, in his view, an unreliable source by which to establish 

blameworthiness, Braithwaite then considers the merits of using objective harm instead.  Of 

                                                      

146 Braithwaite (1982), at 731-738. 
147 This tends to suggest that aspirational use of the criminal law, as Lynch (Lynch (1997)) 

imagines it, may be a more reliable way of aligning community and legal standards than the law taking its 

cues from public opinion.  Care must be taken before transforming raw public attitudes about conduct into 

crimes, but community standards can, especially if they have evolved gradually over time, help to inform 

the development of new legal standards.  This being said, the debate about the appropriate ambit of the 

criminal law relative to social norms is long-standing and, by its nature, unresolved.  It also vastly exceeds 

the scope of this discussion and the thesis in general. 
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course, objective harm is the classic deterrence metric of seriousness (utilitarian theories are 

predicated on harm prevention and reduction) which desert theorists attack as permitting 

punishment of the (relatively) blameless.  In applying it to a desert framework Braithwaite’s aim 

is to explore two difficult issues related to white collar crime: assessing the magnitude and 

volume of the “harm” caused and the challenges of establishing culpable intent in relation to the 

harm caused.  On the magnitude of harm, Braithwaite observes – correctly – that the harm caused 

by white collar crime exceeds that of ordinary crime.148  He makes a similar claim with regard to 

the volume of crime, though on this point, he concedes that it is much more difficult to gauge the 

incidence of white collar crime, in large part because the traditional indicia of objective harm are 

harder to see in the white collar context; either the full extent of the harm is not apparent (it is 

small and dispersed over time and among many victims or it occurs under the cover of what 

appears to be legitimate business) or the connection between the harm and conduct at its source is 

obscured by a complex chain of causation.  In addition, the frequency with which an offence is 

detected is not necessarily indicative of its actual frequency or its relative seriousness.149   

On the issue of intent, Braithwaite argues that the culpability critique desert theorists use 

against deterrence-based theories (that measuring seriousness in relation to objective harm 

ignores culpable intent leading to potential unfairness) has less force in the context of white collar 

crime.  First, attenuations of the obligation to prove intent (by which he seems to mean any 

mental element, though this is not entirely clear150) should not be taken as an admission that white 

collar criminals lack intent to cause the prohibited harm, only that it is difficult to prove it using 

                                                      

148 Braithwaite (1982), at 744-45, refers to empirical evidence supporting this claim with regard to 

property offences.  He acknowledges that for crimes against the person, the evidence is more scattered, 

though in his opinion sufficient to say that it is likely that loss of life and injury caused by corporations 

exceeds that caused by street crime. 
149 Braithwaite (1982), at 746-47. 
150 Braithwaite (1982), at 748 refers to strict liability in relation to offences that do not require 

proof of intent. 
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the conventional criminal law rules of evidence.151    Though he concedes that inferences about 

intent are generally easier to make when, for example, one steals at the point of a gun rather than 

through a fraudulent transaction, it is wrong to say that intent is less likely exist in the latter case 

than in the former.  Indeed, Braithwaite suggests that white collar offenders are simply in a better 

position to obscure intent than ordinary offenders (because they have the power and means to 

surround their offences with complexity and where necessary to silence witnesses, who are 

usually insiders).  Seen in this way the lack of requirement to prove of intent does not, without 

more, make the causing of objective harm less serious.  Second, within the subgroup of white 

collar crimes for which intent must be proved, the wrongful conduct leading to the objective harm 

may be intentional in the sense that it was done on purpose, but there is no intention to cause the 

harm per se.  A workplace death is – save for very unusual circumstances – not the product of an 

intention to kill the worker in the way murder is.  This might lead one to classify (on a desert 

scale of seriousness) conventional crime causing serious harm as more blameworthy than white 

collar crime causing similar harm (the latter is not typically undertaken with an evil purpose).  

Though this seems like a serious charge against a desert-based view of white collar crime, 

Braithwaite ends up minimizing it, since the empirical studies he referred to before indicate this 

difference does not appear to affect public perceptions of the relative gravity of white collar crime 

in relation to conventional crime, except for the worst forms of murder. 

                                                      

151 When applied to corporations or organizations, this is an example of the more subtle effects of 

the individual bias of the criminal law that flows from the current conception of responsible agency.  In 

fact, I would argue that describing proof of intent as difficult is inherently individualist because it 

presupposes that establishing the link between the results of a crime and its culpable source is best done by 

establishing the identity of the perpetrator.  Anything more is a deviation from the expected manner of 

inferring intent and should be undertaken with caution (largely because there is a decreasing level of 

confidence that inferences of intent can be made accurately when the link is less direct).   
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The reason for his playing down the culpability critique is apparent in Braithwaite’s 

conclusory section where he lays out his final indictment of desert152 by pointing to two 

uncomfortable realities – that white collar crime, including corporate crime, is, in relation to its 

perceived seriousness and the objective harm caused, massively under-enforced relative to 

ordinary crime and that the most blameworthy (in terms of desert) white collar crimes are 

typically punished the least.153  For Braithwaite, whatever the theoretical attractions of using 

desert as a general organizing principle in the allocation of responsibility and the meting out of 

punishment - (something of which Braithwaite is also critical154), in practice, in the context of the 

economic liberalism that dominates in Western democracies, it is impossible to provide the 

consistent and equitable enforcement that desert ostensibly promises.  Braithwaite’s point is that 

since both these realities are unavoidable, we must justify them as best we can.  Making the case 

for a utilitarian approach, Braithwaite argues that focusing on harm prevention and reduction 

provides a strong, rational explanation for selective enforcement.  Assuming it co-exists with 

other forms of regulatory compliance, limited recourse to the criminal law recognizes that 

criminal enforcement is not typically the best response to white collar crime.  Not only is criminal 

enforcement expensive, time-consuming and uncertain, it may in fact create the potential for 

greater harm if the crime in question is evidence of a continuing danger (because the offender will 

be disinclined to admit wrongdoing and address the situation).  As a consequence, the decision to 

                                                      

152 In a brief afterword, during which he considers and rejects the merits of mixed retributive 

approaches, he allows that desert could have a small role in a strategy where a plurality of goals are 

pursued: Braithwaite (1982), at 761-63. 
153 On this point, Braithwaite is most interested in how punishment in meted out on individuals, 

particularly how corporations arrange for scapegoats to take the fall for them and how prosecutors typically 

grant immunity to some defendants in a case in order to convict others.  Braithwaite argues that these 

choices are made for strategic reasons, independent of individual desert: Braithwaite (1982), at 754-55.  
154 Braithwaite takes issue with desert theory generally, but in particular, he is skeptical about the 

ability to build appropriate scales of seriousness on which to base judgments of blameworthiness (such as 

from public opinion surveys): Braithwaite (1982), at 738-742.  He also finds the magnitude of the harm to 

be a poor indicator of blameworthiness, though magnitude of harm may be useful on a utilitarian 

assessment of culpability. 



 

 

75 

 

use criminal enforcement is best made in tandem with the broader objectives of public welfare, 

not in terms of desert.  In a foreshadowing of his subsequent more comprehensive proposal of 

regulatory compliance155, he argues that even if it were possible to prosecute white collar crime in 

proportion to its seriousness and incidence, this would be largely counterproductive.  In fact, he 

advocates a similar scaled approach to enforcement as do the law and economists, where one 

seeks to maximize voluntary cooperation with regulators, the supposition being that voluntary 

compliance is a more effective way (both in terms of time and resources) of ensuring regulatory 

compliance.  Braithwaite defends deterrence as the best way to achieve the public interest goals 

of sanctioning white collar crime within the confines of the Anglo-American legal tradition, 

though his defense of deterrence cannot be separated from his wider concerns about the relative 

leniency in enforcement against the (generally) powerful as compared to the (generally) less 

powerful and the need for greater parsimony in the punishment of the latter.156  Braithwaite’s 

parting thought is to muse that one way to achieve a greater parity in the way we treat white 

collar and ordinary criminals is to simply reduce the severity and incidence of punishment on 

ordinary criminals, in other words to reduce the recourse to criminal law generally.157 

                                                      

155 Fisse & Braithwaite (1993).  In this seminal work, Braithwaite and Fisse develop a framework 

of compliance built on progressive scale from education and training on one end (to inform businesses of 

their obligations) to civil and criminal proceedings on the other (to respond to specific instances of 

wrongdoing by businesses unwilling to acknowledge and address the sources of serious harm).  Within this 

framework, they also alter the focus of enforcement away from the occurrence of the substantive crime to 

the way in which the business responds to the situation.  It is this reactive fault concept that serves as the 

basis of liability, rather than the mental element of the substantive offence.  The compliance approach 

developed by Braithwaite & Fisse continues to be influential.  In Canada, we see the influence of this 

approach in certain areas of specialized compliance, such as competition law, where the Competition 

Bureau has published a Conformity Continuum that sets out the range of measures it can take to ensure 

compliance with the Act: Competition Bureau, Conformity Continuum: Information Bulletin (2000) 

<http://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/01750.html> [Short Conformity Continuum: 

Information Bulletin] 
156 Braithwaite (1982), at 758-61. 
157 Braithwaite (1982), at 762?.  He acknowledges that another way this would be achieved would 

be to combine a downward trend in the use of the criminal law against ordinary criminals with increased 

use of it against white collar criminals. 
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Braithwaite is not the only one to explore the justifications for punishment against the 

backdrop of the differences between white collar and blue collar crime.  In a fascinating article 

published in 2001, Darryl Brown takes Braithwaite’s idea of parity even further.158  Drawing 

from social influence theory (which contends that informal social norms and costs have an 

important impact on how individuals behave), he argues that the way to bridge the gap between 

how we respond to corporate crime and “street” crime is to make the latter more like the former.  

He suggests that much of the difference between the approaches used for corporate and street 

crime lie in the relative emphasis on deterrence in the response to corporate crime (premised on 

the offender being a cool-headed rational actor whose behaviour can be modulated in socially 

desirable ways through  a mix of incentives and sanctions, the primary goal being to remedy 

harm) as opposed to the emphasis on desert in street crime (premised on the passion-driven 

irrational offender making a morally wrong choice for which he must be publicly condemned, the 

primary goal being to judge the character of the accused).  Brown makes many of the same 

observations as Braithwaite with regard to the way in which state enforcement is applied to 

corporate wrongdoing (the wide range of tools available to regulators in the typical areas of 

corporate criminal liability, the practices of prosecutors in selecting cases for prosecution, the 

factors taken into account at sentencing, the subjective perception by corporate offenders that 

their crimes are less serious because they are usually sanctioned civilly, the efforts at fostering 

compliance and cooperation) as opposed to individual wrongdoing.  He does not emphasize to the 

same extent as Braithwaite the influence of economic power and status; for him, the common 

thread running through the approach to corporate crime is the willingness of the State (be it 

legislators, prosecutors or judges) to incorporate a consideration of relevant social norms as well 

                                                      

158 Brown, Darryl, "Street Crime, Corporate Crime, and the Contingency of Criminal Liability", 

(2000-01) 149 U Pa L Rev 1295, [Brown (2000-01)]. 



 

 

77 

 

as the social costs of enforcement.  For Brown, this thread explains the more selective use of 

criminal law in regulating corporate behaviour.  It also provides a way to explain the purpose of 

corporate criminal liability – a spreading of blame over the corporate social environment 

(essentially, the corporate culture), which is recognized as contributing in whole or in part to the 

occurrence of the offence.159  This recognition of the role of context enables regulators to craft 

responses (be they civil or criminal) to corporate misconduct that go beyond general and specific 

deterrence and allow for rehabilitative orders designed to address the underlying social conditions 

within the corporation that enabled the crime to occur.  For Brown, this is the most attractive 

feature of corporate criminal law. 

While Brown approves of the emphasis on deterrence within corporate criminal law, he 

does recognize that desert has a limited role to play in those cases where responding to corporate 

crime has an important expressive function, independent of any expected deterrent effect.  

Without specifically referring to truly criminal behaviour, the types of cases Brown places into 

this category seem to fit that label: cases where there is intent to do wrong or to cause harm (such 

as fraud) or where there is evidence of blameworthy conduct akin to recklessness disregard for 

life, cases that call out for condemnation.  This being said, Brown underscores that parsimony is 

critical to avoid fostering a culture of resistance among those at risk of facing such punitive 

sanctions.  He contends this is achieved with much greater success in corporate crime than street 

crime.  Like Braithwaite, he believes that corporate criminal liability works best as the end point 

on a spectrum of regulatory responses designed first and foremost to create a climate of voluntary 

compliance through cooperation between regulators and stakeholders.    

                                                      

159 Brown (2000-01), at 1318-19. 
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While Brown’s ultimate proposals for reform lie outside of this discussion, he makes two 

comments that bear mentioning because they are germane to subsequent chapters.   First, in 

advocating the consideration of a broader context in connection with individual liability for street 

crime, Brown notes that this process is made easier in corporate criminal law because the 

existence of the corporate form bounds the inquiry regulators have to make around the legally-

recognized entity; communities and marginalized social groups are, by comparison, much harder 

to delineate.  Though the notion of community or social group is larger than the notion of 

organization, Brown’s comment highlights the challenges in identifying the outer limits of an 

intangible entity without recourse to legal personality.  Second, drawing on empirical evidence, 

Brown observes that within corporate criminal law, corporate structure influences how the state 

responds to corporate misconduct.  Smaller, less well-financed corporations tend to be subject to 

greater criminal enforcement for regulatory noncompliance as compared to larger corporations 

with access to better resources.  Brown identifies two factors that feed into this trend: the greater 

risk of business failure for smaller firms (which may create structural pressures to choose survival 

of the firm over compliance with the law) and regulatory economies of scale enjoyed by larger 

firms (that allow them to better manage compliance costs and also to spend more to challenge 

aggressive enforcement).  Since these differential enforcement patterns along structural lines also 

exist in Canada, I discuss them in in my critical review of the Canadian regime. However, I note 

that because Brown discusses the US system, his contention that corporate criminal law does a 

better job of taking into account social context relates, for the most part, to the manner by which 

the state determines the best way to respond to prohibited conduct (the decision to proceed civilly 

or criminally, the choice and tailoring of sanctions).  He says very little about taking into account 

the larger corporate context in connection with the determination of liability. 
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2.2.1.4 Justifications for corporate criminal liability and the influence of the regulatory/true crime 

divide 

In canvassing the contrasting primary justifications for corporate criminal law, it is 

apparent that the philosophical debate about justifying corporate criminal liability cannot be 

divorced from the practical reality in which it is applied.  Though I will leave to chapter 4 my 

defense of desert as the better primary justification for holding organizations to account as 

separate responsible subjects, I want to return briefly to the matter of the regulatory-criminal law 

divide as it is germane to understanding how the choice of primary justification for corporate 

criminal liability tends to influence how scholars evaluate the existing bases of liability and what 

kinds of proposals they make.  This divide, more than anything else is what separates desert 

theories from deterrence theories.  Recognizing this difference offers a way to identify the 

elements these seemingly opposed positions have in common.  It also explains the relative 

prominence of desert – notwithstanding a few exceptions160 – among theorists from jurisdictions 

where there is a clearer separation between enforcement of regulatory offences and criminal 

offences (which also correspond to those that have made some effort at developing a corporate 

notion of fault for use in the liability phase of the criminal law process.)  

As I have alluded to earlier in the chapter, the question of where to draw the line between 

what is truly criminal (prohibited because wrong in some important way) as opposed to 

regulatory (prohibited because the law has made it so, usually in the interests of public welfare) 

or even whether this line can be drawn in a way that is defensible at all, is long-standing and 

unlikely to be settled in the short term, if ever.  What is interesting in the context of corporate 

                                                      

160 Braithwaite is the obvious example here though there are also others, such as Ian Lee, whose 

novel proposal for team-member liability is implicitly tied to deterrence : Lee (2011).  Richard Johnstone 

lies somewhere in the middle – he recognizes the importance of the symbolic power of the criminal law 

while also insisting that ultimately the  preventive effects of corporate criminal law are arguably more 

important, especially in the context of occupational health and safety.  See eg: Hall & Johnstone (2005); 

Johnstone (2013). 
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criminal liability is how the deterrence-desert divide closely tracks attitudes about whether there 

is a reason to treat regulatory crimes differently from true crimes.  As can be seen above, 

deterrence-based accounts tend not to distinguish between regulatory and criminal offences and 

thus attempt to justify subjecting corporations to any penal liability, however determined 

(whether on principle – that all penal liability should be justified in the same way; or because 

regulatory and criminal liability so often co-exist they must be seen as part of an arsenal of tools 

directed at fostering compliance with the law).  By contrast, desert-based accounts see the 

conflating of all penal liability as dangerously undermining the unique blaming power of true 

criminal liability. 

As Wells points out, the regulatory/true criminal liability debate straddles two distinct 

questions, which may partly explain this difference in posture.  One the one hand, the 

regulatory/criminal law divide is about the substance of crimes and that some prohibitions uphold 

particularly important values (that exist independently of law) while others seek to reduce 

preventable harm that flows from otherwise desirable activities.  Overlaid on this, however, is the 

idea that true crimes are prohibited through a specific, demanding mechanism – subjective fault. 

This is still the default position in Canadian law, even if the legislature has a wide power to set a 

lower threshold within the limits of the Constitution.  There is some variation between 

jurisdictions as to the subject matter divide (is securities fraud truly criminal – like fraud – or 

regulatory – that is, part of a larger regime to protect investors and ensure the proper functioning 

of capital markets).  The greatest difference, however, exists in relation the procedural 

mechanisms used to determine regulatory liability on the one hand and criminal liability on the 

other.  In the US federal system, there is no distinction.  Dual liability regimes exist that both 

regulate and prohibit the same conduct.  The choice of enforcement type rests on enforcement 

agencies and prosecutors.  There is no direct correlation between the type of crime and the basis 
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of liability.  In such circumstances, it makes sense to justify the imposing of liability on its 

potential for harm reduction and prevention.  

In Canada, the UK and Australia there is a closer connection between the nature of the 

crime and the basis of liability, though the line can be blurry in areas of activity subject to 

comprehensive regulatory regimes, such as workplace health and safety161 and environmental 

law, where a continuum of measures designed to foster compliance with the law provide a range 

of tools (civil, administrative and penal) to respond to instances of prohibited conduct.  In these 

areas what may outwardly appear as similar conduct may be sanctioned differently depending on 

the gravity of the objective harm and evidence of intent.  But while there may be some debate as 

to the nature of the offences subject to penal liability within a regulatory regime (for e.g. what is 

the nature of an intentional or willful breach of a legally imposed duty), there does seem to be a 

brighter line between the universe of penal offences (however they may be classified in terms of 

basis of liability) and those which are directly based on the traditional forms of guilty intent that 

underpin most of the typical true crimes, such as intent to kill or injure, dishonesty, cruelty, abuse 

of confidence and exploitation of the vulnerable.  Perhaps unsurprisingly, the long-standing 

blameworthiness associated with these crimes – crimes that have always existed primarily as 

“street” crimes – makes them easier to separate from newer, more tailored prohibitions, many of 

which have been designed to delineate the acceptable bounds of activities that are seen as socially 

desirable and therefore legal.  As we see in chapter 3, it is in relation to this category of crimes 

                                                      

161 Richard Johnstone and Andy Hall argue forcefully that OHS type offences ought to be seen as 

serious crimes, not “quasi-criminal.”  They insist that the inclusion of serious crimes within a regulatory 

regime should not automatically be interpreted as a sign of lesser gravity.  They also reject the common 

equating of regulatory liability with diminished symbolic force: Hall & Johnstone (2005).  In Canada 

Glasbeek, Bittle and Snider make similar arguments: Glasbeek (2013), Bittle (2013), Bittle (2012), Bittle & 

Snider (2006). 
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that Commonwealth scholars have directed their attention, both in terms of how they critique 

existing rules and in how they envision further improvements to them. 

 

2.3 Conclusions 

I will conclude this tailored presentation of the literature on the general justifications of 

corporate criminal liability with my summary observations on each of the general issues 

discussed. 

On the initial question of whether corporate criminal liability should be used at all, the 

literature splits along a number of lines but all of these are linked by the underlying matter of the 

status of groups.  The threshold question is whether groups, corporations or organizations exist in 

a way that matters for the purposes of holding to account (whether it is in a general, moral sense, 

or in a legal one).  For some, this is a non-debate, a “metaphysical nonsense” that obscures the 

real issue of concern – that corporate criminal liability is a form of collective liability and 

punishment of which we should be wary because in the end, only individuals commit crimes and 

only the responsible individual should be held to account and suffer the punishment inflicted.162  

For others, it is a serious philosophical question worthy of analysis by reference to the conditions 

for membership in the “moral” community.  Some conclude that corporations meet these 

conditions163; others suggest this may be the wrong question to ask.164  But while there is a wealth 

of philosophical work on this question (most of which is only tangentially related to corporate 

criminal liability), the status of groups (and more specifically corporations) tends to be examined 

in more general terms of moral agency rather than by reference to the criteria for criminal 

responsibility.  Even those who do consider the question more directly tend to explain why 

                                                      

162 Hasnas (2010-11). 
163 List & Pettit (2011); Pettit (2007); Hess (2009) 
164 Smiley (2010-11), Wells (2001). 
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corporations are like people, rather than explaining why corporations ought to be held to account 

in their own right.  Without suggesting that these accounts do not recognize that people and 

organizations are different, they do seem to gloss over some of the more subtle individualist-

biases that exist in how we think about responsible agency in the context of the criminal law. 

Still others in the threshold debate are indifferent to whether corporations are “real” or 

not and focus instead on what holding them to account separately could reasonably achieve.  

These conclude, based on economic modelling, that there is little to recommend corporate 

criminal liability, essentially for the same reason those in the metaphysical nonsense school – that 

whatever corporations might be, wrongdoing is done by people and sanctioning corporations is 

not the best way to address this problem.  The difference between these accounts lies in the 

criterion used to judge the failings of corporate criminal liability – in the one, it is desert 

(corporate criminal liability is unjust), in the other it is deterrence (corporate criminal liability is 

ineffective). 

While the debate about corporate existence will never go away completely, it is fading 

from view.  Canvassing the debate is useful, however, to underscore the importance of identifying 

the reasonable parameters within which corporate criminal liability can be defended.  For 

instance, legal personality, on its own, is not a basis for treating corporations as subjects of 

criminal law.  In addition, sophisticated philosophical and psychological accounts recognize that 

groups are not things, they are social structures and as such one cannot examine them in isolation, 

separate from the people that make them up.  Moreover, groups of people are fundamentally 

human endeavours.  Whether or not they have a separate existence is not a refutation of this 

human dimension, it is a recognition that when certain conditions are present, it is more accurate 

to examine a group of people as a collectivity rather than a collection of individuals.  While for a 

long time this debate was largely based on appeals to intuition and logic, there is increasing 
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interest in finding support for this belief within the theories and empirical work of those who 

study collectivities.  This trend is still underdeveloped within law, though the interest in 

developing liability regimes tied to “corporate” fault is an indication that there is a need to 

explore how best to reflect the complex social realities that characterize organizations within the 

necessarily simplified world of the criminal law.  Finally, the debate about corporate existence is 

an important reminder of the dangers of broad generalization.  Corporations – and, more broadly 

organizations – vary greatly in size, shape and scope.  Even more significantly, intangible and 

largely invisible features – such as corporate culture and power dynamics – can produce different 

behaviour in response to external forces, even among those with similar outward characteristics.  

As I will discuss in the next chapter, recent scholarly work recognizes this and is directed at how 

to develop rules flexible enough to account for the differences between corporations while 

retaining some measure of consistency and predictability to how they are applied. 

In terms of justifying corporate criminal liability by reference to traditional penological 

objectives, though the same deterrence-desert debate exists as for the general criminal law, it 

cannot be separated from the ambit of what is being justified.  Since the ambit of corporate 

criminal liability does not have its roots in a shared morality (to the extent such a thing exists), it 

can and is defined differently.  For the most part, utilitarians see corporate criminal law as an 

outgrowth of the original 19th century impetus to respond to the harm-causing potential of 

collective business ventures.  Their defense of corporate criminal liability is therefore part of a 

larger narrative of how to regulate otherwise legitimate productive activity guided above all by 

encouraging compliance (often through cooperation rather than coercion) and preventing harm 

rather than conveying disapproval of inherently wrongful conduct.  For the most part, proponents 

of deterrence (especially those based in economic analysis) do not agonize over separate 

corporate existence and accept the derivative/vicarious basis of liability that still prevails in most 
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jurisdictions as reflective of reality – that corporate crime is really the crime of individuals over 

whom the corporation has sufficient control to be made answerable.  It should come as no 

surprise that deterrence-based theories have been used to defend a broad ambit of corporate 

criminal law (that does not distinguish between public welfare type offences and intentional 

crimes) subject to a single basis of derivative vicarious liability, though these arguments also 

have some force in jurisdictions where a different basis of liability exists for intentional crimes, 

such as in relation to the election to proceed with criminal charges versus regulatory charges for 

conduct that plausibly fits within the ambit of both.  Leaving aside the ambit of liability, they 

focus on how best to use corporate liability to shift the costs of compliance, detection and 

enforcement against individual wrongdoers to the corporation, the premise being that private 

enforcement is, in most cases, more likely to achieve an optimal level of social welfare that 

strikes a balance between harm reduction and profit-maximization.  Even in non-economic 

accounts of deterrence, corporate criminal law is justified as part of a graduated continuum of 

state responses designed to foster the greatest protection possible to society at large from the 

harms caused by corporate crime.  That protection trumps censure is all the more important given 

the structural impediments to widespread use of criminal enforcement against corporations for 

noncompliance with prohibitions intended to protect the public (even those that are 

blameworthy). Finally, for all utilitarians, criminal liability is a response of last resort to be 

applied when other, cheaper, more cooperative forms of enforcement have or are likely to fail to 

prevent harm.    

Desert theorists are no less concerned by parsimony in applying criminal law to 

corporations, but bring this into play differently.  Unlike utilitarians, they are critical of an ambit 

of corporate criminal liability that extends beyond the reasonable bounds of what constitutes 

blameworthy conduct.  As explained previously, this cleaves along two related lines: the basis of 
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liability – does liability require proof of a guilty intent/fault (generally subjective mens rea) and 

what is the nature of the prohibited conduct.  In the Anglo-Commonwealth legal tradition, there is 

a certain amount of overlap between these two categories and indeed the presence of one 

indicator can be used to settle ambiguity as to the second.  Desert theorists tend to assimilate the 

two categories (though they acknowledge they do not perfectly overlap).  While some prefer not 

to refer to the traditional idea of truly criminal conduct, most argue that the closer the ambit of 

corporate criminal law traces the line dividing socially acceptable and unacceptable conduct, the 

stronger the foundation on which to defend corporate criminal liability as a legitimate exercise of 

state coercion.  More sophisticated accounts go so far as to say that there may in fact be a distinct 

socially acceptable/unacceptable line against which corporate conduct is measured, one that 

accounts for the collective nature of most corporations, their access to resources, their economic 

and other power relative to state actors and the nature and extent of harm they can cause.   

The focus on blameworthy conduct does, however, require that desert theorists establish 

why corporations are, separately from the individuals within them, worthy of blame.  At the level 

of principle, there are two arguments to be made.  First, treating the corporation as a separate 

entity accords with business practice (though this tends to be more accurate for larger and more 

complex forms of business organization).  Corporations are designed to draw on the contributions 

of the individuals within them with the purpose of making corporate decisions and then draw on 

the same or other individuals to implement these decisions.  The level of coordination and 

cooperation required to make this work productively suggests that when a crime occurs, it ought 

to be examined with this collective dimension in mind.  This does not exclude the consideration 

of individual liability, where individuals have engaged in wrongdoing. However for most desert 

theorists it is important to distinguish between blaming the corporation and blaming the 

individual because the wrongdoing is different in each case.  This leads me to the second 
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argument, which is that because corporations commit crimes differently than individuals, it is 

unfair to treat corporate liability and individual liability as substitutes for each other.  They may 

be complementary, but unlike for deterrence-based theories (in which the role of corporate 

liability is a means of getting at responsible individuals) they cannot be equated.  This is a 

question of fairness that cuts both ways: it is unfair to blame individuals for wrongdoing that is 

properly attributable to the corporation, just as it is unfair to blame corporations for wrongdoing 

that is individual.  

Given the key importance of distinguishing corporations from individuals, it is not 

surprising that desert scholars tend to be very critical of the two dominant bases of liability 

currently in use.  On vicarious liability, the analysis is simple – holding the corporation to account 

for the wrongdoing of others (often without the need to establish a fault requirement) is an 

unacceptable basis of liability for criminal offences (as opposed to regulatory offences).  For 

identification doctrine-type regimes, the reliance on equating individual and corporate 

wrongdoing means that it works as intended only in a small subset of cases where this 

equivalence is appropriate (when the corporation is small and is dominated by a single person of a 

handful of people such that corporate reality is, factually, entirely captured by the acts and 

intentions of the individuals).  Otherwise, this equivalence can lead to an unfair shifting of blame: 

personalizing (and consequently reducing the nature and scope of) what should be seen as 

corporate liability or, in other circumstances, collectivizing blame that ought to be borne by the 

responsible individual.  As we will see in the next chapter, if the experience of Canadian law is 

anything to go by, all too often, blame is placed not on the party who is the source of the 

wrongdoing but on the party least able to shift blame.   
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Chapter 3 – Organizational Criminal Liability in Canada: An Uneasy 

Compromise 

In this chapter, I take a critical look at the state of Canada law with regard to 

organizational criminal liability.  An uneasy compromise underlies the current organizational 

liability regime.  This compromise imposes separate liability on organizations through a 

mechanism that is conceptually at odds with recognizing the separate responsible agency of 

organizations.  When I say this, I mean that the way Canadian criminal law is applied to 

organizations – at least based on current enforcement trends – remains essentially a derivative 

form of liability with a few optional flourishes of aggregation.  As such, the 2004 reforms remain 

tethered to an individual conception of responsible agency which limits the extent to which the 

criminal law can be applied meaningfully to organizations.  As I explain, though there is some 

scope to argue that the liability provisions could be interpreted in a way that allows for a more 

organizational assessment of liability, this on its own is insufficient to displace the prosecutorial 

and judicial preference to examine organizational liability through the relatively simple (and 

predictable) lens of individual behaviour.  

In order to set the reforms in context, I begin this chapter with an overview of the 

scholarship that has critically examined the four basic models of corporate criminal liability:  

respondeat superior (also called vicarious liability), the identification doctrine, aggregation and 

entity-based liability.  As I explain, the basis of liability applicable to corporations/organizations 

influences both the perceived legitimacy and the practical efficacy of any corporate criminal 

liability regime.  
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3.1 The shape of corporate criminal liability: an overview of modes of liability and 

fault 

I start this overview with a very brief history of the emergence of corporate criminal 

liability in the Anglo-American legal systems, as these are the systems with which Canada shares 

a common legal heritage and to which Canadian courts and scholars have most frequently looked 

for guidance and ideas.165  From here I describe in general terms the two dominant types of 

corporate liability that emerged from this history and that continue to be applied today, albeit to 

varying degrees – respondeat superior (where the corporation can be held to account for the acts 

of individual agents acting on its behalf) and the identification doctrine (where the acts of a subset 

of individual agents invested with sufficient authority and power are simply deemed to be those 

of the corporation).  To these two bases of liability, we can add two more that exist only to a very 

limited degree within actual liability regimes: aggregation and entity-based liability.  Aggregation 

is a label used to describe fault that is drawn from adding together individual faults.  In the 

literature it tends to be used as an analytical straw man (or in some instances, an intermediate 

                                                      

165 The most obvious judicial example is Dredge, I which Estey J, writing for the Court, canvasses 

legal developments in the United Kingdom, the United States, Australia and New Zealand.  The trend 

continued in the other significant case that established the limits of the pre-2004 corporate criminal liability 

regime in Canada Rhône (The) v. Peter A.B. Widener (The), [1993] 1 SCR 497, 101 DLR (4th) 188 

[Rhône].  In the scholarly literature, there has always been substantial dialogue and intellectual cross-

pollination between scholars of these jurisdictions and Canada.  Two notable Canadian-edited collections, 

produced nearly 20 years apart, illustrate the continued strength of this trend: Pearce, ed.  and a special 

journal issue edited and introduced by Katherine Lippel and Steve Bittle: Bittle, Steven & Katherine 

Lippel, "Recent trends in corporate criminal liability", (2013) 11:2 Public Policy in Health and Safety 1, 

[Bittle & Lippel (2013)]. In highlighting the connection between scholars of the Anglo-American legal 

systems, I do not mean to suggest that no attention is paid to developments in other jurisdictions, but that 

this has been less significant until recently.  Indeed, Anglo-American scholarly interest in developments in 

other jurisdictions is increasing in tandem with the number of jurisdictions enacting some form of corporate 

criminal liability, notably in continental Europe.  See eg: Gobert (2002); Lippel, Katherine & Steve Bittle, 

"What Can We Learn From National and International Comparisons of Corporate Criminal Liability?", 

(2013) 11:2 Policy and Practice in Health and Safety 91, [Lippel & Bittle (2013)]; Thébaud-Mony, Annie 

& François Lafforgue, "Industrial Crimes and the Criminal Justice System: Experiences from Continental 

Europe", (2013) 11:2 Policy and Practice in Health and Safety 81, [Thébaud-Mony & Lafforgue (2013)] 

(discussing case law developments in France and Italy);  Selvaggi 2014; Selvaggi (2012a); Selvagg (2012b) 

(discussing developments in European and Italian law). 



 

 

90 

 

step166), rather than as a recommended basis of fault, in order to explain the difference between a 

mere cumulating of individual behaviour and behaviour that meets the criteria to be considered 

collective.  However, as there are aspects of the 2004 reforms to Canadian law that are best 

characterized as aggregation, this basis of fault deserves some mention, if only to highlight how it 

is distinct from truly entity-based liability.  The final form of liability is sometimes referred to as 

an entity-based liability.  It seeks to attach liability to corporations and organizations based on 

elements considered to be more reflective of their collective nature.  It is typically characterized 

by its insistence on a distinct “corporate” fault, though as we will see, there are variations in how 

this fault is discerned. At present, entity-based liability has been incorporated in limited form in 

the UK and Australia, co-existing with derivative forms of liability. 

I share the view of those who draw a bright line between the first three categories and the 

fourth, the distinction being that the last category is the only one that is tied directly to the entity 

being called to account.  Though there are differences between these “corporate” or entity-based 

accounts, they generally recognize that collective entities exist and are by their nature capable of 

action and intention that can neither be equated with, nor broken into, the conduct and intentions 

of individual members (taken either individually or in the aggregate) and as a consequence 

collective responsibility is not coextensive with the liability of individual members.167  As we will 

see, however, advocates of entity-based liability do not go so far as to insist that derivative 

models be abandoned, rather, they see entity-based liability as an important complement to 

                                                      

166 See eg, List & Pettit (2011); Gobert (1994A). 
167 When I say this I am not saying that the same set of facts could not give rise to both individual 

and collective liability.  Rather, I am saying that the existence of one does not automatically lead to the 

existence of the other.  For a thoughtful and in-depth consideration of the issues that arise when 

determining the limits of what is often overlapping spheres of individual and organizational liability in 

relation to a common set of facts or circumstances, see: Harding (2007), particularly at 124-155. 
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existing bases of liability because it fills many of the gaps created by relying only on derivative 

liability.  

In the context of this dissertation, it is this latter category that is of greatest interest.  

Given that the Canadian system was reformed in 2004 in an effort to improve how the criminal 

law is applied to not only corporations but organizations, examining approaches designed to 

reflect organizational reality in the way we think about criminal liability may offer insights into 

whether the Canadian reforms have gone far enough in fostering a more organizational approach 

to criminal liability and if not, how this might be remedied. 

In canvassing the scholarly assessments of the different bases of liability, I have two 

distinct objectives.  The first is relatively modest – to establish a common lexicon of concepts and 

ideas to employ when evaluating the state of Canadian law.  To this end, I set out a simplified 

description of each basis of liability, complemented by an overview of their strengths and 

weaknesses that can serve as a template against which to examine the Canadian system, 

particularly the nature and extent of the reforms undertaken in 2004.  The second is bring to the 

surface a certain number of larger issues that go beyond the strict confines of applying criminal 

law to corporations but nevertheless have a bearing on its legitimacy and efficacy. 

 

3.1.1 Origins of Anglo-American corporate criminal liability 

In Anglo-American law, holding corporations to account for criminal offences developed 

gradually over the 19th century.168  In her overview of the history of corporate criminal liability in 

                                                      

168 Although the Anglo-American jurisdictions have been the most active in in modern times with 

regard to imposing criminal responsibility on corporations and legal persons, legal recognition of the 

capacity of legal entities (and with it some form of responsibility in tort and criminal law) can be traced to 

Roman times.  For a helpful historical overview of Roman, medieval and 18-19th century continental 

European legal developments, see: Lizée (1996).  Lizée notes that France and England moved in opposite 

directions in the latter part of the 18th century : the former moving away from penal liability for legal 
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England and Wales, Celia Wells observes the emergence of corporate criminal liability is 

attributable to two parallel developments.169  The first was that of liability of a master for the acts 

of his servant.  Once the common law had established the principle that a natural person could be 

liable for the acts of another natural person under his control, it was not much of a stretch to 

assert that a corporate person could similarly be held liable for the acts of those natural persons 

under its control.  Second, the imposing of liability on municipalities for the maintenance of roads 

and waterways, grounded in public nuisance, offered insight into how to analyse liability in the 

context of other collective entities, such as railroad companies, on whom specific duties were 

imposed.  On this basis, corporate liability for nonfeasance was a natural extension of the 

nuisance cases and eventually corporate liability would be extended to include misfeasance as 

well. 170  The duties from which this liability flowed were generally part of statutory public 

welfare regimes, which, though enforced with penal consequences, tended to be viewed as a less 

serious class of offence, created as they were for the purposes of effective coordination and 

control of economic activity in the public interest.  It would take more time for the courts to 

impose liability on corporations for the traditional criminal law offences, especially those that 

required subjective mens rea. 

The challenges in doing so were twofold.  First, early corporate law limited the activities 

of corporations to that which was expressly permitted by the articles of incorporation.  Initially, it 

was held that corporations were not able to commit crimes, as one could not construe the articles 

of incorporation to include criminal activity.  This view eventually gave way as corporate law 

evolved to enable corporations to be created without specific objects and by the vesting of 

                                                      

entities in the wake of the French Revolution, and the latter increasingly recognizing penal liability of 

corporations in tandem with the rise of large-scale industrialization and commercial exploitation. 
169Wells (2001), at 88. 
170 Wells (2001), at 89-90. 
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corporations with full legal personality, equivalent to that of natural persons.171  The second 

problem was more critical – what was a corporate mental state and could one be said to exist?  

How did corporations act with intent rather than simply fail to comply with a duty or fail to act 

with diligence in the discharge of a duty?  If one followed the logic already applied to the conduct 

required to make out an offence against a corporation, it is not surprising that a corporation’s 

mental state had to be drawn from the natural persons connected to the corporation.   However the 

criminal law notion of mens rea, developed as it was with natural persons in mind, is not just an 

advertent state of mind, it is intended to reflect the culpability of the offender himself.  Thus, the 

idea of corporate liability for mens rea offences raised not only the question of how to determine 

a corporation’s intent it raised the question of what constitutes corporate culpability.  Liability for 

offences requiring proof of a culpable mental state only emerged once courts developed a 

technique of attributing this mental element to a corporate accused in a way which could be said 

to reflect corporate culpability.   

In the Anglo-American tradition, two approaches to the attribution of corporate criminal 

responsibility for crimes requiring proof of a mental state emerged from the common history of 

corporate liability for nonfeasance and misfeasance.  On the one hand, the federal courts of the 

United States justified attributing criminal intention to the corporation on the basis that any 

employee or agent acting in the scope of their duties was doing so for the corporate principal’s 

                                                      

171 With regard to the objects of corporate persons, corporate law in the UK and Canada developed 

differently, especially from the mid-19th century onwards.  Some of the problems in the UK, especially with 

regard to the application of the doctrine of ultra vires (that companies could not act outside the scope of 

what had been provided for in the memorandum and articles of association) were not as significant in 

Canada due to the plurality of corporate law regimes that co-existed in the various parts of pre-

Confederation Canada and later in different provinces.  In particular, several incorporation regimes, 

including the federal one and those of Ontario and Quebec permitted the creation of letters patent 

corporations, which were considered legal persons with all the rights, capabilities and responsibilities of a 

natural person. For an excellent historical overview of Canadian corporate law and how it differs from that 

of the UK, see Welling, Bruce, Corporate Law in Canada: The Governing Principles, (Mudgeeraba: 

Scribblers Publishing, 2006) [Corporate Law in Canada: The Governing Principles], especially at 44-56. 
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benefit and thus a criminal intention of the employee or agent in that context could be 

appropriately attributed to the corporation.  This is based on the idea that because corporations 

need natural persons to advance their interests, the relationships the corporation creates between 

itself and its employees and agents are presumptively in the corporation’s self-interest.  In this 

way, the behaviour of the employee or agent that flows from its relationship with the corporation 

is something for which the corporation ought to answer.  

In the UK and Canada, courts were not prepared to hold corporations to account for 

intentional crimes solely on the basis of the behaviour of agents and employees acting within the 

confines of a presumptively beneficial relationship to the corporation.  For the criminal intention 

of a natural person to be attributed to the corporation, the connection between the natural person 

and the corporation had to be so strong that one could say that the natural person’s intention could 

be identified as that of the corporation.  The strength of the connection was dependent on the 

extent of authority and control that person held within the corporation.  Only the intentions of 

those who held enough authority to be considered a directing will and mind of the corporation 

could be considered corporate intentions.  Early judicial descriptions of the identification doctrine 

sometimes used analogies to natural persons to emphasize why the behaviour of a directing will 

and mind could be considered that of the corporation, such as saying that the directing will and 

mind was the “brain” of the corporate person whereas lower level employees were only its 

“hands”.172  It is not entirely clear whether this analogy was intended to show how the doctrine 

                                                      

172 An often-quoted example of this kind of description is from Lord Denning in Bolton (H.L.) 

Engineering Company Ltd. v. T.J. Graham & Sons Ltd., [1956] AL&T 1044, [Bolton Engineering]. “A 

company may in many ways be likened to a human body. It has a brain and a nerve center which control 

what it does. It also has hands which hold the tools and act in accordance with directions from the center. 

Some of the people in the company are mere servants and agents, who are nothing more than hands to do 

the work and cannot be said to represent the mind or will. Others are directors or managers who represent 

the directing mind and will of the company and control what it does. The state of mind of these managers is 

the state of mind of the company and is treated by law as such.” 
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attributed behaviour to the corporation that was voluntary173 or whether it was limited to showing 

how to determine the existence of corporate intention.  Fortunately, the analogies to the human 

body have disappeared in recent case law. 

The respondeat superior doctrine and the identification doctrine are typically contrasted 

– one being held out as an example of a vicarious basis for corporate criminal liability, the other 

an example of primary liability though the distinction is more illusory than real.  As I explain in 

the next section, both bases of liability are considered derivative in that they attribute the actions 

and intentions of natural persons to corporations and consequently, have been criticized as poor 

approximations of corporate culpability. 

3.1.2 Derivative forms of liability 

In this section, I describe the two dominant forms of corporate criminal liability applied 

today – the doctrine of respondeat superior and the identification doctrine.  As I explain, when 

looked at closely they differ only as to the universe of individuals from which the acts and 

intentions attributable to the corporation are drawn.  Given this similarly, I focus on what it is 

about derivative liability that have generated criticism and prompted calls for reform rather than 

to compare one to the other.  To this overview, I will add a few comments on aggregation as a 

basis of liability.  Aggregation differs from respondeat superior and the identification doctrine in 

that it expressly allows combining acts and intentions of several individuals in order to establish 

the elements of an offence against a corporation, but it remains firmly tethered to a view that 

                                                      

173 By voluntary, I am referring to the basic requirement of criminal law that an action be done 

with a minimum of cognition – criminal liability is not imposed for so-called involuntary acts where the act 

is a physical impulse or response beyond the direct control of the actor.  Though corporations are not prone 

to involuntary acts in the same way as natural persons are, it is possible to suggest that actions done by 

lower-level employees and agents have not be done with the corporate “cognition” of a directing will and 

mind and thus are not properly voluntary acts of the corporation.   
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behaviour and culpability is ultimately framed around the characteristics of the individual human 

actor. 

3.1.2.1 Liability based on wrongful acts by individuals under corporate control: respondeat 

superior 

In the context of corporate criminal law, respondeat superior is the expression used to 

refer to liability a corporation for the acts of the employees and agents under its control and for its 

benefit.  The most striking feature of the doctrine is the absence of any limitation tied to the status 

of the employee or agent.  In theory at least, even the act of a menial employee could be 

attributed to the corporate employer for the purposes of criminal liability.174  For many, the lack 

of an established threshold level of status required for attribution of the behaviour of an agent175 

or employee to the corporation stretches beyond recognition any notion of rational connection 

between the alleged wrongdoing and the corporation.  Since the corporation simply answers for 

the crimes of its agents (rather than committing the crime itself), respondeat superior is seen as a 

form of “vicarious” liability.  In the Anglo-Canadian world, this is an unacceptable basis of 

criminal liability176 because it is fundamentally at odds with the notion that culpability must be 

personal and individual.   

                                                      

174Brickey, Kathleen F, Corporate and White Collar Crime: Cases and materials, (Boston: Little 

Brown & Company, 1995) [Brickey (1995)], at 27. 
175 Under the respondeat superior rule as applied in the US federal courts, a corporation may be 

found criminally liable for the actions of persons who are not, strictly speaking, its employees, such as 

independent contractors.  See eg US v Parfait Powder Puff Co, 163 F2d 1008 (7th Cir 1947), cert. denied 

332 US 851 [Parfait Powder].  The distinction between agents and employees is not material for my 

discussion since the attribution rules do not depend on the legal characterization of the agency relationship 

in order to set out the circumstances under which corporation will be held liable.  As a consequence, in the 

interests of lightening the text, I will refer only to the more general term “agent”, even if it is most 

commonly the acts of employees that form the basis for corporate criminal liability under the rule. 
176In Canada, this was made explicit in Dredge, par 29-31.  Estey J’s holding was consistent with 

the approach taken in the United Kingdom and is applied by Canadian courts when assessing corporate 

criminal liability for traditional mens rea offences. 
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These concerns did not prevail in the United States, where respondeat superior has been 

the basis of liability applied to corporations charged with federal crimes for more than century.  

The origin of the respondeat superior basis of criminal liability is usually traced to the US 

Supreme Court decision in New York Central & Hudson River Railroad v US.177  At issue was the 

constitutionality of a provision of the Elkins Act (which regulated common carriers) that deemed 

a misdemeanor committed by any person acting for or employed by a corporation to be a 

misdemeanor committed by that corporation.  New York Central & Hudson River Railroad 

(NYCHRR) was convicted and sentenced under this provision on the basis of the actions of its 

assistant freight manager who was himself convicted of granting an illegal rebate on freight 

charges.   NYCHRR challenged the provision on several grounds, including that punishing the 

corporation was really a punishment of innocent stockholders who were deprived of property 

without being heard, that the provision deprived the corporation of the presumption of innocence 

and that there was no evidence the stockholders or the board of directors had authorized the 

criminal acts of the of agents of the company, nor was it in fact possible for such an authorization 

to be legally given, given the nature of the power and authority of a corporation. 

In rejecting all of these arguments, the US Supreme Court drew on the rationale of the 

tort doctrine of respondeat superior where corporate liability was grounded in the idea that 

wrongful acts of employees were done, at least in part, for the corporation’s benefit.  It held that 

there were strong public policy reasons to extend this basis of liability to criminal law: 

We see no valid objection in law, and every reason in public 

policy, why the corporation which profits by the transaction, and 

can only act through agents and officers, shall be held punishable 

by fine because of the knowledge and intent of its agents to 

whom it has intrusted authority to act in the subject matter of 

making and fixing rates of transportation and whose knowledge 

and purposes may well be attributed to the corporation for which 

                                                      

177New York Central & Hudson River Railroad v US, 212 US 481, [New York Central][New York 

Central, cited to US]. 
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the agents act.  While the law should have regard to the rights of 

all, and to those of corporations no less than to those of 

individuals, it cannot shut its eyes to the fact that the great 

majority of business transactions in modern times are conducted 

through these bodies, and particularly that interstate commerce is 

almost entirely in their hands, and to give them immunity from 

all punishment because of the old and exploded doctrine that a 

corporation cannot commit a crime would virtually take away 

the only means of effectively controlling the subject matter and 

correcting the abuses aimed at.178 

As this passage makes clear, the decision in New York Central ties the appropriateness of 

attributing the acts and intentions of agents to the corporation to the fact that the corporation has 

chosen to entrust these agents with the authority to act on its behalf and for its benefit.  In other 

words, to say that these acts and intentions are not “corporate” is to ignore the context in which 

the offence is committed and enforced.  In the Court’s view, given that the primary participants in 

interstate commerce are corporations, they must be held to account for behaviour that does not 

comply with the regulatory obligations imposed on common carriers.  Since the only way that 

corporate common carriers can act is through their employees and agents, it is from the acts of 

these natural persons, performed in the corporation’s interest, that a corporate action emerges.  

Finding corporate action on which to ground corporate liability was, in the opinion of the Court, 

the only effective means for government to enforce legislative standards in areas of commerce 

where corporations were becoming increasingly dominant. 

Though it is not possible to synthesize the considerable post-New York Central case law 

into a seamless arc of coherent principles179, modern scholars of corporate criminal law tend to 

agree that the respondeat superior doctrine as applied in the US federal courts can be distilled 

                                                      

178New York Central, at 495-96. 
179 Laufer (2006) in particular, at 15-19, argues that the simplicity of the New York Central rule 

did not mean it was applied consistently in all circumstances.  He refers to numerous cases where courts 

were unwilling to give effect to the rule where it would have consequences that went beyond what was felt 

to be the reasonable bounds of corporate liability. 
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into the following summary: it imposes criminal liability on a corporation for the acts of any 

employee, regardless of status in the corporate hierarchy, so long as the employee is acting within 

the scope of his authority and on behalf of the corporation.180  Taken on their face, the conditions 

required for the acts of an agent to be imputed to the corporation may give the impression of 

placing limits on corporate criminal liability.  In the context of US federal law, however, these 

limits are for the most part interpreted very broadly.  I describe them briefly here for two 

purposes, first to illustrate their breadth and second, because they of are interest in interpreting 

analogous concepts incorporated into Canadian law through the 2004 reforms.181 

The first criterion – that the agent was acting within the scope of his authority – directs 

attention to the nature of the authority the agent holds and whether the crime committed fell 

within its scope.  The question of whether the agent had the requisite authority rests on two 

elements – that the criminal act falls within the scope of things the agent had the authority to do 

and that the agent was performing the criminal act on behalf of the corporation.  On the nature of 

the authority, the Court in NYHRR quickly dispensed with the argument that express authorization 

to perform the criminal act ought to be required before holding a corporation liable for the act of 

an employee.  The Court offered two reasons for this, both flowing from the nature of the 

corporate person.  First, it is nonsensical to expect a corporation to disclose an illegal purpose or 

instruction in its official documents any more than a natural person might announce in advance an 

intention to commit a criminal act.  Second, corporations of necessity delegate decision-making 

and action downward – it follows that many things done by agents do not rise to the level of 

                                                      

180 Brickey (1995) at 27-42; Wells (2001) at 132-36; Arlen (2011), at 64-66. 
181 Though one must be careful not to conflate US respondeat superior and the mens rea liability 

regime enacted in Canada in 2004, it is noteworthy than both ss. 22.1 and 22.2 Criminal Code  use the 

expression “within the scope of their authority” to refer to the individuals whose conduct is imputed to the 

organization.  Section 22.2 incorporates a requirement of intent to benefit to the organization at least in 

part.  Some Canadian scholars have suggested that these changes, among others, have moved the Canadian 

organizational liability regime closer to a mid-point somewhere between the pre-2004 identification 

doctrine and the US respondeat superior doctrine: Archibald, Jull & Roach (2014). 
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requiring formal authorization by the board of directors.  Requiring evidence of express 

authorization by the board of directors is thus impractical and unrealistic given how corporations 

actually function.182 

Determining whether the illegal act falls within the scope of authority given to an agent 

depends on the circumstances – especially the nature of the nature of the act and the extent of 

authority granted.  With respect to the nature of the act, while the specific criminal act does not 

require express authorization, it does need to be “directly related to the performance of the kind 

of duties the employee has general authority to perform.”183  This might include cases where the 

agent commits a crime because of a wrongful or negligent exercise of a legitimate duty to be 

performed for the corporation (for example, where a corporation delegates the authority to drive a 

vehicle, offences in connection with driving that vehicle fall within that authority to drive) or 

where the agent engages in an otherwise permitted act under circumstances that render it illegal 

(authority to lobby government officials includes those lobbying activities ultimately found to be 

contrary to the law184).  In addition, there can also be liability where the actions by the agent 

exceed his or her authority but are implicitly ratified through management failure to control the 

agent.185   

With regard to corporate interests, acting on behalf of the corporation requires only that 

the agent be acting with the purpose of forwarding corporate interests.  The attribution rule will 

only be displaced where the agent’s behaviour amounts to committing a crime against the 

                                                      

182New York Central, at 492-493. 
183 US v American Radiator & Standard Sanitary Corp,, F2d 174, 204-205 (3d Cir 1970), cert 

denied 401 US 948 (1971) [American Radiator] cited in Brickey (1995) at 32. 
184Egan v US, 137 F.2d 369 (8th Cir 1943) [Egan] 
185 Brickey (1995) at 32, citing Continental Baking Co. v US, 281 F 2d 137 (6th Cir 1960) 

[Continental Baking] 
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corporation.186  It is not necessary that the agent’s actions actually benefit the corporation, only 

that the actions were intended for its benefit.  In this way, the liability of the corporation is not 

dependent on the agent’s ultimate success, but rather on the fact that an action was taken by the 

agent for the purpose of advancing corporate interests, at least in part.  Ascertaining benefit 

depends on the circumstances and must be examined independently of any benefits that accrued 

or were intended to accrue to the agent.  It can also be inferred from the nature of the act and its 

usual consequences.187 

It is clear that the basic justification for the expansive form of respondeat superior 

applied in US federal law is largely pragmatic.  With the rise of large, decentralized corporations 

in which power and responsibility is dispersed and delegated to ever lower levels in the corporate 

hierarchy, tying an attribution rule to behaviour by an agent meeting a minimum threshold of 

status could make the attribution rule open to manipulation by corporate defendants.  Not only 

could corporations delegate responsibility downward, below the threshold for attribution, they 

could further insulate high-ranking agents by controlling the flow of potentially damaging 

                                                      

186Standard Oil Co v US, 307 F 2d 120 (5th Cir 1962) [Standard Oil].  In Standard Oil, the 

corporate defendants were convicted at trial of an offence under the Connolly Hot Oil Act.  The offence 

required proof of intention (the statute used the words “knowingly”).  The employees whose conduct was at 

the heart of the offence had acted with intent to enrich themselves without regard for the interests of their 

corporate employers.  In fact, the employers had suffered some loss as a consequence of the actions of the 

employees.  In reversing the lower court decision and acquitting the corporate defendants, the 5 th Circuit 

Court held that it was not possible to prove the corporate employers had knowledge of the conduct that 

constituted the offences by imputing to them the intentions of the employees: “the corporation does not 

acquire that knowledge or possess the requisite ‘state of mind essential for responsibility, through the 

activities of unfaithful servants whose conduct was undertaken to advance the interests of parties other than 

their corporate employer.” Standard Oil, at 129.  It is important to stress, however, that the Court’s 

reasoning rests on its interpretation of the wording of the offence as requiring proof of intention, which it 

held meant knowledge by the corporation that the forbidden acts were being done for it.  In this context, the 

intention of employees who are not acting for the benefit of the corporation cannot be used to fix 

knowledge on the corporation of the commission of the forbidden acts. 
187In US v Hilton Hotels, 467 F.2d 1000 (9th Cir 1972), cert. denied 93 S Ct 938 (1973) [Hilton 

Hotels],an antitrust prosecution brought under s. 1 of the Sherman Act, the 9th Circuit Court, in rejecting an 

argument by the corporate defendants that the employee had acted against company policy for the purpose 

of settling a personal score with a supplier, remarked that by its nature, a horizontal agreement to fix prices 

necessarily benefits the corporation through reduced competition and thus the requirement of intended 

benefit was met in that case. 
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information up the corporate hierarchy.188  But this pragmatism (and consequent ease of 

enforcement) comes at a steep price – the ambit of US corporate criminal law is so broad that the 

liability phase of the criminal process is, for all intents and purposes, devoid of any meaning.  As 

Jennifer Arlen has observed: 

The United States has a wide range of criminal law governing 

corporate activities, including laws imposing criminal liability 

for not acting to deter crimes by others.  Moreover, the scope of 

US corporate criminal liability is especially broad.  Corporations 

are potentially criminally liable for all crimes committed by 

employees acting in the scope of their employment, with some 

intent to benefit the firm.  A firm can be criminally liable even if 

the wrongful employee was relatively low-level.  Indeed, the 

firm can be held criminally liable even if senior managers told 

employees not to commit any crimes and adopted measures 

intended to deter them.  Accordingly, a corporation has few (if 

any) defenses once a prosecutor can show that any of its 

employees committed a crime in the course of their 

employment.189 [My emphasis] 

As Arlen’s remarks mark clear, the essential problem with a respondeat superior regime 

is that this practical certainty of conviction co-exists with the necessary selectivity in enforcement 

that is a feature of any criminal law system.  Since it is impossible to prosecute all cases that meet 

the basic criteria for liability, how enforcement is actually applied has to be justified by reference 

to other criteria that rebut charges of arbitrariness.  As discussed previously, the literature is 

divided on the most appropriate primary general justification for corporate criminal law, some 

arguing that efficiency/utility is the more logical driver, while others say that desert-based ideas 

of moral culpability are better.   

Regardless of the primary justification used, however, proposals for practical ways to 

restrict the ambit of a broad respondeat superior basis of liability have tended to cluster around 

                                                      

188 See eg Commonwealth v Beneficial Finance Co, 275 NE 33 (Mass 1971), cert. denied 407 US 

910 and cert. denied, 407 US 914 (1972) [Beneficial Finance], at 31-32.  
189 Arlen (2011), at 65. 
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the same two aspects of the criminal justice system: the exercise of prosecutorial discretion and 

sentencing policy.  Though some scholars, notably Jennifer Arlen and Reiner Kraakman190, have 

in the past offered proposals directed at modifying the basis of liability (at least in some 

circumstances), the dominant view among American scholars is that there is little to no prospect 

of the basis of liability being modified in the foreseeable future.191   

Given this and the fact that outside the US, respondeat superior is not seen as an 

acceptable basis on which to impose criminal liability for mens rea crimes, I do not propose to 

examine the numerous specific policy prescriptions American scholars have proposed over the 

years.   For my purposes, what is interesting to note is the common theme among them – finding 

ways to encourage those entrusted with power over how corporate criminal law and policy is 

developed and applied to take into account some or all of the factors that influence the perceived 

gravity of the offence beyond the amount of externally observed damage (which might in and of 

itself over or underrepresent the gravity of the conduct)  such as: the level of the employee in the 

organization, the preventative measures taken by the corporation, both before the offence 

occurred and afterward, the extent to which the individual conduct of the employee is reflective 

of corporate policy or an unspoken way of doing things, the knowledge or endorsement of the 

conduct by higher levels of management and the extent to which the employee’s conduct might 

have been indirectly encouraged by management directives.  Though they are not necessarily 

described in this way, these factors inject into the enforcement equation indicia of the strength (or 

weakness) of the connection between the corporation and the individual offence for which it is 

called to answer.  Some of these bear a resemblance to the kind of factors that inform the 

determination of whether the offence can be connected to a person with influence over corporate 

                                                      

190 Arlen & Kraakman (1997) 
191 Coffee (1980-81); Lynch (1997); Baer (2012); Arlen, Alexander & Cohen (1999); Arlen 

(2011). 
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policy, akin to a directing will and mind, though not necessarily quite as restrictively.  Others 

have parallels to elements of the due diligence defence that exists in Canada as part of strict 

liability offences.  Still others, such as the influence of an enabling corporate culture, are uniquely 

“organizational” factors. 

As attractive as these ideas might seem, however, American scholars are keenly aware 

that these proposals are not a substitute for a basis of liability that is better tailored to corporate 

reality.192   Though prosecutors are institutionally endowed with broad discretion to decide who to 

charge193, relying on the exercise of this power as a curb on an over-expansive criminal law is 

vulnerable to the inevitable unevenness with which individual prosecutors make decisions in a 

given case (even those that may be bounded within certain informal limits).  Moreover, even 

when prosecutors do try to take these factors into account, they may lack the specialized 

knowledge and understanding of the business and competitive context in which corporations 

(especially large ones) operate.194    Good intentions alone do not necessarily lead to enforcement 

outcomes that promote the ostensible objectives of corporate criminal liability (be they 

deterrence, desert or both).  As for sentencing policy, which in US federal law takes the form of 

legislated guidelines, they work only as well as the assumptions on which they are based.  As in 

the case of individual sanctions, it is very difficult, if not impossible, to set out in advance, a 

                                                      

192 This is true even of scholars who reject the idea of corporations as separate entities.  As Arlen 

and Kraakman note in their assessment of different liability regimes (respondeat superior, duty-based 

regimes akin to negligence and mixed regimes), certain combinations of corporate characteristics can have 

a significant influence the effectiveness of liability regimes.  They conclude that there is no one basis of 

liability that produces optimal deterrence for all categories of corporation: Arlen & Kraakman (1997). 
193 This power includes the ability to negotiate deferred prosecution agreements. However, it is 

debatable that the kind of suspension of the harsh effects of the criminal law is really a mitigation of the 

harshness of the respondeat superior basis of liability, as the willingness of prosecutors to make use of 

these agreements is predicated on the almost automatic nature of conviction, if charges are pressed. 
194 See eg Arlen (2011). 
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comprehensive set of rules that will guarantee that the sentence imposed is the proper measure of 

the gravity of the offence and the offender’s culpability in each case.     

In the end, as a basis of determining liability, respondeat superior, at least in the way it 

has come to be applied in practice in the US, does not need to engage with the question of 

whether corporations or organizations commit crimes in their own right separately from the 

individuals within them.  To be sure, relying on the identification of a single culpable individual 

does not, per se, preclude the possibility that a corporation ends up being held to account for what 

might be more properly seen as a collective or corporate failing (ie the individual act is merely a 

manifestation of that larger corporate wrongdoing), Indeed, from the perspective of obtaining a 

conviction, this basis of liability could be defended as an efficient way to avoid the troublesome 

task of proving the larger corporate fault.  But these virtues of clarity and simplicity come only at 

the expense of doing violence to the most basic tenet of the criminal law – that an accused 

answers only for his/her own conduct and not that of others.  As Coffee, Lynch, Brown and others 

have noted, failing to respect the reasonable bounds of recourse to the criminal law risks 

undermining the ostensible objectives claimed in support of corporate criminal liability – that it is 

serious, culpable conduct that requires either public condemnation (desert-based goal) or 

significant sanctions commensurate with its gravity that create strong incentives to take measures 

to avoid engaging in the prohibited conduct (deterrence-based goal) or both.  

Two other comments merit mention at this stage.  The first is that as a derivative form of 

liability, there is little incentive to dig further than the individual crime, at least at the liability 

phase of the crime.  This limits the analysis of the source of the wrongful conduct and influences 

perceptions of the gravity, not only of the specific offence in question but also categories of 

offences for which corporations are typically held to account.  Some efforts have been made to 

compensate for this narrow view of culpability in the development of sanctions directed at more 



 

 

106 

 

collective or institutional factors.  In other words, proof of the wrongful conduct of an individual 

can provide the opening to imposing corporate change.  As many have pointed out, however, this 

remains an inherently contradictory position that is risky from the perspective of maintaining the 

reputational capital of the criminal law.195  

The second is that the near certainty of a conviction under a respondeat superior regime 

can pit the corporation against the individual whose conduct is imputed to it, often in ways that do 

not produce the best outcomes in terms of the objectives of the criminal law but rather reflect the 

relative negotiating power of each party vis-à-vis prosecutors. Corporate cooperation with 

authorities can provide an opportunity for the corporation to deflect attention away from 

collective or institutional factors and avoid some or all of the stigma and consequences of 

criminal liability by providing the evidence to needed to suggest the bulk of responsibility lies 

with the individual, not the corporation.  Similarly, where individuals are more powerful than the 

corporation (particularly where they exert significant influence over the conduct of the affairs of 

the corporation) they will be in a position to shift liability to the corporation. As I explain in the 

next section, these incentives to shift blame to the less powerful accused (the corporation or the 

individual as the case may be) also exist in the context of the identification doctrine. 

3.1.2.2 Liability based on wrongful acts by individuals equated with the corporation: 

identification doctrine 

The other primary method of attribution used in corporate criminal law is the 

identification theory or alter ego doctrine. 

Designed as a rule for attributing corporate intention, the doctrine was not limited to 

criminal law and was also applied in cases of civil liability, especially maritime liability, as well 

                                                      

195 Coffee (1991); Coffee (1992); Coffee (1980-81); Lynch (1997); Laufer & Strudler (2000); 

Laufer (2006); Bucy (1990-91); Bucy (2009). 
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as for liability under public welfare legislation.196  As applied in criminal law, the doctrine is 

based on the premise that while corporations require the participation of natural persons to 

operate and function, only the acts and intentions of some of these natural persons can be 

meaningfully considered those of the corporation for the purposes of finding corporate guilt.  The 

basis on which this determination is made is a concept of alter ego or directing will and mind.  

Only the acts and intentions of those natural persons who by virtue their status and 

responsibilities within the corporation can be considered to be its directing will and mind are 

corporate.  Under the theory, the criminal behaviour of a directing will and mind simply is, 

contemporaneously with its physical observation, that of the corporation.  It is not an ex post 

attribution of the acts of others as might be argued is the case in respondeat superior. 

Though the identification doctrine is used as a rule of attribution for both conduct and 

intention elements of criminal offences the application of the doctrine tends to be more keenly 

directed toward proving the existence of a corporate guilty mind.  By making use of the mental 

state of a natural person (or persons, in the case of the board of directors as a whole) as the source 

of the required corporate mens rea, the identification theory equates the existence of a culpable 

corporate state of mind with the existence of a culpable state of mind on the part of the natural 

person who was the directing will and mind.  In this way, corporate mens rea is ultimately the 

mens rea of a specific human being. 

                                                      

196 The origin of the doctrine is usually traced to the UK maritime liability case of Lennard’s 

Carrying Co. v. Asiatic Petroleum Co., [1915] AC 705, [Lennard's Carrying Co.].  The case turned on the 

meaning of the words ‘actual fault or privity’ of a shipowner in the context of civil liability for damage 

caused by a ship.  It was held that the words referred to a primary, rather than vicarious, liability on the part 

of the corporate shipowner.  The identification doctrine, the scope of which was more limited than is now 

the case in Canada, was the means by which to assess if the actions and intentions that constituted the fault 

could be considered corporate acts and intentions and thus ground a finding of primary liability of the 

corporate shipowner. The seminal UK case in a penal proceeding is Tesco. 



 

 

108 

 

Where the theory attempted to acknowledge the need for a distinctly corporate element 

was in the requirement that the prosecution establish the person who committed the elements of 

the offence was in fact a directing will and mind of the corporation in the circumstances.  It was 

clear that parameters were needed, not only to determine who might by status and responsibility 

be considered a directing will and mind, but also were there circumstances under which the 

actions and intentions a person who qualified as a directing will and mind could not fairly be 

attributed to the corporation? 

Although the theory was arguably developed as a means of establishing corporate 

intention, at common law, it has in fact been applied as much to the assessment of corporate 

action, as corporate intention.  In other words, the identification doctrine has been used to 

establish what human conduct could be considered that of the corporation.  As some scholars 

have pointed out197, this reductionist approach is in some ways more problematic when applied to 

the actus reus than when applied to mens rea, since corporate action is more likely to be carried 

out by natural persons who are not directing wills and minds.198 

When compared to respondeat superior, the identification doctrine offers certain 

advantages in terms of adhering more clearly to the basic principles of the criminal law, but is 

tempered by the considerable challenges in proving its required elements.  It is also vulnerable to 

manipulation based on the relative power of the corporation and the individuals who are directing 

wills and minds.  This generally means that the theory works best in situations where it is needed 

least – when a small corporation is dominated by a handful of powerful individuals keen to avoid 

                                                      

197 Colvin (1995), at 14-15; Gobert (1994A), at 401-402; Wells (2001), at 99-101;Hall, Johnstone 

& Ridgway (2004), at 9-14; Cavanagh (2011),  at 417-419. 
198 There are two distinct problems embedded in this point.  First, because corporations tend to 

delegate tasks down, the observable conduct part of an offence is not necessarily going to be done by a 

directing will and mind.  Moreover, whether the identification doctrine should be used to determine 

whether the conduct part of the offence has been made out has been unevenly addressed by the case law. 
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personal liability.199  As I explain later, the 2004 reforms to Canadian law have unwittingly 

worsened this undesirable consequence. 

To its defenders, the key virtue of the identification doctrine (as compared to respondeat 

superior) as a basis of criminal liability is that it demands what is supposed to be a stronger 

connection between the corporation and the individual whose actions and intentions are imputed 

to it. In the context of the identification doctrine, the strength of the connection between a 

corporation and an individual is directly related to the importance of the individual’s role, usually 

a policy-making role, in the corporation.  Though the identification doctrine remains a derivative 

form of liability where the corporation’s culpability is derived from proof of the wrongful 

conduct and intent of an individual, limiting the universe of individuals whose acts are deemed 

those of the corporation to those who have the power to decide how the corporation’s affairs are 

conducted is less open to charges of unfairness than one which makes no distinction (in law at 

least) between the act of a low-level employee and that of a member of senior management.  By 

tying corporate responsibility to those who are at the heart of corporate decision-making, the 

identification doctrine appears to be a better approximation of corporate reality because it seeks to 

target the source of corporate culpability (decision-making), even if it does so only via the 

individuals who hold this power. 

This improvement in legitimacy relative to respondeat superior is, however, somewhat 

diminished by the inevitable impact on its efficacy that flows from the need to prove that the 

individual whose conduct and intent is imputed to the corporation meets the criteria to be a 

directing will and mind.  As UK and Canadian commentators alike have noted200, outside of the 

small corporation dominated by a handful of persons who hold policy-making power, proving the 

                                                      

199 Gobert, James & Maurice Punch, Rethinking Corporate Crime, (London: Butterworths Lexis-

Nexis, 2003) [Gobert & Punch (2003)]; Gobert (1994A); Gobert (1994B); Wells (2001). 
200 Gobert (1994A), Wells (2001), Wells (1995), Quaid (1998), Lee (2011), Cavanagh (2011). 
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status of directing will and mind becomes more challenging as the corporation becomes larger 

and more complex; this is often the stumbling block to successful prosecution.  Typically the 

challenges are of two orders.  First, the elements of the offence may not fit neatly within the 

person of one individual; typically the externally visible parts of the offence, usually the actus 

reus, are done by a lower-level employee acting on orders or following pre-established policy set 

by persons occupying roles that qualify them as directing will and mind.  This is a problem under 

the identification doctrine, which operates within the existing framework of the criminal law, 

where causation is firmly and narrowly drawn around the individual whose conduct is imputed to 

the corporation; the actus reus and mens rea must therefore both be connected to the same 

directing will and mind.  These kinds of situations lend themselves to scapegoating, where the 

individual conduct of a low-level employee is characterized as the behaviour of a rogue in 

contravention of company policy.  This is particularly the case where there is an official (usually 

written) policy that appears compliant with the law while an unstated practice is what dictates 

how things are “really done.”  A second related problem is the need to personalize the offence 

into an individual directing will and mind.  This ties proof of the elements of the offence against 

the corporation to the personal characteristics of the individual and notably to the potential 

defenses this individual can raise against a finding of fault (such as lack of personal awareness of 

circumstances relevant to proof of the offence).  This personalization also forecloses the 

possibility of corporate fault lying with more than one directing will and mind (save for the 

unusual case of the relevant fault being established by proof of a board decision).201     

                                                      

201 This does not mean that a corporation cannot have more than one directing will and mind, nor 

that the conduct of more than one directing will and mind can be imputed to the corporation.  There is, 

however, little incentive to do so because to impute the conduct of more than one directing will and mind to 

the corporation increases the burden on the prosecution since the behaviour of each directing will and mind, 

taken individually, must meet the elements of the offence. 
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Though there are other, smaller criticisms of how the identification doctrine has been 

applied in the Anglo-Canadian context, the principal objection boils down to the same one 

advanced against respondeat superior – that reliance on individual conduct, even more narrowly 

drawn, is a poor approximation of what actually happens in the corporate context, where the 

actions of a single individual can rarely be viewed in isolation and are more often than not the 

product of a series of interconnected decision-making processes202 that eventually can be traced to 

an ultimate source, though even then, this ultimate source is not necessarily an individual.  The 

distinction between the respondeat superior and the identification doctrine approaches lies in 

their respective distributions of liability.  Whereas respondeat superior is, at least in theory, 

unfair because of its almost automatic application to any instance of individual wrongdoing in a 

corporate context, the unfairness of the identification doctrine lies in its unevenness of application 

– it works best when it is needed least (where the corporation is small and dominated by a few, 

easily identified individuals, who could be just as effectively prosecuted individually) and almost 

never works when it is needed most – where no one individual, even with the requisite status of 

directing will and mind is, either factually or morally, entirely responsible for wrongdoing that 

occurs through the pursuit of the corporation’s activities.203   

As we will see in the next section, aggregation is an attempt to address this concern by 

allowing liability to be based on the combined contributions of more than one individual. 

3.1.2.3 Aggregation 

As a basis of liability in corporate criminal law, aggregation is understood to refer to the 

adding together of the conduct and fault of different individuals in order to prove the elements of 

the offence against a corporation.  In terms of the practical integration of aggregation into existing 

                                                      

202 Gobert (1994B), at 401. 
203 Gobert (1994A), at 401; Wells (1995). 
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liability regimes, it is perhaps not surprising that the US and the UK have gone in different 

directions.  In the US, starting with the 1987 case of United States v Bank of New England204 

courts have accepted aggregation205 in the limited context of establishing corporate knowledge 

(where the offence requires proof of knowledge).206  By contrast, aggregation has been rejected as 

an acceptable basis of liability in the UK and Australia, for reasons that echo some of the 

criticisms of scholars.207 

Aggregation allows for two distinct combinations, one more controversial than the other.  

The first combination – one which was integrated into Canadian law in 2004 – is to permit proof 

the actus reus and mens rea elements of the offence to come from different people.  This is 

intended to address a long-standing criticism directed at the identification doctrine, namely, that 

in real life, the visible conduct part of criminal wrongdoing – usually the action is the most 

proximate cause of the harm – is likely to be carried out by individuals without policy-making 

power who are simply implementing policy or following orders and who may have little or no 

                                                      

204 United States v Bank of New England, 821 F 2d 844 (1st Cir), cert denied 484 US 943 (1987) 

[US v Bank of New England]. 
205 Colvin (1995), at 19-20, has observed that the acceptance of aggregation is not as radical as it 

seems when one considers that the overall assessment of liability under US federal law remains tied to a 

respondeat superior basis.  To the extent corporations are already answerable for the culpable knowledge 

of one employee, it is not such a stretch to say they should be answerable where that the culpable 

knowledge has been divided among multiple employees, particularly where, as in Bank of New England, 

this division of knowledge is a product of the way the corporation structures its operations. 
206 In US v Bank of New England, the 1st Circuit Court of Appeals held that the knowledge of 

different employees could be aggregated to establish that the bank had the requisite knowledge to be 

convicted of a violation of certain currency reporting obligations.  The aggregation of knowledge was 

critical since no employee on his own had full knowledge of all the elements required to establish the intent 

element of the offence.  In concluding that the knowledge of the bank could be drawn from the incomplete 

knowledge of persons with different responsibilities relatives to the reporting obligations who were 

separated into different departments, the Court looked at corporate knowledge as a puzzle where the 

complete picture could be reliably assembled by bringing together individual pieces.  See also the 

discussion of Gobert & Punch (2003), at 83-84. 
207 Gobert & Punch (2003), at 82-86; Wells (2001), at 109; Cavanagh (2011), at 425-429.  While 

English scholars have canvassed the limitations of aggregation, especially as compared to truly entity-based 

liability, they nonetheless lament the unwillingness of the courts to give it any serious consideration. 

Australian scholar Eric Colvin observes that aggregation has merits but that it is not on its own a sufficient 

basis for grounding organizational liability: Colvin (1995), at 18-23. 
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awareness of how their actions may fit into the larger operational picture (and thus would have 

little or no ability to prevent the harm in any event except by refusing to perform the order).  For 

the most part, this simple form of aggregation raises few concerns because it is easier to fit within 

the existing understanding of the conduct and fault elements of an offence.  So long as each 

element is entirely established by reference to one individual (ie the conduct of Mr A provides the 

proof of the conduct element of the offence and the intent of Ms B provides the proof of the fault 

element of the offence), this form of aggregation leaves intact the individually-determined 

boundaries within which the conduct and mental elements of an offence are assessed: causation 

for the actus reus (the primary inquiry being whether Mr. A’s actions were the cause of the 

wrongdoing) and inferences about intent for the mens rea (where the extent of permissible facts to 

be used to infer intent is determined by reference to the person of Ms. B). 

The second combination – adopted in limited form in Canada in 2004208 – is to permit 

proof of an element of the offence – be it the conduct or the fault element – by adding together 

the contributions of more than one person.  In terms of the conduct element, aggregation is 

intended to capture a more representative picture of corporate conduct by recognizing that it may 

be the combined effect of several actions which leads to the occurrence of wrongdoing, even 

though none of them, on their own, would be sufficient to establish liability.  Though combining 

actions raises some questions about fairness (in particular where the actions being combined are 

independent of one another and the corporation played no role in bringing out their concurrent 

occurrence), most of the criticism of aggregation is directed at the idea of adding together the 

                                                      

208 Aggregation of conduct is permitted under s. 22.1(a)  CrC.  With regard to intent, s 22.1(b) 

allows for proof penal negligence to be made by reference to a marked departure from the standard of care 

relevant to the offence by a senior officer in particular or the senior managers collectively.  It is not entirely 

clear how the second, collective form of fault is established.  I will discuss this later in the chapter. 
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mental states of several people to establish the existence of a culpable fault on the part of the 

corporation.209 

With regard to intent, Gobert has described two situations in which he believes 

aggregation is particularly useful.  In the first, aggregation is another way of imputing individual 

knowledge to the corporation, but on a “more intellectually satisfying basis210”, one that is 

premised on the idea that if the knowledge of the corporation is the aggregate of its employees, 

the knowledge of one is the knowledge of all.  In the second, a variation on the US v Bank of New 

England case, the knowledge of several persons, none of whom is in possession of all the facts, 

can be aggregated into corporate knowledge.211   

In this latter case, aggregation appears to recognize that corporate knowledge may exceed 

the individual knowledge of any one person, either because factually no one person actually had 

all the knowledge required for the offence to be made out or, more interestingly, because it is not 

cognitively possible for one person to hold that knowledge or because the offence could not have 

been committed without the knowledge of more than one person212.  This latter variation of 

                                                      

209 I would note that the notion of shared or aggregated intent is also a topic of debate in 

philosophical circles: Velleman, David, "How to Share an Intention", (1997) 57 Philos Phenomenol Res 29, 

[Velleman (1997)]; Rescher, Nicholas, "Collective Responsibility", (1998) 29 J Soc Phil 46, [Rescher 

(1998)]; Feinberg, Joel, "Collective Responsibility", (1968) 65 J Phil 674, [Feinberg (1968)].  
210 Gobert (1994A), at 405. 
211 Gobert & Punch (2003), at 82-84.  Like many authors, Gobert and Punch anchor their analysis 

of the merits and limitations of aggregation in the facts of a specific case: the sinking of the Herald of Free 

Enterprise, a ferry that sank after leaving port with its bow doors open, killing 200 people.  See also, 

Cavanagh (2011) at 425-426; Colvin (1995), at 16-23.  For a general assessment of the legal responses to 

the Herald of the Free Enterprise disaster, see Wells (2001), at 41-62. 
212 An example of this kind of situation is the perpetration of accounting frauds by public 

companies.  Given the complexity and scale of the task of preparing financial statements in a large public 

company, it is inconceivable that this kind of offence can occur without the knowledge (and participation) 

of many people.  Indeed, trying to characterize this kind of offence as an individual offence is difficult.  

The failed prosecutions of three executives at Nortel Networks for fraud is an illustration of the challenges 

in attributing responsibility for complex tasks involving many people to a single or even a handful of high-

ranking executives, even with considerable oversight powers.  Another more recent example of systemic 

fraud is the deliberate scheme developed by design teams at Volkswagen to circumvent emissions control 

tests.  Designing and integrating into 11 million cars a device that could alter emissions levels during 
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aggregation has sometimes been described as an approximation of collective knowledge.  As 

Gobert notes, however, one must be careful not to rush to the conclusion that aggregating the 

knowledge of individuals, without guidelines to delineate when and how corporate knowledge 

can be said to exist through the cumulated intentions of several individuals, provides a sound 

basis on which to find a corporation culpable.213  Indeed, though the objective of approximating 

corporate knowledge is appealing, aggregation still requires that the individuals whose faults are 

to be cumulated be specifically identified.  This inevitably brings back the debate about the range 

of individuals whose intents ought to be imputed to the corporation.  If a very broad range is 

permitted, the aggregation has the same potential for unfairness as respondeat superior in that it 

permits inferences of intent to be drawn from the disparate intents of individuals without any 

requirement that they be reflective of how knowledge is accumulated and processed with the 

corporation.  In other words, mere aggregation of individual intents may in fact be unfair and 

punish corporations, regardless of whether they were in a position to prevent the wrongdoing or 

what preventive measures they took.  If the range is more limited and tied to status, then other 

issues arise, chief among them, the very real problem that the subset of persons whose faults can 

be aggregated will seek to insulate themselves from potentially damaging knowledge.  This result 

could be a lessening of corporate knowledge by pushing it down below the threshold status level 

required by law and a corresponding lack of incentive to take preventive measures to reduce the 

potential for wrongdoing within the corporation.214   

In the end, though the ostensible purpose of aggregation is to better connect corporate 

criminal liability to corporate “reality”, it is better seen as a compromise position that aims to 

                                                      

testing is an obvious example of the successful commission of an offence depending on many people 

having at least some knowledge of the scheme. 
213 Gobert (1994A), at 404-406.  See also Colvin (1995), at 22; Cavanagh (2011), at 428-429. 
214 Gobert & Punch (2003), at 84-85. 
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address the worst of the inflexibility of the identification doctrine while nevertheless retaining the 

basic framework of the criminal law – based on the individual – in assessing culpability.  As 

such, aggregation remains a derivative form of liability that does not provide a reliable and fair 

approximation of corporate culpability.  As with the other forms of derivative liability, this lack 

of fit between the ambit of liability established through aggregation and what can be understood 

as truly corporate behaviour ultimately carries a serious risk of undermining the legitimacy and 

efficacy of the new reforms. 

The many criticisms of all forms of derivative liability have given rise to proposals based 

on a different approach – one that abandons reliance on the individual in favour of putting the 

entity itself at the centre of the analysis. I turn to these now.   

3.1.3 Breaking the Derivative Mold: Entity-based Liability 

Entity-based liability refers to a basis of liability that uses the entity – a corporation 

typically, though increasingly discussions extend to organizations more generally – as the locus 

of analysis.  As I alluded to earlier, the gradual emergence over the past 20 years of proposals 

aimed at capturing corporate “reality” reflect an evolution in how corporate crime is perceived 

and how best to respond to its root causes.  It goes without saying that proponents of entity-based 

liability take for granted that it is possible to speak meaningfully about collective action and 

collective intent in a way that is distinct from, though obviously related to, individual action and 

intention. 

What is generally absent, however is any detailed consideration of the status of collective 

actors as responsible subjects.215  For the most part, scholars have focused more directly on 

proposals that impose liability on corporate or other collective actors by allowing proof of the 

                                                      

215 A notable exception is Harding (2007). 
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offences to be made differently (through collective indicators of culpability) without specifically 

speaking to how they qualify for criminal responsibility and punishment.216  

3.1.3.1 A complement rather than a substitute 

Whether through pragmatism or on principle, almost all proposals for entity-based 

liability in the scholarly literature take for granted that this form of liability will coexist not only 

with individual liability, where appropriate, but also with derivative bases of liability.  Retaining 

derivative liability is justified in part for its usefulness in the context of public-welfare type 

regulatory offences (which in Canada are by default based on a strict liability model that does not 

require proof of fault but allows for a defense of due diligence217) and in part in recognition that, 

even for mens rea offences, derivative bases of liability can be good approximations of 

“corporate” culpability in certain circumstances, such as the closely held corporation where the 

original founders are also the shareholders and directors.  In these cases, derivative bases of 

liability are preferred because of their ease of application from the perspective of the evidence 

required to be put forth by the prosecution. 

While practical implementation of a basis of liability is important, there is a danger in this 

coexistence of bases of liability which I will highlight later in the context of Canadian law.  It is 

                                                      

216 See for eg: Cavanagh (2011), Gobert & Punch (2003), Colvin (1995).  Wells discusses the 

matter in the context of discussion about whether corporations are moral persons.  She observes, correctly, 

that the defenses of corporate moral personality focus on establishing that corporations are like people and 

thus belong to the – unified – community of moral persons are ultimately unconvincing.  But while she 

hints at the difference between corporations and people as providing the foundation on which to explore 

different “culpability criteria” she does not offer an account of corporate responsible agency: Wells (2001), 

at 78-83.  
217 Canadian courts have often relied on some or all of the analytical tools of the identification 

doctrine when assessing whether there is corporate due diligence, though this very much depends on 

whether the regulatory regime has established specific rules for imputing conduct to corporations (these 

often take the form of a respondeat superior type imputation of the acts of employees to a corporation) or 

otherwise modified the basic elements of the due diligence defense set out in Sault Ste Marie.  See eg: R v 

Safety-Kleen Canada Inc, 32 OR (3d) (1997) 493, 145 DLR(4th) 276 (CA) [Safety-Kleen (1997)]; R v 

Miller Shipping Co, 2009 NLCA 57 292 Nfld & PEIR 68 [Miller Shipping (2009)]; R v Panarctic Oils, 

[1983] NWTR 47 44 AR 385 (NWT TC) [Panarctic Oils (1983)]. 
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that the addition of a new basis of entity liability on its own may be insufficient to overcome the 

convenience and predictability of using a derivative basis of liability, even where this latter basis 

may provide the best approximation of the nature and extent of organizational culpability. 

3.1.3.2 A plurality of approaches 

While it is tempting to refer to entity-based liability as a specific basis of liability, there is 

a plurality of approaches that seek to tie organizational responsibility to a more accurate 

approximation of organizational reality.  Some are general theories of liability, while others 

simply bring an organizational perspective to specific offence definitions or the elements of an 

offence.  There are two notable examples of where more tailored applications of organizational 

liability have been incorporated into existing liability regimes: one in Australia218 and one in the 

UK219. 

The aim of the general theories (all are theories, no jurisdiction has enacted a broad-based 

entity-based liability) is to re-cast the determination of liability in entity-based, corporate or 

organizational terms.  As these terms suggest, it is generally accepted that reflecting corporate 

reality means recognizing that corporations are, for the most part, characterized by their collective 

natures and that this collective nature exists independently of the individuals who compose them.  

Critically, all of these theories are built on the assumption that this independent collective nature 

can be discerned in a way that meets the evidentiary requirements of the criminal law, even if 

                                                      

218 Criminal Code Act 1995 (Cth), Act No. 12 of 1995 [Criminal Code (Cth)] .  The provisions 

added to the federal criminal law of Australia are drafted in general terms, but because of the division of 

legislative power over criminal law, apply only to Commonwealth offences, which include: workplace 

health and safety, competition law, anti-corruption offences etc, but do not extend to the traditional malum 

in se mens rea crimes of the criminal law. For a helpful discussion of the Australian regime, see: Hill 

(2003), at 15-20. 
219 CMCH Act. 
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some of the suggestions seem to understate the practical complexities of producing this kind of 

evidence. 

Within the general theories, the focus is on the most challenging part of integrating a 

collective basis of liability into the criminal law – providing a coherent and workable account of 

collective intent.  Though a number of approaches have been proposed over the years220, they 

generally cluster around one of two general approaches. The first is the “reactive fault” concept 

developed by Fisse and Braitwaithe more than 20 years ago, which continues to influence 

proposals for reform, especially those intended to apply to areas of law enforced by a range of 

measures; this influence is evident in the work of some Canadian scholars.221  The second 

emerges from the work of several Anglo-Commonwealth authors, notably Celia Wells and James 

Gobert. It focuses on developing a collective form of fault that is drawn from what is generally 

known and accepted about corporations.  These proposals rely, to varying degrees, on the work of 

scholars in organization theory, particularly organization culture.  Within these collective fault 

approaches, there are usually two strands and many scholars advocate for both, albeit in different 

circumstances.222 The first strand, more general in approach, is directed at developing an 

organizational equivalent to the human-centric versions of traditional forms of intent: intent, 

knowledge, recklessness and penal negligence. This kind of organizational intent is intended to 

apply to those traditional crimes for which corporations can be held to account: crimes that are 

usually drafted in a single universal form that applies to individuals and organizations without 

distinction.  The second strand is aimed at developing unique organization-only forms of intent 

                                                      

220 Gobert (1994A); Gobert (1994B); Wells (1995); Wells (2001), Hall, Johnstone & Ridgway 

(2004); Hall & Johnstone (2005); Belcher (2006); Cavanagh (2011). 
221 Archibald, Jull & Roach (2005); Keith (2011).  Others, like me, lean toward a distinct 

collective form of fault reserved for criminal offences (even if this collective form of fault may have uses in 

the context of assessing corporate diligence):Quaid (1998);  Ramraj (2001-2002); Dusome (2007-08). 
222 Gobert (1994B); Cavanagh (2011); Wells (2001); Hall, Johnstone & Ridgway (2004). 
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that are particularized to specific offences designed to apply only to organizations.  Given the 

enactment of corporate manslaughter in the UK, much of the UK scholarship in the last 10-15 

years has centred on notions of organizational intent to be used in this specific context.  Similar, 

though not identical developments in workplace health and safety legislation in Australia have 

also focused on incorporating organizational forms of intent in the specific context of industrial 

death223 though Australia has enacted general rules of liability that incorporate organizational 

elements which are applicable to a number of different areas of law falling with Commonwealth 

(federal) jurisdiction. 

3.1.3.3 Reactive fault 

More than another other proposal for “truly corporate liability” Fisse and Braithwaite’s 

approach is firmly anchored in a considered study of what they saw as the dominant features of 

corporate organizations.  In forming their views about what is the organization, they drew from 

three perspectives in organization theory (Kriesberg224, Mintzberg225, Mangham226) before adding 

their own observations drawn from their previous empirical work.227  The object of this exercise 

was to highlight the need to recognize the diversity of perspectives from which organizations can 

be studied, each of which emphasized a particular aspect of the organization (they focus on four: 

                                                      

223 While it is well beyond the scope of this discussion to examine the specific issues raised in the 

context of workplace health and safety (one which straddles the criminal-regulatory divide, as well as the 

constitutional division of powers, in both Australia and Canada), one of the harshest criticisms of the 

Australian experiment is that it is narrowly focused on organizational conduct that causes death.  As Hall,  

Johnstone & Ridgeway point out, this arbitrary distinction between death and serious injury is difficult to 

defend if the ostensible purpose of holding organizations to account is to sanction the failure to adequately 

protect workers from dangers on the job: Hall, Johnstone & Ridgway (2004); Hall & Johnstone (2005). 
224 Kriesberg, SM, "Decisionmaking Models and the Control of Corporate Crime", (1976) 85 Yale 

LJ 1091, [Kriesberg (1976)], see Fisse & Braithwaite (1993), at 102-104. 
225 Mintzberg, Henry, The Structuring of Organizations, (Englewood Cliffs, NJ: Prentice-Hall, 

1979) [Mintzberg (1979)], see Fisse & Braithwaite (1993), at 105-109.  I share Fisse & Braithwaite’s 

interest in Minzberg’s particular take on the structure of organizations.  I discuss Minzberg’s classification 

of organizations by structure in chapter 6. 
226 Mangham, I, Interactions and Interventions in Organizations, (New York: Wiley, 1978) 

[Mangham (1978)], see Fisse and Braithwaite, at 109-111. 
227 Fisse & Braithwaite (1993), at 111-117. 
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decision-making, structure, role-playing, allocation of responsibility).  By combining the 

approaches, they seek to take into account the multiple influences on organizational behaviour 

and their variable impact in a given case. 

For Fisse and Braithwaite, the variability of the organizational form and the extent of 

influence of different factors suggested that it would be difficult to adapt the law to organizational 

reality.  As a consequence, they considered the opposite approach – adapting organizational 

reality to law.  Though they readily acknowledge that influence would flow in both directions 

(organizations to law and law to organizations), they point to the increasing recognition by 

organization theorists that organizations are dynamic, changing entities, that can and will adapt to 

changes in their environments, to conclude that the dominant influence is of law on organizations.  

From this, they argue that legal efforts to make organizations accountable ought to leverage off 

the natural tendency of organizations to seek to minimize wrongdoing that could lead to liability.  

In their view, the way to do this was to shift the analysis of liability away from the wrongdoing 

itself, and onto the failure to respond appropriately to it.  Focusing on the internal policing of 

organizations in structuring liability is not unique to Fisse and Braithwaite.  As I discussed in 

chapter 2, this is the organizing principle behind law and economics assessments of the 

effectiveness of corporate criminal liability.  What is different about Fisse and Braitwaite’s 

proposal (besides its meticulous and comprehensive consideration of a wide range of issues that 

bear upon what they propose) is that it is a fundamental departure from the conventional criminal 

law. Instead of imposing liability for the substantive crime that occurs within its organizational 

bounds, the locus of analysis is shifted, temporally, to what happens in the aftermath of that 

substantive crime.  So while the substantive crime is the starting point for the analysis, it is not 

the basis of liability. 
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When I say that the reactive fault concept is novel, I am referring to its application within 

what I call the traditional criminal law of mens rea crimes.  In the context of regulatory crimes, 

which in Canada are by default assessed on a strict liability basis, reactive fault could be 

characterized as a variation on the due diligence defense.  To the extent liability for a regulatory 

offence is established through a form of derivative liability (the equivalent of the substantive 

crime), then the corporation must show, on a balance of probabilities, that it has been diligent.  

Reactive fault simply creates an offence based on a negligent failure to respond adequately to the 

occurrence of a prohibited event.  Given the obvious links between reactive fault and due 

diligence in the regulatory sphere, it is hardly surprising that Fisse and Braithwaite’s broader 

approach to liability (represented graphically by a now-famous pyramid of graduated responses to 

corporate wrongdoing, with criminal prosecution at the tip228) was received with great interest by 

regulators.  Its influence has been less evident, however, in the traditional criminal law, where 

there has been little uptake of the idea of that corporate liability should focus on reaction to 

wrongdoing rather than the wrongdoing itself.  

It is not surprising that reactive fault has not yet found its way into the traditional 

criminal law.  Without suggesting that reactive fault is not a good approximation of corporate 

fault – it is – at its core it sanctions inaction or inadequate action.  So while it is accurate to say 

that how an organization responds to individual wrongdoing provides a basis on which to 

evaluate liability from an entity perspective, it does so in a way which harkens back to the 19th 

century public welfare offences based on a failure to discharge a legal duty.  In shifting the 

temporal lens forward, Fisse and Braithwaite have found a way to transform every crime of 

commission into a crime of omission because ultimately what matters is whether the response of 

the organization meets the requisite standard (be a simple negligence or penal negligence 

                                                      

228 Fisse & Braithwaite (1993), at 142. 
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standard), something that will be established by the absence of action, not positive action itself.  

As I mentioned earlier, attributing a lack of action to a collective entity is relatively easy since it 

does not require the identification of any individual failure.  

This being said, we can discern traces of  Fisse and Braithwaite’s concept in the new 

forms of proof of fault that have been incorporated into some offences specifically designed to 

apply to corporations and organizations.   An example is the Australian Criminal Code (Cth)229, 

where the assessment of whether a corporation has “expressly, tacitly or impliedly authorized or 

permitted”230 an offense can be done by reference to an enabling culture which “directed, 

encouraged, tolerated or led to non-compliance”231 with the legal provision in question or that the 

corporation failed to create and maintain a corporate culture that required compliance with the 

law.”232 Another possible example is s. 22.1(b) CrC.  Though it has not been characterized in this 

way, s. 22.1(b) CrC appears to take a page from Fisse and Braithwaite, allowing for a finding of 

organizational fault where there is a collective failure to prevent a representative of the 

organization from being a party to the offence.  Unlike reactive fault, however, s. 22.1(b) is 

directed at finding the fault element of a specific crime of negligence committed by a 

representative.  It is not a retrospective provision that examines what was done subsequent to the 

offence, it is a consideration of what was done prior to or at the time of the offence. 

3.1.3.4 Conventional mens rea in organizational terms 

In the traditional criminal law, four basic levels of fault are recognized.  Three are 

subjective, in that they are evaluated based on the actual state of awareness of the accused.  They 

are intent, knowledge (and its close cousin, willful blindness) and recklessness.  The fourth – 

                                                      

229 Criminal Code (Cth) 
230 Criminal Code (Cth), s. 12.3(1) – for offences requiring proof of intention, knowledge or 

recklessness.  Offences requiring proof of negligence are governed by S. 12.4. 
231 Criminal Code (Cth), s. 12.3(2)(c) 
232 Criminal Code (Cth), s. 12.3(2)(d) 
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penal negligence – is an objective fault in that it is assessed by reference to a standard, that of the 

reasonable person in similar circumstances.  In Canada penal negligence is defined as a marked 

departure from what a reasonable person would have done in the circumstances.233 

In his examination of the traditional forms of fault in an organizational context, James 

Gobert notes at the outset that one must be mindful of what role these forms of fault play in the 

determination of liability because this informs how one might develop an organizational version 

of them.  I will briefly review his observations about each level of intent. 

With respect to intent, he underscores that it has two dimensions with human beings.  The 

first is that the actus reus is done advertently – this is sometimes called general intent.  This kind 

of intent is presumed from the occurrence of the actus reus itself unless the accused raises a 

defense related to his capacity to form this minimal level of intent (usually refuted only by a state 

of automatism akin to a lack of voluntariness).  The second form of intent – sometimes called 

specific intent – requires that the actus reus be done advertently with a particular purpose in mind 

(to kill the victim, to deprive the victim of his property etc.).  This form of intent cannot be 

inferred from the mere occurrence of the actus reus; other evidence must support the inference 

about purpose.  In the context of organizations, Gobert is unconvinced that an idea of corporate 

intentionality (such as proposed by French234) will necessarily assist in assessing liability for 

intentional crimes because it is unrealistic to imagine that the ways in which organizational 

express their intentionality – namely their decision-making practices and policies – will provide 

sufficient evidence of an intention to achieve a purpose that is contrary to law; indeed, they are 

likely to establish the opposite.235  Gobert acknowledges that some situations may lend 

                                                      

233This was most recently confirmed by the Supreme Court of Canada in R v ADH, 2013 SCC 28, 

[ADH]. 
234 French (1984). 
235 Gobert & Punch (2003), at 87-88. 
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themselves an analysis akin to general intent – where the occurrence of the offence allows for a 

presumption of the requisite intent because the consequence prohibited by an offence is virtually 

certain to occur if the organization takes certain action (or makes certain decisions).  This being 

said, he concedes this kind of approach would require a case by case assessment; drawing a bright 

line would be difficult. 

On knowledge, Gobert echoes his arguments on aggregation, at least as regards the 

cumulating of individual intents – be they culpable on their own or not.236  To the extent that 

“corporate” knowledge is based on a mere adding of intentions without more, I agree that this is 

an unreliable approximation of what can be fairly said to be the knowledge held collectively by 

the entity.  I am, however, more optimistic than Gobert that collective knowledge can be 

ascertained through context – in other words, there is a way to determine when individual 

intentions can be seen as internalized into the knowledge base that feeds into an entity’s decision-

making processes. 

Where Gobert sees more potential is in the doctrine of willful blindness.  Considered a 

form of fault that is equivalent to knowledge (at the level of culpability), willful blindness refers 

to a subjective state of ignorance that the accused has chosen to remain in rather than acquire the 

guilty knowledge that is an element of the offence. The essential element of willful blindness is 

that the accused was subjectively aware that he or she could obtain the knowledge but chose not 

to.  In the context of individuals willful blindness prevents an accused from either literally or 

figuratively closing his or her eyes to the truth in an effort to avoid being fixed with knowledge.  

In the context of organizations, the concept of willful blindness applies particularly well because 

the figurative closing of eyes is analogous to a decision-making structure that is designed to 

                                                      

236 Gobert & Punch (2003), at 89. 
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prevent potentially damaging knowledge from getting to those with decision-making power.237  

To this, I add a variation on the same theme, though a little more indirect, where a decision or 

policy establishes goals or objectives to be achieved (usually financial) where it is known, but not 

stated, that these objectives cannot be achieved in compliance with the law.238   

It is with regard to recklessness (and its objective variant, penal negligence), that 

organizational concepts of fault emerge more naturally.  Since recklessness and penal negligence 

are tied to an assessment of risk (either subjective or objective), and organizations, particularly 

business organizations, are managed as a function of risk, Gobert sees crafting an organizational 

form of this kind of fault as more straightforward than for intent and knowledge.239  In essence, 

evaluating the fault of the organization becomes a matter of evaluating how the risk was assessed 

within the existing processes in the organization (both formal and informal).  As between 

subjective disregard of risk and objectively-assessed risk taking, he leans toward the latter 

because he is not convinced that corporate risk-taking, even if done with an awareness of the risk, 

can be characterized in the same morally blameworthy way that one might qualify individual 

recklessness.240 For my part, I am not entirely convinced that Gobert is correct, though some of 

his reservations may be tied to particularities of the English law of recklessness.  In Canada, the 

applicable standard of subjective awareness of risk and disregard as to its materialization seems, 

at least prima facie, to be applicable to a situation where an organization is aware that a decision 

                                                      

237 Gobert & Punch (2003), at 89. 
238 This kind of situation has arisen in connection with price-fixing conspiracies, where the 

conspiracy is among lower level employees who seek to collaborate as a means of attaining commercially 

unrealistic revenue and profit targets set by senior management.  The facts of Pétroles Global (2013) seem 

to suggest this kind of situation.  The trial judge did not study the matter in detail, however and concluded 

that the highest levels of management had no involvement in the conspiracy. 
239 Gobert & Punch (2003), at 90-92.  Wells (2001) also believes that risk should be at the centre 

of corporate criminal liability.. 
240 Gobert & Punch (2003), 90-92. 
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or course of conduct carries a substantial risk of a prohibited consequence and proceeds with it 

without regard for whether the risk will materialize.  

Not entirely surprisingly, it is in the context of penal negligence that Gobert sees the 

greatest potential for organizational fault.  The use of an objective standard is just one of several 

means of encouraging corporations to exercise a minimum level of care in how they manage the 

risks associated with their activities.  What differs among these standards is the level and burden 

of proof.  Needless to say one of the key challenges to establishing an organizational penal 

negligence lies in the fact that the prosecution must prove beyond a reasonable doubt that the 

organization showed marked departure from the standard of care.  As Gobert and others have 

noted, though the evidence to establish a collective marked departure may indeed exist (in the 

form of procedures, policies or informal evidence of how the risk assessment was performed), it 

is almost always in the hands of the accused organization.  As a consequence, Gobert favours 

negligence-based offences tied to legal duties (to protect life, to protect the environment etc), very 

similar in design to Canadian strict liability offences, where proof of the actus reus raises a 

rebuttable presumption of simple negligence that can be rebutted if the accused can demonstrate it 

was diligent.241  

3.2 From theory to practice: Organizational criminal liability in Canada 

3.2.1 Pre-2004 Identification doctrine 

Prior to the 2004 reforms, corporate criminal liability in Canada for mens rea offences 

began in the mid-20th century242 following in the path of the UK cases that first developed the 

identification doctrine.  The seminal case on the matter is the 1985 Supreme Court decision in 

                                                      

241 Gobert & Punch (2003), 93-114.  See also: Gobert (1994B). 
242 See eg: R v Fane Robinson Ltd, [1941] 2 WWR 235, 76 CCC 196, [1941] 3 DLR 409 (Alta 

CA) [Fane Robinson]; R v JJ Beamish Const Co, 1966] 2 OR 867 (HC) [Beamish]; R v St Lawrence Corp 

Ltd, [1969] 2 OR 305, 5 DLR (3d) 263 (CA) [St Lawrence]. 
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The Queen v Canadian Dredge & Dock Co243, in which Estey J, writing for the Court, set out a 

comprehensive analysis of how and when the doctrine should be applied that remains the source 

to which subsequent decisions consistently refer.244    In essence the rule in Dredge was that acts 

by natural persons holding a high level of power and authority within the corporation as a whole 

or a specific sphere of operations are corporate acts, provided they are done within the ordinary 

scope of that power and authority and not in complete fraud of the corporation.  This holding was 

refined by the Rhône case, which held that the essential element in finding that a person is a 

                                                      

243 Dredge.  
244 For reasons that are not entirely coherent considering the context in which Dredge was decided 

(the mens rea offense of bid-rigging), parts of Estey’s reasons also became interwoven into the fabric of 

different regulatory regimes depending on the nature of the offence created and the presence of any 

specialized attribution rules. 
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directing will and mind is that the person has power and authority245 over the development of 

corporate policy within the sphere of corporate activity at issue.246 

The identification doctrine as established by Dredge/Rhône continued to apply with few 

alterations until the 2004 reforms came into effect.247  However in order to set in context the 

amendments that created the current organizational liability regime in Canada, it is helpful to 

                                                      

245 It is not entirely clear whether the Rhône concept applies only to those who have been 

delegated corporate authority or also to the primary holders of corporate authority (usually the board of 

directors and senior management).  The distinction between primary and delegated holders of authority was 

discussed in some detail in R v Church of Scientology of Toronto, 33 OR (3d) 65, 1997 CanLII 16226 (ON 

CA); 116 CCC (3d) 1; 7 CR (5th) 267; [1997] OJ No 1548 (QL); 42 CRR (2d) 284;  99 OAC 321 [Church 

of Scientology (1997)] (CA).  In that case, the Ontario Court of Appeal held that the criminal liability of a 

non-profit corporation was to be determined through the identification doctrine, just like for profit 

corporations.  However, in determining who were the directing wills and minds of the Church, the Court 

noted that, unlike a for profit corporation, where governing corporate/executive authority resided in the 

board of directors and was then delegated as necessary to others, de facto “corporate” authority with regard 

to information-gathering activities of the Church (the activity relevant to the offences for which the Church 

was charged) was held not by its volunteer board of directors but rather by the senior Church officials in the 

Guardian’s Office.  As the holder of this primary de facto corporate authority, the Court found it was not 

necessary to apply Iacobucci’s concept of authority over corporate policy-making to the exercise of 

authority by the Guardian’s Office.  The facts of the Scientology case are very particular and unlikely to 

apply directly to a for profit corporation.  However, the idea that certain persons are invested with primary 

authority which is presumptively an authority over corporate policy without any further examination raises 

an interesting matter where the identification doctrine is applied to corporations owned by a single 

owner/operator and thus who have a single directing will and mind.  Where there is a single owner 

operator, all matters of corporate policy are covered, at least in theory, by the authority exercised by that 

single natural person.  The scope of this authority has, however, been interpreted restrictively based on the 

competence of the natural person.  This leaves gaps in what one might expect to be matters over which 

corporate authority ought to be exercised (and for which liability should attach, where it is not exercised 

properly) and the limitations of a sole directing will and mind who does not personally have the requisite 

understanding to exercise that authority.  See eg R v Penner, 2010 MBPC 1, 2010 CarswellMan 132, 2010 

D.T.C. 5086 (Eng.), [2010] 4 C.T.C. 215, 2010 G.T.C. 1039 (Eng.), 252 Man. R. (2d) 162, [2010] G.S.T.C. 

67 [Penner] where the sole owner/operator of a corporation, who had limited understanding of tax matters, 

could not be considered willfully blind of an error on corporate tax return prepared by persons to whom the 

task was delegated by him.  The owner acquitted on this basis, as no intention to evade taxes was made out.  

The acquittal of corporation was entirely based on the acquittal of the owner, even if one might argue that a 

corporate person, in having a structure where there is only one holder of corporate authority who is unequal 

to the task of appropriate oversight, is indeed being wilfully blind to the foreseeable errors that might occur 

from this lack of oversight. 
246Rhône. 
247 Though the 2004 reforms modified the Dredge/Rhône version of the identification doctrine 

with regard to mens rea offences, there is some ambiguity as to whether Dredge still applies to the 

assessment of organizational liability for provincially enacted mens rea crimes.  According to at least one 

Ontario judge (Quon J), the application of the identification doctrine is mandatory because the liability 

rules added to the Criminal Code in 2004 do not apply to regulatory offences: City of Toronto v Zanzibar 

Tavern Inc., 2007 ONCJ 401, [City of Toronto v Zanzibar Tavern Inc.], par.190-193 and R v Pellegrini, 

2006 ONCJ 297, [R v Pellegrini], par 42- 49.  Collins-Hoffman & Pinsonnault (2014A), 104-105. 
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reproduce an excellent summary of the key components of the identification doctrine, as 

described in the first detailed judicial consideration248 of the nature and extent of the reforms to 

the Criminal Code provisions governing the determination of liability.249  As the judgment is 

written in French, I provide a rough translation of each paragraph in square brackets: 

1. L’application de la théorie de l’identification a pour effet 

d’imputer à une personne morale la mens rea et l’actus reus de 

son âme dirigeante et, donc, d’entraîner sa responsabilité. [The 

effect of the identification doctrine is to impute to a legal person 

the actus reus and mens rea of its directing will and mind, 

thereby enabling it to be held liable on this basis] 

2. Il peut y avoir plusieurs âmes dirigeantes au sein d’une même 

personne morale et chacune de ces âmes dirigeantes peut être 

associée à une sphère d’activités ou à un territoire précis. [A 

legal person can have more than one directing will and mind 

and each DWM can be connected to a sphere of activity or a 

specific territory] 

3. Afin de déterminer si un employé constitue une âme 

dirigeante, on ne considère pas le titre de l’employé, mais bien 

les fonctions qu’il exerce et les responsabilités qui lui incombent 

dans le champ d’activités qui lui a été délégué. [When 

determining whether an employee is a DWM, what matters is the 

nature and extent of responsibility delegated to him within an 

area of activity and not his title] 

4. La notion d’âme dirigeante n’inclut désormais plus seulement 

les hauts dirigeants et le conseil d’administration d’une personne 

                                                      

248 A handful of earlier decisions have made passing references to the liability provisions (mainly 

to conclude they did not apply), see eg R v ACS Public Sector Solutions, 2007 CarswellAlta 1588, [ACS 

Public Sector Solutions]; R v Ontario Power Generation, [2006] O.J. No. 4659 4659, 73 W.C.B. (2d) 330; 

2006 CarswellOnt 7300 [OPG], R. v. Great White Holdings Ltd., 2006 CarswellAlta 145, 2006 ABCA 48, 

[2006] A.W.L.D. 1283, [2006] A.W.L.D. 1284, 57 Alta. L.R. (4th) 23, 384 A.R. 114, 367 W.A.C. 114 

[Great White Holdings].  Other judicial decisions have referred to the amendments in general terms in the 

context of sentencing (always following a guilty plea): Metron (ONCA); R v Transpavé, 2008 QCCQ 1598, 

[Transpavé]. 
249 R v Pétroles Global, QCCQ 5749, [Pétroles Global (2012)].  The decision was issued 

following a preliminary inquiry into indictments brought against a company for the offence of conspiracy 

contrary to s. 45(1) of the Competition Act.  The case was tried on the merits before Tôth J., who found the 

company guilty: Pétroles Global (2013) and imposed a sentence of $1 million: Pétroles Global (2015).  

The verdict is on appeal: R v Pétroles Global, 2013 QCCA 1604, [Pétroles Global (2013B leave to 

appeal)]. 
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morale. [The concept of DVM extends to more than members of 

senior management and directors] 

5. L’âme dirigeante est la personne qui a la capacité d’exercer un 

pouvoir décisionnel sur les questions de politique générale de la 

personne morale, plutôt que celle qui ne fait que mettre en œuvre 

ces politiques dans un cadre opérationnel. [A DVM is someone 

who has the power to make corporate policy rather than the 

mere power to implement it] 

6. Ne permettent pas de faire échec à l’application de la théorie 

de l’identification : [The following situations do not prevent the 

application of the identification theory] 

a) Le fait qu’il n’ait pas été expressément ordonné à un employé 

de commettre l’acte criminel en question; [the fact that the 

employee was not expressly ordered to commit the offence] 

b) Le fait qu’il n’y ait pas eu de délégation expresse d’autorité à 

l’employé ayant commis l’infraction; [the fact that there was no 

express delegation of authority to commit the offence] 

c) Le fait que le conseil d’administration ou les membres de la 

direction de la compagnie n’étaient pas au courant des activités 

en cause; [the fact that neither senior management nor the board 

of directions had knowledge of the activities at issue] 

d) Le fait que des instructions expresses ou implicites interdisant 

les actes illégaux précis ou toute conduite en général aient été 

données; [The exitsence of express or implied policies 

prohibiting either specific illegal conduct or illegal conduct, in 

general] 

e) Le fait que l’âme dirigeante ait agi, en partie, frauduleusement 

envers la compagnie qui était son employeur; [The fact that the 

DVM acted partially in fraud of his corporate employer] 

f) Le fait que l’âme dirigeante ait agi, en partie, pour son propre 

avantage. [The fact that the DVM acted in part for his own 

benefit] 

7. Constitue un moyen de défense et fait échec à l’application de 

la théorie de l’identification le fait que l’âme dirigeante ait agi 

entièrement dans son propre intérêt et ait visé principalement à 

frauder la compagnie qui était son employeur. [A defense 

available to the corporate accused that forecloses the 

application of the identification theory is where in committing 
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the offence, the DVM acts solely for his own benefit and in fraud 

of the corporate employer] 250 

 

As the above summary highlights, prior to the 2004 reforms, criminal liability of 

collective entities was limited to legal persons, of which corporations are the most significant 

form.  Mens rea liability for corporations was found to be acceptable provided that the corporate 

accused was found criminally liable in its own right.  The identification doctrine provided the 

means of delineating the circle of natural persons who by virtue of their power and authority in 

the corporation could be equated with the corporation such that their acts and intentions could be 

said to be those of the corporation. 

As a means of ascertaining corporate intent, the emphasis of the identification doctrine on 

the articulation of attribution rules is perfectly understandable (without human acts and 

intentions, how does one observe the behaviour of a legal person with no physical existence).  

However what started as a justification of a method of attribution of intent to corporations was 

transformed into the basis for justifying corporate criminal liability without any consideration of 

whether corporations, as a distinct category of person, met the conditions for responsible agency 

and if they did, how those conditions might manifest themselves differently than for individuals.  

By imposing liability without answering this question corporations were treated as suitable 

candidates for liability strictly by legal fiat, on the basis of their de jure separateness from the 

individuals associated with them.  No account of separate corporate responsible agency was 

developed, nor was serious consideration given to how the differences between corporate and 

natural persons might require a different approach to looking at crime and criminal liability.  

                                                      

250 Pétroles Global (2012), par 68. 
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The failure to treat the organization as a responsible subject under the identification 

doctrine had two important effects.  First, it limited the general understanding of crime and that 

for which a corporation was answerable to things that could be done by individuals.  In other 

words, the interpretation of events as corporate crimes was limited to those circumstances where 

someone, as seen from the perspective of an individual responsible subject, had done something 

wrong, which by virtue of the individual’s connection to the corporation became a corporate 

crime.  Second, the attribution rules limited proof of the elements of an offence, particularly 

intent, to that which was done by an individual.  In other words, proof of intent required proof 

that a single discrete individual had the entire requisite intent.  Given the constraints of primary 

liability, this meant proof of intent had to be drawn from inferences determined by the bounds of 

the individual responsible subject whose intent served as the surrogate for corporate intent.  This 

restricted inferences about corporate intent in two ways.  One, it effectively foreclosed from 

consideration elements not tied directly to this specific individual.  Not only did this prevent the 

drawing together of the intentions of more than one individual if neither had an intent sufficient 

on his own to meet the intention requirements, it also excluded elements drawn from the wider 

corporate context in which the crime occurred, elements that might not be attributable to any 

single individual.251  Second, it personalized the assessment of corporate intent by imputing to the 

corporation considerations that were based on what we see as the reasonable limits of individual 

culpability (derived from how we understand the limits of the human capacity for purposive 

action), even where the individual was not prosecuted.252 

                                                      

251 An example is OPG, where despite there being evidence of systemic problems causing a chain 

of events that culminated in the deaths of three people, there was no behaviour by a directing will and mind 

found to be sufficient to hold the corporate defendant liable for those deaths.  The trial judge suggested, 

without providing any detail, that the 2004 reforms might have facilitated the prosecution against the 

corporation. 
252Penner; R v Tri-Tex Sales & Services Ltd, 2006 DTC 1252 (Eng.), [2006] GSTC 102 (NLPC) 

[Tri-Tex]. 
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As I explain in the next section, though the 2004 amendments to the Criminal Code made 

changes to the identification doctrine, they did not materially alter either of these effects.  

3.2.2 Genesis of the 2004 reforms to the Criminal Code (Bill C-45) 

Though there had always been calls to reform the identification doctrine as it was applied 

in Canada, prior to 1992, these were for the most part limited to academic articles253 and public 

policy recommendations.254  The political impetus for undertaking concrete reform to the existing 

system arose in the aftermath of a specific event – the 1992 explosion and mine collapse that 

occurred at Westray Mine (operated by Curragh Inc), in which 26 miners were killed .  As a 

particularly tragic event, Westray loomed large in the public consciousness and as such 

influenced perceptions of the identification doctrine’s failings and the approach needed to reform 

them. 

In the immediate aftermath of Westray, there was a strong public expectation that 

someone would be held accountable for what happened.  It is important to stress, however, that 

though there was a sense that the company had a role in the disaster, there was also a strong 

sentiment that specific managers within the company should be answerable for the consequences 

of decisions they made regarding safety at the mine.  When after five years of procedural 

wrangling, the Crown was unable to bring a successful prosecution against either Curragh Inc or 

any of its management this was seen as a strong indictment, not just of the existing corporate 

criminal liability rules, but of the general approach to deaths in the workplace.  As such, it is 

important to see the move to reform corporate criminal liability as but one component of a larger 

                                                      

253 Ewaschuk, EG, "Corporate Criminal Liability and Related Matters", (1975) 29 CR-ART 44, 

[Ewaschuk (1975)]; Leigh (1977);  
254 Canada, Law Reform Commission, Criminal Responsibility for Group Action (Working Paper 

No 16), (Ottawa: Minister of Supply and Services, 1976) [LRCC (1976)]; Canada, Law Reform 

Commission, Recodifying Criminal Law (Report 31), (Ottawa: Minister of Supply and Services, 1987) 

[LRCC (1987)]. 
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effort directed at enhancing protection of workers where commercial pressures (Westray Mine 

was struggling financially, despite public investment) might create an incentive for management 

to underinvest in workplace health and safety measures.  This was confirmed by the findings of a 

1997 Nova Scotia commission of inquiry255 into the events at Westray, which placed primary 

responsibility for the events at Westray at the feet of the company and its management256, but 

found that this was made worse by the fact that other parties, especially provincial health and 

safety agencies, had largely failed to discharge their duty to enforce the standards required for 

adequate protection of workers.    

Among the many recommendations in the commission of inquiry final report, Justice 

Richard  strongly recommended that the federal government make changes to the corporate 

criminal liability regime to address those flaws in the identification doctrine that were considered 

to be barriers to bringing prosecutions in complex cases such as Westray.  After several 

unsuccessful private member bills in the late 1990s and early 2000s257, in 2003 the federal 

government brought forth Bill C-45, which ultimately led to the enactment of the current rules 

governing the determination of liability of organizations.      

                                                      

255 Westray Inquiry Report 
256Westray Inquiry Report, Summary Conclusions:  “The fundamental and basic responsibility for 

the safe operation of an underground coal mine, and indeed of any industrial undertaking, rests clearly with 

management. The internal responsibility system merely articulates this responsibility and places it in 

context. Westray management, starting with the chief executive officer, was required by law, by good 

business practice, and by good conscience to design and operate the Westray mine safely. Westray 

management failed in this primary responsibility, and the significance of that failure cannot be mitigated or 

diluted simply because others were derelict in their responsibility.” 
257 The initial attempts at reform were private members’ bills:  in 1999, Bills C-468 and C-259 

(36th Parliament); in 2001, Bill C-284 (37th Parliament).  For an account the various efforts to change 

corporate criminal law following the Westray disaster, including a detailed account of the proceedings in 

the House and the House Committee on Justice and Human Rights, see Bittle (2012); Bittle & Snider 

(2006). 
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Legislative and government documents from the time of the enactment of the 2003 

amendments show that the current organizational liability regime was designed to address the 

following issues with regard to the determination of liability258:  

 the narrow ambit of the notion of directing will and mind;  

 the difficulties in proving the elements of an offence, especially corporate mens 

rea, in the context of larger corporations where decision-making and authority 

was delegated and decentralized; 

 the difficulty in bringing charges of criminal negligence causing death against a 

corporation, especially in the context of a workplace; and 

 the inability to hold non-incorporated businesses to account for crimes that 

occurred in the operation of the business (outside of personal liability against the 

business owner). 

One element recommended by Justice Richard and included in the initial version of the 

bill but dropped from the final version, was a provision that would have enabled prosecution of 

individual senior executives and directors for crimes committed in the exercise of their corporate 

authority.259  

                                                      

258 The amendments also added factors to be taken into account regarding sentencing of 

organizations (s. 718.31 and 732.1(3.1)).  These provisions are not relevant to my discussion, though I will 

make reference to them in chapter 4 as they are among the most frequently applied aspects of Bill C-45. 

This is attributable in part to the fact that there are more guilty pleas than trials on the merits and in part 

because the sentencing factors have also been applied to cases involving regulatory offences. 
259 Westray Inquiry Report, recommendation 73: “The Government of Canada, through the 

Department of Justice, should institute a study of the accountability of corporate executives and directors 

for the wrongful or negligent acts of the corporation and should introduce in the Parliament of Canada such 

amendments to legislation as are necessary to ensure that corporate executives and directors are held 

properly accountable for workplace safety.”  Many, including Bittle, Snider and Glasbeek are deeply 

critical of the fact that separate liability for management and directors was not included in Bill C-45.  It had 

been part of the earlier bills proposed.  See Glasbeek : Bittle (2012); Bittle (2013), Bittle & Snider (2006); 

Glasbeek (2013). 
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3.3 Overview and analysis of the 2004 amendments to the Criminal Code (Bill C-

45) 

The 2004 amendments to the Criminal Code added several new provisions, the 

centerpiece of which is two provisions added to the party liability section: ss. 22.1 and 22.2, and 

three defined terms: organization, senior officer and representative.260  Though the provisions are 

still relatively untested261 (there has been only one case tried on the merits (in which the focus 

was principally on the interpretation of the definition of “senior officer”)262, and thus one cannot 

                                                      

260 The other major legislative addition to the Code, outside of the new sentencing factors for 

organizations (ss. 718.21 and 732 (3.1)) was s. 217.1, which imposed a duty on employers (organizations or 

individuals) to take all reasonable measures to protect the safety of those performing work for them.  This 

addressed an important concern coming out of the Westray disaster, which was that a prosecution for 

criminal negligence against Curragh would be difficult in the absence of an express duty to protect the 

safety of workers.  This provision is not directly germane to my discussion. 
261 Outside of this matter (which is on appeal: Pétroles Global (2013B leave to appeal), there are 

two reported cases where convictions were entered on charges laid under the new organizational liability 

provisions in the Criminal Code, but these were guilty pleas: Metron (ONCA); Transpavé.  Two earlier 

cases where the new provisions were found not to apply speculate as to the effect of the provisions on the 

identification doctrine.  In TFE Industries Inc v R, 2009 NBCA 39, [TFE Industries], the NB CA found that 

a corporate conviction for fraud could not stand where the directing will and minds of the corporation were 

acquitted of the same fraud.  It suggested that s. 22.2 (c) might have made it easier for the Crown to prove 

that mental element required for fraud because subsection (c) integrates into it a notion of reasonableness 

that the common law identification doctrine does not such that the requisite intent could be imputed to 

directing wills and minds based on their knowledge that their employees were about to engage in behaviour 

that constituted fraud and their unreasonable failure to prevent it from occurring.  There has also been 

limited academic commentary on the provisions since the enactment of the provisions, with the notable 

exception of criminologist Steven Bittle’s book: Bittle (2012) and three recent articles, two by Archibald, 

Jull & Roach, which discuss the impact of the Pétroles Global (2013), Metron (ONCA) and Transpavé 

decisions on the organizational liability provisions: Archibald, Jull & Roach (2014), Archibald, Jull & 

Roach (2013) and an in-depth analysis of the organizational liability provisions as applied to competition 

law by Collins-Hoffman & Pinsonnault:  Collins-Hoffman & Pinsonnault (2014A).  Most other articles date 

from the period immediately following the enactment of the 2003 amendments: see Darcy L MacPherson, 

“Extending Corporate Criminal Liability: Some Thoughts on Bill C-45” 30 Man LJ 253 (2004); Darcy L 

MacPherson, “Civil and Criminal Applications of the Identification Doctrine” (2007) 45:1 Alta L Rev 171; 

Todd Archibald, Kenneth Jull & Kent Roach (2004) “The Changed Face of Corporate Criminal Liability,” 

48 CLQ 367 (2003-2004), Steven Bittle & Laureen Snider, “From Manslaughter to Preventable Accident: 

Shaping Corporate Criminal Liability”, 28:4 Law & Policy (October 2006).  Minutes of Parliamentary 

hearings on the amendments proposed in Bill C-45, as well as certain background papers prepared in 

advance of the bill’s enactment provide some insight into the provisions, though these are, of course, not 

legally binding.  
262 Pétroles Global (2013). Prior to the trial, there was a preliminary inquiry on the specific 

question of which managers in the organization qualified as “senior officers” under the Criminal Code 

definition: Pétroles Global (2012). The preliminary inquiry judge held that three managers qualified under 

the definition: Payette, was the third highest ranking executive in the organization and director-general for 

the organization’s operations in Québec; and Bourassa and Leblond, two regional sales managers in the 
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say with certainty how the provisions might eventually be interpreted and applied, there is little 

doubt that that the current regime perpetuates the central feature of the identification doctrine – 

reliance on an individual conception of responsible agency.  Moreover, despite the paucity of 

direct case law on point, there are indications that the changes made to the identification doctrine 

by the 2004 amendments have in some ways amplified the distorting effects of reliance on 

individual responsible agency beyond what they were prior to the amendments. 

 

3.3.1 General remarks 

The key components the new organizational criminal liability regime Bill C-45 are the 

provisions that govern the conditions for finding an organization liable for a mens rea offence, ss. 

22.1 and 22.2 Criminal Code.  Section 22.1 applies to an offence where the prosecution must 

prove negligence.  Section 22.2 is directed at offences where proof of fault other than negligence 

is required.  Though the provisions, taken together, are intended to cover the universe of mens rea 

crimes for which organizations can be held to account, they are mutually exclusive; only one 

provision can be used for the determination of liability for a specific offence.  At the time of 

enactment, the plain language guide to Bill C-45263 indicated that s. 22.1 applied to any 

objectively determined fault that constituted at least penal negligence264, while s.22.2 would apply 

                                                      

Eastern Townships, considered to be middle managers in the corporate hierarchy.  At trial, the judge 

imputed liability on the organization on the basis of Payette only, who probably would have qualified as a 

directing will and mind under the identification doctrine. 
263 Justice, Department of, "Criminal Liability of Organizations: A Plain Language Guide to Bill 

C-45", (2003)  [Justice Plain Language Guide] 
264In recent cases, the Supreme Court of Canada has described the fault element of penal 

negligence as conduct that constituted “a marked departure from the standard expected of a reasonable 

person in the same circumstances.”  R v Roy, 2012 SCC 26, [2012] 2 SCR 60 [R v Roy], at 38. See also R v 

Beatty, 2008 SCC 5, [2008] 1 SCR 49 [R v Beatty].  From the examples of objectively determined fault set 

out in the Guide (Justice Plain Language Guide, at 3-4), it is clear that the offence of criminal negligence 

(set out in  ss. 219 of the Criminal Code) also falls within the ambit of s. 22.1, even if it requires proof of a 

more blameworthy fault element (“shows wanton or reckless disregard for the lives or safety of others”).  

Though the precise language used to describe the fault element of the offence of criminal negligence has 

varied over the years (now it is generally described as a “marked and substantial departure” from the 
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to an offences requiring proof subjective mens rea: intent/knowledge, willful blindness or 

recklessness.265  Legal commentators agree that it ought to be the objective or subjective nature of 

the mens rea of the offence in question that dictates whether it is governed by s. 22.1 or s.22.2.266  

Though there has been no judicial consideration of the ambit of either provision, the first decided 

cases under the new regime seem to rest implicitly on this interpretation.267  Moreover, it appears 

that for offences with more than one fault element, the applicable provision is determined by the 

higher level of fault.268 

The current regime has also replaced three basic notions that underpinned the 

identification doctrine with new defined terms that are broader in scope.  “Organization” replaces 

the prior enumeration of selected legal persons269 included in the Code definition of “everyone”, 

“representative” replaces the former Code-defined term “employee” and “senior officer” replaces 

the case-law defined notion of “directing will and mind.” 

For ease of reference, I set out the full bilingual version of legislative provisions that 

form the core of the current organizational criminal liability regime at the beginning of each 

section.  All were added to the Criminal Code in 2003.  As ss. 22.1 and 22.2 incorporate the new 

defined terms, I set out these definitions first. 

3.3.2 The building blocks of the regime: new defined concepts 

                                                      

standard of care), its classification as a form of objective mens rea has been confirmed in recent Supreme 

Court jurisprudence: ADH, par 61; R v JF, 2008 SCC 60, [2008] 3 SCR 215 [R v JF], par. 91. 
265 Justice Plain Language Guide, at 3. 
266 Archibald, Jull & Roach (2003-04), at 378;  Archibald, Jull & Roach (2013), at 114; Archibald, 

Jull & Roach (2014); Collins-Hoffman & Pinsonnault (2014A), at 104; Macpherson (2003-04). 
267 Pétroles Global (2013) (s. 45 of the Competition Act, an offence that requires proof of a 

subjective and an objective mens rea, is governed by s. 22.2); Metron (ONCA) (criminal negligence 

governed by. 22.1); Transpavé (criminal negligence governed by 22.1). 
268 In Pétroles Global (2013), s. 22.2 was applied to the determination of liability of the 

organizational accused under s. 45 of the Competition Act, an offence requiring proof of both an objective 

and subjective fault requirement. 
269 This enumeration referred to public bodies, bodies corporate, societies and companies. 
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3.3.2.1 Organization 

“organization” 

(”organisation”) means 

(a) a public body, body corporate, 

society, company, firm, 

partnership, trade union or 

municipality, or 

“organisation” 

(“organization”) Selon le cas: 

(a) corps constitué, personne morale, 

société, compagnie, société de 

personnes, entreprise, syndicat 

professionnel ou municipalité 

(b) an association of persons that 

(i) is created for a common 

purpose, 

(ii) has an organizational 

structure, and 

(iii) holds itself out to the public 

as an association of persons 

(b) association de personnes qui, 

à la fois: 

(i) est formée en vue d’atteindre un 

but commun, 

(ii) est dotée d’une structure 

organisationnelle 

(iii) se présente au public commune 

une association de personnes 

The first and in many ways most significant change to the pre-2003 law was to extend 

criminal liability to « organizations » where previously only natural and legal persons were 

subject to the criminal law.270  By defining the “organization” broadly – in essence, any 

                                                      

270 A slight nuance must be made here.  In 1992, the Supreme Court of Canada interpreted the then 

definition of “person” in the Criminal Code in the context of determining whether a union had the status to 

be accused of the common law crime of criminal contempt.   Though the judges differed on other aspects of 

the case, they agreed that the term “societies” in the Code definition extended to unincorporated entities for 

the purposes of criminal contempt where the entity had legal status to sue and be sued within the context of 

the proceedings in which the court issued the order that was disobeyed (in this case, labour relations).  As the 

majority (per McLachlin J as she then was) observed: “Having been given legal status for collective 

bargaining purposes, unions now find themselves subject to the responsibilities that go with that right.  If they 

exercise their rights unlawfully, they may be made to answer to the court by all the remedies available to the 

court, including prosecution for the common law offence of criminal contempt.” (at p. 928) United Nurses of 

Alberta v Alberta (Attorney General), 901, 1992 CanLII 99 (SCC) [United Nurses of Alberta].  It is 

important to stress, however, that criminal contempt is an unusual offence and is an express exception to 

the general rule set in s. 9 CrC, which provides that no one can be convicted of an offence at common law.  

So while the case is an important precedent on the law of criminal contempt, it did not broaden the range of 

entities that could be accused (via the identification doctrine) of substantive crimes set out in the Code.  It 

remains to be seen whether the reasoning of this case will assist in interpreting the new definition of 

organization where charges are brought against unincorporated associations not expressly covered in par (a) 

of the definition.  Unions are expressly covered in par (a). 
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association of persons271 – the criminal law (as opposed to provincial workplace safety 

legislation) became available for serious workplace safety violations even where the employer 

was not a legal person.  The influence of the workplace safety context on the amendments is 

further evidenced by the addition of a new section (s. 217.1 CrC) that expressly recognizes the 

duty on the part of those directing the work of others to protect them from serious bodily harm, a 

change intended to facilitate the prosecution of employers for criminal negligence (s. 219).    

The emphasis on the employment context informs why some forms of association of 

person are automatically deemed to be organizations (par a).  Deemed associations of persons 

include all the legal persons who were subject to the identification doctrine plus non-incorporated 

forms of carrying on a business and trade unions.  Other associations of persons are organizations 

where they meet the criteria set out in par. (b). The definition applies not only to commercial 

organizations but all forms of “joint enterprise”.  Though criticized by some, this is an extension 

of the logic that applied under the previous law  where it was the fact of legal personality of an 

incorporated entity and not the purpose for which it was formed that determined whether it was 

subject to the identification doctrine.272  Applying this logic can also be seen as consistent with 

the concern with employment safety if one considers that, for example, non-profit and religious 

organizations are, regardless of the purpose for which they were formed, associations of persons 

that draw on the work of either employees or volunteers.  

For a definition centred on the notion of an association of persons, there is one anomaly – 

the inclusion of one-person corporations.  Though as legal persons they are independent in law 

from the individual sole shareholder because they are not associations of persons there is no basis 

on which to claim they are independent in fact (though they do have the potential to become 

                                                      

271 There is an exception.  That exception is corporations with a single 

shareholder/director/manager – the so-called one-person or solely-owned corporation.  
272 Church of Scientology (1997), pars 183-189. 
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associations of persons since nothing prevents a one-person corporation from taking on more 

individuals as its needs change).  So while single person corporations are deemed to be 

organizations under par (a), they would not in fact meet the requirements of par (b).  While one 

might argue that this is a small exception, the reality is that prosecutions brought against 

corporations for mens rea crimes often involve this kind of corporation.  This is at least in part 

because when there is only one person associated with the corporation there is only one possible 

source of the elements of the offence.   In particular, there is no debate about whose intent must 

be used to prove corporate intent though proving corporate intent through the intent of its sole 

owner raises other issues.273   

3.3.2.2 Representative 

“representative”, in respect of 

an organization, means a 

director, partner, employee, 

member, agent or contractor of 

the organization; 

“« agent » S’agissant d’une 

organisation, tout 

administrateur, associé, 

employé, membre, mandataire 

ou entrepreneur de celle-ci. 

The term “representative” refers to persons holding certain specified roles via-à-vis an 

organization by virtue of a particular legal (employment, agency, contract) or fiduciary (eg 

directors or senior officers to whom a duty of loyalty applies in corporate law) relationship.  In 

theory, a representative that is an agent or contractor can be another organization, but as I will 

                                                      

273Penner (where a corporate conviction for tax fraud was prevented by a lack of specialized tax 

knowledge on the part of the directing will and mind), Forges du Lac v R, 1997 CanLII 10565 (QC CA) 

[Forges du Lac] (where the directing will and mind lacked the required financial knowledge to be guilty of 

the offence individually thereby foreclosing imputation of knowledge to the corporation), TFE Industries 

(personal issues affecting the directing will and mind prevented a finding of intent against her personally 

and thus there was no intent to be imputed to the corporation) on limited knowledge of a single directing 

will and mind and how this forecloses a finding of liability against the corp.  What this means is that in the 

case of a single person corporation, there may be no way to establish the intention requirement of an 

offence because of the reduced or diminished capacity of the individual responsible subject from whom 

intent is gleaned, even if it might be reasonable to expect that running a corporation would require there to 

be someone with that capacity.  In these cases, where liability stands or falls on the ability to prove the sole 

owner had the requisite intent for offence, one has to wonder what purpose separate corporate liability 

serves, except the practical one of gaining access to corporate assets for the purposes of punishment. 
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explain later, because organizational liability is a form of party liability, in terms of proof of the 

elements of an offence it is only the conduct of discrete human representatives or senior officers 

of an agent or contractor that can be imputed to another organization. 

3.3.2.3 Senior officer 

“senior officer” means a 

representative who plays an 

important role in the 

establishment of an 

organization’s policies or is 

responsible for managing an 

important aspect of the 

organization’s activities and, 

in the case of a body 

corporate, includes a director, 

its chief executive officer and 

its chief financial officer 

“cadre supérieur” Agent jouant 

un rôle important dans 

l’élaboration des orientations 

de l’organisation visée ou 

assurant la gestion d’un 

important domaine d’activités 

de celle-ci, y compris, dans le 

cas d’une personne morale, 

l’administrateur, le premier 

dirigeant ou le directeur 

financier. 

The concept of “senior officer” identifies the subset of an organization’s representatives 

who exercise significant authority within the organization.  It refers, of necessity, to a physical 

person.  Aside from certain deemed senior officers274 (designations that apply only for bodies 

corporate), a senior officer is a representative who meets one of two criteria:  he or she plays an 

important role in the establishment of an organization’s policies or he or she is responsible for 

managing an important aspect of the organization’s activities.   The first criterion codifies the 

notion of “directing will and mind” under the identification doctrine (cf Dredge and The 

Rhône).275 The addition of the second criterion was introduced in response to the widely held 

perception that restricting the notion of directing will and mind to those holding responsibility 

                                                      

274 Director, chief executive officer and chief financial officer.  Only the term “director” has a 

formal corporate law definition, though the other two terms are commonly used in business and in certain 

regulatory contexts, eg securities regulation, stock exchange rules. 
275 Justice Plain Language Guide, at 5.  But see Collins-Hoffman & Pinsonnault (2014A), who do 

not agree and contend that even this component of the definition goes beyond the previous law because the 

new definition refers only to someone who exercises a important role in policy-making as opposed to those 

who are invested with this power,  at 143-144. 
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over corporate policy (cf Rhône) created an artificial distinction between those who exercised 

policy-making power and those with the responsibility for the operation of the business (the so-

called policy-operation divide).276  Managers with operational responsibilities, even those with 

considerable discretion (like the captain of the ship in Rhône), were not, under the identification 

doctrine, directing wills and minds.  Many felt this impeded the prosecution of larger, more 

decentralized corporations where operations level decisions (especially by managers with 

significant authority and discretion in the implementation of policy) could have considerable 

impact.  Moreover, the exercise of making a distinction between two types of management – a 

distinction that is not necessarily recognized in practice – added to the difficulty of classifying 

members of management for the purposes of identifying who was a directing will and mind.277   

Though the adjective “senior” connotes someone higher up in an organizational 

hierarchy, moving away from the insistence on policy-making functions was intended to expand 

the category of people whose acts and intentions could serve as the basis for organizational 

liability to include those at the middle management level, especially under the second branch of 

the definition (managing an important aspect of the organization activities).278  Under the 

identification doctrine often only the most senior managers in a corporation were within the ambit 

of consideration as directing wills and minds, which depending on the size and scope of the 

corporation, could mean that the group of people with the required policy-making characteristics 

to be directing wills and minds were too far removed from the occurrence of the offence to be 

connected to the crime with the result that there was no one whose actions could reasonably 

connect the organization to the crime.   

                                                      

276 Archibald, Jull & Roach (2003-04), at 376. 
277 Justice Plain Language Guide, at 3, 5. 
278 Archibald, Jull & Roach (2013), at 95. 
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It is noteworthy that the safety failures at Westray Mine were most closely associated 

with operational-level decisions by managers who might not have been considered directing wills 

and minds of Curragh Inc, but who in all likelihood would have met this second criterion of the 

definition of senior officer. The case law on the definition of senior officer, still sparse at this 

point, tends to support the view that organizational liability can be proved through conduct of 

managers at much lower levels than what had been required to be a directing will and mind.279  

Though the concept of senior officer is not a technical term in corporate law, there is a notion of 

senior management, which refers to those members of management subject to a duty of loyalty to 

the corporation.280  As the corporate law notion is more limited than the intended ambit of the 

Criminal Code definition, it is unclear to what extent the understanding of management within 

corporate law will have a bearing on how the term senior officer is interpreted.   

  While this appears to make sense, this approach in many ways undermines the basic 

justification for organizational liability – that there is a purpose to holding the organization, as 

opposed to individuals, liable.  It does so because it maintains the idea that at the end of the day, 

the liability of the organization is grafted on the person of an individual responsible subject.  Not 

only is it sufficient to identify one – and only one – individual agent as the source of the 

purposive action for the crime, in fact there must be one individual agent who, seen from the 

perspective of that individual responsible subject, is a party to the offence.  If we consider that 

primary liability requires proximity between the accused (the corporation in this case) and the 

crime, relying on lower level individuals brings the basis for liability closer to a respondeat 

superior model281 because liability can be fixed to the organization on the basis of the conduct of 

                                                      

279Pétroles Global (2012), par 78-81 ; Pétroles Global (2013), par 38-50; Metron (ONCA), par 15. 
280 Canadian Aero v O'Malley, [1974] RCS 592, [Canaero v O'Malley]. 
281Certain authors are of the view that the new regime has shifted the basis of liability to a mid-

point between the old identification doctrine and respondeat superior: Archibald, Jull & Roach (2014), at 
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only one person.  I share the view of some authors that the second branch of the definition of 

senior officer risks straining the bounds of the rational link between an organization and its 

managers that forms of the basis on which organizational primary liability rests.282  

At the time of enactment, the definition of senior officer was heralded as an important 

change that would make prosecutions against organizations, especially corporations, easier.  

Twelve years on, the reality is less than compelling.  This is at least in part attributable to the 

failure to see how relying on an expanded range of individuals as the foundation for 

organizational liability would strain the limits of primary liability by widening the gap between 

the organizational accused and the crime for which it was being held to account.  As I will discuss 

in the next section, the crafting of organizational liability as a form of party liability further 

exacerbates this problem.   

3.3.3 Organizational liability reframed as party liability: Sections 22.1 & 22.2 

Over and above the expansion of criminal liability to “organizations”, the most 

significant change brought by the amendments was the addition of sections 22.1 and 22.2, which 

altered the attribution rules established under the identification doctrine.  As I explain, however, 

the changes to the attribution rules nevertheless retain the reliance on individual responsible 

agency that characterized the determination of liability under the identification doctrine. 

Both ss. 22.1 and 22.2 were added to the party liability section of the Criminal Code and 

thus are of general application.  As a general matter, party liability provisions set out under what 

circumstances a substantive crime whose observable elements are produced by A can serve as the 

basis to find B liable for the same crime on a primary basis, regardless of whether A is 

                                                      

386-88, something they think is a virtue of the new regime. To the extent this is in fact the case, Collins-

Hoffman & Pinsonnault (2014A), at 91-94, are critical of the new definition, as am I. 
282 Collins-Hoffman & Pinsonnault (2014A), at 91. 
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prosecuted or convicted.  In the context of natural persons, party liability is justified by the 

addition of an extra element – the existence of a special connection between A and B created by 

the subjective awareness of B.  The most common example is that of aider and abettor liability 

where B does something with the intention to aid or abet A in the commission of the crime.  Even 

if B does not physically engage in the crime, his wrongful encouragement (made with the 

subjective awareness of what would flow from it), constitutes the extra element that connects him 

to the crime such that he too must be called to account for the substantive crime A committed. 

Ss. 22.1 and 22.2 follow this basic structure in that organizational liability rests on the 

conjunction of proof of the occurrence of the substantive offence by someone else plus an extra 

element connecting the organization to that person.  Unlike for individuals, however, it is implicit 

that organizations do not, by definition, have the qualities to actually commit offences.  As such, 

the only way organizations can be parties to an offence is where a natural person (or in some 

cases a combination of persons) actually produces the observable elements of the offence, a 

person who is then connected to the organization through his or her status as a representative or a 

senior officer.   

3.3.3.1 Section 22.1 

22.1  In respect of an offence that requires the 

prosecution to prove negligence, an 

organization is a party to the offence if 

22.1  S’agissant d’une infraction dont la 

poursuite exige la preuve de l’élément moral 

de négligence, toute organisation est 

considérée comme y ayant participé lorsque: 

(a) acting within the scope of their authority 

(i) one of its representatives is a party to the 

offence, or 

(ii) two or more of its representatives engage 

in conduct, whether by act or omission, such 

that, if it had been the conduct of only one 

representative, that representative would have 

been a party to the offence; 

a) d’une part, l’un de ses agents a, dans le 

cadre de ses attributions, eu une conduite — 

par action ou omission — qui, prise 

individuellement ou collectivement avec celle 

d’autres de ses agents agissant également dans 

le cadre de leurs attributions, vaut 

participation à sa perpétration; 
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and 

(b) the senior officer who is responsible for 

the aspect of the organization’s activities that 

is relevant to the offence departs — or the 

senior officers, collectively, depart — 

markedly from the standard of care that, in the 

circumstances, could reasonably be expected 

to prevent a representative of the organization 

from being a party to the offence. 

b) d’autre part, le cadre supérieur dont relève 

le domaine d’activités de l’organisation qui a 

donné lieu à l’infraction, ou les cadres 

supérieurs, collectivement, se sont écartés de 

façon marquée de la norme de diligence qu’il 

aurait été raisonnable d’adopter, dans les 

circonstances, pour empêcher la participation 

à l’infraction. 

On the surface, s. 22.1 seems to recognize that organizations are more than mere 

individuals.  Par (a) explicitly allows proof of the physical element of an offence through the acts 

and omissions of more than one representative.  Par (b) contemplates that proof of the mental 

element can be made by showing that the senior officers, taken collectively, have failed to take 

the reasonable measures needed to prevent the representative from becoming a party to the 

offence.  Upon closer inspection, however, each of these is more limited than it appears and 

neither displaces the fundamental reliance on individual responsible agency that is implicit in the 

way s. 22.1 has been designed. 

The party liability mechanism works as follows.  The party who actually commits the 

offence is a representative (par (a)) acting within the scope of his authority.  This means the act or 

omission of the representative must be sufficient to conclude that he or she is, at an individual 

level, penally negligent.  The extra element required to connect the organization to the 

commission of the offence by the representative is that a senior officer or the senior officers 

collectively markedly depart from the standard of care that is reasonable to expect would prevent 

the negligence actually committed by the representative (par (b)).   Strictly speaking then, the 

mental element required to hold an organization liable for negligence is a marked departure from 

what is reasonable to prevent someone else from being penally negligent.   

Par (a) does clarify two issues that had not been resolved consistently by the prior case 

law. First, it recognizes that in the context of negligence offences, the physical and mental 
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elements of the offence can and indeed are likely to come from different individuals, probably 

with different levels of status in the organization. Second, as mentioned above, it expressly 

permits proof of the physical act through the acts or omissions of one or more lower level 

representatives.  According to the Justice Guide, the provision is intended to permit proof of the 

actus reus through a series of acts by different persons where no single act on its own would have 

caused the effects of the offence, such as redundant safety systems where it is the concurrent 

failure to follow safety measures by more than one representative, not any single failure, that 

constitutes marked departure from the standard of care.283  

As for paragraph (b), it changes the identification doctrine in two ways.  First, in the case 

of proof of the mental element there is a slight expansion of the identification doctrine (through 

the broader definition of senior officer).  Second, it allows proof of the mental element to rest on 

proof of a marked departure by the senior officers, taken collectively.  But while this hints at a 

more organizational basis for proof of the mental element, it is not entirely clear how it will be 

applied outside the simple case of a complete absence of evidence of diligence on the part of any 

senior officer within the organization.284   Since the notion of the senior officers is quite large, it 

is not entirely clear how one could attribute a collective failure to prevent an offence outside the 

case of a small organization where there are relatively few senior officers all of whom are 

involved to some degree in the running of the organization’s affairs (though these are arguably 

the cases that were already relatively well-covered by the identification doctrine).  A further area 

of uncertainty that was not discussed at the time of enactment, is how to assess fault when the 

                                                      

283 Justice Plain Language Guide, at 6. 
284 The notion of imputing a complete absence of diligence on the part of management to a 

corporate accused was not unknown prior to the 2003 amendments, but was applied – somewhat unevenly 

– in the context of regulatory offences with a due diligence defence.  Prior to 2003, prosecutions for 

objective mens rea offences, such as criminal negligence, were relatively uncommon (two rare examples 

are OPG and R v Armour Pharmaceutical, 2007 ONSC 40864, [Armour Pharmaceutical], both of which 

were unsuccessful), compared to subjective mens rea offences such as bid-rigging, fraud, tax evasion and 

conspiracy to lessen competition. 
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collectivity of the senior officers does not correspond to any decision-making body within the 

organization.  Arguably, it would be more appropriate to assess the fault element by reference to a 

subset of the senior officers responsible collectively for the aspect of the organization’s affairs 

relevant to the offence (one that does constitute a decision-making body285 within the 

organization or where it is possible to show which senior officers are connected to the decision 

that relates to the subject matter of the offence), rather than the collectivity of all senior 

officers.286  Though the text does not, prima facie, exclude such an interpretation, it does not 

unequivocally support it either. This interpretative uncertainty may explain why the Crown has 

never relied on this part of paragraph b), even where assessing fault collectively might have better 

characterized the source of the organization’s culpability in relation to the offence in question.287   

                                                      

285By decision-making body, I refer to something other than a legally recognized body like the 

board of directors. 
286 If it does, it is probably in the case of smaller organizations (where there is a handful of 

managers, who are also likely to be shareholders and/or directors) where the collectivity of managers 

probably does meet and make decisions together in such a way that one can say they, collectively, lacked 

diligence with regard to the prevention of the negligent conduct of a representative.  However as managers 

in smaller organizations were, typically, more likely to be found to be directing wills and minds, the 

provision may not have changed much in reality.  It is possible, though highly uncertain, that in these small 

organization cases where the collectivity of senior officers is the decision-maker with regard to the 

measures to be taken to prevent the negligence at issue, the provision may allow for proof of the mental 

element in a collective manner (ie without insisting on at least one person having the requisite intent 

individually), in situations where senior officers have taken some measures, but not enough to prevent the 

prohibited conduct from occurring.  The uncertainty lies in the fact it is much easier to impute to the 

organization the failure to take any measures at all (if the failure to act at all is culpable then all are 

culpable because all failed to act, regardless of whether they acted in concert or not) than to impute 

insufficient measures taken by some but not necessarily all of the senior managers, unless there is some 

way to say that the actions of some can be taken to constitute the actions of all. 
287Of the cases that have been examined by the courts to date at least one, Metron (ONCA), 

seemed like a prime candidate for the more comprehensive assessment of corporate fault contemplated in 

par b. In Metron, five workers were killed when a defective swing stage collapsed on a construction site.  

Several senior officers made decisions that contributed to the collapse but the case brought against the 

company was based solely on the acts of the lowest level senior officer, who died in the collapse.  The next 

senior officer up the chain of command, the project manager, was later convicted of criminal negligence in 

his personal capacity in a decision where the trial judge to a very narrow view of what was relevant to 

culpability, very deliberately refusing to take into account the broader context in which the swing stage 

collapse occurred: R v Kazenelson, 2015 ONSC 3639, [Kazelnelson (2015)] and sentenced to 3 ½ years of 

imprisonment: R v Kazenelson, 2016 ONSC 25, [Kazenelson (2016)].  The president and sole shareholder 

of Metron pleaded guilty to regulatory offences under the Occupational Health and Safety Act of Ontario.  

While it is impossible to know why the Crown proceeded as it did, the Metron case suggests that there 

where there is a choice between proving organizational negligence through one senior officer (especially a 
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 Apart from this new and somewhat uncertain way of proving organizational negligence, 

the manner in which the paragraph is drafted suggests a general expectation that the requisite 

level of responsibility for the aspect of the organization’s affairs relevant to the offence can and 

will be exercised by a single identifiable person.  While this might be true nominally, as I will 

explain in a later chapter, relying on a single individual, particularly one at a middle management 

level, strains the bounds of primary liability such that it is difficult to say that the consequences of 

negligence within the organization are causally linked to the marked departure of that individual 

person. 

3.3.3.2 Section 22.2 

22.2  In respect of an offence that requires the 

prosecution to prove fault — other than 

negligence — an organization is a party to the 

offence if, with the intent at least in part to 

benefit the organization, one of its senior 

officers 

(a) acting within the scope of their 

authority, is a party to the offence; 

(b) having the mental state required to be a 

party to the offence and acting within the 

scope of their authority, directs the work of 

other representatives of the organization so 

that they do the act or make the omission 

specified in the offence; or 

(c) knowing that a representative of the 

organization is or is about to be a party to 

the offence, does not take all reasonable 

measures to stop them from being a party 

to the offence. 

22.2  S’agissant d’une infraction dont la 

poursuite exige la preuve d’un élément moral 

autre que la négligence, toute organisation est 

considérée comme y ayant participé lorsque, 

avec l’intention, même partielle, de lui en 

faire tirer parti, l’un de ses cadres supérieurs, 

selon le cas : 

a) participe à l’infraction dans le cadre de 

ses attributions; 

b) étant dans l’état d’esprit requis par la 

définition de l’infraction, fait en sorte, 

dans le cadre de ses attributions, qu’un 

agent de l’organisation accomplisse le fait 

— action ou omission — constituant 

l’élément matériel de l’infraction; 

c) sachant qu’un tel agent participe à 

l’infraction, ou est sur le point d’y 

participer, omet de prendre les mesures 

voulues pour l’en empêcher. 

Under section 22.2, the organization is a party to an offence where, with the intent to 

benefit the organization and within the scope of his authority, a senior officer is a party to the 

                                                      

dead one who cannot contradict the evidence) or a group of them, the Crown will be understandably 

motivated to choose the former, as it is a simpler path to establishing fault. 
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offence.  The senior officer can be a party to the offence in one of three ways: directly (both the 

physical and mental elements of the offence are committed by the senior officer); indirectly, 

where the senior officer has the intent required while directing representatives to do the acts that 

constitute the physical element of the offence; and through advertent failure to stop others from 

being party to the offence when the senior officer has knowledge the offence is or is about to 

occur.  S. 22.2 changes the identification doctrine in three ways:  in par (a) by extending the 

primary method of attribution of the identification doctrine (“directing will and mind”) to the 

broader category of senior officer; in par (b) by removing the uncertainty in the case law about 

whether the physical element of the offence could be committed by a subordinate (who may or 

may not have the requisite intent him or herself) and added to the person holding the mental 

element of the offence while reinforcing that this mental element must be held by the senior 

officer; and in par (c) extending liability beyond what would have been possible under the 

identification doctrine by imposing liability where there is endorsement or ratification of an 

offence through a wilful failure to take reasonable measures to prevent its commission by 

others.288 

The need for the offence to be committed within the scope of authority the senior officer 

holds within the organization makes intuitive sense and in fact is very much consistent with the 

notion of organizational responsible agency that I propose later, where delineating the bounds of 

what we understand to be organizational purposive action is established by reference to context.  

By contrast, the need for the senior officer to have an intent to benefit the organization is a 

curious application of party liability because the connection between the organization and the 

                                                      

288 There are different scholarly opinions as the scope of this paragraph.  Some, like  Archibald, 

Jull & Roach (2003-04); Archibald, Jull & Roach (2013); Archibald, Jull & Roach (2014) believe that the 

term knowledge used in this branch of s. 22.2 means it is limited to cases of either knowledge or wilful 

blindness, not recklessness.  Others are more circumspect: Dusome (2007-08); Collins-Hoffman & 

Pinsonnault (2014A). 
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person committing the offence depends on the subjective intent of the person committing the 

offence.  If we compare this to how party liability is applied in the individual context, this would 

be the equivalent of saying that B can be liable for a crime actually committed by A where A, in 

committing the crime, had the subjective intent to benefit B.  Though it has yet to be applied, the 

prevailing view is that the reference to intent to benefit differs from the identification doctrine in 

that there is no need to prove actual benefit to the organization, only a subjective belief on the 

part of the senior officer to that effect. 289  If this is so, an organization is connected to a crime 

solely through the existence of the subjective intent of an individual responsible subject (there is 

no provision for cumulated conduct in s. 22.2). 

As I have already foreshadowed and will discuss later, it does not follow that an intent to 

benefit the organization done under the colour of right of one’s organizational authority is 

necessarily an organizational intent.  Indeed, if organizational purposive action takes shape from 

collaborative pursuit of goals, it is not clear that personal intentions, however sincerely held and 

intended, become expressions of organizational intent solely because they concern the 

organization in some way.  Though it is of course possible that individual intentions constitute 

manifestations of organizational intent, this must flow from an examination of the organization, 

the individual and the context in which the two intersect.  What is odd about the notion of a 

personal intent to benefit the organization in s. 22.2 is that such an intention may, in 

organizational terms, be ill-founded, wrong and contrary to the organization culture.  Under the 

terms of s. 22.2, these are not relevant considerations.   

                                                      

289 It is unclear whether the courts will continue to presume an intent to benefit where the nature of 

the offence is such that the organization will benefit in some way from the commission of the offence, as 

was the case in Dredge where the nature of the offence, bid-rigging, was taken to be implicitly beneficial to 

the corporate accused (because it removed the uncertainty created by competitive bidding), even if it did 

not generate any net monetary gains.  For a helpful discussion of the issues, albeit limited to the 

competition context, see: Collins-Hoffman & Pinsonnault (2014A), at 105-107. 
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Leaving aside the matter of personal intent to benefit, the enumeration of the ways a 

senior officer can be a party to an offence is also problematic because in each case, it is 

predicated on the ambit of organizational responsibility being defined by reference to the senior 

officer.  The offence cannot transcend the individual scope of the senior officer.  This means the 

offence must be sufficient for individual liability and also need be no more than sufficient for 

individual liability – organization liability is imposed as a function of what an individual can do, 

nothing more, nothing less.  As such, a truly organizational capacity for purposive action will 

form the basis of liability only in those limited cases where the source of the purposive action of 

the organization happens (by sheer coincidence) to be entirely subsumed within the purposive 

action of a senior officer.  This is much more likely in smaller organizations where it is 

intellectually and physically feasible for a person to dominate and dictate the collaborative pursuit 

of goals.  This is reflected to some extent by the case law290, where we see that most intentional 

crime prosecutions brought against organizations involve smaller, even tiny organizations where 

it is easy for all intents and purposes to personalize291 the organization into a specific individual 

because the imprint of one or two individuals is evident and intuitive.   

While the emphasis on the individual senior officer is most evident in paragraph (a), the 

second and third bases for establishing that an organization is a party to an offence, despite 

                                                      

290 It was certainly true of the case law under the identification doctrine and this general trend 

seems to have continued since the 2004 reforms (Transpavé and Pétroles Global (2013) involve medium-

sized businesses, though on the smaller end of the spectrum). It should be noted that this trend is most 

evident in the cases that are brought against individuals for their role in events that occur in connection 

with the operation of a business (that usually falls within the definition of organization).  See eg: Scrocca 

(2010); Kazelnelson (2015). 
291 This personalization of the organizational offence has an important effect on the sphere of 

inference for the purposes of establishing intent.  We see this in, for example, the application of defences 

that relate to the physical or emotional status of the individual who actually commits the offence, see: TFE 

Industries.  We also see it in when it is a question of establishing whether the organization had specialized 

knowledge – usually the absence of that knowledge in the individual on whom we rely for the actual 

commission of the offence forecloses knowledge on the part of the organization.  See: Penner, Forges du 

Lac. 
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superficial appearances to the contrary, suffer from the same problems.  Par (b) allows for the 

physical and mental elements of the offence to be committed by different persons, but 

nevertheless requires that the commission of the offence through representatives be directly 

connected to a specific senior officer.  There is no contemplation of any of the following: a 

widespread enabling of representatives to commit crimes, not directly attributable to any one 

senior officer (as might be the case in a financial reporting/internal auditing department which 

stresses performance metrics and creates obstacles to signalling of problems) or commission of 

complex crimes beyond the scope of an individual (such as a systemic failure to operate a 

business in accordance with required safety protocols, as was the case in Westray Mine)  since 

par b seems to require that the crime be committable by a single individual.   

Par c appears to have the most potential to get beyond the confines of a single individual, 

but given its somewhat ambiguous scope (attributable to the combination of a knowledge 

standard (“knowing that a representative of the organization is or is about to be a party to the 

offence”) with a reasonableness requirement (“does not take all reasonable measures to stop them 

from being a party to the offence”)292), I expect courts will be cautious in interpreting this 

                                                      

292 Archibald, Jull & Roach (2003-04), at 381-385 are critical of par c) on a number of grounds, 

chief among them that the organization might be convicted of a subjective mens rea offence where the 

senior officer, having knowledge that an offence has or is about to occur fails to act reasonably (which 

suggests a penal negligence standard would suffice for proof of that element of fault).  For my part, I find 

their objection odd.  Since there is nothing constitutionally objectionable to combining objective and 

subjective mens rea elements within a single offence (absent for the most serious crimes, such as murder), I 

take their objection to be tied to the party liability structure of the offence – that it would be unjust to find 

the organization guilty for a subjective mens rea offence, where the commission of that offence is by a 

(lower level) representative and occurs only through the penally negligent failure of the (higher level) 

senior manager to prevent it.  I fail to see the unfairness, however.  If one looks at the basis of liability for a 

subjective mens rea offence under par c), from an organizational perspective what is blameworthy is the 

organization’s role in uniting the conditions for the offence to occur: a representative acting within the 

scope of his authority committing a subjective mens rea crime, knowledge on the part of a senior officer 

that the offence has or is about to occur and a lack of measures in response to that knowledge.  To me, that 

is precisely the kind of situation that should be captured within the parameters of s. 22.2.  Moreover, any 

claims of unfairness surrounding the possible interpretation of the third fault element in par c) as one of 

penal negligence are answered, in my opinion, by the insistence on proof of knowledge that the 

representative is, or is about to be a party to the offence. 
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paragraph.  It is entirely possible that par c) will be interpreted along the lines of the cases 

decided under the identification doctrine – ie, that for liability to be imputed to the organization, 

there must be a very direct and proximate link between the source of the offence whose conduct 

is being attributed to the corporate person and the elements of the offence.  Since the source of 

the elements of the offence are, necessarily, individuals who can be considered parties to the 

offence, what constitutes direct and proximate will be a function of what is direct and proximate 

to an individual.  Even if the pool of individuals from whom we can draw the elements of the 

offence is larger, the nature of the connection between the individual and the offence remains 

dictated by what we consider primary liability for individuals.  This means we are talking about a 

very personal basis for organizational liability tied to a discrete senior officer’s awareness of a 

specific offence that has or is about to occur and the steps taken in response to this awareness.293  

This does not appear to contemplate a more general knowledge of a state of affairs that could or 

will eventually lead to the occurrence of the offence294 in the absence of a specific or imminent 

offence within the specific subjective awareness of the senior officer. 

3.4 Conclusion – More than a theoretical problem: the consequences of reliance on 

individual responsible agency 

There is clearly a gap between the general aspirations that drove the new organizational 

liability provisions and the design of the provisions.  The sense that the criminal law must hold 

                                                      

293 This is how both the preliminary inquiry judge and the trial judge in Pétroles Global imputed 

liability to the organization – on the basis of a single senior officer’s failure to take reasonable steps to 

prevent the two regional managers under his supervision from actually committing the offence of 

conspiracy to lessen competition (by price-fixing): Pétroles Global (2012), at par 106; Pétroles Global 

(2013), at par 204.    
294 This is sometimes described, inaccurately, as an “accident waiting to happen”, where the 

situation is such that it is not a question of whether a risk will materialize, but when.  In these cases, one 

might think that the knowledge or expertise of the senior officer could be seen as evidence of an 

organizational awareness, but the case law seems to suggest a certain reluctance to conclude that this kind 

of general knowledge is sufficient to connect the senior officer to the offence.  This is of course an 

illustration of how relying on an individual imports the requirements of proximity and causation needed to 

establish individual primary liability into the determination of organizational liability.  
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organizations to account is, correctly, rooted in the belief that organizations are capable of acts 

and intentions that are distinct from and in many cases beyond the capability of what individuals 

can do; when this capability leads to a crime, blaming the organization is most appropriate and 

just response.   The missing step, however, was not addressing the root of the problem with the 

identification doctrine – that primary liability needs to be tied to responsible agency.  If 

organizations are to be the subject of primary liability that primary liability should be informed 

by what makes them candidates for responsibility.  As I will explain more fully in the next 

chapters, since there are differences between individuals and organizations, it makes sense that 

organizations be treated as a distinct category of responsible subject.  But while it might be 

possible to argue that the 2004 Canadian reforms incorporate some features of “organizational 

reality” into the assessment of liability, these are at best, a partial recognition of some distinctions 

between individual and collective actor.  Not only is this insufficient to displace the well-

established practice of grafting the assessment of organizational liability onto individual 

responsible subjects, the way the regime has been designed has made treating the organization as 

an independent responsible subject more challenging than under the identification doctrine in two 

specific ways.    

First, by making organizational liability a form of party liability, the imposing of 

responsibility on organizations is tied to the presence of individual, not organizational, purposive 

action.  This creates a disconnect between the purported need to respond to the otherness of 

organizational crime (which presupposes that organizations are different from individuals in a 

way that demands separate accountability under the criminal law) and that for which 

organizations can actually be held liable – we do not look at crimes from the perspective of 
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organizational purposive action.295  What this means in practical terms is that the frame of 

reference we use to determine if something constitutes organizational crime is smaller than what 

general justifications for organizational liability would otherwise suggest.  This applies both to 

what we define as a crime and how we interpret events that occur within organizations in light of 

existing offence definitions.   

Second, by expanding the range of human responsible subjects whose intentions can be 

attributed to the organization, the current law has further entrenched the expectation that 

organizational intention is best established by drawing on the individual intent of a specific 

individual.  With one limited exception (s. 22.1(b) CrC), as yet untested, there is no recognition 

that organizational intent might be distilled in ways that either cannot or ought not be reduced to 

the level of a single individual.  This means it is by reference to the boundaries of the human 

responsible subject that the nature and extent of circumstances considered to be relevant to 

inferences about intent are defined.  This has two different effects.  First, reliance on individual 

intent means there continues to be little prospect of holding an organization to account outside 

those cases where there is a single individual whose intent can be said to represent that of the 

organization – cases that were already largely addressed by the identification doctrine.  Second, 

even within the universe of cases where there is an individual with intent, two different elements 

may in fact make it harder to prove organizational intention.  First, relying on individual intention 

necessarily sets the analysis within the limited confines of primary liability as applied to 

individuals.  This dictates a degree of proximity between the individual and the crime that will 

tend to exclude from consideration the wider organizational context in which the crime occurred, 

especially now that the range of individuals who serve as the source of organizational intention 

                                                      

295 Or rather, we do so only by accident, in the infrequent cases where it happens to be accurate 

that organizational purposive action manifests itself through the purposive action of an individual. 
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has been expanded to include managers at lower levels (the sphere of context that can be 

reasonably attached to an individual will be more limited as we go down the organizational 

hierarchy).  Second, by expanding, however inadequately, what can constitute the physical 

element of the offence (esp under s. 22.1) without allowing for an expansion of how we think 

about organizational intent, we are forced to characterize the cause of complex effects and 

consequences as attributable to individual intent, which often stretches the reasonable limits of 

how we think about causation in the context of criminal liability. 

These challenges are not theoretical.  Leaving aside the reasonableness of the 

expectations the 2004 reforms could foster a more organizational approach to the assessment of 

liability, the case law to date suggests that this is an uphill battle.  Even in cases where the facts 

might support such an approach, there is little interest in making the effort to look at 

organizations outside the comfortable and familiar sphere of what an individual can do.  What is 

considered organizational intent remains stubbornly fixed to the individual intent of specifically 

identified natural persons. 
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Chapter 4 

Taking Organizations Seriously: The Case for Treating Organizations 

as Responsible Subjects 

  

In the previous two chapters we have seen that the trend in applying the criminal law to 

organizations has evolved over the years away from outright challenges of the legitimacy of 

subjecting organizations to criminal liability and punishment to serious examination of how to 

best to integrate some version of “organizational/corporate” reality into legal bases of 

organizational/corporate liability (or factors for sentencing).  The rationale for these proposals is 

that they enhance our ability to respond to the kinds of crime committed by organizations – to 

take it seriously, in other words.  As recent law reform efforts have shown, however, crafting a 

basis of liability that is more representative of “organizational reality” and how organizations 

actually function has not displaced the long-standing practice of assessing organizational liability 

through the lens of outmoded (or at least ill-suited) conceptions of organizations that look through 

the entity to specified individuals.   

This state of affairs is not entirely surprising when one considers that organizational 

criminal liability does not exist in isolation from the general criminal law.  Given that only a tiny 

subset of the rules of Canadian criminal law was modified to reflect “organizational” reality, it 

not hard to see the attraction of simply grafting the new organizational concepts on the familiar 

and well-established individual paradigm that permeates the rest of the criminal law.  Without 

questioning that any special rules applicable to organizations must, of necessity, be designed to fit 

within the larger parameters of the general criminal law, is it possible to shift the balance away 
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from reliance on mere imputation toward a view of culpable conduct that is more reflective of 

organizational reality and not necessarily tethered to specific individuals? 

The central premise of this thesis is that it is indeed possible to do so if the legal regime is 

buttressed by an account of responsible agency that sets out why organizations should be treated 

as distinct subjects of criminal law endowed with the qualities to be held responsible (and 

consequently subject to punishment).  Articulating such an account provides the means to clear 

up a latent – and problematic – analytical ambiguity about what we mean when we say that 

organizations are criminally “responsible.”  As I have alluded to already in my survey of the 

literature and Canadian law, this is taken to mean that legal liability can be ascribed to 

organizations; they can be compelled to submit to the criminal law process and be judged and 

sanctioned in relation to a specific offence.  A good many reasons are offered to support the legal 

ascription of liability but in general these do not explain what it is that supports the assumption 

that organizations are proper subjects of criminal law – that there is some reason why they should 

be called to answer themselves, except to point to the existence of legal personality (which, in 

addition to being unhelpful in terms of identifying what makes organizations different from 

individuals is not necessarily co-extensive with the ambit of liability).    This leaves an analytical 

gap that is generally filled – poorly – by the default concept of individual responsible subject.  

Regardless of the specific conditions for liability, it is by reference to the basic concept of 

responsible subject that we determine what acts and intentions can be properly ascribed to the 

accused.  To that end, the concept of responsible subject serves as the locus of analysis from 

which the acceptable range of facts and circumstances that can be brought to bear on the process 

of determining what the accused did (and intended) and once established, whether it meets the 

conditions for criminal responsibility that must be satisfied to ascribe liability and inflict 

punishment.  For organizations, however, since we have no organizational version of responsible 
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subject to inform the responsibility ascription process, we revert to the familiar individual 

responsible subject as the locus of analysis.  The result is we end up applying organizational 

criminal liability rules through the lens – and limited perspective – of what is considered relevant 

and appropriate when assessing the conduct and intent of individuals. 

The next three chapters proposes a way to craft an organizational version of the 

responsible subject by reframing the qualities of the responsible subject so that they can 

accommodate the distinct attributes of an organization.  The reframing process I propose has 

three key inputs.  First, starting from the premise that organizations exist in a way that matters for 

law in general and criminal law in particular296, I take on the threshold question of whether it 

makes sense to subject organizations to separate criminal liability.  In outlining why it does 

makes sense, I first address a preliminary objection to subjecting organizations to criminal law, 

namely that as intangible collectivities, organizations cannot be punished. I then make the case 

for a desert-based a general justification of organizational criminal responsibility and punishment.  

Second, in order to set reasonable bounds around this reframing process, I consider what it means 

to be responsible and its central importance to liability under the criminal law.  I do this in order 

to distill the basic qualities of a responsible subject and to distinguish between general qualities of 

“basic” 297 responsibility and the conditions required to be called to answer in a specific case, in 

particular, how the qualities we associate with being a responsible subject bear upon ascriptions 

                                                      

296 The former claim is almost universally recognized; the latter is still open to challenge in some 

circumstances, though attitudes have changed a lot in recent years.  As noted earlier, this acceptance that 

organizations matter is not the result of rigorous empirical verification but rather a change in perceptions 

about the nature of crime and an intuitive acceptance of organizational reality.  Regardless, as noted in 

chapter 2, the fact that organizations are subject to criminal law is enough to say that they matter – legally 

speaking.  This is not to say that empirical evidence supporting how criminal law is applied to 

organizations would not strengthen the legitimacy of organizational criminal liability. 
297 As I will explain, I draw on John Gardner’s distinction between “basic” responsibility and 

consequential responsibility: Gardner, John, "The Mark of Responsbility" in  Offences and Defences: 

Selected Essays in the Philosophy of Criminal Law, (Oxford: Oxford University Press, 2007) 177 [Gardner 

(2007)], at 183. 
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of responsibility, particularly how we determine what constitutes intent.298   Third, starting from 

the basic legal definition provided in the Criminal Code, I look to organization theory to sharpen 

the legal understanding of the relevant differences between organizations and individuals for the 

purposes of the criminal law in order to provide support for the claim that those organizations 

covered by the definition can reasonably be seen as proper subjects of criminal law.  As I explain, 

while for the most part organization theory cannot be directly integrated into the criminal law, it 

nonetheless provides some substance to the intuitive sense that has driven recent law reform 

efforts – that the relatively formal and structured organizations covered by the definition are 

different from individuals (even as they are intimately connected to the individuals within them), 

in a way that matters for criminal law because these organizations are designed to have a distinct 

capacity to act for reasons.  This supports the desert-based justification outlined in part 1 that it 

not only makes sense but is vitally important to the fairness of the criminal law that organizations 

of this type be subject to criminal law and punishment.  Explaining the particular way that  the 

qualities for responsible agency manifest themselves in organizations sets up the next step in the 

process (to be discussed in chapter 7), where I show what happens when an organizational 

version of organizational responsible subject serves as the locus of analysis when assessing 

culpability in a given case. 

Before moving on to describe the components of my concept of organizational 

responsible agency, I should underscore that though I touch upon a number of general issues of 

criminal law, my treatment of them is limited by what is required to refashion existing notions of 

responsibility in organizational terms; it is not my aim to reconfigure criminal responsibility at 

                                                      

298In this, I have drawn in particular. from the work of Duff, RA, Intention, Agency and Criminal 

Liability: Philosophy of Action and the Criminal Law, (London: Blackwell, 1990) [Duff (1990)]; Duff, RA, 

Answering for Crime: Responsibility and Liability in the Criminal Law, (Oxford: Hart Publishing, 2008) 

[Duff (2008)] 
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large, as it has been applied to human beings.  As such, aside from arguing that there is no reason 

two versions of responsible subject cannot coexist in the criminal law299, I do not take on most of 

the substantive critiques300 directed at the general conception of responsible subject as it has 

emerged in Anglo-American law.  Where I do discuss more general principles, I focus my 

attention on the ways that the underlying individualism embedded in how these principles are 

typically analyzed and applied subtly influences – and in some cases even distorts – how we go 

about justifying organizational responsibility and punishment.  As Celia Wells has noted, 

accommodating organizations within the criminal law is a “two-way street”; we need to be 

mindful that just because we tend to start with the traditional (individual) notions and refashion 

them in a way to be applied to organizations, this does not mean the traditional concepts are 

themselves beyond criticism. 301   As such, care must be taken not to be drawn into and dragged 

down by larger debates within conventional theories of punishment and responsibility that either 

have little or no relevance to organizations or are of such a magnitude as to overwhelm the 

limited confines within which organizational responsibility and punishment can be analyzed 

effectively.  Applying the criminal law to organizations raises its own distinct challenges and 

dealing with these is already a substantial task.  A good account of organizational criminal 

responsibility focuses on these particular issues, addressing larger “general” questions only 

insofar as they bear upon matters germane to organizations.  Moreover, it is unrealistic to imagine 

that those making the case for organizational criminal responsibility can avoid taking normative 

positions about the role and function of the criminal law, justifications for punishment and the 

nature of responsibility any more than one would for a conventional account intended to apply to 

                                                      

299Though I do not develop this point in detail, I draw from Nicola Lacey’s idea that claims of a 

universal abstract idea of responsible subject fail to account for the fact that the manner in which this 

notion has taken shape is a product of a particular historical and social context: Lacey (2001). 
300 For a methodological and sociological critique see eg Lacey (2001); Lacey (2013).  For a 

historical critique, see eg Norrie (2014). 
301Wells (2001), at 64-67. 
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individual responsible subjects.302  Taking a position inevitably exposes one to criticism from 

those taking a different, usually opposing view.  In this chapter I state the reasons for the 

positions I take and acknowledge other views where relevant, but in the limited confines of my 

discussion I do not attempt any kind of full refutation of opposing views. 

With these caveats in mind, the first part of my discussion takes its cue from Wells and is 

framed around the critical issue to be addressed when justifying organizational criminal 

punishment: why punish organizations?  In other words, is there something about organizations 

that makes them different from individual subjects in a way that suggests not only that we can, 

but that we should treat them separately from individual subjects for the particular purposes of 

the criminal law.  As I will discuss, answering this question raises sets up the central issue to be 

addressed in chapters 5 and 6 – does the “something different” about organizations meet the 

conditions of responsible subject we insist upon to legitimize the ascription of criminal 

responsibility and the infliction of criminal punishment? 

One further remark is needed before getting started and it concerns the order in which I 

have chosen to present the inputs of that inform my version of organizational responsible subject.  

My phrasing is deliberate – the order is a matter of choice and I recognize that others have 

assembled the constituent pieces of their accounts differently.303  I opted to start with the 

punishment component because it is a critical, and indeed for many the central, feature that 

distinguishes the criminal law from other forms of law.304  Though views differ on whether it 

                                                      

302 Wells (2001), 20-21. 
303 See for eg Harding who starts with a discussion of the key attributes of organizations before 

tackling the criminal law theory components of his approach: Harding (2007). 
304 Although it appears reasonable to see punishment as a part of a larger concept of criminal law, 

at a certain level a “chicken and egg” type question arises around where to start the analysis – is criminal 

law defined by punishment or is punishment defined by criminal law?  Though the answers vary, one thing 

is clear – the two concepts have an inescapable bearing on one another. 
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makes sense to speak of crime without punishment305, general justifications of punishment, which 

explain what social good will be advanced through the infliction of state coercion on the accused, 

are integral to establishing the legitimacy of the entire undertaking of the criminal law.  Given 

this, dealing with matters of punishment first acts as a kind of sanity check before embarking on 

the exercise of reframing responsible agency to accommodate a distinct category of 

organizational subject.  After all, why bother finding organizations responsible if at the end of it 

all there is either (1) nothing to inflict on them that they will experience as punishment or, (2) no 

reasonable prospect that the inflicting of punishment on organizations can be expected to advance 

one or more legitimate penological purposes, such as deterrence or desert.  This chapter is 

directed at addressing each of these concerns. 

With regard to connecting what it means to be a responsible subject to organizational 

reality, given the exacting standards of the criminal law and the fact that organizational liability is 

but a tiny subset of criminal law, it makes more sense and is considerably more efficient to 

establish the minimum required by the criminal law first and then see if organizations can meet 

that standard (albeit in a way that is different from human beings).  This provides an essential 

focus for what could otherwise be a very vague and unwieldy foray into the large and complex 

world of organization theory in search of general traits of organizations.  I apply limits to my 

analysis.  First, I limit my reframing to the traditional concept of responsible subject to adapting 

the dominant subjectivist view of the responsible subject.  Without suggesting that the many 

                                                      

305 For eg, Packer allows that crime can exist without punishment:  “Crime is the primary norm; 

punishment is the sanction.  Crime without punishment, or at least the threat of punishment, may be 

impractical, but it is not illogical.”: Packer, Herbert L, The Limits of the Criminal Sanction, (Stanford: 

Stanford University Press, 1968) [Packer (1968)], at 19.  For a contrary view, see Ripstein, who in his 

detailed defense of Kant’s approach to punishment, argues that punishment is necessary to re-establish the 

supremacy of omnilateral public law over the criminal’s unilateral decision to exempt him or herself from 

that law.  Punishment is needed to reinforce the declaration by the criminal law that conduct is wrong and 

to ensure that crime does not pay: Ripstein, Arthur, Force and Freedom: Kant’s Legal and Political 

Philosophy, (Cambridge, Mass.: Harvard University Press, 2009) [Ripstein (2009)], at 312-314. 
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critiques of some of its core assumptions (most significantly free will and free choice and the 

focus on isolating the accused from the larger social context in which the offence occurred), a 

first cut at an organizational responsible subject cannot be expected to provide an answer to these 

criticisms, especially as organizations may in fact prove less difficult to characterize (at least in 

the abstract) as autonomous, rational subjects.  Second, I limit the range of organizations under 

consideration to those already subject to the criminal law (in Canada at least).  In this way, I am 

providing support for the legal focus on the subset of organizations currently targeted, that goes 

beyond the simple – and unconvincing – assertion that these organizations are subject to law 

because lawmakers exercised their power to do so.  This of course leaves to one side the matter of 

whether a larger group of collective subjects could or indeed ought to be subject to the criminal 

law.  I acknowledge that this is a matter that deserves attention, but it is a far more vast 

undertaking that carries with it the risk of failure.  I say this because I am uncertain that it is 

feasible to integrate some of the more innovative – but looser – analytical constructs of what is an 

“organization” into the criminal law.  As such, it is best to use the criminal law to draw the outer 

lines of the responsible subject and use organization theory to fill in the white spaces with colour. 

  

4.1 Defending the reframing process: addressing two preliminary objections: 

Before moving on to the three inputs into my concept of responsible agency, I want to 

deal with two possible objections to the entire undertaking of developing an organizational 

concept of responsible agency.  The first is that there is no need for an organizational version of 

the abstraction that is the concept of responsible subject.  A definition – like the one added to the 

Criminal Code of Canada in 2004 – should be sufficient to identify the salient features of the 

organization such that the criminal law can be applied them in a way that is reflective of these 

features. The second objection is that the current concept of responsible subject is an essential 
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feature of modern criminal law and its content is reflective of a certain truth about human beings 

and thus requires consistent and universal application to the exclusion of other possible ways to 

conceive of a responsible subject. As such, there is no room for a separate organizational version 

of responsible subject. 

4.1.1 Objection 1: there is no need for an abstraction 

With regard to the suggestion that a defined term would be sufficient to ensure the 

criminal law is adapted as necessary to organizational reality, I make two observations.  The first 

is that legal definitions like the one in the Criminal Code have been crafted primarily for the 

purposes of delineating the subset of collective subjects to whom the criminal law is intended to 

apply and to determine if a particular accused falls into that category.  While undoubtedly 

important from a practical enforcement point of view (to ensure only “organizations” are charged 

and judged under the organizational rules), it does not describe the qualities of an organization 

that make it a candidate for responsibility and punishment.  As such, it cannot do the analytical 

work the “responsible subject” abstraction does, namely, providing the locus of analysis for 

framing the assessment of culpability.  As a consequence, there is no guidance on how to build an 

organizational locus of analysis that would frame how we assess what is relevant to an 

organization’s guilt (in the context of Canadian law, this is not entirely surprising since the basis 

of liability is imputation via party liability), which then prompts the default reliance on individual 

responsible subjects.   

While it is not impossible that something akin to a description of these qualities could be 

added to the definition (something I explore in my recommendations for reform), such an explicit 

articulation seems unlikely.  If one looks at individuals, the Criminal Code provides no defined 

term since the need to delineate the category of “individuals” subject to the criminal law – at least 

in terms of being able to determine if they fall into the category – is much more straightforward 
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since human beings have a consistent basic form (that has a physical and mental component).  

Those who enforce the law do not need any help identifying a human being.  Since human beings 

are presumed to be responsible subjects just by being alive and conscious, the only hint (within 

the positive law306) of the qualities taken to be an inherent part of the human condition and the 

essence of what makes them suitable candidates for criminal responsibility and punishment can 

be found in the legally recognized impairments to this presumed capacity: young age (s. 13 CrC – 

children under 12), maturity level (Youth Criminal Justice Act307 – adolescents aged 12-17) and 

those suffering from a mental disorder (s. 16 CrC – inability to appreciate the nature and quality 

of the act or to know it was wrong).  As I discuss in part 2 (responsibility), it will be apparent that 

these assorted hints do not amount to a complete articulation of what it takes to be a responsible 

subject sufficient to flesh out how the reasonable bounds needed to frame the conditions for 

criminal responsibility to be satisfied before punishment can be inflicted and thus we need to look 

to criminal law theory for a fuller account.         

 

4.1.2 Objection 2 – We cannot disturb the current concept of responsible agency 

I have suggested throughout my review of the literature in corporate criminal liability that 

we continue to apply an individual notion of responsible agency and that the lack of fit between 

what organizations are and ideas of responsible agency creates problems that undermine how well 

we can apply the criminal law to organizations (at least in the ways we claim are justified and 

achieve goals we believe are important).  Some would say that in making this criticism I have 

                                                      

306 I am speaking here of an articulation of the responsible subject in the positive law applicable in 

a jurisdiction.  It goes without saying that many legal theorists and philosophers have examined in detail 

the qualities needed to be a responsible subject, something I will rely on in order to sketch out an 

organizational responsible subject.  The point I am making here is that in the individual context, there is no 

need for a full articulation of the qualities of the responsible subject since these can be gleaned from a 

general knowledge of human behaviour.  
307 Youth Criminal Justice Act, [Youth Criminal Justice Act]  



 

 

170 

 

called into question not just the content of responsible agency – that “responsibility” takes a 

particular form and is anchored to a subjectivist, psychological view of the individual – but also 

its claim to being “unitary308” – that it is an essential part of the general criminal law which of 

necessity is organized around principles that must be applied universally and consistently.309  I 

address each of these arguments in turn as a way of explaining why I find it appropriate to 

propose a modified version of responsible agency but also to outline the modest limits of my 

critique of responsible agency in general. 

On the question of content, assuming for the moment that one can generalize about what 

responsible agency means310, it is obvious I challenge the unquestioning acceptance that only 

individuals qualify for consideration as responsible subjects.  

The nub of the problem with current conceptions of responsible agency is that with few 

exceptions311 theoretical discussions that explore the reaches of responsible agency have been 

done with individuals in mind.  Their proponents rarely312, if ever, give consideration to how 

matters of responsibility might play out differently for collective subjects313.  So even if these 

                                                      

308 The adjective is Lacey’s: Lacey (2001). 
309 Norrie is highly critical of the universal and general application of the legal individualism that 

the criminal law enshrines, calling it “repressive”: Norrie (2014), at 29. 
310 For a sketch of this idea and its philosophical roots, see: Lacey (2001), at 354-355, 357. 
311 The exceptions are those who have looked at corporations and other collective actors 

specifically in the context of criminal law theory: See eg, Wells (2001); Coffee (1980-81); Lynch (1997) 
312 To his credit, Anthony Duff recognizes that the responsibility of collective actors raises 

important issues even though he excludes them from the scope of his account of responsibility and liability. 

See Duff, Duff (2008), at 18. Nicola Lacey makes a similar note: Lacey (2001), at 350 (note 1).  Lacey also 

acknowledges, at 352, that authors like Celia Wells are engaged in “middle range theory” that examines the 

substance of the criminal law (in contrast to the strand of criminal law theory scholarship focused on the 

“responsibility condition”). 
313 Feinberg’s essay on Collective Responsibility is an interesting philosophical exploration of the 

nature of collective subjects in a general sense but it is certainly not an account of responsible agency 

applicable to collective subjects.   Feinberg canvasses some of the intuitive reasons why we might impose 

liability on groups (defined very broadly) and considers if these are fair.  Feinberg does not limit his 

discussion to criminal responsibility and for the most part his examples are groups of persons who are 

loosely connected to each other, rather than the kind of formal organizations generally subject to the law at 

present.  Insofar as he does look at criminal liability, he sees the best argument in favour of collective 

liability is as a mechanism that allows us to avoid identifying the specific persons at fault by forcing the 
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theories are in the abstract capable of extension to collective entities314, the reality is that they 

have not been and they offer little guidance to those who might wish to extend the ostensibly 

generic qualities of responsible subjects to organizations.  Without further elaboration of this kind 

of abstract principle by theorists who can explore it more fully, it is optimistic in the extreme to 

expect it to emerge from the more limited context in which the law is applied to individual cases.  

In other words to the extent that those who apply the law in practice consider the question of the 

scope of responsible agency, they are unlikely to look beyond the limits of what is set out in the 

dominant views on the question in criminal law theory.  As explained in my discussion of the 

state of Canadian law, it is clear that this individual “subjectivist” 315 view of the responsible 

subject is well-entrenched and not likely to be displaced without some analytical framework to 

guide those who might wish to interpret the provisions of the current regime in a more 

organizational way. 

This being said, just because traditional accounts of responsible agency have been 

developed in the context of individual subjects and pay little heed, if any, to how their ideas 

might be transferred to collective subjects, does not in and of itself mean they are fatally 

flawed.316  Indeed, several recent accounts do provide helpful tools that serve to identify and 

describe precisely the characteristics of organizations that make them worthy of being treated as 

                                                      

group to self-police (foreshadowing a theme that would be developed in law and economics analyses) and 

that this can be defended as fair in some instances.  But the general tone of Feinberg’s article is deep 

scepticism of the claim that fault can be collective.  Only in the last few paragraphs of his essay does he 

allow that collective responsibility might be something that goes beyond individual fault and exist 

independently of the people within a group.  He sketches this idea very superficially, his interest in the 

concept directed at nations and national identity rather than commercial entities: Feinberg (1968), at 222-

251. 
314 Wells questions whether a defense of corporate liability must rest on organizations being 

shown to have the same characteristics as individuals: Wells (2001), at 65.  I agree with her to the extent 

we insist that organizations be shown to have human characteristics (since this is of course impossible). 
315 The term is Lacey’s: Lacey (2001), at 354-55.  For a harsh critique of the “repressive 

individualism” of modern criminal law, which divorces the assessment of individual culpability from the 

larger social context in which the accused lives, see: Norrie (2014), at 20-38. 
316 Wells is more sceptical: Wells (2001), at 65. 
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responsible subjects.   I explore these further in chapter 5.  It is important to stress, however, that 

my organization-specific concerns are related mostly to acknowledging the separate existence of 

organizations.  These, however, do not come close to exhausting the challenges that can be made 

to the subjectivist strand of responsible agency that continues to dominate within Anglo-

American criminal law.  While I refer to some of the underlying premises – such as rationality – 

in the context of my discussion of the nature of responsibility, for the most part the most serious 

criticisms leveled against the content of responsible agency have much more resonance in the 

context of individuals.  As such, it is well beyond the scope of this discussion to do more than say 

that attention has tended to focus on the effects (intended, unintended, unfair, illegitimate, 

uneven, etc.) that flow from applying a universal “mystical abstraction”317 of the responsible 

subject, conceived as an autonomous, rational moral agent endowed with a capacity to make free 

choices about how to act as well as fair opportunity to act otherwise than to commit the 

offence.318   

The second point I need to address is whether, in spite of claims that responsible agency 

is a fixed, unitary concept connected to certain truths about human nature, there is room in the 

criminal law for either more than one kind of responsible subject or, if it were possible, an 

updating its content that is flexible enough for application to more than one category of subject.  

Fortunately for me, the basis of an answer can be found in an influential article by Nicola Lacey, 

                                                      

317 Norrie (2014), at 35. 
318 Lacey (2001), at 357.  Among the aspects of the content of responsible agency that have been 

challenged are: the idea that responsibility should be tied to subjective fault (because many crimes require 

only objective fault), the presumption that each person is autonomous and free (because the idea of free 

choice to act is at best partially true and highly dependent on both context and character) and the 

application of a psychological model of human cognition (because it does not coherently explain why we 

pay attention to some mental states and not others). On the latter point, see the careful and comprehensive 

analysis of Duff (1990), who explores the many issues that arise as we attempt to explain how to delineate 

what is a relevant intent in the context of criminal responsibility.  On autonomy and “rationality”, see 

Norrie’s comprehensive critique of the many ways in which individualism in the criminal law serves to 

protect property and other economic interests and maintain social control of the less powerful: Norrie 

(2014), at 9-38. 
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the first in a series of articles she wrote as part of a project studying the criminal law from 

historical and sociological perspectives. I rely on Lacey’s larger argument to defend my 

contention that developing a notion of responsible subject that accommodates organizations is 

defensible and does not undermine the structure of the general part of the criminal law.   

At the heart of Lacey’s thesis is that there is a kind of creation myth (she calls it “The 

Story of Enlightenment”319) about the emergence of “modern” ideas about responsibility and 

what it takes to be treated as a responsible subject.  These ideas rest on an understanding of the 

nature of human beings that is taken – at least at a general level – to be reflective of the ideal 

modern citizen: free, capable of rational thought and making moral decisions.  Leaving aside the 

substantive critiques to which I alluded earlier – which challenge the assumptions about human 

nature subsumed within the abstraction and the inevitable de-contextualization of human 

experience this entails – Lacey highlights two other problems related to the claim that the 

“modern” version of responsible agency is unitary. First the inherent appeal to contemporary (20th 

and 21st century) sensibilities of the human condition in the mythical version of responsible 

agency has fed a belief that it emerged fully formed in the late 18th-century and has continued to 

be applied, essentially unaltered, since that time.320  Lacey shows that this belief, appealing as it 

might be, is historically incorrect.321  She argues that the power of the myth has obscured what is 

a much more complex story of criminal responsibility, one she uncovers in a series of subsequent 

papers.322  Second, Lacey concludes that it was neither obvious not inevitable that responsible 

agency would emerge in the form it has taken now.  She argues that the particular shape we now 

                                                      

319 Lacey (2001), at 357. 
320 Lacey (2001), at 357-58 
321 Lacey (2001), at 363-367. 
322 Lacey (2013); Lacey, Nicola, "Historicising Criminalisation: Conceptual and Empirical Issues", 

(2009) 72:6 Mod L Rev 936, [Lacey (2009)]; Lacey, Nicola, "The Resurgence of Character: Criminal 

Responsibility in the Context of Criminalisation", (2011) July 2012:Paper no 54/2012 University of Oxford 

Legal Reserach Paper series [Lacey (2012)] 
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give to the responsible subject – which emerged much later than claimed by proponents of the 

“myth” – is reflective of particular problems related to rapidly changing social conditions over the 

course of the 19th century to which the English criminal law had to respond.   

For my purposes, what is significant about Lacey’s conclusions is that claims of a unitary 

notion of responsible subject are tenuous, at least over time.  Seen in this light there are two ways 

to support my contention that there is space for an organizational responsible subject in the 

criminal law.  The first, stronger claim is that responsible agency is simply a social construct built 

from a subset of selected human traits (that may or may not be representative of human reality but 

are certainly not grounded in some sort of absolute truth) that suited the needs of the criminal law 

in a specific time and context.  If this is so, then it seems entirely sensible to imagine that in a 

world where changed attitudes about the nature of organizations and organizational wrongdoing 

mean that they are subject to the force of the criminal law in new and different ways, it is time to 

develop a distinct abstraction reflective of this context that supports the broader ambitions we 

now seek to achieve in applying the criminal law to organizations.  This organizational version 

could coexist with the individual one.  The second, weaker basis to support my endeavor to recast 

organizational responsible agency is to say that the abstraction requires updating to account for 

organizations but that this can be achieved by articulating a single version that is reflective of 21st 

century concerns and capable of accommodating both variations (organizational and individual) 

of responsible subject.        

Either basis supports my approach since the version I put forth in this chapter draws from 

individual accounts to build a “neutral” description of the qualities a responsible subject that is 

flexible enough to be used for individuals and organizations.  This being said, I do not expect my 

reframed version of responsible agency to be of much interest beyond the limits of organizational 

criminal liability. 



 

 

175 

 

 

4.2 Part I: Why take organizations seriously? Justifying organizational punishment 

4.2.1 Getting started: responsibility, punishment and the criminal law 

For reasons I have already set out earlier, this dissertation is focused on how to connect 

the way we ascribe responsibility to organizations to a more representative picture of their 

essentially collective character.  In doing so, I have for the most part left questions related to 

punishment outside the scope of my analysis.  I recognize, however, such a stark separation 

between responsibility and punishment requires some explanation as these twin pillars of the 

criminal law are linked in important ways. Indeed, though procedurally the imposing of 

punishment must occur after the process of ascribing responsibility, at the level of a general 

justification for recourse to the criminal law, the notion of criminal responsibility is largely 

meaningless if not anchored to a convincing argument that punishment is the appropriate 

response to those found responsible of criminal wrongdoing.323  

In this section, I limit my discussion to the two big picture issues that serve as a litmus 

test to sketch out the prima facie usefulness of subjecting organizations to the criminal law: (1) 

can organizations be punished; and (2) assuming they can, does subjecting them to punishment 

hold out the reasonable prospect of achieving a valid penological purpose? 

4.2.2 Can organizations be punished? 

                                                      

323 The connection between responsibility and punishment is asymmetrical.  John Gardner has said 

that at least in the “basic” sense, responsibility does not necessarily require punishment (something Gardner 

calls consequential responsibility), whereas punishment does, if it is to be justified, require responsibility: 

Gardner (2007), at 191, 195-198.  Duff makes a similar point in his distinction between responsibility and 

accountability: Duff (2008), at 19-23.  Neither Gardner nor Duff uses the precise term punishment when 

they make these assertions, but I do not do violence to the subtleties of their arguments by making this 

generalization, at least at this stage of my discussion. 
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In the context of justifying organizational criminal responsibility, the intangible nature of 

organizations appears to present a formidable upfront challenge: before we can even speak of a 

legitimate reason to punish, we must first determine whether such a thing as organizational 

punishment exists in a way that makes sense.   

This objection is closely tied to the debate about whether such a thing as a collective 

entity does, in fact, exist.  It is best captured in the famous phrase about corporations having no 

soul to damn and no body to kick.  I do not intend to revisit in detail the fiction theory that is tied 

to that view of corporate criminal liability, only to point out the specific flaws in this line of 

reasoning that relate to punishment. The first is that the intangibility argument is invariably tied to 

a “legal person” rather than to an organization.  While I do not want to make too fine a point of it, 

there is an important difference to be made between the two – one is a legal designation conferred 

without any need to demonstrate the existence of a collectivity, the other refers to something real, 

generally understood as a social structure organized around the achievement of goals.  But as I 

explained in chapter 2, there is, at some level, a bifurcation in the literature on 

corporate/organizational punishment that cleaves along the fiction/realist divide, where either one 

accepts the separate existence (however that might take shape) of organizations or one does not.  

The purist adherents to the fiction theory will generally rally around Thurlow’s statement of the 

absurdity of corporate punishment and then do one of two things: declare that corporate 

punishment is illogical and unnecessary or decide that corporate punishment can serve an 

instrumental purpose that is tolerated as an indirect means of inflicting individual punishment.   In 

either case, no serious justification of corporate punishment as a distinct response to the collective 

(ie not individual) nature of corporate wrongdoing is needed. 

Realists, on the other hand, must come to the defense of corporate punishment, though 

how they do so is a function of how they think of corporate reality; I provided a survey of the 
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most prominent justifications offered by corporate criminal law scholars in chapter 2.  I also 

explained that in the context of justifying the ascription of mens rea liability to organizations, I 

found desert-based justifications more convincing; I set out my own desert-based justification for 

organizational punishment later in the chapter.  Before doing so, however, we need to establish 

that punishment, as the term is understood in criminal law, can be meaningfully applied to 

organizations both practically speaking and in terms of its intended function of being unpleasant.  

Once I put together a working definition of punishment, I discuss on three key issues that get to 

the heart of the matter:  Can one say that an intangible entity is capable, by its nature, of 

experiencing certain consequences as unpleasant?  And if this is indeed possible, does the 

infliction of unpleasant consequences provoke predictable reactions analogous to those in 

individuals?  Finally do we have confidence we can tailor the punishment to the organization?  I 

answer each of these questions in turn. 

4.2.3 Defining punishment loosely 

A discussion of “punishment”324 requires some bounding of what the term means.  But 

while it seems logical to first define punishment prior to asking why we use it and what we hope 

to achieve with it, this is not as simple as it seems.   

In attempting to define punishment, one must be cognizant of three things.  First, 

punishment is usually considered one of (or in some cases the) defining features of the criminal 

law. However, this interconnectedness between punishment and the function and purpose of the 

criminal law can make any definition seem circular and self-referential.325  Next, the types of 

                                                      

324 The terms “punishment” and “criminal punishment” are often used interchangeably.  This is 

largely because criminal punishment is considered the classic instance of punishment, see eg 
325 I leave to the side any detailed consideration of the relationship between punishment and the 

function of the criminal law, except to say that many theorists seek to identify separate functions for each 

of the criminal law and punishment.  See eg: Gardner, John, Offences and Defences: Selected Essays in the 

Philosophy of Criminal Law (Oxford: Oxford University Press, 2007) [Gardner (2007)], at 213-214; 

Ashworth & Von Hirsch (2005), at 12; Duff (2008), at 55-56, 65-67; Moore, Michael, Placing Blame: A 
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things that are generally understood to be forms of punishment are not reserved exclusively for 

the criminal law.  This is true even of that most emblematic example of punishment – 

confinement of an individual by the State in a detention facility.  Finally, punishment can be 

understood to refer to both the institution of punishment in general and to the specific sanction 

imposed in a given case.  The level at which one considers punishment – society or the individual 

– clearly influences how it is defined. 

So how does one go about defining punishment?  Most theorists agree that it is important 

to distinguish what punishment is (how do we identify when something is punishment) on the one 

hand and what it is for on the other (what is the rationale for making use of punishment).326  The 

former concern relates to the nature of punishment and is my concern here.  The latter will be 

addressed later in my general justification of organizational punishment.  There are many 

variations on the definition of punishment, some very simple, others quite long.  Needless to say, 

no definition of punishment is universally accepted.  This being said, many contemporary 

theorists acknowledge the significance of the efforts of HLA Hart327 to set out the essential 

elements of “punishment” and use Hart’s definition as a logical starting place for an exploration 

of the meaning of punishment (even if they do not endorse the substance of his definition).   I find 

                                                      

General Theory of the Criminal Law (Oxford: Oxford University Press, 1997) [Moore (1997)], at 24-25; 

Lacey, Nicola, State Punishment, (Oxford: Routledge, 1988) [Lacey (1988)], at 99-120.  There is no doubt 

that the legitimacy of recourse to punishment is affected by the scope of the criminal law and what conduct 

is criminalized.  This clearly has resonance in the context of regulatory or quasi-criminal offences, where 

use of criminal sanctions may stretch the bounds of what is considered to be sufficiently anti-social conduct 

to warrant punishment.  Given my focus on mens rea crimes, however, this point, while important as a 

general matter, is not particularly germane to this limited discussion of punishment. 
326 See eg Fletcher, George P, Rethinking Criminal Law, (Oxford: Oxford University Press, 2000) 

[Fletcher (2000)], at 409-410; Lacey (1988), at 4-6.  Lacey is, however, particularly mindful of the inherent 

dangers of being either too general or too specific when defining a term like punishment. 
327 Hart, HLA, Punishment and Responsibility: Essays in the Philosophy of Law, (Oxford: Oxford 

University Press, 2008) [Hart (2d ed., 2008)].  Hart’s approach is, despite the name, generally associated 

with utilitarian accounts of punishment.  Herbert L Packer’s account, published the same year as Hart’s 

adopts a complementary approach and merits similar consideration: Packer (1968).  An obvious 

counterpoint to Hart and Packer is Joel Feinberg, particularly his influential essay on the expressive 

function of punishment: Feinberg (1965).  For a modern attempt at a mixed theory, see Ripstein (2009).  I 

refer to Ripstein’s work in more detail in the connection with my justification for punishment. 
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it is a useful point of reference from which to pursue what punishment might mean in an 

organizational context. 

In his definition, Hart identified five essential features of punishment: 

(i) It must involves pain or other consequences normally considered 

unpleasant. 

(ii) It must be for an offence against legal rules. 

(iii) It must be of an actual or supposed offender for his offence. 

(iv) It must be intentionally administered by human beings other than 

the offender. 

(v)  It must be imposed and administered by an authority constituted 

by a legal system against which the offense is committed.328 

The text of Hart’s definition makes it clear he was thinking about punishment of 

individuals.  This does not deprive the definition of utility in the organizational context.329  

Though it is the conjunction of these elements that defines punishment, it is the first one which 

seems to pose the greatest difficulty for a defense of organizational punishment as a reasonable 

idea.  Indeed, the other elements Hart describes are generally satisfied for organizational 

punishment, at least as it is actually inflicted under the current law.  Organizations only face 

“criminal” punishment of the intentional kind (item 4) imposed by an authority constituted by the 

relevant legal system (item 5) and following conviction for an offence against legal rules (item 2) 

for which they are the offender (even if how they are found guilty is more often than not derived 

from another person) (item 3).  Leaving aside the matter of how the legal rules of liability 

ascertain when an organization is the offender (item 3), item 1 is the criterion that fiction theory 

adherents especially latch onto in making that case that punishing organizations just does not 

make sense.  

                                                      

328 Hart (2d ed., 2008), at 4-5. 
329 I am not the only one who holds this opinion: see eg Harding (2007) and Wells (2001). 
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Other definitions of punishment echo Hart’s criteria and sometimes add to it330, and 

though they are often shorter331, theorists readily recognize that inevitably some subtleties are 

inadequately captured by whatever language is used to describe the features of punishment. Often 

the definitional exercise is focused more on delineating the precise conditions under which 

someone is liable to be punished (for an offence against legal rules, following a finding a 

responsibility that conforms to certain minimal standards of procedural and substantive fairness, 

by the State), items I have already suggested are not especially problematic for organizations (or 

at least no more so than for individuals) than on getting at the precise nature of the consequence 

that qualifies for punishment.    

To the extent general justifications of punishment discuss what it takes for a consequence 

to be “punishment”, the focus tends to be on the context within which the consequence is 

imposed, rather than that the consequence itself constitutes something that human beings will 

experience as unpleasant.  This is tied to three things that are simply assumed to be true.  First, 

that there are a certain number of consequences that will, by their nature, be experienced as 

unpleasant by the individual offender. This is not to say that all unpleasant consequences are 

necessarily seen as punishment, nor that subjecting someone to an unpleasant consequence 

constitutes punishment332, but it does establish that there is a range of known unpleasant 

                                                      

330 George Packer made a number of comments on Hart’s definition and concluded that an express 

reference to a general justifying aim was necessary.  Packer proposed a sixth element to be added to Hart’s 

definition (“It must be imposed for the dominant purpose of preventing offenses against legal rules or of exacting 

retribution from offenders, or both”), though he also set out is own, much shorter version, which I find preferable: 

Packer (1968), at 31:  

Normally, the first requirement of word usage is current intelligibility. ... Surely Punishment has 

sufficiently retained the connotation ascribed to it above that it is not quixotic to describe as Punishment all 

ways of dealing with people that are marked by these features: (1) the presence of an offense; (2) the 

infliction of pain on account of the commission of the offense (3) a dominant purpose that is neither to 

compensate someone injured by the offenses, nor to better the offender’s condition but to prevent further 

offenses or to inflict what is thought to be deserved pain on the offender. 
331 Not always.  Lacey starts with a terse statement of basic elements of punishment (generically) 

and ends up with a paragraph length definition of legal punishment that is somewhat unwieldy: Lacey 

(1988), at 7 and 12. 
332 See eg, the comments of Fletcher on this point: Fletcher (2000), at 412. 
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consequences available to serve as punishment against individuals. Whatever debates might occur 

about the full range of consequences that might fit into the category of punishment (and under 

what circumstances), it is implicit that human beings have the sensory capacity to experience at 

least some things as unpleasant (or even painful), either physically or mentally.  Second, we 

assume that these unpleasant consequences will produce predictable negative reactions in human 

beings (shame, desire to avoid the consequence in the future, contrition, acknowledgement of 

wrongdoing etc) that allow us to say with some confidence that punishment can promote 

objectives like denunciation, deterrence and rehabilitation.333  Third, punishment can be 

individually tailored to the specific offender.334 

Do these assumptions hold for organizations?  Does it matter if they do not?  Let us 

consider each in turn.  With regard to unpleasant consequences, in the context of individuals, 

unpleasantness is usually tied to certain assumptions about the human being, most often what is 

likely to cause physical and psychological pain (though it is not always easy to generalize about 

what constitutes pain). It is obvious that organizations cannot feel pain in the way that human 

beings can.  On this the fiction theory proponents are correct to point out that the absence of a 

body with nerves makes any claim that organizations can experience something akin to physical 

pain ridiculous.  But does the lack of a capacity for this kind of pain foreclose the discussion of 

organizational punishment?  I do not think so since even for individuals, the range of penal 

sanctions available extends beyond the confines of what could be seen as painful (being subject to 

                                                      

333 These assumptions persist, despite widespread recognition that it is difficult, impossible even, 

to show convincingly that punishment plays more than a passing role in the achievement of these aims.  

Wells makes this point as she challenges the soundness of individual criminal law in relation to corporate 

criminal law: Wells (2001), 18-21.  For an excellent general overview and commentary on the empirical 

evidence of the effects of punishment, see: Ashworth & Von Hirsch (2005), particularly ch. 1.2 and 2.3.  It 

is important to note, that some modern theorists take pains to mention this lack of empirical support for 

traditional objectives of punishment within their theoretical discussions of punishment, especially in 

regards to utilitarian prevention-based justifications, see for eg: Lacey (1988), 29-34, 43; Norrie (2014), ch 

12, particularly 336-344. 
334 See eg Ashworth & Von Hirsch (2005)  
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a prohibition on driving following a conviction for a driving offense may be very disruptive but it 

cannot be said to cause physical or emotional pain).  If one considers an extremely common form 

of punishment, the monetary fine, this is best described as unpleasant in that it deprives the 

offender of some of his or her finite financial resources that would otherwise have been allocated 

to something else, of greater value to the offender.335  Moreover, I would suggest that more than 

the loss of the value of the resources, a fine deprives the offender of the power to decide how to 

use his financial resources.  Seen in this light, it may be more helpful to think of punishment as 

characterized in a way that does not require the offender to experience pain (whether it is the 

body that is kicked or the soul that is damned).  Rather it is a state-inflicted interference in the 

offender’s life with regard to matters that would otherwise be within the offender’s power to 

decide (such as how to spend one’s money, how to use one’s time, where to go, what to do).336   

In making this assertion, it is understood that I am making a generalization about the 

expected reaction to the infliction of punishment, which applies reasonably well to the most 

common types of punishment (fines and imprisonment) because they involve a deprivation (of 

money/resources or of liberty) of something we assume is of value to human beings.  I 

acknowledge, however, that other types of consequences that can be imposed as punishment, such 

as medical treatment for a condition from which the offender suffers (and which bears upon how 

he or she came to be found to be responsible (drug addiction, for example)) are more ambiguous.  

On the one hand, any forced treatment is a deprivation of liberty that clearly interferes with one’s 

power to decide what treatment one wishes, but it may also at the same time, be something that 

leads to an improvement of the health and well-being of the offender (so may in fact be of more 

                                                      

335 This does not mean that sometimes even small monetary deprivations cannot lead to serious 

consequences that some might consider painful, such as the ability to afford food or shelter, the ability to 

access treatment for illness, and the estrangement from family and social networks. 
336 The wording foreshadows Arthur Ripstein’s approach to punishment, from which I draw 

inspiration for my justification of organizational punishment: Ripstein (2009). 
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value to the offender).   In the context of human beings these are serious questions that do not 

lend themselves to easy answers and I do not propose to discuss them here as they do not raise 

analogous issues for organizations. 

Is it possible to say that deprivations of things of value are something that can be imposed 

on organizations and can be experienced by them as unpleasant?  Though I will address this point 

in more detail in the next section, if we take that a state-inflicted consequence can qualify as 

punishment where it has a reasonable likelihood to be experienced as unpleasant or unwanted 

interference, there are ways that organizations can be punished.  If one accepts that organizations 

are created because they offer a means of achieving outcomes that would be difficult or 

impossible to achieve individually, it does not seem to be much of a stretch to say that 

consequences that hinder that special collective ability to pursue goals will be experienced as a 

negative consequence.  For my purposes, it is not necessary to explore all the ways in which one 

might interfere with the collective capacity of organizations, though there is an abundant 

literature on the subject already.337  I will focus my attention on two examples.  The first is the 

monetary fine.  Leaving aside for a moment the matter that paying money is something that is not 

uniquely limited to the criminal law and thus context is important (generally is the payment of 

money a function of culpability and the gravity of the crime (and not for another purpose such as 

compensation), a question we also ask for individuals), there is no debate that obliging an 

offender to pay a fine the amount can be a form of punishment for an organization largely for the 

same reasons as for individuals.  Resources dictate the nature and extent of what the organization 

                                                      

337 For an excellent discussion and general overview, see: Wells (2001), at 31-39.  As I mentioned 

in chapter 2, the US system has, by reason of its respondeat superior basis of liability, been more attuned to 

matters of corporate and organizational punishment over the years, from the first analyses of optimal fines 

and the development of specifically “organizational” factors to be considered in that process to the 

pioneering of a number of innovative forms of corporate and organizational “punishment”, including 

deferred prosecution agreements, behavioural remedies designed to change corporate practices and culture 

and even, dissolution (such as happened with Arthur Anderson). See eg: Barkow, ed.  , Arlen, Alexander & 

Cohen (1999), Arlen (2011), Bucy (1990-91), Coffee (1980-81), Posner (1980). 
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can undertake and achieve.  Depriving an organization of the resources that belong to it (or to 

which it has access) will therefore have a presumptively negative effect on the organization as a 

whole (and not just the individuals within it) because access to fewer resources is normally 

expected to lead to a reduced level of organizational activity and achievement, even where the 

organization is not for profit.338  The key challenge in applying fines to organizations is not that 

deprivation of resources is not capable of being experienced as negative, but whether or not a fine 

is experienced as sufficiently negative so as to be seen as unpleasant depends on calibrating the 

amount of the fine correctly.  This has turned out to be much more difficult than early economic 

analyses suggested since the variables needed to calculate an optimal level of fine are not easily 

determined and even when they are, there can be institutional barriers to imposing the level of 

fine that would be optimal.  Within the confines of this discussion, it is not necessary to explore 

these points further.  It is enough to say that were the entire arsenal of penal consequences to 

which organizations could be subject limited to fines, there would be some basis on which to 

argue that organizational criminal liability might be seen as less serious than ordinary criminal 

liability because the stakes for organizations in terms of bad consequences were lower than for 

individuals.  This perception has been reinforced by the reality that organizations cannot – at least 

not in any meaningful way – be incarcerated (or subject to the death penalty339), something that 

feeds the view that organizational punishment is a charade and not sufficiently unpleasant to 

support the infliction of truly criminal liability on organizations. 

                                                      

338 In making this point, I acknowledge that it is sometimes possible to achieve comparable 

efficiency/goal achievement with fewer resources – this is rationale behind cost-cutting and downsizing – 

but there are limits to this; one will reach a point where fewer resources cannot be offset by efficiencies by, 

for example, increased productivity. 
339 More recently, there has been some suggestion that corporate capital punishment in the form of 

forced dissolution of the incorporate entity could be imposed in extreme cases.  This is an interesting idea, 

though obviously a very draconian consequence that could not be applied often and would be more difficult 

to apply where the organization was not incorporated.  Of course, forced dissolution could also be an 

indirect consequence of imposing a very high monetary fine that renders an organization economic 

unviable, though in general courts shy away from doing this knowingly. 
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This brings me to my second example, which is the use of court orders to fetter not the 

monetary resources of the organization, but the extent of control it exerts over its decision-

making.  As I discuss in my justification for punishment, though organizations do not have the 

same kind of “freedom” as individuals (the latter being tied to ideals of human dignity and 

autonomy), within the range of activity for which they were created, organizations are legally free 

to make decisions about many things, including their general goals and how to operationalize 

them.  Interference with this decision-making by subjecting organizational decisions to external 

oversight or by injecting outsiders into the organizational decision-making structure reduces the 

control the organization can exert over the pursuit of its activities.  At a general level, one would 

expect that reducing the normal range to decision-making to something less than usual (even if 

only temporary) would be experienced as something negative.340  Though I would not suggest 

that court-ordered restrictions on organizational decision-making (however designed) are the 

same as those which an individual experiences when he or she is physically segregated from the 

general population in a state-run institution, there is an analogy in that both are forms of 

incapacitation the extent and duration of which can be adjusted in accordance with relevant 

sentencing principles. 

With regard to the second question I asked – is it reasonable to expect that the unpleasant 

consequences imposed will produce predictable reactions at an organizational level such that we 

can say with some confidence that punishment is capable to promoting objectives like 

                                                      

340 This does not mean that organizations would automatically reject the behaviourial remedy – 

they may even acknowledge the need for them, but this does not change the fact that the remedies are 

imposed and constitute a restriction on their normal capacity for decision-making.  Moreover, non-

compliance with the remedy opens the door to further consequences (such as a fine or further restrictions, 

such as revocations of licences).  This kind of punishment is still underutilized in Canada, but recent cases 

suggest this may be changing, at last in the context of regulatory offences, see eg: R v Maple Lodge Farms, 

2014 ONCJ 212 Maple Lodge Farms (2014) [R v Maple Lodge Farms]; R v Katsheshuk Fisheries Ltd, 2014 

CanLii 50665 (NL PC) [Katsheshuk Fisheries ].  The use of probation orders may eventually spill over into 

the truly criminal law category. 
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denunciation, deterrence and rehabilitation - the answer is quite simple at one level.  As Wells 

astutely remarks, the plausibility of organizational reactions to punishment advancing proper 

penological objectives is about as likely as it is for individuals.341  In saying this, Wells is of 

course alluding the fact that justifications of punishment tend to be grounded in intuition and 

common sense about how the presumptively autonomous and rational responsible subject will 

react to the infliction of punishment, rather than in clear empirical evidence.  This presumptively 

rational being is expected to dislike being punished thus promoting a reaction that will advance a 

valid penological objective.  Typically, these cluster around two poles: dislike of being the object 

of condemnation (feeling shame at being wrong or at least being treated as wrong) or dislike of 

suffering consequences that remove or at least reduce the benefits the crime may have brought.  

As I explain in the next section, which general type of reaction is emphasized depends on what 

penological goal serves as a general justification for punishment.  Regardless of goal, however, it 

is taken for granted that the rational responsible subject will indeed react in a way that advances 

the achievement of a penological goal.  The presumption is for the most part taken on faith and 

undiminished by the fact that actual reactions by actual offenders may not conform to 

expectations.  Held to this rather low bar, it is certainly possible to make similar assumptions 

about organizations, particularly those that are for profit.  As I will explain later, the fact that 

organizations exist for reasons (and not just because they are born), makes it in many ways easier 

to claim that state-inflicted consequences designed to interfere with the pursuit of the goals for 

                                                      

341 These assumptions persist, despite widespread recognition that it is difficult, impossible even, 

to show convincingly that punishment plays more than a passing role in the achievement of these aims.  

Wells makes this point as she challenges the soundness of individual criminal law in relation to corporate 

criminal law: Wells (2001), 18-21.  For an excellent general overview and commentary on the empirical 

evidence of the effects of punishment, see: Ashworth & Von Hirsch (2005), particularly ch. 1.2 and 2.3.  It 

is important to note that some modern theorists take pains to mention this lack of empirical support for 

traditional objectives of punishment within their theoretical discussions of punishment, especially in 

regards to utilitarian prevention-based justifications, see for eg: Lacey (1988), 29-34, 43; Norrie (2014), ch 

12, particularly 336-344. 
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which the organization was created will provoke predictable reactions that can be said to be 

analogous to those individuals.  Specific offenders and organizations in the population of 

organizations that see themselves as similarly situated (or exposed) to punishment will be 

motivated to avoid future exposure to the consequences (whether they see the primary negative 

aspect as being labelled as a wrongdoer – reputational damage, or because the costs exceed the 

benefits). 

The final assumption of traditional theories of punishment is that can be tailored to the 

specific offender.  The concern here is typically of two orders.  The first is that the choice of form 

of punishment (fine, imprisonment) and its magnitude are determined as a function of the 

offender in the context of the crime for which he or she is convicted.   In Canada this is called the 

fundamental principle of proportionality and is now codified in s. 718.1 Ccr.  The Canadian 

provision is a general principle that directs judges to craft sentences that are reflective of both 

offence gravity and moral culpability of the offender.  In theoretical circles, there are debates 

about whether and how to gauge the relative seriousness of the universe of crimes342 – this is a 

matter beyond the scope of my discussion.  I will say only that as regards organizations, the 

fierceness of this debate is intensified because questions of punishment proportionality cannot be 

separated from the basic rationale for criminalization.  To the extent that offences for which 

organizations can be convicted are more frequently perceived to fall outside the reasonable 

bounds of what the criminal law should be used to prohibit (or at least its central core of 

inherently wrongful behaviour), this will play into how serious the offence is perceived at the 

sentencing stage.  Though legislators can attempt to shape the offence gravity component by 

providing for more serious penalties, including minimum sentences, these tactics are not always 

                                                      

342 Andrew Von Hirsch has spent his career arguing for the integration of proportionality into 

sentencing regimes, with some success.  But even he will concede that relative gravity of offences is at best 

an approximation: see generally: Von Hirsch (1976); Von Hirsch (1999); Ashworth & Von Hirsch (2005).  
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successful, especially when there is a gap between public perceptions of gravity and the 

legislative colour given to an offence.  Whatever the challenges of calibrating offences in terms of 

their relative gravity, there is little doubt that the types of punishments that can be imposed on 

organizations are capable of being adjusted in accordance with the principle of proportionality.  

Whether they are in fact is a different matter entirely.   

A second matter regarding the assumption that punishment is directed at the offender is 

the idea that its negative effects are contained as much as possible around the person of the 

offender.  Once again, this is more of an ideal than a reality.  For individuals, there is little 

denying that fines imposed on offenders who have dependents will, regardless of the goals of the 

punishment, have effects on these other persons, who are not, from the point of view of the law, 

liable to punishment in the sense of meeting the conditions for criminal responsibility.  This 

assertion is also true of incarceration – while the dependents do not experience the incapacitation 

of institutionalization, they may very well suffer other, equally unpleasant effects, such as loss of 

access to a parent or spouse or loss of the family breadwinner, family instability or even 

breakdown.  For organizations, the matter of collateral effects of punishment (on shareholders, on 

employees, on the public) is, as both Braithwaite343 and Brown344 have pointedly remarked, a 

matter that tends to weigh more heavily on the sentencing process than for individuals, at least 

where the crime is of an economic or white collar variety.  Canadian sentencing factors for 

organizations certainly recognize the potential for the effects of organizational punishment to be 

felt outside of the organization, though this is not necessarily a bar to punishment or a 

determinative factor.345 

                                                      

343 Braithwaite (1982). 
344 Brown (2000-01). 
345This was the position taken by the Ontario Court of Appeal Metron (ONCA), though other cases 

suggest that impacts on economic viability do weigh heavily on sentencing determinations for 

organizations: Transpavé, Pétroles Global (2015),Kazenelson (2016). 
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Having explained that the idea of organizational punishment does make sense and raises 

no greater conceptual and practical difficulties than for individuals (though the specific issues are 

different), I now turn to the question of what organizational punishment is for, that is to say what 

is the rationale for inflicting unpleasantness of organizations.  In other words, what penological 

purposes can or should be advanced by organizational punishment.  

4.3 Does Organizational Punishment Hold Out the Prospect of Advancing a Valid 

Penological Goal? 

4.3.1 Justifications for punishment: questions and levels of analysis 

In what I will call ordinary346 criminal law theory, a general justification of punishment 

provides the underlying legitimacy needed to support state-imposed punitive coercion on citizens.  

Within punishment theory, these general accounts tend to be associated (whether or not the author 

wishes it) with one or another of two principal justifications for punishment, and this despite a 

general recognition that no serious system of criminal punishment could ever be justified by 

reference to a single justificatory aim.347   

In this section, I begin with a brief overview of another component of Hart’s theory – 

what I call his three organizing questions – that is frequently taken up in subsequent scholarship 

                                                      

346 This adjective is not meant to be pejorative, but rather to refer to those accounts that discuss 

criminal law theory in general abstract terms intended to apply universally.  As others have noted, this 

illusion of universality is dependent on separating legal analysis of crime and criminal law from its social 

and political context.  For some this kind of abstraction is nonetheless useful, see eg Fletcher on the nature 

and role of criminal law theory: Fletcher, George P, "The Nature and Function of Criminal Theory" in  

Russell L Christopher ed., Fletcher's Essays on Criminal Law, (Oxford: Oxford University Press, 2013) 21 

[RL Christopher, ed (2013)]; others are very critical: Norrie (2014); Lacey (1988); Lacey (2001); Lacey 

(1988); Wells (2001). 
347 Most modern accounts also continue to draw extensively from Enlightenment-era moral and 

political philosophy, notably the works of Kant and Bentham, See for eg, Lacey (1988); Gardner (2007);  

Ripstein (2009); Duff, RA, Punishment Communication and Community (Oxford: Oxford University Press, 

2003) [Duff (2003)]; Fletcher (2000); Norrie, Alan W, Law, Ideology and Punishment, (Dordrecht: Kluwer 

Academic Publishers, 1991) [Norrie (1991)] (Unlike other desert theorists, Norrie anchors his account not 

to Kant, but to Hobbes). 
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on punishment because it is helpful way to separate the different levels of analysis at which 

discussions of justifications of punishment can occur.  I have simplified them into the following: 

 Why punish – the general justifying aim 

 Whom to punish – the conditions for liability 

 How much to punish – matters of distribution 

For Hart, these questions are a way of distinguishing between matters related to justifying 

the general practice of punishment from how we establish liability and punishment in a specific 

case.348  The first and highest order level is the first question.  Why punish? is a question directed 

at the general justifying aim of punishment; it must offer a convincing and legitimizing rationale 

for punishment as institution.  The second and third questions are predicated on the first question 

receiving a satisfactory answer and are concerned with how we get to the point where punishment 

can be legally imposed349 and how much is required, though they bring into play different 

considerations.  Indeed second question straddles the general and specific justifications of 

punishment as the matter of whom to punish bears directly upon the link between punishment and 

responsibility.  As Hart notes, a theory of punishment must explain the criteria used to decide 

when someone meets the conditions to be subject to punishment, both in general terms and in a 

given case.  This question must be answered before one can turn to the final question of the 

parameters that frame how we determine the quantum and severity of punishment to be inflicted 

on a given offender. 

In the context of this limited discussion of punishment theory, I leave to the side matters 

of distribution as they concern specific offenders in a specific case, as consideration of these 

                                                      

348 Hart (2d ed., 2008), at 3, 8-13. 
349 I take Hart’s point to be about the conditions under which someone can be legally subject to 

punishment, which, strictly speaking is once someone has been found guilty of an offence against legal 

rules.  As Hart himself acknowledges, this sidesteps the important matter of what ought to be the subject of 

a legal prohibition.  He contends, rightly, that we cannot even speak of justifying punishment until we settle 

the matter of what conduct is to be legally denounced and discouraged: Hart (2d ed., 2008), at 6-8. 
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questions presupposes that recourse to punishment is in a general way justified because it is 

expected to advance legitimate goals.   This is not to suggest that how punishment is distributed 

does not have a bearing on the overall legitimacy of a system of criminal justice, nor that how 

individual offenders are punished should not be connected to the advancement of valid 

penological objectives, only that in justifying punishment as an institution, it plays a secondary 

role to that of the general justifying aim.  Moreover, unlike general justifications of punishment, 

which tend to remain abstract and relatively broadly defined, the actual distribution of 

punishment is as practical matter governed by specific rules set out in the law of a particular 

jurisdiction.350   With regard to the conditions under which someone can be punished, I deal with 

this only very briefly at this stage, as I return to the matter of responsibility and its connection to 

punishment later. 

4.3.2 In search of a general justifying aim – why punish organizations? 

Why punish organizations?  In this section, I trace the outlines of a general justification 

of separate organizational punishment that shows not only that there is there is a distinct purpose 

to organizational punishment but that it is an integral and important part of advancing the general 

purpose of the criminal law.   

Doing so, however, underscores that the purpose of imposing responsibility cannot be 

separated from those considered to be proper subjects of that responsibility.  There are two 

dimensions to this crucial relationship between the purpose of the criminal law and the nature of 

responsible agency.  First and foremost, no matter how laudable the purpose used to justify 

                                                      

350 In Canada, Part XXIII of the Criminal Code sets out a number of general rules and principles, 

including the fundamental principle of proportionality (that punishment be proportionate to the gravity of 

the offence and the culpability of the offender), as well as more detailed rules with regard to, for example, 

aggravating and mitigating factors, the calculation of fines and the conditions under which certain sanctions 

may or may not be imposed.  That legal systems tend to have rules on matters of distribution does not 

prevent theorists from exploring the many interesting questions that arise in connection with 

proportionality.  See eg: Von Hirsch (1999); Ashworth & Von Hirsch (2005). 
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criminal responsibility, there must be a reasonable prospect that this purpose will be advanced by 

imposing criminal responsibility on the category of subjects considered to be answerable under 

the criminal law.  Second, and just as important, the category itself must be defendable as fair and 

just in that it is demarcated in a way that gives us comfort that criminal liability is imposed only 

on those who meet the basic criteria to be treated as answerable for crime. 

In considering how to address both these dimensions as part of a general justification for 

the separate criminal responsibility of organizations, I rely for the most part on Arthur Ripstein’s 

desert-based conception of crime and punishment that casts the primary function of the criminal 

law as upholding the state’s power to decide, in the public interest, the outer bounds of what is 

and is not permissible351.   

As Ripstein is a legal philosopher whose position tends to be associated with the unfair 

advantage strand of desert theory, a view that is not typically taken to be representative of a 

conventional desert position,352  I will briefly explain why I find his approach particularly helpful 

in the context of organizational punishment. 

  The first and most important attraction of Ripstein’s approach is that it is anchored to a 

robust distinction between crime and tort that is particularly compelling in an organizational 

context.  Though I have focused my attention on mens rea liability (largely eschewing the 

                                                      

351 Ripstein (2009); Ripstein, Arthur, Equality, Responsibility and the Law (Cambridge: 

Cambridge University Press, 1998) [Ripstein (1998)].  Though I draw most obviously from Ripstein’s work 

for the purposes of a general justifying aim, my thinking on the links between punishment and 

responsibility have also been shaped by Hart (2d ed., 2008), Packer (1968), Feinberg (1965) and more 

modern, mostly desert, theorists such Gardner (2007); Duff (2008), Norrie (2014), Lacey (1988), Fletcher 

(2000). 
352 This is not to say that his work does not fit into the large tent of desert-based approaches, only 

that he is, relatively speaking, an outlier when compared to the typical representatives of a desert-based 

view of punishment, such as Andrew Ashworth and Andrew von Hirsch: Ashworth & Von Hirsch (2005), 

Von Hirsch (1999).  There are of course other relative outliers in the desert camp, such as Michael Moore, 

who insists that retribution is a sufficient justification on its own for the institution of punishment: Moore 

(1997). 
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regulatory-true crime debate discussed in chapter 2, where there is more debate about whether or 

not an offence against legal rules is properly criminal in character), it is nonetheless important to 

be able to articulate a clear distinction between what merits the attention of the criminal law and 

what does not that points to a difference in kind in the conduct at the source of the crime.  While 

all desert theories focus on the wrongfulness of the conduct in making the case for punishment, 

Ripstein’s approach resonates particularly well in the organizational context because it looks at 

crime as a wrongful wresting by the offender of a power reserved for the state.  This is a narrative 

that gets at the essence of what seems to concern policymakers and the public the most – that 

organizations have an outsized capacity to exert power over others, including the state, and that 

they use this to obscure the true nature of their conduct or to shift blame to others.   

A second related attraction of Ripstein’s approach is his insistence on looking at 

punishment from an omnilateral viewpoint that does not reduce the assessment of the crime to the 

intersection between the offender’s conduct and the victim’ suffering but considers the broader 

societal interest in upholding the criminal law.  His focus on the importance of reciprocal respect 

for the values protected by the criminal law and the need to call to account those who try to gain 

an unfair advantage over others in this regard is much more transferable to the organizational 

context.  When one considers that the effects of organizational crime may go unnoticed or be 

distributed over many victims, the larger lens that Ripstein applies to the assessment of the 

wrongfulness of crime is better suited to the kind of contextual analysis needed to make the 

organization the locus of analysis, thereby better capturing the different and largely unique ways 

that collective action and intent can be seen as wrongful. 

A third element from Ripstein’s approach is his way of framing the essential quality we 

associate with responsible agency – the capacity to make rational choices.  As discussed earlier, 

in the individual context, justifications of punishment and responsibility that are anchored to the 
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idea of free choice by autonomous rational beings is open to challenge.  Without commenting on 

the determinism critique in the context of individuals353, I would argue, as have Wells and 

Harding, that this critique is not as compelling when applied to organizations since organizations 

are far more likely to be in a position not only to exercise real choice (within the constraints of 

available resources354) but to do so on the basis of reasons that are coherent and related to the 

pursuit of their goals.355 To the extent that organizations are indeed endowed with a distinct 

capacity for rational choice – something I discuss later – it makes sense to link the justification 

for punishing organizations separately from individuals to this keenly organizational trait. 

In a nutshell, Ripstein sees answerability under the criminal law as based on the need to 

call to account those who, by acting outside the permissible bounds of behaviour, wrongfully 

arrogate a power that is not theirs to take.  Criminal liability is the means by which these outer 

boundaries are upheld, provided it is applied as consistently and fairly as possible to the ultimate 

source of the unacceptable arrogation of power.  Seen in this way, it is critically important that an 

arrogation of this power not go answered; failing to do so would undermine the idea that 

everyone must abide by the standards of behaviour enforced by the criminal law.  At the core of 

Ripstein’s approach is a key assumption, however – that individuals are endowed with the 

rational capacity to decide to arrogate this state power.  It is this quality that makes them proper 

subjects of the criminal law.  In this section, I extend the logic of Ripstein’s ideas to an 

organizational context – if organizations can be said to be able to arrogate the power to decide 

                                                      

353 For an excellent analysis of the determinism critique, what this means for both retributive and 

deterrence-based theories, and its larger implications for how we think about responsibility and the 

responsible subject, see: Lacey (1988), at 58-78. 
354 I leave to the side the matter of whether economic viability or the dynamics of a particular 

market (whether the product of legal or illegal tactics) might provide a basis for saying that an organization 

did not act freely or did not have a choice in how it acted.  Without pre-judging the question (which I 

sketch out in chapter 5), I am not sure this would ever raise the same concerns as arise for individuals. 
355 Wells (2001), at 64-67; Harding (2007), at 84-86.  Harding endorses Fisse and Braithwaite’s 

position: Fisse & Braithwaite (1993), at 30-31. 
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what is permissible, then separate organizational liability is not only just but necessary to the 

overall objective of upholding the norms protected by the criminal law.  Indeed, failing to do so 

would undermine the objective of responding to these organizational arrogations of power. 

4.3.3 A desert-based view of criminal law and punishment 

At base, the criminal law enforces legal prohibitions punishable by criminal sanctions.  

Though I assume, as other do, that at a macro level, the scope of the criminal law is defendable as 

appropriate and legitimate (even if there are debates as to whether the precise boundaries of 

specific legal prohibitions have been drawn at the optimal place356), the focus of this discussion is 

on what justifies criminal responsibility at the level of principle – usually called a general 

justification of criminal law.   

I start from the premise that criminal responsibility is predicated on the idea that those 

who do not respect the legal prohibitions provided for in the criminal law are accountable to the 

state and to the public.  How one characterizes that accountability differs depending on what one 

considers the primary purpose357 of criminal law.  In this regard, the conventional split in criminal 

law theory is between utilitarians and desert theorists.  For utilitarians358, the exercise of bringing 

a criminal to account is directed at influencing future behaviour (both that of the criminal and that 

                                                      

356Criminal law theorists assume that the criminal law is made up of criminal prohibitions that 

uphold norms reflective of a shared understanding of what ought to be criminal, even if they acknowledge 

that, in practice, some criminal prohibitions may not fit this assumption. See e.g. Duff (2003), at 64-66; 

Gardner (2007), at 239-40; Ashworth & Von Hirsch (2005), at 18-19. 
357 It is generally expected that behaviour is prohibited criminally to serve a purpose – not just 

because the state has the power to do so.  It goes without saying that a given positive law will contain 

offences where one could say that the imposing of liability is more expedient than principled.  This is 

sometimes said of absolute and strict liability offences because they prohibit activity that carries a risk of 

serious harm, even if it is morally neutral (though this characterization is not true across the board since 

some public welfare offences can be seen as protecting important underlying values, eg environmental 

protection, worker health and safety). Regardless, for mens rea crimes the expectation is that there is more 

to the crime than a legal prohibition, ie what is prohibited is inherently wrong in some way. 
358 I include in this category those who advocate any of the forward thinking theories of criminal 

law and punishment: deterrence (specific and general), rehabilitation and incapacitation. 
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of others who might otherwise be tempted to follow suit).  For desert theorists, the exercise of 

bringing to account is the means by which to convey disapproval and censure of past behaviour, 

ie the crime, such that the criminal must acknowledge its wrongfulness. 

As my discussion of the literature has foreshadowed, a desert-based approach is a 

particularly compelling general justification for imposing separate criminal liability on 

organizations.  In order to set up this discussion, I will begin by outlining the merits of desert 

theory with regard to two key preliminary matters of general criminal law theory that bear 

directly upon any justification of criminal responsibility: what is a crime and what is it about 

crimes that require the special response of punishment.   

4.3.4 What is a crime? 

For my purposes, looking at what we mean by a “crime” is directed at understanding 

mens rea crimes, the default standard for truly criminal offences359.  A mens rea crime requires 

both a conduct element and a mental element, of at least penal negligence.  Though I will discuss 

mens rea crimes generally, I pay particular attention to the subset of mens rea crimes that require 

the highest level of intention – subjective mens rea (where the mental element is assessed in 

terms of the personal awareness of the accused as opposed to objective mens rea, where 

awareness assessed against a minimum objective standard) – since it poses the greatest analytical 

challenge in the organizational context. 

At its simplest, a crime could be said to be doing something with at least some awareness 

that it is a bad thing to do, which depending on the lens through which one looks at the criminal 

                                                      

359 By this, I mean offences that are taken to be based, at least to some degree, on acts/intentions 

that are considered to be inherently wrong by reference to the most important values within a society.  In 

other words the criminal nature of the offence is something more than the violation of a legal prohibition.  
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law could mean either harmful (utilitarian) or wrong (desert).360  Strictly speaking, however, since 

intentional torts could also be described in these terms361, we need to probe a little deeper for the 

distinguishing feature of crime. 

If we consider that the criminal law is enforced through state-inflicted coercion in the 

form of punishment whereas torts are (usually, except for punitive damages) subject only to the 

payment of compensation (or other order to make the victim whole) to those victims who can 

prove loss attributable to the fault of the tortfeasor, this suggests there is something about a crime 

that makes it the business of the state to insist on consequences that go beyond (and indeed are 

independent of) compensation for loss suffered.  In getting at what that something is, desert 

theory offers a more convincing explanation than utilitarian theories. 

Assuming for the moment that state coercion is something that a free and democratic 

society would seek to limit as much as possible, it seems reasonable to expect that the coercion of 

the criminal law would be reserved for upholding/protecting things that cannot be adequately 

protected by less intrusive measures.  What is so important that it requires this kind of protection?  

In this, I share Arthur Ripstein’s view362 that what requires the protection of the criminal law are 

the minimum standards of acceptable behaviour without which a free and democratic society 

                                                      

360 Or both, though one objective always remains dominant.  Some scholars have tried to develop 

what have become known as “mixed” theories of punishment.  HLA Hart’s well-known and admired 

approach is referred to as side-constrained utilitarianism, though it has, by and large, failed to satisfy desert 

theorists such Anthony Duff, Andrew von Hirsch and Andrew Ashworth, Michael Moore, and Arthur 

Ripstein, who believe Hart’s theory does not alter the essentially instrumental nature of utilitarian 

approaches.  This being said, Ripstein’s approach, on which I draw, has a similar aim to Hart’s in that it 

tries to bridge the gap between utilitarians and consequentialists: it is a Kantian approach that incorporates 

deterrence: Ripstein (2009). 
361 Of course, much of tort law is concerned with the harm caused by carelessness, which lacks the 

kind of awareness that characterizes intentional torts and a fortiori, mens rea crimes.   
362 Ripstein (2009); Ripstein (1998). Ripstein’s account of criminal law and punishment is firmly 

grounded in the broader idea that law can balance individual responsibility and social equality: Ripstein 

(1998), at 1-2.  
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would be difficult to imagine363.  In his conception, criminal law and punishment serve to 

maintain a balance between freedom and restraint that rests on reciprocity – absolute freedom to 

make decisions about how to behave is fettered to the extent that it might interfere (in ways that 

are inconsistent with the fundamental values364 around which a society is organized) with the 

freedom of others to do the same.   

Viewed in this way, what makes a crime different from and more serious than a tort is 

that it amounts to behaving outside the bounds of the minimum standards of acceptable behaviour 

required so that everyone can act freely.  Since upholding these standards is, of necessity, a power 

reserved for the state (who exercises it in the name of and on behalf of all members of a society), 

acting as though one is not bound by the prohibitions of the criminal law is a serious affront to the 

society that these prohibitions are designed to protect, independent of any specific impact on 

identifiable victims.365  It is this element of crime – the arrogation of the state’s power to 

determine what is and is not permissible – that cannot be tolerated (as opposed to tolerated 

subject to compensation for injury366).  As a consequence, the response to crime must do more 

                                                      

363 I do not want to argue the possibility that in some idealized situation, a free and democratic 

society might exist without a criminal law.  Such a view is impractical and ignores the fact that there will 

always be circumstances where someone will end up doing something that violates the basic understanding 

on which a society is held together (ie something inherently culpable). 
364 Ripstein refers generally to “individual rights” though he indicates these include such 

fundamental rights as the right to life, physical security and property.  Ripstein (1998), at 157. 
365 I concede that this can also explain why punitive damages are sometimes required for 

particularly egregious torts.  Nevertheless, civil liability is, at base, predicated on being answerable for the 

consequences of wrong choices, not the making of a wrong choice itself.  Though punitive damage may be 

imposed to convey disapproval for how harm is caused (ie the choice that is the source of the harm), 

without some nominal harm to someone, there is no tort and without a tort, there can be no punitive 

damages.  By contrast, crimes are not necessarily predicated on actual harm – conspiracy is wrong 

regardless of whether it produces any harmful effects.  Only the intention to produce harmful effects by 

means of the conspiracy is required.    
366 As discussed previously, this distinction is used frequently in utilitarian (esp L&E) accounts of 

punishment, especially in relation to economic crimes and crimes committed by business entities (usually 

corporations).   The underlying premise is that businesses are reliably rational in that they seek to maximize 

their utility (profits) and that most economic crimes are morally neutral (in that in the absence of a 

prohibition, they would be seen as acceptable commercial practices).  As a consequence, criminal offences 

applied to a business context are just a way of increasing the cost of non-compliance of the law: they do not 

cast a judgment on the offender or the behaviour underlying the crime.  I do not agree with this view.  I find 
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than compensate for the effects of criminal behaviour, it must nullify the unacceptable arrogation 

of state power the crime represents.  Punishment is the means by which this is achieved.   

4.3.5 Why does crime demand punishment? 

If crime is the attempt to set one’s own standards of behaviour, contrary to those set out 

in the criminal law, and the purpose of the criminal law is to uphold its standards consistently and 

fairly, why is punishment required?  Punishment is needed because attempts to set one’s own 

rules for the outer bounds of behaviour cannot go unanswered.  The supremacy of the law 

demands that these attempts at usurping the state’s power be undone by refusing to give effect to 

the offender’s personally defined standards of acceptable behaviour.  Part of this undoing process 

requires re-subjecting the offender to the standards protected by the criminal law.   

Very briefly, the key to effective punishment is that it responds to crime in two ways: 

publicly and at the level of the offender.  The public response is important because the standards 

that are being upheld are public.  It must convey that any private redefining of these public 

standards (which undermines the publicly established balance between freedom and protection 

intended to apply to all equally) will not and cannot be tolerated, that no one is exempt from the 

obligation to respect the legal prohibitions of the criminal law.  This is achieved through a 

consistent and fair application of state coercion that is informed by the public perspective of 

protecting and upholding the law (and not the private perspective of injury/loss of a given victim).  

I will use Ripstein’s term omnilateral viewpoint to refer to this concept. 

Punishment must also speak to the offender, however.  Specifically it must respond to the 

fact that the offender has behaved in a way that is inconsistent with the legally protected freedom 

upheld by the criminal law.  The response to the offender is important because upholding the law 

                                                      

it conflicts with the basic principle invoked to justify mens rea liability – that it is reserved for those 

instances where the exercise of rational choice by the offender is culpable. 
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requires not only that the offender answer for the consequences of behaving as though he or she 

held the power to decide what is and is not acceptable behaviour, but also that he or she 

acknowledge that this arrogation of power is itself wrong.367  Ripstein describes this process as 

negating the rationality of the offender.  The objective is to use punishment to impose suffering 

and/or payment that renders the attempt at arrogating state power ineffective, as seen from the 

perspective of the offender.  In other words, punishment should have a dual effect: imposing 

payment or suffering on the offender because of the loss or injury caused to others and 

eliminating whatever the offender might have hoped to achieve368 by purposely acting in a way 

that falls outside the parameters of acceptable behaviour.  As we will see in the next section, the 

emphasis on purposive action (in the sense of acting with a purpose or for reasons) in this 

conception of crime and punishment provides a compelling basis on which to argue that 

organizations ought to be held to account for crimes. 

4.4 Connecting who is answerable to the goals of the criminal law: justifying the 

separate liability of organizations 

Before discussing how a desert-based view of criminal law supports the need for separate 

organizational liability, I will briefly revisit Ripstein’s idea of reciprocal freedom, because 

freedom is a concept we tend to associate with human beings.  Though freedom can be defined 

strictly in human terms, within the confines of a general purpose of the criminal law directed at 

upholding standards of behaviour, it can be defined generically as the freedom to make decisions 

                                                      

367 Even if the offender rejects that his decision was wrong (ie disagrees with how the law fetters 

how he can make reasoned decisions), punishment will force him to accept that whatever the personal 

reasons for the decision, these cannot serve to justify arrogating the state power to define minimum 

standards of acceptable behaviour. 
368 This could be as simple as getting away with the crime (ie being able to do as he or she wished, 

unfettered by legal prohibitions).  It might also be more calculated – such as determining that a prohibited 

course of action might result in a greater pecuniary gain than abiding by the criminal law – though one 

must be careful not to see crime solely in terms of a cost-benefit analysis by the offender.  As I discussed in 

chapter 2, even where one might expect costs and benefits to matter (corporate crime is a good example), it 

is far from clear that it is possible to make these calculations accurately. 
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about how to behave369 as a function of one’s own reasons/beliefs/needs/goals (purposive 

action).370  Viewed in this way, if organizations have the capacity to make decisions about how to 

direct their actions in the pursuit of their goals, then they can exercise the kind of freedom371 

(particularly with regard to economic matters) that is relevant to the criminal law, even if the 

extent of this freedom is not co-extensive with that of natural persons. 372   

Applying the desert-based conception of criminal law and punishment outlined in the 

previous section, it would make sense to expect that whatever freedom organizations have to act 

in furtherance of those objectives that matter to them, it must be exercised within the confines of 

the reciprocal balance upheld by the criminal law, ie freedom is fettered to prevent unacceptable 

interference in the exercise of freedom of others.  To the extent they can act with purpose, 

organizations must be subject to the same publicly determined confines of acceptable behaviour 

as individuals. 

If we accept that a reciprocal system of freedom must apply the standards on which it 

rests consistently and fairly so that all holders of freedom are subject to the reasonable standards 

of legally protected freedom, then organizations too must be answerable when their freedom to 

act is exercised without regard for the limits imposed by the criminal law.  This is important 

because crime is not just about acting, wrongly, as if one holds the power to determine the 

confines within which to pursue one’s objectives373, it is doing so with the implicit reliance on 

                                                      

369 I use behaviour here as a general term to refer to observable acts and intentions, which for 

organizations might take the form of implementing policies and decisions or undertaking courses of action. 
370 Even if Ripstein does not specifically discuss organizations or group actors, his view of 

freedom is flexible enough to accommodate my generic definition. 
371 This freedom is not the same thing as legal personality, though legal personality does provide a 

measure of certainty as to how the law will interpret the acts and intentions of a legal person and what legal 

effect may be given to them. 
372 I am not making a claim either way, only that organizational freedom does not have to be co-

extensive with human freedom. 
373 My wording is deliberate.  I do not want to suggest that all crime is a net benefit to the offender 

in the sense of benefits outweighing costs.  The reasons for committing a crime are not necessarily rational 
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others not doing the same and thus being free from their interference.  The arrogation of power 

thus establishes an unacceptable and unfair asymmetry in the adherence to the rules of the 

criminal law that that is inconsistent with a system predicated on everyone complying with the 

publicly determined reciprocal balance of freedom and restraint.  If the source of this asymmetry 

can be traced to the action of an organization, then one would expect that the criminal law would 

respond to the organization directly.  Seen in this light, separate organizational liability plays an 

important role in advancing the overall purpose of the criminal law to what would otherwise be 

gaps in the ambit of criminal responsibility outside the reasonable bounds of the responsibility of 

individuals. 

The above underscores the importance of tying separate accountability of organizations 

under the criminal law to the need to respond to organizational arrogations of the power to decide 

what is permissible, as this frames the need for separate liability of organizations within the larger 

purpose of the criminal law to uphold the balance between freedom and restraint.  If organizations 

are responsible subjects, then under a desert-based view of the criminal law, separate 

organizational liability not only makes sense, it plays an crucial role in ensuring that the criminal 

law be able to nullify the asymmetry created by the crime.  This is even more apparent when one 

considers that the bounds of organizational responsible agency are dictated much more directly 

by the basic principle of responsible agency – that only those with a capacity for purposive action 

may be called to answer – than is the case for individual responsible agency.  When this is 

combined with the infinitely greater potential of organizations to generate good and harm through 

their actions, failing to treat organizations as responsible subjects leaves a substantial gap in the 

scope of the criminal law where it is very much needed.  

                                                      

in the way utilitarians use the term.   It is far from clear the reflex to assume that organizations (esp 

business organizations) are objectively rational in an economic sense rests on a sound basis, especially for 

mens rea crimes. 
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Chapter 5 – Responsible Agency and the Criminal Law 

The preceding discussion made plain that justifying organizational punishment 

presupposes that organizations are indeed capable of being treated as distinct subjects of criminal 

law.  In the next two chapters I make the case that this supposition is well-founded and sketch out 

the rough outlines of what this organizational responsible subject would look like (figuratively of 

course).  

I begin this process by examining what it means for a subject to be treated as responsible.  

Drawing on Hart’s taxonomy of responsibility, I separate the different kinds of responsibility so 

as to distinguish between basic responsibility374 and the responsibility that is ascribed to a specific 

subject when the legally required conditions are met in a given case.  From here I distill the 

abstractly defined characteristics that make up basic responsibility and streamline them into two 

essential components – autonomy and the capacity for purposive action.  Getting to the essence of 

what defines a subject who has the potential to be held responsible in this way provides the 

template for considering whether organizations can be said to have these qualities but in a way 

that manifests itself differently from the way they do in individuals.  

In the final part of the section, I look at how the concept of responsible subject informs 

the conditions of the responsibility ascription process.  It is here that we see that the bounds 

within which the analysis of individual responsibility are circumscribed rely on analytical 

shortcuts from which the exercise of the capacity for reasons is assumed or implicitly bounded by 

what are seen as the reasonable limits of human cognition.  In outlining this latter point, I 

distinguish between the entirely defendable goal of these shortcuts to make proof of the cognitive 

qualities of the responsible subject feasible and the means by which is it is done.  Given the 

                                                      

374The term is Gardner’s. Gardner (2007), at 183. 
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importance of these shortcuts in framing how we delineate the acceptable limits for ascriptions of 

responsibility, I suggest equivalent shortcuts are needed to support the implanting of an 

organizational locus of analysis within the process of ascribing responsibility to organizations. 

5.1 The responsible subject and the criminal law 

The question of what constitutes “responsibility” and who is a “responsible subject” is 

recurring theme in criminal law theory.  To shape the discussion that follows as efficiently as 

possible, I start with a brief general overview drawn from the work of certain prominent theorists 

whose analyses of responsibility I find well-suited to my purposes.  This allows us to get a 

glimpse of the diversity of questions that arise in connection with exploring what responsibility 

means and helps to situate those issues of relevance to organizations within the larger debates that 

characterize scholarship in this area.  This sets up the subsequent discussion of those matters of 

relevance to my reframing exercise by providing a logical sequence in which to address them. 

5.1.1 Responsibility: The general concept and Hart’s taxonomy 

What is it that enables us to say that someone is, or is not, a candidate for criminal 

responsibility375?  This question is a broad one and a full exploration of it exceeds what is 

required to reframe how we think about responsible agency.   

As Hart noted, it is difficult to generalize about what it means to be responsible because 

the expressions “responsibility”, “responsible” and “responsible for” cover a wide range of ideas 

                                                      

375 Though the expression criminal responsibility is sometimes used interchangeably with the 

expression criminal liability, in this discussion I will use the former expression to refer to the condition of 

being answerable in an abstract sense, leaving the latter to refer to what is imposed following the 

determination of guilt with regard to a specific crime (being found liable for x).  Hart separates the two 

ideas in his taxonomy of forms of responsibility.  What I call responsibility, he calls “capacity-

responsibility”; he calls legal responsibility in the sense I mean it “liability-responsibility”: Hart (2d ed., 

2008), at 212.  Duff also insists on making a distinction between responsibility and liability: Duff (2008), at 

19-23. 
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that, though they may overlap and are connected in some ways, are not the same.376   In trying to 

get at what responsibility refers to, most theorists set out a number of examples that illustrate the 

range of situations in which one might use the term.377  From this range one can then look for the 

commonalities between the situations to begin the process of defining what responsibility is.  

Though there is no particular order to this process, the aim is to look at this idea from several 

angles to capture the various meanings responsible has in different contexts.  The end result of 

this process varies, but typically includes a taxonomy of types of responsibility or identification 

of its core attributes.  This reveals that there are both legal and extra-legal meanings of 

responsibility and within the legally significant meanings further distinctions must be made 

between responsibility as a recognition of a capacity to be treated as responsible and 

responsibility as the conditions under which liability and blame can be ascribed. A closely related 

matter that is often examined in conjunction with identifying the meanings we associate with 

responsibility is the significance of the prepositions that situate ascriptions of responsibility in a 

certain context. Though there is some debate as to whether the prepositions are inseparable from 

the simplest form of responsibility, most commonly responsibility is seen as inherently relational 

and can be described as: “A is responsible to B for X.”378 

Mindful of Hart’s observation on the multiple meanings of “responsibility”, I will 

nonetheless venture that part of being “responsible” is being personally connected to a state of 

affairs or event in a way that one can be said to answerable for it, either by bearing the 

consequences or reaping the fruits of what the event or state of affairs entails.  Though the nature 

                                                      

376 Hart (2d ed., 2008), at 211. 
377 See eg Hart’s exploration of the different ways one can use the word “responsible” within the 

context of a single person (a sea captain in his example): Hart (2d ed., 2008), at 211.  See also: Feinberg, 

Joel, "Action and Responsbility" in  Doing and Deserving: Essays in the Theory of Responsbility, 

(Princeton: Princeton University Press, 1970) 119 [Feinberg (1970)], at 119-129; Duff (2008), at 19-36; 

Gardner (2007), at 175-182; Fletcher (2000), at 454-504. 
378 See eg Duff (2008), at 19, 23-24; .  Gardner disagrees: Gardner (2007), at 181. 



 

 

206 

 

of the connection can be either causal or on the basis of status or relationship, the critical common 

thread is that the person is in a position to exert control over how he or she is connected to the 

event.379  But what kind of connections are responsibility-inducing?  Hart’s taxonomy of four 

types of responsibility offers a first cut at an answer.  In the first type, the connection is 

established by means of the duties that flow from a pre-existing relationship (that may exist 

independently of the law) or legal or moral obligation (though Hart keeps this idea fairly 

loose380).  Hart called this “role responsibility”.381  The second, called causal responsibility, refers 

to responsibility that flows from the contribution made by someone or something to an 

occurrence or an outcome.382  In setting out this kind of responsibility, Hart acknowledges that it 

can and is plausibly ascribed to things or non-human factors and for this reason, insists that being 

causally responsible is not limited to situations where we seek to affix praise or blame on the 

responsible party; it can be purely descriptive (for eg the storm caused damage to power lines 

interrupting electrical service to the city).383  It is also not necessary for someone to be the sole or 

even the most important cause of an outcome for them to be seen as causally responsible. The 

third type of responsibility is legal-liability.  Here the connection between the responsible party 

and the outcome is dictated by the ambit of the law, either civil or criminal, and its scope can 

                                                      

379 I concede the wording is awkward.  In general, where the connection is purely causal, it would 

be better to say that the person had control over the cause of the event.  Where the connection is through 

status or relationship, the cause is really another person over whom the “responsible” person exercises 

control, such as an employer for an employee or a parent for a child.  Because the chain of causation goes 

through another person, this latter connection is more indirect.  Not surprisingly, this indirect form of 

responsibility, common in tort law, is not sufficient as a basis for mens rea liability (though it is for penal 

offences based on strict or absolute liability). 
380 As Duff notes, not all obligations we bear by virtue of a specific role are necessarily moral or 

legal.  He uses the example of the obligations of goalkeeper to his or her team.  If the goalkeeper fails to 

discharge his obligations to his team, he can seen as responsible for the consequences that flow from this 

failure, such as the loss of a game, even though there is no moral blame at stake. Duff (2008), at 24 and 30. 
381 Hart (2d ed., 2008), at 212-213. 
382 Hart (2d ed., 2008), at 214-215. 
383 Hart (2d ed., 2008), at 215. 
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overlap with role-responsibility but will not always be the same.  Indeed, liability-responsibility is 

not imposed in some cases where role-responsibility is and vice versa.   

When we get to Hart’s final category of responsibility we see that my initial description 

of responsibility as being predicated on the existence of a connection between the responsible 

party and an action or outcome does not fully capture what it means to be responsible.  This 

brings to the surface an element that the focus on connections obscures.  Before we can even 

speak of being responsible in a given situation, we must first be the kind of person who is in a 

position to be treated as responsible.  In other words being responsible presupposes the existence 

of certain basic attributes.  Hart called these this kind of responsibility “capacity-responsibility”384 

and the attributes it presumes “normal capacities”385 (the qualifier normal was almost certainly a 

reflection of his sense that these are basic human traits).  He grouped them into three qualities: the 

ability to understand what is required of us (on the basis of moral or legal rules) (the ability of 

understanding), the ability to consider these rules as one makes decisions about how to act (the 

ability to reason) and the ability to follow through on one’s decision once made (control of 

conduct).386   

5.1.2 Basic responsibility: Separating the qualities to be responsible from the conditions for 

responsibility ascription 

For my purposes, I make a distinction between the first three of Hart’s categories – 

which, though more broadly drawn in Hart’s discussion (and as such not limited to the confines 

of the criminal law), can be of assistance when we evaluate whether someone meets the 

conditions to be criminally responsible – and the fourth, which establishes who can be subject to 

such an evaluation in the first place.  John Gardner makes a similar distinction between what he 

                                                      

384 Hart (2d ed., 2008), at 227. 
385 Hart (2d ed., 2008), at 227. 
386 Hart (2d ed., 2008), at 227. 
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calls “basic” responsibility and “consequential” responsibility.387  Basic responsibility is: “the 

ability to give a rational explanation for one’s actions without giving one’s actions any rational 

explanation they did not actually have.”388  Consequential responsibility is the responsibility that 

causes a person to be subject to consequences for a wrong or mistake when the requisite 

conditions are met.389  Gardner goes on to observe that part of the challenge in getting at what it 

takes to qualify as responsible is that the principal attribute of responsibility – the ability to reason 

– is actually a compound.  First, the responsible subject must be able to use reasons when making 

decisions about acting, not acting, thinking etc. But given the essentially explanatory character of 

the responsibility ascription process, the responsible subject must also be able to use the reasons 

again when giving an account of what he or she did.390   Being responsible in the basic sense is 

thus to be treated as a rational being capable of giving an account of oneself.391  The emphasis on 

the ability to make use of reasons to explain oneself is helpful because it casts the responsibility 

ascription process in a way that allows for the inevitable reality that responsible subjects will be 

motivated to explain their actions in a way that minimizes the consequences (because they want 

to avoid consequential responsibility).  Being a responsible subject is being treated as capable of 

providing an explanation and it is via this explanation that the responsible subject asserts this 

status (even as they deny that responsibility should be ascribed to them in the circumstances). We 

can see that it is this capacity that drives the responsibility ascription process: the responsible 

subject is given the opportunity (though in the context of the criminal law, not the obligation) to 

provide an explanation, the sufficiency of which will then be judged according to the applicable 

legal rules. For Gardner, recognizing that a responsible subject is endowed with the ability to 

                                                      

387 Gardner (2007), at 180-181.  Gardner attributes the expression “consequential liability” to 

Ronald Dworkin, Sovereign Virtue : the Theory and Practice of Equality (2000), at 287. 
388 Gardner (2007), at 183. 
389 Gardner (2007), at 177. 
390 Gardner (2007), at 184-185. 
391 Gardner (2007), at 185. 
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provide a rational explanation for his or her actions is integral to taking that subject seriously as 

an autonomous rational being.392  That the rational being will be in most cases motivated to 

present a rational explanation that serves to justify or excuse the conduct does not diminish the 

importance of taking this explanatory capacity seriously. 

Taken at this general level, concept appears to make a lot of sense, particularly as it is 

tied to an intuition that it is unfair to blame people for actions unless the cognitive and volitional 

requirements of liability are met (I return to this connection later).  Before moving on, however, I 

want to acknowledge a critique of this kind of capacity-based view of responsibility that my 

reframing process will not address, not because it is without importance, but because it is a long-

standing issue whose scope goes well beyond the specific concerns of organizational liability and 

on which there will never a consensus with regard to solutions.  The crux of matter, as Nicola 

Lacey has noted, is that this appealing intuition about responsibility is built on the notion that the 

reasons relevant to ascribing responsibility can and should be gleaned from the subjective 

psychological state of the responsible subject, something which though laudable is not an 

accurate reflection of how the criminal law actually works.393  Indeed, not only do large swaths of 

the criminal law not require proof of the responsible subject’s actual reasons for action, even 

where even where subjective fault is required, we allow deviations from the ideal of proving that 

the reasons for action correspond precisely to what is prohibited (an example of this kind of 

deviation is where we ascribe responsibility to a subject for causing specific consequences 

intentionally when the subject did not, in fact, intend those consequences, but intended other 

consequences394).  This puts pressure on the assumed link between responsibility and intention 

                                                      

392 Gardner (2007), at 184. 
393 Lacey (1988), at 62-63. 
394 For an in-depth analysis of the many ways that the criminal law permits the attribution of 

responsibility to a subject whose subjective state of mind does not match up to an intention to do what is 

prohibited, see Duff (1990).  
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generating complex and inconsistent accounts of how to reconcile the two.395  This tension is part 

of the reason for the emergence of convenient presumptions about when a subject is taken to have 

the qualities of a responsible subject since this alleviates the considerable burden of actually 

determining the specific state of mind of a subject. 

 

5.2 The qualities of the responsible subject 

While acknowledging that there is a gap between the theory and reality of basic 

responsibility, the ideal of basic responsibility nevertheless retains symbolic importance which 

supports the legitimacy of the responsibility ascription process.  We can defend criminal 

responsibility as appropriate and just because it is restricted to those whom we see as reasonably 

(at least prima facie) able to answer for themselves in the way that is expected under the criminal 

law.   

Is this true of organizations?  Can we defend the ascription of responsibility to 

organizations because they qualify as responsible subjects? In the next section, I lay the 

foundation for answering this question by asking a closer look at the basic (“normal”) qualities 

we associate with responsible agency to establish the frame of reference against which we can 

consider whether organizations qualify.  I start with a brief sketch of what the conventional – 

individual – responsible subject looks like. 

5.2.1 A sketch of the responsible subject 

                                                      

395 Lacey (1988), at 62-64. 
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Under the dominant unitary subjectivist396 version of the responsible subject it is the 

psychological state of mind of the subject that provides the primary support for the claim that 

responsible subjects are legitimately called to answer for their actions.397  The key quality of the 

responsible subject is that he or she is endowed with a capacity398 to deliberate on the basis of 

reasons (or rationally399).  This capacity can be broken down further to distinguish the primary 

capacity to use reasons to make decisions about actions from two closely related but nonetheless 

distinct qualities – the ability to perceive and understand legal duties and rules that might bear 

upon any course of action ultimately undertaken (what Hart calls the capacity for 

understanding400) and the ability to act in a manner consistent with one’s reasons for action (what 

Hart calls control over actions401).  This primary capacity is seen as critical because if one is able 

to act for reasons, then when one converts reasons into action, one is taken to be able to offer an 

explanation of one’s actions by reference to the reasons that prompted it.402  This ability to 

                                                      

396 The phrase is Lacey’s: Lacey (2001), at 354.  Norrie calls it “law’s psychological 

individualism” and is very critical of it: Norrie (2014), at 35-36.  I discuss Norrie’s criticisms briefly later 

in this section. 
397 See eg Duff (1990), at 99-105; Hart (2d ed., 2008), at 218-219, 227-228; Gardner (2007), 182-

185. 
398 Not everyone endorses the capacity-based view of responsibility.  Lacey argues that there is a 

role for a character-based form of responsibility in her justification of state punishment Lacey (1988), at 

65-72.  She pursues this theme in her later work as well: Lacey (2001); Lacey (2012).  There is much to 

commend Lacey’s approach; it offers interesting insights that could, if pursued further, be used to re-shape 

organizational criminal liability, particularly in the context of negligent or reckless creation of situations of 

risk, where attention to organizational “character” in the form of organization culture or practice may offer 

a better way to examine the wrongfulness of the conduct than the capacity view.  This being said, adopting 

Lacey’s view challenges the prevailing belief that character should not form the basis of an assessment of 

criminal liability.  As such, I have opted to remain within the dominant paradigm for the purposes of this 

discussion. 
399 I prefer the expression “on the basis of reasons” since sometimes the terms rational and 

rationality suggest that the reasons are unified by one or more predominant considerations, such as 

maximizing utility (or pleasure).  The problem with the notion of utility is not that individuals do not, at 

least sometimes, take into account their desires and objectives when making decisions, but that the calculus 

is more complex than it appears.  It may also be subject to external constraints.  I have already noted that 

the idea of internal coherence in decision-making is more likely for organizations, a point I take up later. 
400 Hart (2d ed., 2008), at 227. 
401 Hart (2d ed., 2008), at 227. 
402 Gardner (2007), at 181-182.  See also: Duff (1990), at 74-77. 
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respond when asked to explain oneself lies at the heart of answerability, which is what 

responsible agency becomes when there is actually something for which a responsible subject 

must account.  To be called to answer for one’s actions is important because being treated as 

capable of providing a rational explanation for an occurrence or an outcome that outwardly 

appears – at least prima facie – to be attributable to the exercise of the capacity to act for reasons 

is to take that author of that action, and his or her status as a responsible subject, seriously.403  

Whether or not one is ultimately judged to be responsible is normally a matter of assessing 

whether the explanation offered points to a psychological state of mind on the part of the subject 

that constitutes an acceptable justification or excuse.404  If none can be provided, then one is 

liable to be subject to punishment (though whether or not and how much punishment is actually 

inflicted depends on considerations tied to the objectives of punishment and the principles of 

sentencing). 

To set the stage for a streamlined and tailored template from which to build an 

organizational version, we need to look a little closer at those aspects of responsibility 

conventionally associated with the responsible subject and which inform the delineation of the 

abstract category of individual responsible subject.  Though strictly speaking these qualities are 

taken to be present in the responsible subject at the same time, I have placed them in the order 

that one would expect them to present themselves when the responsible subject actually uses his 

or her capacity in a way that triggers the responsibility ascription process:   

1. Autonomy: the subject is identifiable and can be said to exist separately from 

other subjects. 

                                                      

403 Duff (2008), at 26. 
404 Gardner (2007), at 182; see also, Duff (2008). 
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2. Capable of acting for reasons (1) (ex ante): Capable of applying reasons to 

inform whether and how to act 

3. Capacity for understanding: Capable of taking into account rules that can (or 

might) bear on the nature and extent of permitted action under the law 

4. Control: Capable of exerting control over actions (such that one can say that the 

action was executed in a way that is consistent with the reasons for action and 

was done freely and not through constraint) 

5. Capable of acting for reasons (2) (ex post): capable of explaining action 

undertaken for reasons by reference to those reasons.  

 

5.2.2 Autonomy 

Very little is said in conventional theories about the autonomy of the responsible subject 

(outside critiques of the presumption of free will and choice) because there is little debate about 

whether or not each individual human being is autonomous.  As Wells has observed, the language 

of rationality and autonomy used in criminal law theory assumes a human body, an agent with 

power over his body. 405  It is not hard to see why this view of autonomy is so strongly 

established.  The physiology of the human body makes natural persons easy to distinguish from 

other living things and from each other.  It is relatively easy to say X did this, or Y did that, just 

by observing the human body of X or Y engaging in the act in question.406  Moreover, the 

physical autonomy and integrity of the body means that we automatically see and interpret 

                                                      

405 Wells (2001), at 65.  Wells does not think this assumption is needed. 
406 I refer to positive acts, but the same reasoning applies to omissions. Usually a criminal 

omission is predicated on the existence of a positive duty, which makes it easier to observe when the 

absence of action amounts to a failure to do something.  
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observable behaviour at what I will call the “whole body” level.  In other words, behaviour is not 

broken down into individual body parts or biological processes even if these might be separately 

identified and studied.  Whatever the underlying biological components, it is their cumulative 

result – the observable human behaviour – that is relevant.  This can be explained by the fact that 

we assume the body is directed by a single will that determines why, how and when to make the 

body act – we can refer to this as the mind, though it is obviously more complex (it comprises the 

intellectual, emotional, psychological makeup of an individual). Every natural person is thus a 

conjunction of a unique body and mind. 

For individuals, there are two facets to autonomy.  The first is the physical – can the 

subject be identified as a distinct being who exists separately from other beings.  There is little 

doubt that this physical dimension of autonomy is simply presumed where an individual is alive.  

A living human being is, by definition, distinguishable from all other human beings and thus 

capable of being identified specifically.  This first level of autonomy is hardly acknowledged, but 

it matters keenly because the physical separateness of individuals establishes the lowest level of 

granularity at which responsibility can be evaluated.   

Implicit in this acceptance of the individual as the basic unit of responsibility is that the 

physical autonomy of the individual is not normally dissociated from the cognitive or intellectual 

autonomy of the individual.  This second facet of autonomy refers to the individual as a source of 

will the content and exercise of which he or she controls exclusively.  Without denying that 

individuals may be constrained by others or by circumstances to exercise their will in a certain 

way, the basic idea of autonomy rests on the ideal that every person is the master of his or her 

own mind.  The presumption of cognitive autonomy has a further component – that the autonomy 

is not only separate from others but comes from a single source, that is to say, there is only one 

mind within the physical confines of an individual body.   
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It is the conjunction of these elements that provides the basic foundation from which it is 

then possible to claim there is such thing as a concept of acting for reasons.  This is implicit in the 

way the capacity for reasons has been articulated, be it Hart or Gardner’s vision: the essence of a 

person is an autonomous “embodied”407 mind that combines a clearly identified body (with a 

physical capacity for action) with a cognitive capacity to identify and consider reasons for action 

by that same body. 

5.2.3 The qualities of the autonomous subject: Reason, understanding and control 

Physical and cognitive independence from others is a necessary but not sufficient 

condition to qualify as a responsible subject.  The primary trait that distinguishes the responsible 

subject from subjects who lack the qualities to be responsible is the dual capacity for reasons: (1) 

to identify and apply reasons to the process of deciding how to act or not to act, and (2) to offer 

an explanation of one’s actions that draws on reasons408.  Underlying both is the expectation that 

responsible subjects act with some degree of conscious deliberation.  Since not all conscious 

deliberation is relevant to criminal responsibility, Hart’s two other elements of capacity-

responsibility provide a way to sharpen the picture further.  The capacity for understanding the 

range of action permitted (or prohibited) under the law relates to the ability to make sense of legal 

rules in relation to one’s actions.  The capacity for understanding is an important complement to 

the capacity to act for reasons because it serves to restrict the permitted ambit of conscious 

deliberation that can be used to ascribe responsibility.  By insisting that the responsible subject 

not only be able to exercise conscious deliberation but also be able to apply to it an understanding 

                                                      

407 The expression is Hart’s: Hart (2d ed., 2008), at 221. 
408 As noted previously one has to expect that when called to explain, the subject will be motivated 

to offer those reasons that minimize responsibility ascription.  This means the reasons used to explain 

action are likely to be put in their most favorable light, which may obscure the true nature of the reasons for 

action.  The subject may also be motivated to offer a plausible explanation based on reasons that are not his 

actual reasons for action.  Cf: Gardner (2007). 
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of applicable rules reinforces our confidence that, even at an abstract level, the qualities of the 

responsible subject delineate a reasonable and fair potential ambit of responsibility.  

 With regard to the capacity to “conform to decisions once made”409, it further bounds 

what constitutes conscious deliberation by indicating the level of control over actions needed for 

the action to qualify as an expression of the capacity to act for reasons.  For my purposes, it is 

helpful to break this control down into two levels.  The first, simple level is the capacity to exert 

the minimal mental control over the action.  This can be described as acting in the awareness of 

what one is doing.  Second, there is a higher level of control where conscious action is modulated 

to give effect to the decision made.  At the level of abstraction needed to delineate the qualities of 

a responsible subject, the existence of such control must only be possible in the sense that the 

subject is taken to be endowed with the physical and mental qualities needed to control the body’s 

movements and, where required, to direct them in a particular way or toward a particular end.410  

Implicit in this idea of a capacity to control one’s actions is that it is done without compulsion.  

Though this aspect of control is more properly seen as an essential condition required for the 

ascription of responsibility rather than an attribute of the responsible subject, at a very general 

level, it is assumed that a responsible subject is the kind of subject who can normally refrain from 

the pursuit of action, even if this might be refuted in a specific case.411    

5.2.4 Getting beneath the abstraction: the effect of the body-mind connection 

                                                      

409 Hart (2d ed., 2008), at 227. 
410 For the moment, I have not differentiated between the two levels of complexity associated with 

intentional action in the criminal law: general intent (the basic level of engaging in movements on purpose) 

and specific intent (more complex intent where movement is done on purpose and for a purpose).  I discuss 

these later in the section in connection with the analytical shortcuts used to prove intent. 
411 Without pushing this point too far, the exclusion of children under a certain age (12 in Canada) 

as subjects of criminal law could be seen as a recognition that young children lack the cognitive and 

physical maturity to restrain themselves from prohibited actions where they have “reasons” to act (even 

where they are aware the action is prohibited), though one could also say that that whatever capacity 

children have to act for reasons, it is insufficiently developed for the purposes of being a responsible 

subject. 
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Pared to its essentials in this way, basic responsibility is beguilingly simple.  Aside from 

the choice of language used in conventional theories, which draws on human beings, the abstract 

descriptions would seem to require little adjustment in of themselves before embarking on the 

search for substantiation that organizations can exhibit the same qualities.  So why the need for 

reframing?  The answer lies in the connection between the abstract responsible subject and the 

liability ascription process: the matter of whether the subject is capable of providing reasons for 

his conduct is made in parallel with deciding if how he actually used his capacity for reasons is 

culpable.     

There is a kind of circularity between the content of basic responsibility and the 

conditions of the responsibility ascription process since these abstract qualities only come into 

play when the responsible subject has actually used them in way that demands he be called to 

answer for them.  On the one hand, whether someone qualifies as a responsible subject is only 

relevant when he or she has something to answer for and so is only determined in relation to a 

specific case.  As such, the question of whether a subject falls into the category of responsible 

subject is shaped by contours of the specific responsibility ascription process within which that 

subject is being judged, that is so say, whether or not A is a qualifying responsible subject is a 

question that will arise only if A is actually called upon to explain what prompted his or her 

actions.  On the other hand, the abstract qualities of the responsible subject are drawn into the 

responsibility ascription process because the responsible subject is the locus of analysis that 

anchors the assessment of culpability by ensuring that the maximum potential ambit of 

responsibility ascription cannot exceed the reasonable bounds of the (human) responsible subject.   

Further muddling this process is the inherent difficulty of proving directly that a subject 

actually possessed the qualities to be responsible and used them in a culpable way.  If we recall 

the three qualities Hart associated with capacity-responsibility: the capacity for understanding, the 
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capacity for reasons and the capacity for control of conduct, it is obvious that they are all 

essentially cognitive in nature and impossible to prove directly.  Given this, what kinds of indirect 

sources can we rely on to determine if the subject is the kind of thinking, rational being who can 

be held responsible for how he or she decides to convert intent into action?   

What we see if that for individuals, these indirect sources use what is actually observable 

– the body – as the basis for intuitions about the mind embodied within it.  First, we presume 

individuals normally act with control over their bodies (the principle of voluntariness) such that 

proof of an act by a subject is presumptively taken to be proof of the cognitive control needed to 

make it voluntary.  Second, we presume that individuals engage in action deliberately, that is to 

say that over and above the minimal control over the body that distinguishes voluntary from 

involuntary movements, when an individual acts, this action is taken to be evidence that the 

subject did the action on purpose in the awareness of the natural consequences expected to flow 

from the act (the so-called “common sense presumption” applicable to general intent offences). 

Finally, where an offence requires proof of an intention that cannot be presumed from an action 

alone (the kind of mental element required in a specific intent offences), the range of permissible 

inferences that can be made about the subject’s state of mind are determined by reference to the 

subject himself – what can he be said to have known or intended – something which is implicitly 

bounded by what is seen as the normal extent of human cognition (this is most common in 

relation to knowledge – we accept that there are limits to how much one person can know and 

that some things are simply too complex for one person to know or know all at one time).  

Without pushing the point too far, there is an implicit assumption that it makes no sense to 

consider intentions that relate to actions that are beyond what an individual could plausibly bring 

about.  This provides an outer boundary to the cognitive part of the capacity to act for reasons; 

even as abstractly understood, it is taken to be finite.  This flows into the responsibility ascription 
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process, focused as it is on a particular concrete manifestation of the capacity for purposive 

action, where the physical part of the offence implicitly determines what kind of mental element 

is plausibly relevant to culpability.  This has the effect of restricting the universe of circumstances 

that will be taken to be accurate sources of indirect evidence about the accused’s psychological 

state to those that would constitute a reasonable human explanation for the action in question.  

Going back to Gardner’s point about basic responsibility being a compound of the capacity to act 

for reasons (at the time of the offence) and the capacity to explain those reasons (at the time of 

accountability, usually at trial), the latter keeps the former within manageable bounds.  

If we take the example of a prosecution for assault, it is the occurrence of the apparent 

assault that puts the matter of the accused’s capacity for reasons in play.  When one considers that 

the criminal law is structured to focus only on what is relevant to the specific case, excluding 

anything else from consideration, then we are only interested in the capacity for reasons of the 

accused in relation to that assault.  It is not necessary (nor would it be possible) to prove the full 

extent of the potential of the capacity for reasons of the accused.  Given this, what better way to 

establish that the accused had the capacity to act for reasons than to point to where the accused 

seems to have done just that, in other words, the alleged crime.  This is how the intuitions about 

human behaviour (people act voluntarily, people know what they are doing and are aware what 

their actions entail, people can only reasonably be said to intend things that it is plausible for a 

human being to do), are transformed into evidence a particular subject is a responsible subject 

simply because the subject in question is a human being.  The subject is human, therefore when 

he strikes another human, we are comfortable saying that the striking action was not an 

involuntary reflex and that it was done in the awareness it would result in an application of force 

to the victim.  An analogous line of reasoning permeates the consideration of the knowledge 

element of the offence.  While strictly speaking, whether the subject was aware of the victim’s 
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lack of consent to the force must examine the actual state of awareness of the accused, we 

implicitly bound this inquiry into the subject’s state of mind to a range of factors that could 

plausibly be seen as part of a human being’s cognitive awareness.   

If we look more closely at the four aspects of the capacity to act for reasons discussed 

previously, we can see that they are directed at identifying those whom it is reasonable to expect 

have the mental and physical qualities to commit an offence.  In other words, the category of 

responsible subject acts as a check on calling to account subjects who lack the ability to produce 

the kinds of act and kinds of intention that can be used for the purposes of an ascription of 

responsibility under the criminal law.  

In the next section, I explore in more detail how the abstract qualities of the responsible 

subject and the assessment of how these qualities are exercised tends to dissolve because of the 

presumption of a mind-body connection allows us to safely assume, largely on the basis of the 

physical existence of the human body, that the intangible cognitive qualities of the individual 

responsible subject are present.  So while general accounts of responsibility claim to be interested 

in the state of mind of the subject, how we actually go about determining its content relies heavily 

on the body. 

In order to illustrate how basic responsibility and consequential responsibility are 

connected, I have overlaid the normal qualities of the responsible subject onto the two central 

components of the responsibility ascription process: proof of the actus reus and the mens rea.  As 

we will see, the qualities of the responsible subject are relevant to both parts of the assessment of 

culpability.  Taking this angle focuses attention on the subset of the abstract qualities of the 

responsible subject that are relevant to the criminal law and helps us understand the emergence of 

short-form versions of the individual responsible subject that are designed to equate the general 

qualities of the responsible subject with how we prove that their exercise meets the conditions for 
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ascribing liability (in other words that they are culpable).  Understanding how these shortcuts 

work reveals that there is nothing inherently human about the qualities of the responsible subject, 

but that taking into account the human qualities of individual responsible subjects is critical to 

developing practical ways to prove these qualities.  This suggests that a similar process will be 

required in relation to the organizational responsible subject.  In other words, to be practicable, an 

organizational version of the responsible subject will require evidentiary shortcuts too, though 

they will not necessarily be structured in the same way.  

    

5.3 Understanding the analytical shortcuts that connect the qualities of the 

responsible subject to the elements of an offence 

5.3.1 From action to actus reus: the capacity to control action and the presumption of 

voluntariness 

As mentioned, earlier, the responsibility ascription process of the criminal law is 

triggered only where the abstract qualities of the responsible subject are converted into action that 

is, at least at some level, real – there must be some way to perceive it in time and space when it 

occurs (or to discern a lack of action where it ought to have been).  In the responsibility equation 

(A is responsible to B for X), this conversion can be observed in the X component. 

Perceptibility alone is, however, is insufficient for X to qualify an act as a potential actus 

reus, even if we can perceive A as the author of X.  What is needed to make a perceptible action a 

potential actus reus?  If we return to the qualities of the responsible subject, control over action 

(and implicitly autonomy) provide the metric against which we can compare actions that are able 

to qualify as an actus reus and those that cannot.  In the example of assault, if A strikes B with his 

hand, the level of control A must exert over his hand for the movement to be considered an act 

for the purposes of the criminal law is that the action is consciously done, as opposed to being an 
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involuntary reflex (when A moved his arm, he controlled the arm consciously, it was not a reflex 

as might occur when an elbow is tapped a certain way with a rubber mallet).  With the assessment 

of the actus reus, the inquiry into whether the act is conscious is limited, however – it refers to the 

control A exercised over the arm movement which is the source of the assault, not the awareness 

of A that he is moving his arm on purpose or that it could reasonable have the effect of striking of 

B. 

The requirement for this minimum level of control over physical movement is known as 

the principle of voluntariness (even if the label suggests an element of will, voluntariness does not 

require awareness).  At the abstract level of the responsible subject, human beings are taken to 

have the capacity to produce controlled actions that qualify as voluntary.  Embedded in that 

understanding of capacity is not only that all living human beings have the ability to act 

voluntarily but its exercise is so automatic (and for the most part beyond conscious control – we 

cannot decide to act involuntarily) that the basic expectation is that human action is, by its nature, 

voluntary.  When we see an individual act, the default interpretation, absent evidence to the 

contrary, is that bodily movements we can observe are indicative of the presence of voluntariness.  

Indeed, with very few exceptions (babies, unconscious persons), even those we deem not to be 

responsible subjects – children, those not of sound mind – have the capacity to act voluntarily in 

that the author can control his body.  As a consequence, for individuals, the matter of 

voluntariness arises only when the accused subject has, in a specific instance, acted in a way that 

lacks this minimum level of control.  Otherwise, the external action of adult responsible subjects 

is simply taken to include the essential cognitive element needed for that action to qualify for 

consideration as a potentially culpable act.  This presumption includes a further element related to 

the embodied mind: that when we see A act, the act is voluntary and the source of that 

voluntariness is A.  In other words, the consciousness of doing the action is inseparable from the 
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physical person engaging in the action because the integrity of the human body does not allow for 

another interpretation.412 

Since it is difficult to imagine more than one possible source of consciousness co-existing 

within one body, we do not contemplate that the consciousness which makes an act voluntary 

might not be so clear cut outside the context of individuals.  Since organizations can be composed 

of many individuals who engage in action, it becomes apparent that an organizational capacity to 

act cannot be adequately captured within the human paradigm of voluntariness and action 

subsumed within one body.  This suggests that to take organizations seriously, we need to 

consider how control over action takes form within a social structure and whether these provide 

elements from which we can presume that organizational action meets the requirements of 

voluntariness other than through the voluntariness of the individuals through whose actions 

organizational action takes shape.413       

Distilled down voluntariness is about control over actions.  Thus, if organizations can be 

said to exert an analogous control over the occurrence of physical acts then we have the 

beginnings of a basis for saying that they can be said to have the capacity to act independently 

from individuals and thus that we need to assess voluntariness from this organizational 

perspective. 

5.3.2 From cognition to mens rea : Linking the capacity for reasons to inferences about 

intent 

                                                      

412 One possible exception to this is sleepwalking (where the consciousness with which actions are 

done is deemed not to be that of the person doing the action because the consciousness of the person when 

sleeping is not the same as the consciousness of the person when awake).  Not surprisingly, sleepwalking is 

generally recognized as a form of non-insane automatism the proof of which negates the presumption of 

voluntariness.  
413 I do not exclude the possibility organizational action might sometimes manifest itself through 

the actions of a single person, but this should be determined from an organizational perspective, ie what 

constitutes voluntary action in an org context, not simply by piggybacking on individual voluntary action. 
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Within the responsibility ascription process, whether or not there is culpable intent is 

quite sensibly directed at understanding the reasons that prompted whatever action is under 

scrutiny. 414   But while the idea of tying responsibility to those reasons that provide an 

explanation for what happened makes intuitive sense, the search for those reasons is not as simple 

as this description suggests. 

The first and most obvious complicating factor to arriving at a determination of whether 

the reasons for action are culpable is that the cognitive process of deliberation of reasons is 

invisible; we can only establish its existence through inferences based on externally visible clues.  

Even the articulation of the process in words (eg “My reasons for acting are …”) is merely a 

description of a state of mind that cannot be independently verified.  The second is that not all 

“reasons” have the potential to qualify for consideration as part of the assessment of the mental 

element of a crime.  This has two dimensions.  One, the criminal law is focused only on a narrow 

range of reasons that are relevant to the nature of the crime.  Two, even among reasons that might 

be seen as relevant in that they can be seen as capable of explaining the subject’s conduct, some 

are excluded from consideration as not being the right kind of reason (because it is unfair or 

otherwise unsuited to be used as an intention; some excluded reasons can be considered at 

another stage of the criminal process, such as justifications and excuses or as part of the 

proportionality assessment in sentencing). 415  For my purposes, the material point here is not how 

and why some reasons are excluded from consideration but that the criminal law is only ever 

interested in a small subset of the full cognitive capacity for reasons with which a responsible 

                                                      

414 These reasons can be exculpatory or inculpatory. 
415 This is not to say that the matter of deciding which of the intentions that happen to be in the 

mind of the accused are relevant is either obvious or easy.  It is fraught with difficulty.  As I alluded to 

before, many have noted that the body of rules that govern how and when intentions are relevant to the 

ascription of responsibility is complex and impossible to rationalize in relation to a single overarching 

principle.  See: Lacey (1988); Duff (1990). 
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subject is endowed.  It goes without saying that to engage in this kind of tailored analysis, it has 

to be practicable to identify the right kind of intentions that are relevant to providing an 

explanation for action and to distinguish them from other non-qualifying intentions that might be 

present within the mind of the accused at the same time.  As we will see, the inquiry into mens 

rea is kept within manageable bounds in a manner similar to that used for the inquiry into 

voluntariness – by relying on an (at least partially) observable point of reference – the human 

responsible subject. 

There are two distinct ways that the body is used to facilitate the task of identifying and 

proving the reasons that can be validly considered when assessing whether there is culpable 

intent.  The ambit of each corresponds roughly to one of the two broadly drawn categories of 

“intention” in the criminal law: the first, general intent, corresponds to the basic intention to 

engage in action (general intent or doing the action on purpose) and the second, specific intent, 

refers to the more complex intention to engage in action for a reason that goes beyond merely 

doing the action (acting for a purpose).416  I discuss each in turn. 

Proof of general intent must establish that the action was done consciously in the 

awareness of the natural consequences that could plausibly flow from it.  Conceptually it 

resembles voluntariness in that it is the kind of cognition a responsible subject may do without 

overtly “thinking” about it.  When A uses his arm to strike B, it is very likely that A did not form 

a thought in his mind to move his arm on purpose.  When asked to explain himself, A is more 

likely to offer up the objective sought in moving the arm on purpose.  This objective might be as 

simple as “striking B” but could also be more complex (“to cause injury to B”, “to frighten B”, 

                                                      

416 The technicalities of how the mental elements of a specific offence are classified as either 

specific or general intent is not germane to the discussion.  Needless to say, not only is the manner of 

classification subject to debate, how it has actually come to be applied is not entirely logical.  The Supreme 

Court of Canada recently considered the state of the law on the matter in: R v Tatton, 2015 CSC 33, [R v 

Tatton].  
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“to get back at B for when B hit him yesterday”).  While all of these objectives might be seen as 

implicitly including the intent to strike B, to avoid getting bogged down in an evaluation of the 

actual reasons A might offer to explain his conduct (or that can be proved otherwise) and then 

comparing them to the relevant aspect of the mental element of the offence (in our example of 

assault, to apply force intentionally), a shortcut very similar to the presumption of voluntariness 

has emerged.  Sometimes called the “common sense” presumption, it establishes that absent proof 

to the contrary, when someone engages in action, the proof of that action alone is sufficient to 

conclude that the subject did the action on purpose in the awareness of its natural consequences.  

Returning to our example, proof that A struck B is proof that A’s arm movement was done on 

purpose in the awareness that it could result in B getting struck by it.417 

Proof of more complex intent, where the subject acted not only on purpose but for a 

purpose, cannot safely be inferred from mere action (When A strikes B, the action of striking 

cannot support the inference that A intended to kill B, even if the blow can be said to have caused 

B’s death).  How then to go about ascertaining if killing B was the reason A engaged in the action 

of striking B.  This question cannot be answered precisely in the abstract, of course, except to say 

that one must go beyond the strict confines of the action and draw from other circumstances and 

context to create a robust basis for making the inference that A intended to kill B.   What is 

relevant for my purposes is that the consideration of other circumstances that can be fairly used to 

infer complex intent is implicitly bounded by what are taken to be the reasonable limits of human 

ability and cognition.  This implicit limitation, which does not have a specific name but which I 

will refer to as the sphere of inference for intent, could be visualized as a circle that radiates out 

                                                      

417 I leave to the side the consideration of the second mental element of assault – awareness that 

the victim was not consenting.  Evaluating whether the subject is aware of the existence of consent, while a 

form of general intent, is more complex and inferring it from the mere application of force, while possible, 

is open to challenge depending on the circumstances.  
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from the responsible subject.  How wide the circle is drawn will vary based on the specific 

circumstances and the particular accused, but the basic contours of the circle are shaped by the 

same kind of intuitions about human behaviour that inform the presumption of voluntariness and 

the common sense presumption.  Cuing the permissible extent of inferences about intent off of the 

extent of the responsible subject is no accident; placing the responsible subject at the centre of the 

sphere is important because the principle of primary liability dictates that criminal responsibility 

can be ascribed only where the acts and intentions at the source of a crime are necessarily those of 

the accused.   Given this, it makes sense that the extent of this sphere be subject to an outer limit 

that only context and circumstances that can be plausibly – and fairly – connected to a single 

human being be taken into account.   

To make the delineation of these bounds practicable, however, delineating the sphere of 

inference requires a concrete point of reference to give some shape to the extent of human 

cognition that can be considered.  Because we accept that the intent relevant to the crime must, of 

necessity, come from within the body of the accused, it is largely by reference to the capacity of 

the physical body that we determine what kind of reasons/purpose we are looking for, which then 

tells us from what range of circumstances we can draw appropriate inferences about it.  This 

serves to keep the inquiry into the mental state of the accused within reasonable bounds in two 

ways.  First, culpable intent cannot exceed the kind of purpose that can be implemented through 

individual human action – even if we do not strictly speaking infer complex intent based on 

actions alone, we limit our inquiry into the mind to a purpose that plausibly explains the culpable 

act.  Since the extent of what constitutes a culpable act is delineated in relation to the capacity of 

an individual, so is the culpable intent associated with it.  Second, the fixed form of the human 

body relieves us of the need to delineate the bounds of a person’s capacity to act for reasons by 
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reference to an intangible unifying feature, such as coherence, consistency or an overall direction 

or purpose.418 

These limitations make sense when applied to individuals, but do not for organizations, 

which are different from individuals on both points.  Though I will discuss this further in the next 

section, here is a brief overview that gives an indication of why an organizational responsibility 

regime that implicitly incorporates the individual responsible subject as the locus of analysis is 

unlikely to work well and ought rather to be based on an organizational version of the responsible 

subject. 

On the first point, common sense suggests that collections of individuals that are 

organized have the potential to accomplish actions that exceed the capacity of individuals.  Given 

this, it is reasonable to expect that the cognition brought to bear on the deliberation of purposes 

that might be pursued through action would be correspondingly larger as well.  One would 

expect, therefore, that organizational responsibility be assessed using a unit of reference that 

reflects this capacity for bringing about more substantial action as a function of larger or more 

complex purposes.  On the second point, organizations do not have a physical form akin to the 

human body to provide an easy, tangible point of reference around which to structure and 

streamline the search for the relevant cognitive elements of responsibility.  To date, the preferred 

solution to this problem is to allow to allow the body (or bodies) of an individual connected to the 

organization to stand in for the organization thereby opening the door to the analytical shortcuts 

used in connection with individual liability.  What this does, however, is import the more limited 

boundaries of action and cognition that we believe are reasonable for human beings into the 

                                                      

418 This allows us to focus on the intent relevant to the crime without the need to connect it to a 

pattern of typical or usual behaviour for the subject in question.  Indeed, the criminal law goes to pains to 

separate the search for reasons for a particular culpable act from any inferences that might flow from the 

subject’s character or predisposition for acting in certain ways. 
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assessment of culpability of a subject that there is good reason to expect has the potential to 

exceed those limits.  This narrows the frame of reference within which culpability can be assessed 

relative to what one might otherwise expect would be a suitable ambit of responsibility based on 

the greater capacity of the organization. 

The alternative to this solution is to consider whether the burden of proving the intangible 

aspects of responsibility can be alleviated in a way that is reflective of what makes organizations 

different from individuals.  The key question is whether it is possible without a physical point of 

reference to place the organizational responsible subject at the center of the search for culpable 

action and intent.  In other words, assuming that organizations by their nature exhibit the qualities 

of a responsible subject differently than individuals, is there a way to prove them that is 

manageable and gives us the assurance that ambit of responsibility ascription is tied to the 

reasonable extent of the organization (even if we cannot see it).   

5.4 Conclusion 

The outline of the normal attributes of the responsible subject and the reciprocal 

connections between basic responsibility and the analytical framework we apply to the ascription 

of responsibility suggest that to the extent that organizations are different from individuals in 

ways that bear upon how the qualities of responsible agency manifest themselves concretely, we 

need a separate organizational version of responsible agency to ensure that we apply a locus of 

analysis that captures, as best it can, the distinct autonomy and capacity for purposive action of 

organizations.  In doing this, I have drawn attention to analytical presumptions – the presumption 

of voluntariness, the common sense presumption, the inherently human limits on the sphere 

within which we may inferences about intent – that have developed to ease the burden of proving 

a subject has the qualities to be responsible. 
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In drawing attention to these analytical shortcuts, my intention is not to suggest that they 

be abandoned (though one could take issue with how unquestioningly they are applied), only that 

we must be mindful not to confuse their purpose (to simplify and streamline what would 

otherwise be a very open-ended inquiry into the extent of the cognitive power of the accused), 

with the particular way that purpose has been achieved in individuals (relying on human action as 

the basis for making inferences about human intention).  As these analytical tools are 

presumptions about human behaviour that for the most part are established merely by showing the 

subject is a living human being, the qualities of the responsible subject are not really ascertained 

by reference to the subject’s psychological state, but rather by the physically observable body.  It 

is this reliance on the body as a convenient shortcut, rather than the articulation of the qualities of 

the responsible subject itself that wreaks havoc with integrating organizational reality into how 

we understand the responsible subject.   

In the next chapter, I make the case that it is possible to characterize the universe of 

organizations subject to the criminal law already (via the definition in the Criminal Code) as 

responsible subjects, if we allow for the fact that organizations exhibit the qualities of responsible 

agency differently than individuals.  I then explain that to ensure this resulting organizational 

responsible subject becomes the locus of analysis when we ascribe responsibility requires, we 

need analytical shortcuts to alleviate the burden of proving the cognitive parts of the capacity for 

purposive action that are reflective of these organizational traits rather than relying on those 

developed around the human traits of an individual. 
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Chapter 6 – Building an Organizational Responsible Subject 

The burden of this third part of the reframing process is to show there is support for the 

claim that the universe of organizations currently subject to criminal responsibility in Canada (as 

defined in the Criminal Code) are subject to the criminal law not just by legal fiat but because 

their essential – organizational – attributes make them suitable candidates for responsibility.  I 

draw from the field of organization theory to substantiate this claim.   

6.1 Preliminary comments on scope 

Before starting, it is important to underscore two limits on my discussion.  First, the 

scope of the discussion is restricted to a subset of organizations – those that plausibly fit within 

the confines of the definition of the Criminal Code.  Second, my use of the word “substantiation” 

must be understood within the modest ambitions of my re-framing process. 

With regard to the first limitation, outside my obvious concern with finding a way to 

better align the application of the Canadian organizational criminal liability regime with its 

objective of taking organizations seriously, there are several good reasons to restrict this 

discussion to the universe of organizations captured within the Criminal Code definition.  First, at 

the level of principle, there is nothing per se objectionable about an upfront exclusion of subjects 

who we have good reasons to believe will lack the qualities of the responsible subject.  A blanket 

exclusion of this kind is a legal convenience that is defendable, even if some of the excluded 

subjects might, contrary to the general expectation, in fact be endowed with the qualities in 

question.  In conventional theories of responsible agency, we take for granted that not all human 

beings possess the minimum level of maturity taken to be necessary to have the qualities to be 

treated as responsible.  It is for this reason that we exclude children below a certain age from 

consideration upfront, regardless of whether or not one might be able to prove in an individual 
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case that the requisite maturity is present.  A similar reasoning can be applied to relying on the 

criteria established in the definition of “organization” as a way of excluding from consideration 

those collective entities we consider unlikely to be endowed with the organizational variation of 

the qualities of a responsible subject.  Entities lacking a minimum level of structure and 

reasonably durable cohesion around a purpose are much less likely to meet the conditions for 

autonomy and capacity for purposive action and as such, it is reasonable to exclude them upfront 

from the category of organizational responsible subjects. 

In saying this, I do not mean to suggest that it would be impossible to defend a universe 

of organizations that is defined differently – be it larger or smaller – than the definition in the 

Criminal Code.  However, as will become apparent from my overview of the diversity of 

conceptions of the organization within organization theory, the field of organization theory 

cannot provide a unified single definition of the organization, beyond a very general consensus on 

the minimum criteria needed for an entity to be seen as an “organization” (as distinct from other 

collectivities).  There is little doubt that the full universe of “organizations” that are studied 

within the vast field of organization theory exceeds what would be either acceptable or feasible 

under the criminal law.  So while this general consensus provides extra-legal support for the Code 

definition (in the sense of confirming that the definition is not arbitrarily drawn and is a 

reasonable attempt at targeting those entities most likely to have the qualities of a responsible 

subject), it would be much more difficult, if not impossible, to rely on this consensus to build 

from scratch a definition of an organization that meets the high standards of precision needed in 

the criminal law.  As I explain later, the Criminal Code definition fits most easily within a 

rational-structural view of the organization, though in keeping with the progressive nuancing of 

this structural perspective over the last century, the definition should not be seen as limiting what 

might bear on the ascription of liability to the formal (and generally more visible) structural 
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attributes of the organization.  The definition can and should accommodate consideration of other 

more informal elements that might, depending on the particular organization in question, help to 

ascertain the capacity for purposive action relevant to an offence.  Though I touch upon it only 

briefly, I suggest that adding elements of organization culture onto a structural view of the 

organization may assist in those cases where the organizational purposive action relevant to an 

offence is requires something that cannot be inferred from structure alone (such as when the 

requires mental state is not just action on purpose but for a purpose) or is simply not sufficiently 

discernible within the explicit decision-making processes of an organization.419   

Second, even if one could make the case that another universe of organizations could be 

defended as delineating a category of subjects likely to have the qualities to be responsible, there 

is a practical concern to consider.  The current definition, enacted 12 years ago, is in criminal law 

terms, still very new. As such, I am mindful of the slim chances that significant legislative 

changes will be made to the Canadian regime in the near to mid-term.  Given this, considering 

whether the definition as it stands rests on a sound basis is important.  If it can be shown to be 

independently supported by reference to what those who study organizations consider to be the 

critical qualities that characterize organizations from other collective entities, this strengthens the 

argument that organizational criminal liability is not merely an exercise in legal coercion (though 

of course it is regardless of how it is defended), but a bona fide attempt to target accurately a 

distinct category of subjects whom there are good reasons to take seriously and treat as 

responsible. 

This brings me to the second point, which is what I mean by substantiation.  Two points 

are relevant here.  The first relates to the nature of what is being substantiated.  My organizational 

                                                      

419 Organization culture approaches hold some promise for addressing the challenges of inferring 

organizational intent by giving us analytical tools to determine whether a specific organizational 

responsible subject exercised its capacity for purposive action in a culpable way. 
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variation on a responsible subject is an abstraction with two functions: to delineate the general 

ambit of the responsible subject in relation to organizational versions of the qualities to be 

responsible and to delineate the ambit of responsibility ascription around an organizational locus 

of analysis.  Both of these functions relate to understanding what organizations are candidates for 

responsibility and how the process of responsibility ascription needs to be shaped by that abstract 

organizational responsible subject, in particular how this could support the creation of specially 

adapted analytical tools that alleviate the burden of proving intent.  This does not consider what 

kinds of actual evidence would suffice to prove that a particular organization is in fact endowed 

with the qualities of a responsible subject and whether the manner in which it exercised those 

qualities is culpable in relation to a given offence.  Given that there are comparable (though not 

identical) evidentiary difficulties in establishing the intangible mental elements of an offence, 

there may be some scope for creating legal presumptions based on the abstract qualities that 

would mitigate of the burden of affirmatively proving the existence of organizational capacity.420  

Within this limited sphere of providing support for the creation of general category of 

organizational responsible subject and making the case for using that subject as the locus of 

analysis that drives the responsibility ascription process, the substantiation required is one that 

establishes the reasonableness of the expectation that entities falling within the Criminal Code 

definition have an autonomous existence and have the capacity for purposive action.  As such, I 

do not make the claim that the defined term perfectly captures all entities with the qualities to be 

                                                      

420 The matter of proving organizational intent, rather than merely establishing the capacity for 

purposive action, is more complicated.  There may be some scope to create presumptions of intent drawn 

from proof of circumstances or other elements or even, as the Australian Commonwealth has done, to 

create a presumption of intent attributable to the organization on the basis of a corporate culture that was 

either expressly or tacitly encouraged noncompliance with the law or failed to promote compliance: An Act 

relating to the Criminal Law (Criminal Code Act, 1995) (Cth), [Criminal Code 1995 (Cth)] , s 12.3(2)(c) 

and (d) and (6).  A similar idea has been incorporated into the UK corporate manslaughter offence: CMCH 

Act, s 8.  As I explain in the next chapter, these are clearly areas ripe for analysis in the Canadian context, 

but they exceed the scope of what can be undertaken here. 
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considered responsible and excludes all who are not, only that it crafted in a way that gives us 

confidence that it is generally accurate.  Nor do I claim that the elements I draw from 

organization theory can establish a single or unified approach to proving organizational 

responsibility.  Rather what can be gleaned from organization theory is the importance of context 

– as such, the general definition in the Code ought to be flexible enough to allow for evidence to 

be drawn from a range of factors, not all of which will be relevant in every case.  In this, I make a 

claim analogous to the one that underlies the acceptance of the category of all adult human 

beings, namely this it is an accurate enough delineation of the universe of individuals who have 

the potential to be responsible because we expect them all to have an embodied mind, but that 

actual responsibility ascription requires (whether by presumption or actual evidence), a specific 

consideration of whether a specific identifiable subject meets the conditions for responsibility in 

relation to a specific offence.   In the case of organizations, the presence of sufficient structure 

and goals provides the foundation for the presumption that organizations are endowed with a 

capacity for organizational rationality.  

The second point I want to make about substantiation relates to the nature of the source 

from which I am drawing, namely the field of organization theory.  As I explain in my overview 

of this field, it is characterized by its heterogeneity and diffusion over many disciplines, 

generating a profusion of theoretical frameworks drawn from very different traditions and 

perspectives to say nothing of the different parameters within which theories are tested 

empirically.  This complexity alone makes it almost impossible to generalize about scholarship 

that relates to organizations.  But beyond this complexity, even within distinct schools of thought 

that share a common vision of the organization, the concepts used are for the most part too fluid 

to be applied directly to the legal context.  As such, I have remained at a high level of generality 

and, with one targeted exception, not gone into detail about specific theories and approaches. 
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Even at this general level, however, it is easy to see that legal conceptions of the 

organization are for the most part only reconcilable with the least fluid of the three large umbrella 

views of the organization – the rational-structural school.  Though there are some common points 

between the legal view of the organization and modern rational-structural theories, notably the 

focus on the formal, explicit structure of the organization, the latter have evolved and become 

more nuanced, but also less unified.  As such, though modern rational-structural theory could be a 

rich source of ideas, particularly to inform how we go about proving culpability in relation to a 

specific organization in a particular context for a particular offence (by providing guidance on the 

range of possible structural elements to look for when examining how an organization that fits 

within the Code definition might exhibit the qualities of a responsible subject in a specific case), I 

restrict my consideration of rational-structural theory to how it supports the choice of attributes 

used in the Criminal Code definition. 

6.2 What is an organization? 

6.2.1 Organizations as defined by the Criminal Code 

 For ease of reference, I begin with the text of the Criminal Code definition: 

“organization” 

(”organisation”) means 

(b) a public body, body corporate, 

society, company, firm, 

partnership, trade union or 

municipality, or 

“organisation” 

(“organization”) Selon le cas: 

(b) corps constitué, personne morale, 

société, compagnie, société de 

personnes, entreprise, syndicat 

professionnel ou municipalité 

(c) an association of persons that 

(iv) is created for a common 

purpose, 

(c) association de personnes qui, 

à la fois: 
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(v) has an organizational 

structure, and 

(vi) holds itself out to the public 

as an association of persons 

(iv) est formée en vue d’atteindre un 

but commun, 

(v) est dotée d’une structure 

organisationnelle 

(vi) se présente au public commune 

une association de personnes 

 

To recap the observations made in chapter 3, the definition is separated into two parts.  

The first designates, by legal fiat, a certain number of entities as “organizations”.  The second 

part provides a template of generic criteria against which to compare an “association of persons” 

that is not one of the named entities in part (a).  Logically, one would tend to infer that the named 

entities in part (a) presumptively meet the criteria in part (b).  As explained earlier, this inference 

is not always factually true since corporations can be populated by just one person (and are 

therefore not an “association of persons”).  Though this inconsistency weakens the strength of the 

definition (one-person corporations are far from uncommon), it is not a fatal flaw in the context 

of my delineation of an organizational responsible subject.  In the case of an organization that is a 

one-person corporation, the reliance on the individual responsible subject as the locus of analysis 

is generally less problematic as it is less likely to misrepresent the proper ambit of the 

organization (particularly its cognitive capacity).  This being said, there are situations where this 

equivalence between the individual and the organizational responsible subject can reduce the 

potential ambit of responsibility of the organization below what we might reasonably expect 

because the cognitive capacity of the individual shareholder-owner is deficient.421 

Leaving aside this above exception, it is prima facie reasonable to expect that the named 

entities in part (a) are associations of persons that are capable of meeting the criteria under part 

                                                      

421 I refer here to the cases I described in chapter 3 where impairments to the capacity of the sole 

shareholder of the corporation were imputed to the corporation, even where this seemed incompatible with 

the minimum capacity one would expect for the corporation to function properly. See supra, pp 131 (fn 

245), 136, 144, 156. 
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(b), stated as a general proposition.  The question now is whether subjecting entities meeting 

these criteria to the criminal law can be supported by something more than legal fiat.   

In the next section, I consider whether this support can be found in the field of 

organization theory.  To do so, I break this question into two parts: first, is the definition 

reflective of what characterizes organizations as distinct entities, such that we can say they are 

sufficiently autonomous and, second, do those characteristics provide support for a general 

expectation that this kind of organization is endowed with the capacity for purposive action 

required to qualify as a responsible subject. 

6.2.2 Organizations as understood in the field of organization theory 

Before looking to organization theory for support, I devote the next section to a brief 

overview of the major schools and perspectives within organization theory.  This sets the 

subsequent discussion in context and introduces some of the terminology and concepts to be used 

later on. 

6.2.2.1 A short historical overview of the major schools, perspectives 

I must preface this short history of the field of organization theory with a caveat.    

Though it is common to trace a kind of straight-line chronology over the past 100 years, it would 

be incorrect to conclude from this that the field has developed in a strictly linear fashion.  Though 

there have been periods in which certain approaches were more prominent, different and 

sometimes competing views have always co-existed within the field, something that is much 

more evident in recent years as the approaches and perspectives have multiplied.422  Moreover, 

there has been considerable cross-pollination between approaches such that more recent theories 

have not displaced older ones but caused them to evolve in reaction to new ideas and empirical 

                                                      

422 Scott & Davis (2006); Jaffee (2001); Shafritz & Ott (2001). 
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findings.  Nevertheless, it is useful to provide a rough outline of the historical evolution of the 

field of organization theory to guide the subsequent discussion.  In an effort to mitigate this linear 

presentation, I have found it helpful to overlay on it the Scott & Davis’ well-respected tripartite 

classification of the approaches to organizations (rational system, natural system and open 

system) – something I return to later – to show certain trends and linkages among approaches. 

Though some trace the origins of organization theory to ancient philosophy and 

Enlightenment-era political theory423, the field is more commonly said to have emerged in the 

latter part of the 19th century and the early 20th century.  The dominant figures in what is 

generally termed the classical period were, for the most part, theorists who had a rationalist 

conception of the organization, that is to say, they saw organizations as entities created for the 

purpose of achieving collective goals in the most efficient way possible.  Of particular note were 

Taylor’s principles of scientific management424, generally considered the foundation for the 

practices that emerged in the American manufacturing sector (sometimes referred to as Fordism), 

Henri Fayol’s general principles of management425 and Weber’s concept of bureaucracy426.  

Common to all of these approaches was the desire to develop general principles to guide the 

management of any organization and the recognition that efficiency in organizations depended in 

large measure on being able to direct or control human participants to behave in specific ways. 

From these early, and to modern scholars, unduly simplistic, even idealistic, conceptions 

of organizations there emerged during the 1920s through the end of the 1950s two competing 

visions of organizations.  The first was the neoclassical approach, which built on and refined the 

                                                      

423 Shavitz & Ott (2001).   
424 Taylor, Frederick Winslow, The Principles of Scientific Management, (New York: Norton, 

1911) [Taylor (2011)] 
425 Fayol, Henri, General and Industrial Management, (London: Pitman Publishing, 1949 (first 

pub. 1916)) [Fayol (1916, trans. 1949)] 
426 Weber, Max, The Theory of Social and Economic Organization, (Mansfield Centre, CT: 

Martino Publishing, 2012 (orig pub 1922, trans 1947)) [Weber (1922, trans. 1947, repr. 2012)] 
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work of classical theorists.427  It continued in the rational view of organizations as means to an 

end, with greater emphasis on structure and design of organizations to increase the efficiency 

with which goals were achieved.  The second, sometimes called the human resources school428, 

was a reaction to the tenet of both the classical and neoclassical schools that organizational goals 

were paramount and ultimately defined the organization.429  They claimed that human behaviour 

in organizations could never be completely controlled in the way rational theorists suggested and 

that the multiple loyalties and interests of human participants had effects on organizational 

efficiency that could not be ignored.430  Perhaps the most significant idea to emerge from the 

early human resource theorists is the notion that there is a powerful incentive on the part of those 

                                                      

427 These include works such as: Barnard (1938, repr 1968); Merton, Robert K, "Bureaucratic 

Structure and Personality" in  Social Theory and Social Structure, rev and enl ed., (rev and enl), vol. (New 

York: Free Press, 1957) [Bureaucratic Structure and Personality]; Simon, Herbert, Administrative 

behaviour, (New York: Macmillan, 1947) [Simon (1947)]; Selznick, P, "Foundations of the theory of 

organization", (1948) 13 Am Soc Rev 25, [Selznick (1948)] and Cyert, Richard M  & James G March, "A 

Behavioral Theory of Organizational Objectives" in  Mason Haire ed., Modern Organization Theory, (New 

York: Wiley, 1959) 76 [Cyert & March (1959)]. 
428 This is also referred to as the organization behaviour perspective: Shafritz & Ott (2001), at 145. 
429 The so-called Hawthorne experiments, which studied the behaviour of workers (mostly women 

as it turns out) in the Western Electric Company starting in 1927 are seen as a key contributor to the 

emergence of this school of thought: Mayo, G E, The Human Problems of an Industrial Civilization, 

(Boston, MA: Harvard Business School, Division of Research, 1933) [Mayo (1933)].  The findings of this 

study, which contradicted the assumptions underlying classical theories, brought to light the important role 

of social interaction in organizational settings and laid the foundation for an entire strand of scholarship 

directed at studying the mutual influence between the organization and the people within it.  See also 

Roethlisberger’s critical assessment of the experiments and their significance in Roethlisberger, F J, 

Management and Morale, (Cambridge, MA: Harvard University Press, 1941) [Roetlisberger (1941)].  

Other early seminal works in the organizational behaviour school include: Follett, Mary Parker, "The 

Giving of Orders" in  Henry C Metcalf ed., Scientific Foundations of Business Administration, (Baltimore: 

Williams & Wilkins Co, 1926) [Follett (1926)]; Maslow, Abraham H, "A Theory of Human Motivation", 

(1943) 50 Psychological Review 370, [Maslow (1943)];McGregor, Douglas Murray, "The Human Side of 

Entreprise", (1957) 46 Mgmt Rev 22, [McGregor (1957)].  For a more recent perspective, see: Victor, Bart 

& Carroll Stephens, "The Dark Side of New Organizational Forms", (1994) 5:4 Organization Science 479, 

[Victor & Stephens (1994)]. 
430 Some modern trends in management rest on the same basic foundations and have produced a 

plethora of how-to books targeted at managers. One example (of many) is: O'Donovan, Gabrielle, The 

Corporate Culture Handbook: How to Plan, Implement and Measure a Successful Culture Chnage 

Programme, (Dublin: The Liffey Press, 2006) [O'Donovan (2006)].  The change management movement 

draws on the idea that implementing real change in an organization cannot be forced through coercion and 

control nor through an appeal to rational arguments.  Convincing those with a stake in the organization to 

change requires an understanding of the source of resistance to change, which may or may not be rationally 

motivated. 
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within an organization to perpetuate the organization per se, as a social structure.  This view of 

the organization as an end in itself, independent of the goals for which it was created is an early 

manifestation of a natural system perspective, because it sees the organization as an entity akin to 

a biological organism, ultimately concerned with its own survival.  

The 1960s saw the advent of what is now referred to as “modern”431 structural theory432 

as well as approaches drawn from systems theory433 and organizational economics.434  To a 

certain degree all of these approaches are rooted in a rational perspective of organizations, though 

behavioural economics, concerned as it was with how to motivate human participants to 

contribute to the organization in ways that were optimal (or at least to mitigate some of the 

inefficiencies that might result from conflicts between individual self-interest and organizational 

interests) could also be seen from a natural system perspective.  As the name connotes structural 

theory was predicated on the idea that organizations are best understood through their structural 

attributes, in large part because structure could be controlled and that most problems within 

organizations could be addressed through changes in structure.  With the influence of systems 

theory, interest turned to questions of organizational design and efficiency.  “Modern” approaches 

                                                      

431 The quotation marks are required to indicate that the theory is no longer current.  The term 

modern is retained, however.  Shafritz & Ott (2001), at 197. 
432 Some of the seminal works associated with structural theory are: Burns, Tom & G M Staulker, 

"Mechanistic and Organic Systems" in  The Management of Innovation, (Oxford: Oxford University Press, 

1961 (revised ed 1994)) 119 [Burns & Stalker (1961, rev'd ed 1994)]; Blau, Peter M & William R Scott, 

Formal Organizations: A Comparative Approach, (San Francisco: Jossey-Bass, 1962) [Blau & Scott 

(1962)]; Walker, Arthur H & Jay W Lorsch, "Organizational Choice: Product versus Function", (1968) 

Nov-Dec Harv Bus Rev 129, [Walker & Lorsch (1968)]; Mintzberg (1979); Mintzberg, Henry, Mintzberg 

on Management: Inside Our Strange World of Organizations, (New York: Free Press, 1989) [Mintzberg 

(1989)]; Mintzberg (2009); Jaques, Elliott, "In Praise of Hierarchy", (1990) 68:1 Harv Bus Rev 127, 

[Jaques (1990)]. 
433Two influential works are: Thompson, James D, Organizations in Action: Social Science Bases 

of Administrative Theory, (New Brunswick, USA & London UK: Transaction Publishers, 2008 (orig pub 

1967)) [Thompson (1967, repr 2008)]; Katz, D & R L Kahn, The Social Psychology of Organizations, 

(New York: Wiley, 1966) [Katz & Kahn (1966)]. 
434 For a helpful discussion of the intersection between these “modern” approaches, see: Scott, 

William G, "Organization Theory: An overview and an appraisal", (1961) April Academy of Mgmt J 4, 

[Scott (1961)]. 
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attenuated some of the more rigid assumptions of neoclassical/classical theory by acknowledging 

the role of the informal structure of the organization and by arguing that structure was flexible 

and should be tailored to suit the needs of a particular organization/organization type, not applied 

across the board to all organizations.  Modern structural views also recognized that organizational 

design must also take into account external factors in the environment in which the organization 

operates.435 

Later trends in organization theory moved away from theories focused on structure and 

design toward particular dimensions of organizations.  Continuing in the same vein as the human 

resources school, a number of theorists examined the role of power and politics within (and later 

also outside) organizations.436  Though this approach is not necessarily restricted to a natural 

system perspective on organizations (bureaucratic organizations being the classic example of 

systems structured around the authority and power of offices), most theorists looking at power 

observed that inevitably it has an unseen, informal, even irrational component that is not reflected 

in organization charts or in formal descriptions of authority and responsibility.  In addition, power 

and especially politics in organizations are influenced by factors and interests that may have little 

to do with the goals of the organization (personal advancement, grudges, gender/racial 

                                                      

435This strand of scholarship traces its roots to Coase’s famous 1937 paper: Coase (1937).  See 

also: Jensen, Michael C & William H Meckling, "Theory of the Firm: Managerial Behavior, Agency Costs 

and Ownership Structure", (1976) 3 J Fin Econ [Jensen & Meckling (1976)]; Barney, J B & William G 

Ouchi, Organizational Economics, (San Francisco: Jossey-Bass, 1986) [Barney & Ouchi (1986)]; 

Williamson (1975); Williamson, ed.  . 
436French, J R P, Jr & B Raven, "The Social Bases of Power" in  D P Cartwright ed., Studies in 

Social Power, (Ann Arbor, MI: Institute for Social Research, 1959) [French & Raven (1959)]; Cyert, 

Richard & James G March, A Behavioral Theory of the Firm (Englewodd Cliffs, NJ: Wiley-Blackwell, 

1992) [Cyert & March (1963, 2d ed 1992)]; March, J G, "The Power of Power" in  David Easton ed., 

Varieties of Political Theory, (Englewood Cliffs, NJ: Prentice Hall, 1966) 39 [March (1966, Easton ed.)]; 

Kanter, R M, "Power failure in Management Circuits", (1979) 57 Harv Bus Rev 65, [Kanter (1979)]; 

Mintzberg, Henry, Power In and Around Organizations, (Englewood Cliffs, NJ: Prentice Hall, 1983) 

[Mintzberg (1983)]; Pfeffer, Jeffrey, Power in Organizations, (Marshfield, MA: Pitman Publishing, 1981) 

[Pfeffer (1981)]; Salancik, Jeffrey Pfeffer & Gerald R, The External Control of Organizations, (Stanford: 

Stanford University Press, 2003 (orig pub 1978)) [Pfeffer & Salancik (1978, repr 2003)]. 
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stereotypes etc.).  Others argued that organizations are a product of power plays and that the idea 

of organizational goals was better described as the goals of the dominant interests in the 

organization, which aim to subvert competing interests.437  In other words, integration of interests 

toward a common goal does not take place, or at least not along the lines presented in rational 

theories. 

Organization culture and sense-making approaches also had roots in the human resources 

and natural system perspective, but rather than seeing the organization as a cauldron of conflict, 

they took a consensus-based view of the organization.438  They posited that organizations, like 

other social systems, have certain common tenets and beliefs held by their members.  Empirical 

work designed to identify and understand what held the human participants together in an 

organization, confirmed that organization culture is real, though it can vary in strength from 

organization to organization and is not always consistent with the image and values the 

organization publicly holds out as its own.  Organization culture is, moreover, not limited to 

                                                      

437 Cyert & March’s behaviourial theory of the firm, first published in 1963, pioneered the idea 

that organizational goals were the product of negotiation process that occurs among members of what they 

termed the dominant coalition: Cyert & March (1963, 2d ed 1992).  They argued that goal setting was the 

product of the conflict between overlapping groups of individuals with different objectives who bargain 

among each other for the ability to impose individual group objectives on the organization (It is expected 

that usually no one group can impose all its objectives to the exclusion of others).  Cyert & March’s work 

challenged neoclassical assumptions that firms have access to perfect information and are perfectly rational 

in how they pursue their goals.  They argued that firms operate within constraints that influence how well 

goals could be achieved and suggest that firms aim not for perfection but for what is good enough (the 

concept of satisficing).  Their work helped pave the way for further work investigating organizational 

decision-making and the limits on organizational rationality as well as research into how organizations can 

be said to learn from their own experience and from their environment. 
438 Schein, Edgar, Organizational Culture and Leadership, (San Francisco: John Wiley & Sons, 

2010) [Schein (2010)]; Weick, Karl E, Sensemaking in Organizations, (Thousand Oaks, CA: Sage 

Publishing, 1995) [Weick (1995)]; Louis, Meryl Reis, "Surprise and Sense Making: What Newcomers 

Experience in Entering Unfamiliar Organizational Settings", (1980) 25:2 Admin Sci Q 226, [Louis (1980)]; 

Acker, J, "Gendering Organizational Theory" in  A J & P Tancred Mills ed., Gendering Organizational 

Analysis, (Thousand Oaks, CA: Sage, 1992) [Acker (1992)]; Cook, Scott D N & Dvora Yanow, "Culture 

and Organizational Learning", (1993) 2:4 J Mgmt Inq'y 373, [Cook & Yanow (1993)]; Trice, Harrison M & 

Janice M Beyer, The Cultures of Work Organizations, (Englewood Cliffs, NJ: Prentice Hall, 1993) [Trice 

& Beyer (1993)]. 
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organizational elements; it is a product of other cultural elements in its environment (country, 

language, customs).439 

Similarly named, the organizational culture reform movements were spawned by what 

was perceived to be a crisis of corporate management in the United States.440  In looking to 

increase performance and efficiency, especially against foreign organizations, these approaches 

looked at the role of culture, especially culture change, in improving organizational outcomes 

(know under names such as total quality management and change management).  These 

approaches highlighted what was seen as the clear advantage of aligning the 

objectives/management style used in an organization with its underlying culture (esp with 

multinational firms).  They also examined how resistance to change often occurs at an 

unconscious cultural level that, unless brought out into the open, will hamper any efforts at 

change.  These approaches continue to be of interest at a practical level as the pressures of 

globalization and technology push organizations to adapt more often and more quickly to changes 

in their environment. 

Two recent trends in organization theory, whose impact remains to be fully analyzed, are 

postmodern theory441 and analyses of the role of information technology442.  Both these 

                                                      

439For a recent monograph that explores this topic in detail, see: Geert Hofstede, Gert Jan Hofstede 

& Michael Minkov, Cultures and Organizations: Software of the Mind, (New York: McGraw Hill, 2010) 

[Geert et al (2010)]. 
440 Ouchi, W G, Theory Z: How American Business Can Meet the Janapaese Challenge, (Reading, 

NA: Addison-Wesley, 1981) [Ouchi (1981)]; Peters, Thomas J & Robert H Waterman Jr, In Search of 

Excellence: Lesson's from America's Best-Run Companies, (New York: Harper & Row, 1982) [Peters & 

Waterman (1982)]; Senge, Peter M, The Fifth Discipline: The Art and Practice of the Learning 

Organization, (New York: Surrency Doubleday, 2006 (orig pub 1990)) [The Fifth Discipline: The Art and 

Practice of the Learning Organization]. 
441For a good summary of how postmodern thought has influenced organization theory, see 

Berquist, W, The Postmodern Organization: Mastering the Art of Irreversible Change, (San Francisco: 

Jossey-Bass1993) [Berquisit (1993)], at 15-36. 
442 Hammer & Champy (2001); DeSanctis, G & J Fulk,  Shaping Organizational Form: 

Communication, Connection and Community, (Thousand Oaks, CA: Sage, 1999) [DeSanctis & Fulk 

(1999)]; Burton, Richard M & Obel Borge, "Technology as a Contingency Factor" in  Strategic 
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approaches sit squarely within an open system perspective of organizations.  The application of 

postmodern approaches in organization theory followed similar trends in other social science 

disciplines.  Without getting into the considerable diversity of views on the nature of the 

postmodern organization and the critical role of technology within them, the defining theme of 

these approaches to organization theory is to consider the effects of increasing complexity and 

chaos on organizations.  These perspectives suggest that the former, technically-bounded and 

static views of organizations are ill-suited to a dynamic environment where change can be 

unpredictable and have effects that are poorly explained by traditional understandings of causal 

relationships.  An example that challenges conventional ideas about organizations are so-called 

virtual or networked organizations.443  Though many organizations have internal networks that 

connect their various parts and also may be part of external networks, this new approach casts 

aside the internal/external dichotomy in favour of a view of the organization as a series of 

overlapping and shifting coalitions determined by a discrete mutual need of coalition members 

and not bounded by legal form, geography or function.  While these more recent views of 

organizations challenge some of the basic assumptions of organization theory, they are, as yet, 

still in a state of flux which makes their impact difficult to assess.  They have added further 

nuances and layers of analysis to an already complex and heterogeneous field. 

On the basis of this overview, it would be tempting to conclude that the coexistence of so 

many different perspectives and approaches means that it is impossible to find any substantiation 

for the claim that the defined “organizations” in the Criminal Code are capable of exhibiting the 

qualities of a responsible subject in manner that is consistent with how they are different from 

                                                      

Organizational Diagnosis and Design: Developing Theory for Application, 2nd ed., (2nd), vol. (Boston: 

Kluwer Academic, 1998) 224 [Burton & Borge (1998)]. 
443 See eg Hedberg, Bo, Goran Dahlgren, Jorgen Hansson & Nils-Goran Olve, Virtual 

Organizations and Beyond: Discover Imaginary Systems, (Chichester, UK: John Wiley & Sons Ltd, 1997) 

[Hedberg et al (1997)]. 
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individuals.  Keeping in mind the caveats I made about the kind of substantiation needed, I have 

found that across the major umbrella perspectives within the field there is some level of 

commonality about the minimum criteria required for a collective entity to qualify as an 

organization – that they are social structures characterized by the collaborative pursuit of goals444.  

From this starting premise, so basic it is largely unstated, we can see that organizations, however 

defined within the field of organization theory, are ultimately shaped by contextual, not physical 

factors and that it is possible to rely on these when making the claim that organizations that meet 

the criteria of the Code definition can be expected to be endowed with the two essential qualities 

of the responsible subject: autonomy and a correspondingly distinct capacity for purposive action, 

such that they should be seen as a category distinct from individuals.  I start with a brief 

comparison of the three main conceptions of the organization before moving on to consider the 

two basic points on which they can be united. 

6.2.3 Organization theory: A plurality of perspectives on the organization 

Within organization theory, the question “what is an organization?” does not and in the 

view of many445 cannot, be answered with a single universal definition, at least not one that 

would be concise enough to be useful.446  This is not surprising given that the « organization » 

can be studied from a number of perspectives depending on what issue(s) are under consideration 

and what theoretical or practical paradigms are applied.  My purpose in asking this question is not 

to suggest that there is a single definition of the organization applied by those who study it.  

                                                      

444 This phrase was coined by Scott & Davis in their excellent monograph that provides a helpful 

scholarly overview of the field of organization theory: Scott & Davis (2007), at 11. 
445 Jaffee (2001), at 1; Scott & Davis (2007) at 1. 
446 Jaffee (2001), at 1 and 5 (citing Hall (1999) who decries the cumbersome nature of his own 

definition).  Of course, too concise a definition is no help either.  Though they certainly did not intend it as 

a definition, Shafritz & Ott, introduce their book of classic readings in organization theory by describing an 

organization in these incredibly broad terms: “a social unit with some particular purposes”, Shafritz & Ott 

(2001), at 1. 
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Rather, I want to get at something that most organization theorists take for granted however they 

define the organization – that the organization exists, not just as an idea, but as a social 

phenomenon that interacts with and has real effects on the people inside and outside of it as well 

as on its broader environment. 

As a starting point for my discussion, I return to Scott & Davis’s tri-partite classification 

as it is helpful in identifying the parameters within which there is consensus in organization 

theory circles about the terms « organization » [and « organizing »] 447.   I make use of it as a 

compromise between the overly simple universal definitions in textbooks and the overly detailed 

definitions that are sometimes put forth by scholars in an effort to be comprehensive.  Briefly, the 

Scott & Davis classification divides organization theories into three major perspectives: rational 

system, natural system and open system.  They define each perspective loosely so as to group 

theories connected by common attributes that span different disciplines and time periods.  With 

this in mind, a rational system view of organizations is: “collectivities oriented to the pursuit of 

relatively specific goals and exhibiting relatively highly formalized social structures.”448  A 

natural system view of organizations is: “collectivities whose participants are pursuing multiple 

interests, both disparate and common, but who recognize the value of perpetuating the 

organization as an important resource.”449  Finally, from an open system perspective, 

organizations are: “congeries of interdependent flows and activities linking shifting coalitions of 

participants embedded in wider material-resource and institutional environments”.450  Though 

technical and bit cumbersome, these loose definitions of the dominant over-arching perspectives 

within the field offer a glimpse into the diversity of lenses through which the organization can be 

                                                      

447 Scott & Davis (2007). 
448 Scott & Davis (2007), at 29. 
449 Scott & Davis (2007), at 30. 
450 Scott & Davis (2007), at 32. 
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studied.  Even at this high level of generality, it is apparent from the differences in perspective 

that how one thinks of the organization is dependent on what contextual elements are used to 

build it and the nature of the interaction between the organization and the people within in (and 

around it, to some extent).  The rational and natural system theories are, in some ways, 

contrasting views of the organization – one seeing the organization in terms of shared 

contribution to external objectives, the other in terms of shared commitment to the organization 

itself.  Open system theories are somewhat different.  Unlike rational and natural system views, 

which focus on the organization as a discrete entity, open system views see the necessary 

interaction between the organization and its (multiple) environments as its defining feature 

(though recognizing the impact of “external” factors on organizations has, to a greater or lesser 

degree, now permeated all perspectives).    

Though the differences are stark, there are two points of convergence between the 

perspectives: the existence of a collectivity or coalition and the pursuit of purpose(s) through 

collaboration. 

6.2.4 Distilling a basic consensus on two points of convergence 

6.2.4.1 Organizations are social structures 

Each perspective on the organization refers to the existence of a collectivity or coalition.  

The words collectivity and coalition refer to types of social structures.  As social phenomena 

characterized by human interaction, it is implicit that a social structure in some way transcends 

the personal identity and interests of any one individual member – a single individual cannot be a 

social structure and vice versa.  If we turn to the Code definition, leaving aside the particular case 

of one-person corporations, it is obvious that it is designed to target “associations of persons”, not 

individuals.  Though the mere expression “association of persons” cannot, on its own, be taken to 

be equivalent to the expression “social structure”, the three basic criteria of par (b) are sufficient 
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to support the claim that “organizations” under the Code correspond to a category of groups with 

attributes that are indicative of a minimum level of cohesion between members to say that the 

group exists separately from its members.  As such, random collections of individuals are not 

inadvertently caught in the definition.    

Excluding individuals and random collections of individuals from the universe of 

possible social structures provides the first traces of organizational autonomy.  However, being 

able to distinguish between what is and is not an organization does not yet tell us what it is about 

an organization that gives it a distinct existence (separate from both other organizations or 

individual subjects), nor does it tell us how that existence exhibits itself in way that is relevant to 

criminal responsibility – in other words, what is the basis to claim that organizations are a source 

of will that can also be converted into concrete action.  In looking at these questions, we see that 

just because organizations can be distinguished from individuals, does not mean individuals have 

no bearing on how we ascertain organizational autonomy.  Indeed as a fundamentally human 

endeavour, not an inanimate object451, the autonomy of the organization depends on and is given 

concrete expression through human members.452  The question is, how and to what extent?   

To explore this question, we need to look to the second, more significant, common 

feature of organizations, one that shows how they can be said to exist autonomously and why this 

strongly suggests they have a capacity for purposive action.  As I will explain, what sets 

organizations apart from other social structures is that the participants in an organization have a 

                                                      

451 I have drawn this idea from Scott & Davis’ expression “reifying the organization.” Scott & 

Davis (2007), at 187.  Though they use the expression more narrowly, I find it a helpful idea to convey the 

danger of dehumanizing an organization by thinking of it as an object.  Organizations are distinct from their 

participant members because groups of human beings are different than individual human beings, not 

because groups of people become objects 
452 I do not mean literally in terms of the human bodies of the participants giving a shape to the 

organization. 
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special kind of link holding them together.  It is this link that provides the basis on which to say 

that organizations are autonomous in the sense required by the criminal law.   

6.2.4.2 Organizations are purposeful 

All social structures are held together by something shared among their members.  This 

something, however, can be as passive as mere circumstance or coexistence (such as being born 

into a family, cultural group or nation); membership may or may not be subject to a requirement 

of active adherence to what is shared. 

Organizations can be distinguished from other social structures for two connected 

reasons.  First, what brings people together in an organization is something that is external to each 

member’s individual person (whether a physical attribute or a personal belief) – I will call this a 

purpose.  Second, the separateness of this purpose from the individual means that an organization 

comes into being only through the active decision of individuals (it may or may not be a choice) 

to connect themselves through this purpose; an organization does not arise passively from the 

mere co-existence of its members.   

  If organizations are formed by connecting people to each other through a purpose, we 

need to understand the nature of that connection, in other words, what is it that members share 

within an organization?  What we can glean from the basic consensus view in organization theory 

is that the essence of the connection between the members of an organization lies not in a shared 

commitment to the substance of the purpose (though this is certainly desirable), but in being part 

of the collaborative mechanism that constitutes the pursuit of that purpose.  In the words of Scott 

& Davis, the organization is characterized by the collaborative pursuit of a purpose.453   

                                                      

453 The term purposeful also captures the essence of what makes organizations distinct from other 

groups. 



 

 

251 

 

How does the pursuit of a purpose inform the defining characteristic of an organization?  

First of all, it establishes that what is significant is not that an organization has a purpose, but that 

it pursues a purpose.  This casts the organization as a dynamic phenomenon that not only exists 

but is necessarily endowed with a capacity to use that existence for action (or at least the potential 

for action).  If we consider that organizations come in many forms and exist for many purposes, 

and that individual organizations can undergo changes over time, it makes more sense to think of 

them as characterized by how they do things rather than the substance of what they are trying to 

do.   

Second, the bringing together of people in an organization is tied to the manner of pursuit 

of the purpose – which is collaborative – and not the finality of the purpose.  What this means is 

that while organizations may and indeed often have purposes that could be seen being collective 

or at least applicable to more than one individual, there is no need for them to be.  They certainly 

do not need to be organizational in the sense of having an impact on all (or even a majority of) 

members.  For example, the objective of organization O could be to increase the personal wealth 

of a single member, C.  Though the purpose has, by definition, an ambit restricted to C, nothing 

prevents it from being pursued collaboratively, such that it constitutes the purpose of an 

organization. 

This being said, a collaboratively pursued purpose does have an organizational 

component in that it is, at least to some extent, held in common.  The loose phrasing is inelegant 

but deliberate.  It is a fluid notion that recognizes that organizations are dynamic social structures 

composed of diverse people who attribute different meanings to what they do and what happens 

around them.  Holding a purpose in common should not, therefore, be understood as everyone 

endorsing or advancing the exact same purpose, all the time, in the same way and with the same 

degree of engagement.  Without glossing over the inevitable complexities of ascertaining how 
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something is held in common, it is enough to say that collaborative pursuit of a purpose 

presupposes it is held in common by those doing the collaborating, even if their reasons for doing 

so may vary in intensity and change over time.  Moreover, the purpose held in common among 

members of an organization does not have to be something that also advances the self-interest of 

each participant (though nothing prevents it either).   

This very basic definition of the organization in terms of a defining characteristic that can 

be said to be common across all organizations tells us is that, from the perspective of those who 

study organizations, something is organizational, in the sense of being indicative of what is 

properly of the organization rather than simply in proximity to it, where it is connected to the 

essential collaborative pursuit that defines the organization.   It is on this basis that organizations 

are distinguishable from both individuals and other types of social structures. 

Can we say that the Code definition integrates this idea of collaborative pursuit of a 

purpose into the criteria used to identify the universe of associations of persons that qualify as 

“organizations”?  To date, the definition has not been interpreted and thus it is impossible to 

claim that only one interpretation is possible.  This being said, though the language is not an exact 

match and thus does not entirely exclude other interpretations, the universe delineated by the 

intersection of the named entities in part (a) and the criteria outlined in part (b) supports this 

interpretation in a way that does not do violence to the plain meaning of the words used in each 

part of the definition.  Since most of the support for my claim comes from the language of part (b) 

of the definition, I will consider each of the three generic criteria in turn.  Part (b)i) provides the 

bulk of the support as it refers explicitly to the purpose of an organization.  There is much 

similarity between the terms of the definition (that an organization must be “created for a 

common purpose”) and the idea of a purpose that is “held in common” though they are obviously 

not coextensive.  I would argue that interpreting the former in a manner that is framed by the 
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latter has the advantage of allowing for the inevitable differences in level of commitment to a 

purpose and the extent to which it is actually endorsed by those working toward its achievement.  

This keeps the criterion within reasonable bounds in terms of proof.  The purpose is “common” 

where it provides the unifying thread that links individual contributions to the collaborative 

pursuit of the organization.   As a check on this interpretation, we can consider if it is fair to 

characterize the “common purpose” of the named organizations in part (a) in this way.  Looked at 

through this lens, the interpretation seems reasonable at a general level.     

Par (b)ii) requires that there be an organizational structure.  This does not explicitly refer 

to the collaborative pursuit of a purpose, but the requirement that it be possible to point to a 

structure within which the organization is framed could be taken as a strong indication that the 

organization is set up in a way that, prima facie, enables it to do whatever is required (decision-

making, resource allocation, implementation) to engage in the collaborative pursuit of a purpose.  

Moreover, as we will see later when I touch on the common points between rational/structural 

and legal views of the organization, the existence of a structure – at least in the sense of formal 

rules describing how the constituent pieces of the organization are put together, how decisions are 

made and how authority and tasks are distributed offers concrete sources from which it is possible 

to “see” – if only partially – the outlines of the autonomous organizational subject.   

The final attribute in part (b) is the need for the organization to hold itself out as an 

association of persons.  This part of the definition has two facets.  The first is a legal limit on the 

scope of the generic definition of organization in the Criminal Code to ensure it applies only to 

what can be described as lawful organizations, in other words, organizations that are created to 

engage in legally permitted activity.  This requirement is needed in par (b) to align it with the 

named entities in par (a), which are all lawful associations of persons that cannot be created 

without some sort of public declaration to that effect (via incorporation or an analogous process).  
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Generic organizations under par (b) may not be subject to a formal creation process involving a 

public declaration, hence the requirement to hold itself out to the public as an association of 

persons.  However, though limiting the universe of organizations to those that pursue lawful 

activity is not, strictly speaking, a component of the basic idea of the collaborative pursuit of a 

purpose454, the exclusion from the definition of organizations that hide their existence from the 

public is less problematic than it appears since there are special provisions designed to target 

covert organizations where they are formed to engage in criminal activity.455 

There is, however, a second facet to this third criterion that can be seen as reinforcing the 

claim that the definition targets organizations that are autonomous.  This facet concerns the 

expectation that an autonomous subject is a subject that can be clearly distinguished from other 

subjects.  The need for the organization to hold itself out as an association of persons can be seen 

as a way of facilitating that identification, especially in terms of distinguishing the organization 

from its constituent members.  Taken together with the other criteria, limiting the universe of 

organizations to those that are prepared to declare their collective status suggests that this 

collective status, framed within a structure, is the means by which the common purpose is 

advanced.  This supports the idea that collaboration in the pursuit of a purpose is at the heart of 

what makes the organization an autonomous subject and thus that there is a basis on which to say 

that we can expect the organizations falling with the Criminal Code to be autonomous. 

Before moving on to consider whether this autonomy can be said to give rise to a distinct 

capacity for purposive action, I must underscore that the defining characteristic of an organization 

highlights an important distinction between organizational and individual subjects.  While 

                                                      

454 Indeed, some, such as Harding, study the distinct characteristics of criminal organizations and 

the specific issues raised when we seek to apply the law to them:  Harding (2007), 192-223. 
455The provisions apply to organizations that meet the definition of “criminal organization,” which 

is defined in s. 467.1(1) of the Criminal Code. 
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without the cohesive glue of the collaborative pursuit of something held in common, there can be 

no organization with a separate existence, a human being need only be alive (and minimally 

conscious) to be said to exist autonomously.  We do not think about human beings in terms of the 

pursuit of anything, let alone an objective, except perhaps at the most basic level of surviving.  

There is no need for some overall objective around which to unify what the person does; a living 

human body is all the evidence of cohesion required to confirm both the separate existence of the 

person and his or her potential capacity for purposive action; the body is the common element 

through which we bring together what makes up a person (the embodied mind).  This explains the 

reliance on the human body to provide a physical cohesion to the human mind, as it obviates the 

otherwise difficult task of unifying human cognition around something like a general purpose.  

The same need does not arise for organizations. 

6.2.5 Further refinement to the ambit of the autonomous organizational subject: What 

qualifies as organizational? 

The above discussion indicates that organizations are created in the expectation that they 

can engage in the collaborative pursuit of goals.  This attribute also indicates that organizations 

are created in the expectation that the collaborative pursuit of a goal can be directed and that it 

can be given concrete expression through action.  The question to be answered now is whether 

the direction and action required to actually advance the collaborative pursuit of a purpose can be 

similarly described as autonomous.  I have suggested that the extent of cohesion and linkages 

between members of an organization is sufficient to say that the resulting collaborative pursuit of 

goals is separate from the individual pursuit of goals by members that might also occur in 

parallel.  The collaborative pursuit of a purpose is, however, an intangible. How do we know 

when collaborative pursuit of an objective held in common is occurring?  In other words, how do 

we know when what is happening in an organization is organizational?  If an organization is 

animated by the collaborative pursuit of a purpose, there must be a will that directs how this is 
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done.  How do we get a sense of its extent and how can it be distinguished from the will of others 

within the organization? In this section I outline how the collaborative aspect allows us to say that 

organizations have something akin to a will (a source of direction) that is independent of the wills 

of their constituent individuals.   

At one end of the spectrum, we could see the organization as purely collective. By 

collective, I mean something that is characterized by a synthesis of effort not easily reduced back 

into its constituent components.   Since an organization is a form of group, there is clearly the 

potential for some or even much of the activity within it to be undertaken in a collective manner.  

As an individual cannot act collectively on his or her own, there is an intuitive appeal to reserving 

the label organizational for that which is of necessity beyond the scope of the individual.   

This being said, an organization need not be characterized by the level of coordination 

and integration associated with truly collective endeavours ; depending on the circumstances, 

proceeding collectively is neither necessary nor optimal.  Moreover, even where proceeding 

collectively might be seen as optimal, it is difficult to achieve with consistency and predictability.  

What this tells us is that both individuals and groups of individuals working in loose combination 

could be indicative of what is organizational.  So while collective action and collective direction 

may be the paradigmatic examples of what is organizational in that they have no individual 

equivalent, they represent only a part of the larger universe of what should be seen as falling 

within the confines of the organization.   

This being said, organization theorists are equally clear that the opposite extreme – that 

the universe of what is organizational includes everything that occurs among any and all who are 

connected to an organization – is just as inaccurate.  Individuals are not, as a practical matter, 

confined to the organizational environment either physically or intellectually; they have personal 

identities and agendas that are only partially displaced by participation in an organization.  The 
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inevitable co-existence of the personal and the organizational within an individual participant in 

an organization means that looking at what the individual does, without more, does not provide a 

basis for distinguishing between the two.   

What the above discussion illustrates plainly is that relying on who is at the source of 

what happens in an organization cannot, on its own, tell us about the nature and extent of the 

organization.  A group acting collectively (whether at the level of action or intention) is too 

narrow; any individual participant within the organization is too broad. 

Staying at the level of the conditions to be answerable, organizations meet the condition 

of having the capacity for purposive action.  And just like for individuals, how we think about 

organizational purposive action is informed by what we understand to be the nature of 

organizations.  If the hallmark of what is organizational is collaborative pursuit of something held 

in common, we need to look at the capacity of purposive action from that perspective.  Given that 

collaborative pursuit is intangible, however, setting the bounds of organizational capacity is really 

about determining the appropriate context within which we ought to look at what happens within 

an organization.  After all, how else does one distinguish between individual and organizational 

purposive action?  This brings us squarely to the key question relevant to delineating the bounds 

of the organization: how to go about figuring out where to look for reasons that can be justifiably 

be seen as organizational explanation of action. 

6.3 Organizations and the capacity to act for reasons: the case for applying a 

rational/structural approach 

The first part of this chapter has provided the basis on which to argue that organizations, 

as the term is understood in organization theory, are a particular kind of social structure that, even 

at a high level of generality, can be distinguished from both individuals and other social structures 

through their core feature – collaborative pursuit of a goal (held in common).  I have argued that 
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the Criminal Code definition of organization integrates this feature within its generic criteria – 

and this provides the basis on which to argue that the universe of organizations covered by the 

definition are autonomous subjects.  However, while the features of organizational autonomy 

suggest that organizations are subjects that have a distinct ability to deliberate and exert direction 

over the individuals and resources within their control such that the actions produced by this 

direction ought to be seen primarily as organizational rather than individual, we are not quite at 

the point where we can have confidence that organizations as defined in the Code are endowed 

with a capacity to act for reasons sufficient for them to be treated as responsible subjects.  To 

strengthen this claim further, I look to rational/structural theory, an approach that has the 

advantage of a common lineage with legal conceptions of the organization thereby facilitating its 

application to the criminal law, but which nevertheless adds important nuances.   

I begin my discussion with a general description of the rational/structural perspective on 

organizations before the links between rational/structural and the legal view of organizations, 

links that suggest a relatively smooth application of rational/structural theory to the criminal law.   

6.3.1 The rational/structural view of the organization 

As should be clear by now, labels and names are fluid within organization theory.  Not 

everyone uses them in the same way and there are theories to which more than one label can 

reasonably apply.  For my purposes, I have crafted my own double-barreled label – 

rational/structural.  Though long, it is a fair description of the umbrella of theories from which I 

am drawing.  While I have in large measure drawn from what is sometimes called comparative 

structural theory456 or “modern” structural theory457, because that label is associated with a 

                                                      

456 Scott & Davis (2007), at 114. 
457 Shafritz & Ott (2001), at 197.   
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specific period (early 1960s to early 1980s), I prefer to use a historically neutral label.458  

Moreover, many who contributed to the development of modern structural theory are still active 

in the field, continually refining and sometimes altering their original ideas.459  In order to 

underscore that structural theory is part of a continuum of rational approaches that originated in 

classical theory and continues today, I feel it is helpful to incorporate an explicit reference to the 

term “rational.”  Rational refers to the means by which organizational goals are pursued (ie in the 

most efficient manner possible), it does not necessarily mean the goals themselves are rational (in 

other words, the goals could be determined by fiat without regard to whether they are justified in 

terms of efficiency). 

In my short chronology of the evolution of organization theory, I explained that 

“modern” structural theorists retained the rational view of the organization as the means to an 

end, in which human participants are controlled and directed toward collective goals, but moved 

away from the rigid and universalist tendencies of earlier rational theorists.  Though there is no 

fixed definition, most structural approaches consider the defining characteristic of the 

organization to be the fact that it has been “formally established for the explicit purpose of certain 

goals.”460  Formally established connotes that the organization has come into being methodically, 

in accordance with certain conventions or patterns.  Not surprisingly then, the emphasis of 

rational/structural theory is on the shape the organization takes – its structure.  As I have 

                                                      

458 Contrary to its plain meaning, the term “modern” refers to the period from the early 1960s to 

about 1980.  While many seminal works were written in that period, structural theories have, of course 

continued beyond the official period: March, James G & Simon, Herbert A, Organizations, (Cambridge, 

MA: Blackwell Publishers, 1993) [March & Simon, 1993)]; Scott (1961); Blau & Scott (1962); Scott & 

Davis (2007); Walker & Lorsch (1968), Mintzberg (1979); Mintzberg (1983); Mintzberg (1989); Mintzberg 

(2009); Burns & Stalker (1961, rev'd ed 1994); Jaques (1990)); Bolman, L G & T E Deal, Reframing 

Organizations: Artistry, Choice and Leadership, (San Francisco: Jossey-Bass, 1997) [Bolman & Deal 

(1997)]. 
459 Some of those original theorists who revised and updated their ideas as the field evolved, to 

name only a few, are W. Richard Scott, Peter Blau, James March and Henry Mintzberg. 
460 Blau & Scott (1962), at 5. 
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mentioned before, the somewhat rigid focus on the formal organization of classical and 

neoclassical theorists was tempered under modern structural approaches by an acknowledgement 

that the structure of an organization must be seen as having two components: formal and 

informal.  Whereas formal structure is the official “blueprint” of the organization, informal 

structure is officially invisible.  It exists in the spaces left by the formal structure, spaces which 

exist since it is impossible to formally provide for all contingencies and circumstances, and 

because it is in the nature of human beings to develop customs and practices for how they do 

things, especially in circumstances of incomplete or uncertain information or where formal rules 

are ambiguous.  The informal organization provides a measure of flexibility to organization 

structure that is not possible through formal mechanisms. 

Despite the recognition of the role of informal structure in an organization, however, 

structural approaches continue to place considerable emphasis on the formal organization.  This is 

apparent from the way these theories tend to classify organizations into types according to formal 

structural attributes, such as the degree of vertical and horizontal control exerted over persons 

within the organization, the extent of standardization of tasks and the diversity or uniformity of 

products and services produced by the organization.  As with definitions of the organization, 

however, there are many classifications of organizational structure.  For the most part, these 

classifications are undertaken with the same objective – to provide a taxonomy of organizations 

and their attributes that helps to explain the diversity of organizations by reference to a limited 

number of organization types.   

For my much more limited purposes, however, it is not necessary to describe the many 

ways in which the universe of possible organizations can be classified according to structural 

elements, though I will make use of one particularly insightful classification system later on to 

illustrate how failing to take into account the extent of diversity of organizational structure is part 
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of the reason for the difficulties that have emerged in the current organizational liability regime.  

For the moment, however, I am interested in the presumptions behind these classification efforts, 

as these provide the basic building blocks to support my claim that organizations should be 

treated as independent responsible subjects. 

If we look for what cuts across the different ways in which structure can be examined, 

what elements are considered most relevant to structural design or indeed, how to determine if a 

given structure constitutes the best choice in the circumstances, the central importance of 

rationality as the criterion that guides organization design is apparent.  This leads us to two 

important corollaries to the presumption that organizations are rational in the pursuit of their 

goals.  First, it is understood that they are capable of the integration of the different elements 

required for the attainment of their objectives.  In other words, organizations are formed in the 

expectation they can deliver on their goals.  Second, integration depends to a large extent on the 

ability of the organization to exert control over the behaviour of individual participants and 

subgroups (the extent varies, of course). 461  Structure is the critical means by which these things 

happen. 

Modern rational structuralists make three further assumptions as part of the rational view 

of an organization: (1) that even though there is no single model of organization that is 

universally optimal in terms of the efficient pursuit of organizational objectives, there is an 

optimal structure for a given organization, which is a function of its particular objectives and 

environment, (2) that specialization (of tasks, of products e.g.) plays an important role in how 

well the organization achieves its objectives, especially as organizational size and complexity 

                                                      

461 Organizations seek to control all aspects of the process of achieving goals.  However, the 

human element is, in reality, the aspect that is of most concern since it is inherently unpredictable and 

variable.  Machines and resources can be optimized (Taylor’s scientific management was predicated on this 

idea), but human participants must be persuaded to contribute their efforts to an organization and the 

advancement of its goals. 
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increases, and (3) that most problems in organizations are structural in origin and thus can be 

solved by changes to structure.462 

From the above, it is clear that from a structural point of view, the structure of an 

organization is not a passive consequence of forming an organization – it is the essence of the 

organizing process.  Structure is consciously chosen with the expectation that it will create and 

sustain the state of affairs needed for successful attainment of the organization’s goals.  They are 

designed with the capacity for rational pursuit of the goals for which they are formed.   

Rational/structural theories nevertheless recognize that the presumed causal relationship 

between structure and outcome may be imperfect.  Aside from the fact that an inappropriate 

structure, ill-suited to the circumstances of an organization, may be selected, organization design 

must work around an inherent tension between the competing forces of integration and 

specialization.  Both are necessary for rationality, but each one pulls the organization in an 

opposite direction.  Finding the optimal balance is therefore, extremely important.  Integration 

draws the organization together and unifies it around the pursuit of common goal(s) of the 

organization, but undue emphasis on coordination efforts may divert attention away from efforts 

to optimize the performance of the individual tasks needed to pursue the goals efficiently.  

Specialization pulls the organization into smaller, more focused subgroups that concentrate on 

efficient discharge of specific tasks, but this may weaken the commitment to the broad common 

goals as these become more distant in the minds of participants than immediate task-related 

interests and concerns. 

Structuralists have sought to address this tension in a number of ways, such as designing 

better and more flexible control mechanisms, sub-dividing the organization in different ways (by 

                                                      

462 Bolman & Deal (1997), cited in Shafritz & Ott (2001), at 197-98. 
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product, by function) and seeking ways to align individual and organizational interests.  Of these, 

however, one that is particularly relevant to organizational capacity to act for reasons is to 

identity the rational boundaries of the organization.  Though organizational boundaries also have 

geographic, temporal or material dimensions, imposing a boundary on rationality itself means 

establishing the relevant parameters (considerations, values, information) within which 

participants make their contributions (especially when they must make decisions) to the 

organization (Simon & March coined the phrase “bounded rationality” to refer to this idea463).  

Bounded rationality acknowledges that the allegiance of participants to the organization’s goals 

will always compete with multiple allegiances to the other social structures of which participants 

are members (families etc.).  Using structure to clarify what is considered relevant to 

organizational participation allows participants to focus on a narrow range of concerns relevant to 

the organizational context. This explicit streamlining of the elements deemed to matter to the 

pursuit of organizational goals makes it easier for participants to go about both their individual 

work and their collaborations with others more efficiently which in turn ought to make balancing 

integration and specialization easier. 

As I touched upon in my overview of the field of organization theory, the emphasis of 

rational/structural theory on the rational pursuit of goals has been criticized over the years.  At a 

general level, human resources and natural system theorists have challenged the suggestion that 

organizations ought to be seen primarily as vehicles for the efficient pursuit of organizational 

goals (especially as these goals may be the goals of only a subset of the organization’s 

participants) rather than as social structures that exist to promote the interests/welfare, both 

collective and individual, of the persons within it.  They also take issue with the idea that 

organizations are unified as to the organizational goals to be pursued.  First, to suggest that the 

                                                      

463 March & Simon, 1993). 
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most important feature that binds people to an organization is the achievement of common goals 

is inaccurate because the means of doing so – control through structure – is unreliable and 

imperfect.  In other words, the exercise of control over people and groups of people464 will not 

necessarily produce the organizational outcomes desired, so we should not focus on the pursuit of 

these goals as a defining feature of the organization.  Second, even where participants claim to 

espouse organizational goals and to be committed to how best to achieve them, this is inevitably 

interpreted through the lens of each participant or group’s own experience and perspective, some 

of which is personal, some of which is cultural – these tend to undermine the idea that there can 

be true unity and uniformity in what constitutes the rational pursuit of common objectives.  For 

their part, more recent open-system views point to the failings of an emphasis on formal 

structures (especially legal form) that are too rigid and limiting to be suited to contemporary 

challenges, especially with regard to the speed of technological change and the extent of 

information uncertainty. 

For my purposes, I accept that these critiques are valid – in other words, the ideal vision 

of an organization unified behind one or more clear, pan-organizational goals, capable of 

straightforward implementation to the exclusion of other influences, does not exist.  However 

given the limited scope within which I intend to apply rational/structural theory, these criticisms 

do not undermine the usefulness of the structural approach as a framework to address the subset 

of organizations and situations in the specific context of intentional crimes – those where 

organizational intention to produce a certain outcome paves the way for the occurrence of that 

                                                      

464 When I refer to groups, I mean subgroups within the organization.  It can happen that there is a 

disconnect between the pan-organizational goals, as stated overtly, those at the level of subgroups within 

the organization.  There are different ways to describe this phenomenon, but the gist is that there can be 

competing, and in some cases even contradictory, goals at play within in an organization.  The power 

school of organization theory sees these subgroups in terms of the relative influence they wield over the 

organization as a whole.  Thus the goals the organization ultimately pursue (at any given time) reflect the 

power hierarchy within the organization (ie the technical side is dominant, the management/central admin 

side is dominant). 
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outcome.  In other words, I accept that organizations are sometimes (perhaps even often) 

unsuccessful in the strategies they use to achieve their goals.  This does not change the starting 

premise of organization design, which is the organization has been structured to create a capacity 

to transform its intentions into outcomes (without this expectation, it is difficult to see what else 

organizing could be expected to achieve) and thus that it is a reasonable starting premise to 

consider that organizations can be taken seriously and thus be called to account. 

6.3.2 Re-casting responsible agency through the lens of structural/rational theory 

Drawing from the elements described in the previous section, I will now set out how 

structural theory can be used to support my claim that organizations – generally those of greater 

size and complexity – can be seen as responsible in the sense of the criminal law. 

In considering how organizational responsible agency differs from that of individuals, 

two important issues arise.  First, because individual responsible subjects exist within 

organizations, there must be a clear basis on which to distinguish organizational rationality from 

than that of its members taken separately such that we can say it is a distinct source of rational 

choice.  Second, organizational responsible agency must be held together by some semblance of 

coherence, at least for the period relevant to the assessment of culpability. 

In the context of understanding how organizations might be seen as distinct sources of a 

capacity to act for reasons, the structural approach offers a simple but compelling explanation.  

Organizations are characterized by the desire to achieve goals held in common, and these goals 

are primarily brought about, or at least fostered, through the structure of an organization which is 

the intentionally designed means through which the efforts of many (or at least some) are 

coordinated and combined into the collaboration necessary to bring about those goals.  This 

process of integration allows us to look at the combined work of many as a distinct phenomenon 

that has meaning beyond that of a collection of individual activities.  In this sense, there is a basis 
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to which to say that organizations have the capacity to produce outcomes that are more than the 

sum of their contributing parts when they are explicitly designed that way.   

If organizations are designed to produce distinct organizational outcomes that are not a 

mere cumulating of individual contributions, it makes sense to expect that bringing this about 

requires decision-making and policies that are, at least to some extent, guided by a source of 

direction that reflects the perspective of the organization.  Under a rational view of organizations, 

the efficient pursuit of goals is the unifying thread that allows us to say that the organization is 

directed by a set of considerations that are intended to be reasonably internally coherent and 

consistent.  By this, I mean that the notion that organizations are structured around the efficient 

pursuit of goals sets workable boundaries around what kinds of considerations will be taken into 

account as decisions are made about how best to achieve these goals.  These considerations are 

sufficiently coherent and unified to say that the organization has a unique and separate capacity to 

act for reasons for the purposes of the criminal law.   

Focusing on the need for coordination/integration (which is intentionally done and is 

necessarily collaborative) to achieve goals, a rational/structural approach gives us the basis to say 

that organizations are purposefully designed to have the ability to pursue their goals.  That this 

may not in fact be achieved (through mistakes, interference, undermining of organization by 

individuals, lack of sufficient control, ineffectiveness/limits of control mechanisms) does not 

invalidate the rational view that organizations are designed to have a collective capacity to do 

more than individuals and that this pan-organizational perspective is the essence of an 

organization.  Indeed without this organizational perspective, the collaborative pursuit of goals 

makes little sense. 
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6.3.3 Building on a common foundation: the useful links between a rational/structural and 

legal conceptions of the organization 

Now that I have outlined how the essence of the rational/structural view of the 

organization supports the idea that organizations are distinct responsible subjects, I discuss why 

taking concepts and ideas from this approach is well suited to an application to the criminal law. 

At the outset, it is apparent that rational/structural approaches share common roots with 

the legal view of organization.  Indeed, legal conceptions of organizations are implicitly 

structural.  Especially with regard to corporate organizations, I would argue that the legal 

conception bears a close resemblance to classical and neoclassical views of the organization, 

particularly the idea that it is possible to formulate a universal definition that applies to all 

organizations.  The legal vision of organizations also shares with early rational approaches an 

emphasis on formal structure coupled with a belief that top-down hierarchical control and 

coercion are the principal means by which human participants can be persuaded to contribute to 

organizational goals.  If we take into account the considerable evolution in rational theories of 

organizations since that time, however, it is odd that the legal view of organizations has remained 

so stubbornly fixed in the past.  Incorporating elements of contemporary rational/structural theory 

into the criminal law brings the legal view of organization up to date without abandoning the 

basic legal notion (as evidenced in the Criminal Code definition) that an organization is an 

identifiable entity formally established (in the sense of setting up a formal structure, not 

necessarily the formation of a legal person) for a common purpose. 

The first significant way that rational/structural theory would update legal approaches to 

the organization is through the recognition that however important the formal structure of an 

organization, it is an incomplete picture of how an organization achieves its objectives.  In the 
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context of the criminal law, this ought to include a consideration of the informal structure of an 

organization in the assessment of organizational liability.  This is especially important in the 

context of intentional crimes where one should expect a strong motivation to hide culpable intent 

from view, not announce it openly through official organizational structures and policies.  

Though the identification doctrine and the organizational liability provisions acknowledge that 

there is more to organizational intention than, for example, the minutes of meetings and official 

descriptions of duties, the use of informal elements are limited to making inferences about 

individual intentions465 or making inferences about lack of diligence, not the existence of positive 

state of mind. 

Second, a rational/structural approach recognizes the limits of the pursuit of 

organizational goals – that implementation is imperfect because individual people and subgroups 

within an organization can distort and undermine organizational goals and that it is not possible to 

perfectly calibrate the controls used to direct the way that organizational outcomes are produced.  

In other words, one cannot assume that formally expressed organizational intention, through 

policies, procedures and official descriptions of decision-making authority, is necessarily the 

intention that is relevant to the occurrence of an organizational outcome.  This underscores that 

looking to formal structure alone to ascertain an organizational intention is likely to be both over 

inclusive (because not all intentions expressed in the formal structure of an organization are 

successfully converted into outcomes) and under inclusive (because not all outcomes can be 

traced to an intention expressed through the formal structure of an organization). 

                                                      

465 The closest the cases get to organizational intention is inference about the absence of due 

diligence.  That is say, the absence of formal elements that support due diligence has been seen as an 

organizational failure without the need to attach it to an individual.  It is easier to attribute a state of affairs 

that fails to meet a standard directly to an organization than to say a state of affairs is positive evidence of 

culpable advertence. 
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Finally, rational/structural theory nuances considerably how we examine the nature and 

extent of direct control managers (a group that is clearly intended to be captured in the defined 

term “senior officers” in the Criminal Code) must exert over the participants in an organization in 

order to balance the demands of integration and specialization.  Even if it is still accepted that this 

responsibility and authority tends to increase with the level of the manager in the organizational 

hierarchy this does not necessarily reduce organizational decision-making to the level of discrete 

individuals (though it is certainly considered possible that one person might hold ultimate 

decision-making authority in some kinds of organization).  Indeed, even the limited classical and 

neoclassical views of what constituted the organization – formal elements linked together by 

considerable control – did not see the organization as merely a collection of individuals (if 

anything, they went perhaps too much in the direction of reification of the organization466).  Why 

then, did the law move in the direction of “identifying” organizational intention with the personal 

intentions of senior managers?  One possible explanation for the different directions taken by 

legal and rational/structural approaches can be taken from natural system/human 

resources/Marxist critiques of early rational theories, which challenged the presumed neutrality of 

“organizational” goals and instead argued that “organizational” goals were really those of the 

providers of capital to an organization, that organizations were, in effect, operated for the 

personal benefit of owners (or, more recently, the benefit of managers).  Organizations required 

collaboration from workers but organizational efficiency was really in the service of the needs of 

a few (or only one, in some cases) at the top of the pyramid.  In this light, the legal view of 

                                                      

466 For eg Taylor’s scientific management sought to treat organizations as machines or at least to 

minimize the unpredictable human element as much as possible.  Critics of classical and neoclassical 

theories suggested that this machine mentality did not give sufficient consideration to the individuals in the 

organization. 



 

 

270 

 

organizational intention could be seen as making explicit something early rational theories did 

not.467 

However reasonable this explanation might have been at the time of neoclassical view of 

the organization, this explanation cannot be used to support the continued focus on individuals in 

the way the criminal law treats organizations.  This is because rational/structural approaches 

evolved in reaction to early criticisms, moving beyond a singular one size fits all approach.  As 

my discussion in the next section will show, the considerable efforts to identify the key structural 

features of organizations has led to classifications of different types of organizations.  These 

classifications underscore that is not possible to generalize across the board about the source of 

the rationality that guides how an organization pursues its goals; only in limited circumstances 

can it really be reduced to the rationality of an individual.  So while the reflex to look to structure 

may be good, legal intuitions about structure are far too simplistic and fail to account for the 

considerable diversity in how organizations can be structures. 

6.3.4 Why recognizing structural diversity matters to responsibility: the example of 

Mintzberg’s structural classification 

As an illustration of how the current law is limited by its failure to treat organizations as 

responsible subjects, I will make use of the classification system proposed by Henry 

Mintzberg.468  Through his analysis of organization types, we can see where the guiding 

rationality of an organization is best seen as a function of more than that of one individual.  

                                                      

467 Not everyone would agree with this view particularly those who see the law as entrenching a 

form of economic liberalism that favours the interests of capital over those labour: Bittle (2012); Glasbeek 

(1995). 
468 In this work (Mintzberg (1989)), Mintzberg combines his previously published theories of 

organizational structure and power, notably his 1979 monograph (Mintzberg (1979) that informs Fisse & 

Braithwaite’s view of the organization: Fisse & Braithwaite (1993), at 105-111.  Minzberg further refines 

and updates his ideas about managing, though with less of an emphasis on organizational structure, in: 

Mintzberg (2009). 
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Mintzberg’s approach is particularly helpful because he examines organizations in terms of how 

the different parts of its structure relate to one another.  The relationships that connect these 

components together are determined by the relative importance and power of each one, which is a 

function of the goals, needs, environment and stage of development of the organization.  The 

purpose of this discussion is not to suggest that Mintzberg’s classification is better than others (or 

that it should adopted), though it is well-regarded, but rather to show how the simplistic 

conceptions of structure that tend to be applied in the law can be supplemented by more nuanced 

views of organization structure in ways that provide guidance on how to identify the most likely 

source of organizational reasons in a particular organization. 

Each type of organization is a particular configuration of six components: the strategic 

apex, the middle line, the operating core, the technostructure, the support staff and ideology.  

Going over these components very briefly, the strategic apex is the place from which the entire 

organization is overseen; the more dominant this component, the greater the pressure to lead (to 

drive the organization from the top).  The operating core is where the organization does the work 

it was formed to do: make products or provide services.  It exerts a pressure to professionalize the 

work of the organization.  In between is the middle line, which is the chain of authority that 

connects the strategic apex to the operating core; a strong middle line will seek to balkanize the 

organization to increase the influence of middle managers.  On either side of this core triangle is 

the technostructure and support staff, which contribute specialized skills falling outside the 

operating line.  The former indirectly support the work of operating core and will tend to pull the 

organization in the direction of rationalization (it is usually formed of experts who develop the 

criteria for standardization), maximizing the efficiency of the work of the organization. The latter 

provides internal services to support the organization itself (HR, accounting, legal services etc), 

which tends to foster pan-organizational collaboration.  Finally, ideology is Mintzberg’s term for 
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what others call culture: the traditions and beliefs that distinguish the organization from others 

and gives it a particular character.  A strong ideology will tend to pull the organization together.  

The flip side of ideology is politics, by which Mintzberg means a lack of agreement on 

organizational objectives which produces a struggle among coalitions for dominance.  Where an 

organization is subject to these pressures, this will tend to pull it apart as it tries to respond to the 

demands of different constituencies.   

In Mintzberg’s view, this generic layout of organizational structure varies as a function of 

how organizations divide labour (“design parameters”), especially the extent of decentralization 

of control, how they integrate it back together (“coordinating mechanisms”) and the effect of 

“situational” or contingency elements: age and size of the organization, the nature of its technical 

system, the environment in which it operates and how external forces exert power on the 

organization.  Drawing these elements together, Mintzberg classifies organizations into seven 

types: entrepreneurial, machine, professional, diversified, innovative, missionary and political.  

These types are, of course, abstractions, intended to show differences that emerge from different 

combinations of three structural elements:  coordinating mechanism, key structural component 

and extent of decentralization of power.  This being said, how organizations vary as a function of 

this trio of elements tells us a lot about whether and to what extent, the rationality that directs the 

pursuit of goals is collective rather than individual.  In keeping with my more limited focus on the 

range of organizations covered by the Criminal Code, I will discuss four of the types in detail, as 

these cover the principal organizational forms targeted by the definition.  They are: 

entrepreneurial, machine, diversified and innovative.469 

                                                      

469 I have excluded professional organizations not because they cannot be commercially-oriented, 

but because they are, by their nature, unlikely to be suitable candidates for organizational liability along the 

lines I am discussing.  In professional organizations, like law firms or university faculties, the operating 

core, composed of the professionals themselves is the key structural element.  Given the nature of 

professional service, coordination is achieved through standardization of skills, usually based on externally 
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Entrepreneurial organizations are, as the name suggests, organizations that are dominated 

by an original founder/entrepreneur.  This style of organization is common in smaller and 

younger organizations though Mintzberg observes that it is a very stable structure that frequently 

endures for the lifetime of the founder.  Not surprisingly, the organization’s key component is the 

strategic apex (usually in the person of the entrepreneur or a small group connected to him/her).  

Its coordinating mechanism is direct supervision (again from the entrepreneur) and control is 

heavily centralized both vertically and horizontally.  It is easy to see that this type of organization 

is tailor-made for liability imposed on the basis of the identification of the organization with the 

person(s) who lead it.  For this kind of organization, which tends to be smaller and operating in 

simpler industries, the strategies of the leader(s) in the strategic apex are the unifying force that 

holds the organization together.  In this context, it makes sense to think that the rationality of the 

organization is essentially that of the founder since everything does, in the end, flow back to him 

or her.  The current liability regime is well-adapted to this organizational type because there is 

little to distinguish the founder (or the strategic apex, which is probably conceptually equivalent 

                                                      

determined criteria (bar admission, professional qualifications).  These organizations are decentralized 

horizontally among professionals (each professional is relatively autonomous), but not vertically.  In these 

organizations, there is high level unity of purpose (serving clients, teaching courses, doing research), but 

the actual work done is subject to considerable variation within the confines of professional (and 

institutional) standards.  In this context, organizational liability for the individual professional work makes 

little sense, except for the purely practical purpose of insurance.  Organizational liability in this context 

would be relatively limited to those cases where an outcome can be attributed to a collective/organizational 

decision that would apply to the professionals as a group. 

Mintzberg’s other two organization types – ideological and political differ from the others in that 

they may be more appropriately applied to non-commercial organizations (they flow from Mintzberg’s 

analysis of power in organizations).  Missionary organizations are those that are characterized by their 

ideology.  Not surprisingly then, the prime coordinating mechanism is the standardization of norms.  These 

organizations are generally decentralized provided the ideology is strong enough to keep the organization 

together.  Political organizations are a loose category marked by the absence of a coordinating mechanism, 

no key structural component and variable decentralization.  In the context of criminal liability, these 

categories sees  

In leaving aside the missionary category of organizations for the purposes of my illustration of 

rationality, I do not want to suggest that the existence of ideology is irrelevant, only that it is rarely the 

dominant structural feature of a commercial organization.  As I discuss later, organizational culture is very 

important when it comes to examining how the rational capacity put into place with structure is actually 

exercised.  
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to the directing will and mind of a corporation and would a fortiori fall within the defined term of 

“senior officer”) from the organization. 

Machine organizations are the descendants of Taylor’s scientific management theory and 

in some ways the opposite of entrepreneurial organizations.  The key element in their structure is 

the technostructure, whose role is to establish and maintain the optimal standardization of the 

many tasks/work processes (assembly lines, for eg) needed to pursue the organization’s activities.  

Control is hierarchical with limited horizontal decentralization.  At first glance, this kind of 

organization seems well-suited to current liability approaches since considerable top-down 

control explicitly set out in advance is required to keep all the disparate parts of the organization 

together.  However the critical importance of standardization in the work and processes of the 

organization means that an important part of the rationality that directs the pursuit of goals comes 

from the technostructure.  Outside the smallest organizations, the process of standardization is 

unlikely to be directed by an individual.  It is almost certainly a process drawn from multiple 

contributions.  In this context, where there is heavy reliance on a cadre of technical experts to 

determine how to run the organization most efficiently, bad organizational outcomes may not 

necessarily be attributable to a failure of management oversight from the strategic apex, but rather 

to poor choices about standardization that make the organization susceptible to systemic failures.  

Focusing on individual culpable choices of senior managers in such circumstances fails to 

recognize the role and collective nature of the technostructure within the organization. 

Diversified organizations are entities with multiplex structures reflecting an operating 

core with different functions, products/services or geographic regions.  Given the lack of 

comparability across these different divisions, diversified organizations are coordinated through 

the standardizing of outputs, which typically take the form of financial metrics.  Given the lack of 

homogeneity in the work of the organization, the middle line connecting the operating units and 
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the high level management takes on considerable importance.  Though diversified organizations 

are usually horizontally decentralized, they have limited vertical decentralization.  More than any 

other organization type, they epitomize the contemporary face of “big business” and Mintzberg 

has a particularly unfavourable view of this kind of organization.  His opinion is tied to the 

observation that these organizations are justified on the basis of effects (synergies, mitigation of 

risk) they are structurally unlikely to produce.   

In the context of organizational liability, diversified organizations pose considerable 

difficulties for the current regime.  Diversified organizations frequently resemble a collection of 

machine organizations linked together loosely by a head office structure, which means that 

delegation of most, if not all, operating authority is typically below the strategic apex.  The 

strategic apex is dissociated from the operating core and may indeed have little knowledge or 

understanding of what different units are doing, except as regards their individual contributions to 

organizational performance.470  This is a challenging context in which to determine mens rea if it 

ultimately must take the form of a human intention in the mind of an individual manager.  Those 

that might be seen as senior managers have little direct control over the operating core (this being 

exercised by the strong middle line) which means they have insufficient knowledge (even viewed 

collectively) with regard to how organizational outcomes are produced; they concern themselves 

with the ends, not the means.  Those that do have enough knowledge are too far down the 

hierarchy to be considered senior officers.471  In these circumstances, it makes more sense to see 

                                                      

470 Mintzberg sees this focus on outputs as problematic because separates the goal from how it is 

achieved, allowing for questionable practices and processes to develop in the machine organization 

operating units.  Efficiency takes on a very limited meaning. 
471 This was the situation in OPG, where the hydro plant manager was not deemed to be a 

directing will and mind because his authority related not to the organization as a whole but the hydro plant.  

However the crime at issue was something that occurred within the confines of the management of the 

hydro plant as a stand alone entity, which would not have been something to which the senior management 

of the hydro utility as a whole would have turnd its mind in any event because considerable management 

discretion was granted to each plant. 
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the relevant rationality that guides the organization as emerging from the considerable freedom 

given to the middle line to reconcile output goals with how to do the work of the organization.  

Who makes the decision most directly causally connected to a culpable event (and at what level 

in the hierarchy) matters less than the existence of a state of affairs where the ends are seen to 

justify the means.  This type of situation, more complex than the previous two examples, 

illustrates the limitations of a structural approach as a complete answer to the matter of subjective 

mens rea.  In the case of diversified organizations, the parameters within which the considerable 

discretion over the pursuit of goals is exercised would be bounded within the underlying values 

and culture of the organization. 

Innovative organizations are characterized by the need for flexibility (In his earlier work, 

Mintzberg called them “adhocracies”).  Their key structural component is the support staff.  They 

coordinate the operations of the organizations through mutual adjustment of the different 

components of the organization.  Decentralization occurs on an ad hoc basis, very much as a 

function of need.  These organizations, which tend to be at an earlier stage of development, often 

lack detailed formal structures and tend to operate with flatter hierarchies.  Their decision-making 

tends to be collegial rather than imposed.  Though the inherent variability of this kind of 

organization makes it more difficult to generalize about the source of the guiding rationality of 

the organization, it seems unlikely that the rationality of specified individuals could be 

meaningfully equated with that of the organization.     

6.4 Completing the picture: Organization culture and the informal sources of 

organizational purpose action 

I have laid out how the modern structural view of organizations provides a convincing 

account of why organizations should be treated as a special kind of social structure that is 

distinguished from other collectivities by the fact it is deliberately structured around the pursuit of 
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goals held in common.  This makes a strong case for treating organizations as independent 

responsible subjects, at least for those aspects of organizational activity that relate to the pursuit 

of those goals (not everything that happens in an organizational context is organizational).  

Moreover, as an updated, more nuanced, version of the rational models first developed by 

classical and neoclassical theorists, there are many aspects of the rational/structural approach that 

are compatible with how the law is applied to organizations in a civil and commercial context.  

As such, proposing that the same view of organizations be applied in the criminal law, would 

make the law’s treatment of organizations more consistent and coherent.  It also lays a reasonable 

foundation for the kind of practical presumptions needed to make the search for organizational 

cognition manageable.  Actions that are consistent with the goals of the organization and 

implemented in a manner that fall within the structure of its decision-making processes could be 

seen as prima facie evidence that it is the organizational capacity for reasons that has dictated the 

action such that it was done voluntarily (in other words there was organizational control over the 

action, not the control of some other subject, like a rogue individual) and on purpose (in the sense 

that evidence of the action can be taken to be evidence that the action was undertaken by the 

organization on purpose in the awareness of the natural consequences of that action).  

What the rational/structural school lacks from the perspective of mens rea liability is the 

analytical tools to determine what constitutes the substance of an organization’s rational choices 

where the inquiry into responsibility has to consider not only whether the action was done on 

purpose but for a purpose.  Structural analyses of what generates organizational outcomes tend to 

focus on those items that can be controlled within the organizations, namely its formal structural 

features, even if these cannot account fully for what factors influence how organizations make 

choices to direct the pursuit of their goals.  Though these approaches acknowledge the “formal 

organization” gives only part of the picture and that the informal organization can play a 
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significant part in how an organization achieves its goals472, they tend however, to see the 

informal structure as beyond the direct control of the organization.  If this were entirely true, it 

might be possible to argue that the reasons for organizational action are limited to what is 

conveyed through formal channels for expression of organization decisions and policies, but this 

is an incomplete picture in terms of what might be relevant to criminal responsibility (where 

subjects would be motivated to camouflage the real reasons for action).   

Informal influences on decision-making offer a potential window into these kinds of 

reasons for action.  Though informal influences on the pursuit of organizational goals may lack 

the explicitness of formal influences, but there is no reason to say that informal influences are not 

the product of an equivalent level of deliberation and cannot serve to direct, albeit more subtly, 

the pursuit of the organization’s goals.  Since rational/structural approaches provide little in the 

way of means of fleshing out what “informal” deliberation looks like, I have looked to another 

approach to help frame the search for  informal sources of organizational purposive action – that 

of the organization culture school.  

  The organization culture school offers a way of thinking about organizational purposive 

action that provides a way to get at reasons that go beyond the broad pursuit of a goal and its 

associated implementation that get at the more complex reasons that explain specific choices 

organizations about how to act in furtherance of those goals.  These are the things that are so 

fundamental, so ingrained, so accepted they do not need to be overtly expressed and in fact may 

not be directly acknowledged.  For the most part, organization culture scholars have been 

interested in how distilling the elements of an organization culture can be used in a positive way – 

                                                      

472 This is neither positive nor negative.  Informal structural elements can enhance effectiveness by 

providing flexibility where formal structures cannot (the existence of ad hoc procedures to deal with 

unexpected elements, for eg).  They can also undermine effectiveness when these structures become less 

well-connected to the goals of the organization (the emergence of informal subgroups that become focused 

on issues that matter more to the participants than to the organization as a whole eg). 
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to assist the organization in achieving significant changes, to help it improve its efficiency, to 

identify and resolve sources of internal conflict and so on.  Moreover, they note that there are 

levels of cultural influence in all human social structures and organizations necessarily 

incorporate the influences of the larger environments in which they operate.  For my purposes, I 

am focused on the cultural influences that are, to the extent one can make this claim, proper to the 

organization, as these could very well point to the “reasons” that explain organizational action 

where structural indicators are silent, ambiguous or simply incapable of supporting an inference 

for the kind of intent required (such as the intention to kill or cause harm). 

As noted earlier, organization culture is a perspective of organizations that fits best within 

a natural system view, though it has elements of the open system as well (especially with regard 

to the effect of external cultural influences).  This being said, cultural perspectives on 

organizations are frequently combined with a structural view of organizations.473  The work of 

Edgar Schein, whose analysis of culture I have found particularly helpful to the issue of 

organizational awareness, is explicit about adopting a structural view of organizations.  

Approaches that probe the links between the culture of an organization and its traits tend to see 

the relationship between the two components as complementary in that each one influences the 

other in a somewhat circular pattern.  The culture within which an organization develops 

influences the structural design process just as certain structural designs may facilitate or 

discourage the development of certain kinds of organizational culture.474  This has been used to 

                                                      

473 Mintzberg is an example. 
474 Organization culture reform movements were certainly predicated on these notions.  William 

Ouchi’s analysis of the success of Japanese organizations suggests that structure and culture are invariably 

two sides of the same coin. His work suggests that successful implementation of organizational structures 

outside their original cultural context could not be done without also adopting some of the underlying 

cultural practices that informed how the informal organization took shape.  In other words, culture helps to 

establish was needs to be formalized and what does not because cultural assumptions are unwritten rules 

that guide behaviour in what might otherwise be ambiguous situations. Ouchi (1981). 
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explain how and why certain structures have emerged in time or in space (industry, country) and 

also to explore why efforts to effect organizational change through structure alone tend to fail.   

6.4.1 The organization culture school 

Beginning in the early 1980s, scholars began to argue that the assumptions underlying the 

rational organization’s goal attainment were rarely there.475  In seeking to explain what was 

happening in organizations, they drew on work done in the area sometimes known as 

organizational development or organizational socialization.476  This approach sought to look at 

the commonalities between how people behave in organizations and other social structures, 

drawing from sociology and anthropology.  An important theme in this body of work is how 

organizations learn and how they might change.  In looking at how group dynamics affect their 

members, cultural approaches examined how the organization could have an informal influence 

on participants that went beyond (or, in the view of some, be entirely distinct from) the formal 

control it exerted over them.477  This was a departure from the rational/structural approach which, 

to the extent it recognized that informal influences played a role in how organizations translated 

their intentions into outcomes, considered only those of participants on the organization. 

The cultural perspective also challenged the rational/structural view to the idea that 

successful goal attainment in organizations required direct and overt control of members.  They 

                                                      

475Weick (1995) 
476Shafritz & Ott (2001) provide an excellent summary, at 361-62. 
477 In this context, control does not just mean setting out the tasks and responsibilities of each 

participant.  Organization behaviour theorists, drawing on economic theory of human beings as self-

interested actors motivated by utility maximization, proposed that organizations employ measures (usually 

in the form of special kinds of compensation and benefits) designed to align the interests of participants 

with those of the organization.  Leaving aside whether, as some Marxist theorists have argued, this kind of 

arrangement is exploitative of a worker’s need for a livelihood, the important point is that these measures 

are generally seen as a way for the organization to mold the behaviour of participants to its needs.  What 

this assumes is that without these aligning measures, workers would not otherwise be committed to work in 

the organization’s interest.  Empirical evidence suggests, however, that this kind of measure exerts only a 

weak influence on the commitment of participants to organizational objectives. 
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suggested that strong adherence to organizational goals was more likely to be the result of the 

internalization of methods/means/ guiding precepts of goals by the participants.  Commitment to 

the pursuit of organizational goals within these parameters is absorbed over time at an 

unconscious level; it is beyond discussion and debate and simply taken for granted.  This being 

said, it is not entirely accurate to say that organizational culture is not, at some level, a form of 

control.  But the way the control is exercised is through the subtle effects of shared practices and 

values, things that emerge from a generalized acceptance from within (at all levels) rather than an 

overt imposed will from above. 

That organizational culture is real may seem to stretch the imagination, but empirical 

evidence shows that organizational ethos and culture can be very strong.  Moreover, cultural 

differences between organizations can be marked, even where they operate in similar industries 

and have similar formal structures.478  Much of the support for a cultural approach to 

organizations is drawn from anthropological research on culture in broader social or national 

groups.479  This body of research has established that cultures exist because at a very basic level, 

human beings in groups require guidelines to order their behaviour.  The need for these guidelines 

is also tied to the human need for predictability and ideally stability in these guidelines.  A culture 

is most visible to outsiders through the process of initiation of newcomers. 480  Through trial and 

error in interpreting indirect cues as to what is and is not acceptable a newcomer discovers the 

cultural parameters of an organization in the same way that a foreigner in a new country learns 

local customs and mores.  In an organizational context, Schein and others have observed that 

                                                      

478 In a fascinating study of the three leading manufacturers of hand-made flutes (all based in 

Massachusetts), Cook and Yanow discovered that each had a distinct culture, which was discernible by 

those workers who had worked in more than one organization among the three, even if they could not 

describe what exactly made them different.  It was also discernable in the final products – the flutes – 

which musicians were able to distinguish merely by handling a given instrument: Cook & Yanow (1993). 
479 Scott & Davis (2007), at 212-214.  A good example is Schein, whose theoretical work is 

informed by in-depth case studies of selected organizations: Schein (2010). 
480 Schein (2010); Louis (1980). 
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nonconformists tend to be expulsed or chose of their own accord to leave.  This means that 

organizational cultures, in the short to medium term at least, are self-reinforcing.  Because those 

who are comfortable with the culture remain, there is less impetus to change the culture and upset 

the established order by inserting uncertainty into the way that relationships and interactions in 

the organization are governed.  It is not surprising therefore that cultures change slowly and their 

members may actively resist attempts to impose changes that are seen as inconsistent with the 

existing culture, whether from within or from outside.   

Organizational culture is also influenced by the broader “macro”-context in which the 

organization operates, such as the local, regional or national character of the place where the 

organization is located, as well as the linguistic and religious identities of its members.481  In 

addition to this, the cultures of certain occupations or professions can influence organizational 

culture where there is a sufficient number of participants from that group (eg engineers, IT/tech, 

lawyers, doctors).  Of particular interest in the context of organizational liability is the contention 

that managers, especially senior managers, as a group exhibit distinct attributes which may 

conflict with those of other groups in an organization and may contribute to tension and lack of 

pan-organizational cohesion.482  The multiple sources of cultural influences on participants in 

organizations highlights that organizations can and do have more than one culture within them, 

particularly as the organization increases in size, scope and geographic reach.  When subcultures 

coincide with structural divisions (such as different divisions or geographic regions, head office 

versus operating divisions), this fosters the conditions for an intraorganizational competition for 

power and influence.  In the same way that organizational goals can be seen in terms of a 

                                                      

481Schein presents a fascinating cultural contrast between companies: one US and one Swiss 

German: Schein (2010), at 35-54  See also: Ouchi (1981) who examines how the influence of Japanese 

culture on corporate culture generates different business practices in Japanese companies than in American 

companies. 
482Schein (2010); Mintzberg (1989); Mintzberg (2009). 
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dominant coalition, organizational culture may be a reflection of the relative power exerted by 

different groups.   

This kind of culture generated through conflict can give rise to an organizational culture 

that, looked at as a whole may lack internal consistency.  The existence of subcultures within an 

organization does not necessarily undermine my principal argument that how organizations 

operate and pursue their goals is influenced by inherently collective forces that guide how 

participants behave in an organization.  That there may be more than one of these collective 

forces at play does not undermine either their collective nature or the fact that they can play an 

important role in organizational outcomes and thus merit consideration when examining the 

reasons for organizational action. 

6.4.2 Organizational culture applied to the criminal law 

The addition of the cultural dimension to the rational/structural skeleton of organizations 

is critical because it provides a source of substance for organization reasons that go beyond or are 

only partially explained by decision-making structure.  Under a rational/structural view of 

organizations it is accepted that goals may be pursued in more than one way: in other words, 

organizations have choices about how to act and these choices may be made for more specific 

reasons that a general adherence to a goal of efficiency.   Organization culture approaches 

acknowledge that in pursuing its goals, the organization adheres to certain principles and 

practices that make its approach to achieving its goals uniquely its own.  In addition, culture is 

something that exists beneath the overt and express artifacts of organizational activity.  Even if it 

is possible that the formal elements of the organization are consistent its underlying culture, they 

alone cannot capture fully the parameters within which organizational goals are pursued.   

In looking to how organizational culture to help delineate a sphere of inference with 

regard to the more complex reasons that may inform organizational purposive action, I have 
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found the analysis of Edgar Schein particularly helpful.  Schein has identified four basic attributes 

to the notion of culture, as it is broadly understood in the context of all social structures: stability, 

depth, breadth and integration.  These attributes are part of an analytical framework that Schein 

uses to distinguish between the three levels at which culture can be examined.  The first is the 

level of artifacts – which are rituals, things, observable elements.  These are the outward 

manifestations of culture but it is not always possible to ascertain the substance of a culture from 

these elements.  That is to say, artifacts without more could support more than one inference as 

regards culture.  For example, Schein describes the practice at a particular high technology 

company of holding meetings where there was always animated criticism of new ideas, heated 

arguments and strong challenges to any proposal.483  This could be seen as a negative culture, 

resistant to change and destructive to innovation.  In fact, Schein discovered through probing the 

people at the organization that this was reflective of the exact opposite.  The organization prided 

itself on new ideas and innovation but had an ingrained culture that only those ideas that survive 

peer scrutiny are worthy of being pursued.  It drew from the engineering culture of many of its 

participants that true value of an idea could only be established through a full debate during 

which the group had to be convinced of the idea’s technical superiority. 

In terms of giving meaning to organizational purposive action, recognizing that the 

observable manifestations of organizational culture may be susceptible to more than one 

interpretation is important.  It is especially important given the heavy reliance on documentary 

and what I will call formal evidence of organizational activity.  There can be an undue reliance 

placed on these official accounts of organizational purposive action that, without other elements, 

may not be capable of unambiguous interpretation or simply insufficient to support an inference 

of complex intent.  For example, is a practice of approval of corporate documents without debate 

                                                      

483 Schein (2010), at 35-44. 
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at the Board level a dangerous sign of passivity, wilful ignorance of their contents or is it rather 

evidence of a culture where open debate at meetings is interpreted as divisive (or perhaps simply 

inefficient) and that director questions are best addressed prior to the meeting through direct 

consultations with relevant staff.  In the latter case, there may not be official evidence of this, or it 

may be more difficult to piece together than simply reviewing the minutes of a meeting.  What 

this shows is that without an awareness that how organizational goals are pursued is at least to 

some degree a function of shared attitudes about what considerations are relevant when making 

choices between different ways of doing things, a reliance on observable elements may provide 

an incomplete or misleading picture of the reasons for organizational purposive action. 

Schein also identifies a second level of analysis, one of particular interest in connection 

with criminal liability of organizations.  This level is that of stated beliefs and espoused values.  

The operative words here are “stated” and “espoused”.  These are the beliefs and values that the 

organization holds out as its own.  What empirical evidence has shown, however, is that these 

may or may not correlate with the unexpressed, deeper cultural connections that bind participants 

in an organization.  Sometimes this disconnect is reflective of an inability to achieve change that 

is needed and desirable for the organization (having an open door policy where there is an 

ingrained culture that people only do serious work when they are undisturbed), sometimes, more 

nefariously, the difference is an attempt to project superficial adherence to certain values while 

retaining a “real” culture that is at odds with the espoused values.  In this latter case, it is clear 

that there is scope to reconsider how the law views overt expressions of organizational values and 

interests.  In particular when these values are mandated by regulation (such as “good corporate 

governance”, “transparency”, and “accountability”), Schein’s analysis suggests that the practice 

of requiring formal adoption of values may bear little relationship to underlying values and may 



 

 

286 

 

in fact provide a convenient cover for contrary values and related practices to continue unabated 

(this is not unlike the individual who offers a plausible but untrue explanation for action).  

The final level of Schein’s analysis is the deep, unconscious level of shared assumptions.  

Schein describes the emergence of these shared fundamental values as a process by which 

solutions to problems are tried out and when successful in a way that advances the organization’s 

goals in a particularly satisfactory way, become accepted ways of doing things and gradually 

cease to be questioned or even acknowledged openly.  Admittedly, this level of culture is 

something that requires probing.  As a collective manifestation, it would likely require testimony 

from a cross-section of participants in the organization combined with relevant artifacts. It might 

require an overlaying of “real” vs “official” policies and procedures to expose the underlying 

value.  Nevertheless, because of the clearly observed stability of group cultures generally and 

within organizations, it may be less difficult to amass the kind of evidence since organizations 

will not be able to turn on a dime.  An ingrained approach/value cannot be quickly or unilaterally 

altered.  This suggests that cosmetic changes to personnel will not eliminate a truly organizational 

culture, even where those changes might be made at the highest level.  Thus evidence may be 

amassed over a longer period of time and may be able to draw on current and former 

participants.484 

Organization culture does not, however, flatten out organizational hierarchy, nor does it 

suggest that culture is developed on the basis of equal contributions from all participants.  To 

assert this is to ignore the fact that organizations require some leadership.  There is no doubt that 

leaders can and do play important, even determinative roles in setting the tone of a culture and in 

enforcing or encouraging certain values.  Indeed, organization culture analysis might even be 

                                                      

484 It may also be easier to get evidence if the culture is directed at org liability rather than personal 

liability, though it is inevitable that if participants believe in or have gone along with a  culture they may be 

hesitant to betray it or feel that they are being judged as well as org and that they stand to lose). 
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used to provide content to subjective mens rea where it can be established that the source of 

rationality is the individual rationality of the owner/manager. In this case, the content of the 

organization “culture” could be equated with the personality/underlying beliefs of the 

owner/dominant manager.485    

 

6.5 Bringing it all together: the organizational responsible subject 

It is time now to consolidate the components of the re-framing process into the final 

product – an organizational responsible subject and to explain why this concept could transform 

organizational criminal liability from one based primarily on imputation of individual conduct to 

one that is truly based on organizational reality.  

The process of crafting an organizational responsible subject required two interrelated 

components.  The first, relatively straightforward task was to compare the definition in the 

Criminal Code to what those who study organizations see as the essential features of the 

organization.  As we saw, it is enough to draw on the very basic attributes of organizations that 

transcend the divisions within organization theory – that they are deliberately formed to foster the 

collaborative pursuit of goals.  Given this, the next step was to consider whether these same 

features can be said to delineate an appropriate ambit of responsibility because they target 

associations of persons it is reasonable to expect will exhibit the qualities of a responsible subject, 

albeit in organizational form.  In other words, can the organizations targeted by the criminal law 

be said to be autonomous subjects (that are distinct from individuals and other less organized 

                                                      

485 Though this is beyond the scope of the discussion, looking at organizational mens rea as culture 

in organizations where there is a dominant leader might assist in determining when the intentions of the 

owner are best seen as evidence of individual culpability or organizational culpability.  In particular, it 

might open the door to examining how a leader has fostered a culture that creates conditions for criminal 

activity to occur.  The crime is organizational in the sense that it is a product of shared values/practices, but 

the choice of the values/practices at the outset might be dictated/dominated by an individual. 
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groups of people) endowed with a distinct organizational capacity to act for reasons.  With regard 

to this second point, though the general organizational attributes do suggest that the organization 

is an autonomous subject endowed with the capacity to direct the collaborative pursuit of goals, 

rational-structural views of the organization provide a stronger basis for the claim because this 

perspective on organizations sees the collaborative pursuit of goals by an organization as 

necessarily predicated on the existence of an organizational capacity to act for reasons 

(something which is often referred to as organizational rationality).  This capacity comes into 

being from how the organization is structured.  As such, the nature and extent of the 

organizational ability to engage in the collaborative pursuit of its goals is a function of structural 

attributes.  Given the vast diversity of organizational structures, however, one cannot point to a 

single structural design as being the mark of this rationality (unlike for individuals where the 

human body provides an easy point of reference).  As such, it is significant that nothing tethers 

the Code definition a single vision of organizational structure as an indicator of the capacity for 

reasons.  Though it has yet to be interpreted, the Code definition is flexible enough to 

accommodate a diversity of organizational structures, not only through its explicit reference to 

structure but also to the requirements of publicity and common purpose. 

Since organizations under the Criminal Code must have an organizational structure, this 

provides a basis for saying that at the level of generality needed to identify the responsible 

subject, the presence of a structure can be taken as indicative of the potential to deliberate at an 

organizational level with regard to how to direct the collaborative pursuit of goals for which the 

organization has been created.  This emphasis on structure has the added advantage of offering a 

relatively coherent point of reference to guide the inquiry into how this intangible organizational 

capacity to act for reasons is actually exercised.  Looking to the formal and informal structure of 

the organization provides a window into how the organization deliberates, makes choices and 
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exerts the control necessary to bring about actions undertaken in an effort to achieve its goals as 

best it can.  This general outline of the reasonable bounds of the abstract organizational 

responsible subject can then be placed into the responsibility ascription process.  

The use of structure to draw the normal bounds of an organizational responsible subject 

provides a practical and coherent way to circumscribe the ambit of the inquiry into whether an 

organization has exercised its rationality in a way that meets the conditions of the responsibility 

ascription process.  Legal conditions for responsibility ascription that cue off of the ambit of the 

responsible subject, such as the limits of legal causation and the range of factors from which one 

may make inferences about intent, can and should be drawn by reference to the limits of what can 

be reasonably seen as falling within the structural architecture that enables the collaborative 

pursuit of goals by the organization.  This attenuates the difficulties in proving the intangible 

elements of responsibility (such as control and intent) in a way that accounts for how 

organizations exhibit the qualities to be responsible.  Though it is not possible to analogize 

directly to how intentional action plays out for individuals, there seems to be a basis on which to 

say that organizational structure could, prima facie, support a kind of common sense rebuttable 

presumption (akin to how the body supports the presumption of capacity used for individuals) 

that action emerging from the normal procedures contained within the structure of the 

organization is organizational, rather than individual, intentional action.  

In those cases where more complex intent that cannot be ascertained simply from 

adherence to the structural parameters within which action in the organization occurs, reliance on 

structure alone may sometimes be insufficient, especially where the intent to be proved is not the 

kind of intent that would reasonably be expected to be made explicit (such imposing financial 

performance metrics on operating units within an organization in the knowledge this will likely 
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encourage illegal price-fixing486). This suggests that the permissible sphere within which 

inferences about intent can be made ought to be extended to include a consideration of how 

unstated cultural practices can sometimes modulate or even subvert the structural parameters 

within which organizational deliberation of reasons to act is supposed to occur. 

The importance of recognizing the distinct way – via structure and collaborative pursuit 

of goals – that organizations engage in action for reasons is that this provides substance to support 

an organizational locus of analysis for the responsibility ascription process.  This substance 

matters because, unlike for individuals, legal intuitions about organizations have to date rested on 

assumptions that are for the most part unreflective of organizational reality as it is seen by those 

who study them.  Without an organizational responsible subject to anchor the analysis of whether 

the organization has the qualities to be treated as a responsible subject and assessing whether they 

have exercised those qualities culpably, it is via the individual responsible subject that the 

responsibility ascription process is kept within reasonable bounds that are practicable.  Given the 

obvious differences between the organization and the individual, using the bounds of the 

individual responsible subject to accomplish this limiting function makes it difficult to bring into 

the assessment of organizational responsibility the wider range of contextual elements one would 

expect are needed to capture distinct way that organizations commit crimes. 

The organizational responsible subject opens the door to a responsibility ascription 

process that is reflective of the different capacity of organizations and the more varied ways that 

it can take shape but remains manageable in terms of proving the intangible cognitive elements of 

culpability because it provides a point of reference that can support reasonable presumptions 

                                                      

486 This example is inspired by the facts of Pétroles Global (2013). 
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about organizational action and intention and delineates an appropriate sphere within which to 

make inferences about intent. 

Armed with this new concept, it is now time to examine how it might be applied 

practically within the Canadian legal system. 
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Chapter 7 – Proposals for Reform & New Directions 

 

 

In the preceding chapters, I have put forward a means of treating organizations as distinct 

responsible subjects by anchoring how we evaluate organizational criminal responsibility to a 

legitimate and reliable approximation of the distinct nature of organizations.  To this point, the 

bulk of my argument has been made at the level of general principles and theory.   

I now explore how my theory might be put to practical use.  In doing so, I am mindful of 

the challenges of integrating abstract principles and general concepts into an area of law that 

must, at the end of the day, focus directly on a specific accused.  It goes without saying that the 

adoption of a new approach to how we think about criminal responsibility of organizations is 

unlikely to take root overnight.  As such, in the short to medium term, modest incremental 

changes are preferable to wholescale change via legislative amendments.  Even though it has 

been 12 years since the amendments to the Criminal Code, this is, in criminal law terms, a short 

time.  Critical as I am of the amendments in that they did not go far enough in establishing a 

firmly organizational view of criminal responsibility, it may be some time before a sufficient 

political will to reform the new provisions emerges.  As such, it is important to explore how my 

concept of organizational responsible agency might nonetheless serve to enhance the current 

regime.  The first part of the chapter uses the events that occurred at Lac-Mégantic in 2013 to 

illustrate how the qualities of the individual responsible subject have limited the lens through 

which we assess if the conditions for organizational liability have been established.  I then 

consider how the current structure of the law, while not allowing for a full integration of the 

organizational responsible subject (particularly in relation to subjective mens rea crimes), 

nonetheless offers the prospect of transforming how we might assess organizational criminal 
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negligence (brought under s. 22.1) in cases of serious or catastrophic harm involving more 

complex organizations, especially as this offence emerged as the de facto offence of choice for 

prosecutions against organizations of any size where death or bodily injury to individuals occurs 

in the pursuit of an organization’s normal activities.487    

The second part of the chapter explores some proposals that could provide guidance and 

tools to encourage those invested with enforcement of Canada’s organizational criminal law 

regime to center the analysis on the organizational responsible subject.  I devote the final part of 

the chapter to canvassing what I see as the most promising avenues for future research that might 

flow from the ideas put forth in this thesis.  

7.1 Illustrating the limits of the current regime: the case of Lac-Mégantic 

Chapter 3 makes plain there is a gap between the general aspirations that drove the new 

organizational liability provisions and how the provisions have been applied.488  By making 

organizational liability a form of party liability, the imposing of responsibility on organizations is 

tied to the presence of individual, not organizational, purposive action.  This creates a disconnect 

between the purported need to respond to the otherness of organizational crime (which 

presupposes that organizations are different from individuals in a way that demands separate 

accountability under the criminal law) and that for which organizations can actually be held liable 

– we do not look at crimes from the perspective of organizational purposive action.489  What this 

means in practical terms is that the frame of reference we use to determine if something 

constitutes organizational crime is generally smaller than what general justifications for 

                                                      

487 The principal exception to this trend is the prosecution and conviction of Pétroles Global for 

conspiracy to lessen competition (through price-fixing) in Pétroles Global (2013). 
488 Or not applied, as the case may be.  See Bittle (2013); Glasbeek (2013). 
489 Or rather, as mentioned previously, we do so only by accident where it happens to be accurate 

that organizational purposive action manifests itself through the purposive action of an individual. 
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organizational liability would otherwise suggest because it relies on an individual point of 

reference to anchor the responsibility ascription process.  This applies both to what we define as a 

crime and how we interpret events that occur within organizations in light of existing offence 

definitions.   

I now turn to a consideration of the difference between applying an individual versus an 

organizational responsible subject as the locus of analysis in a prosecution for an offence of 

negligence under s. 22.1.  Without repeating the analysis of s. 22.1 from chapter 3, the language 

of the provision contemplates that proof of the action and the intention elements of the 

substantive offence can be drawn from more than one person.  At first blush, the provisions 

allowing for proof of the physical and mental elements drawn from two or more people seem 

tailored for a situation like MMA.  What works against making use of collective action and 

intention, however, is the unrestricted availability of relying on an individual, regardless of the 

features of the organization in terms of size, complexity and decision-making structure.  As a 

consequence, there is little incentive to undertake the more demanding task of looking at 

organizational features.  Enforcement trends in cases brought under s. 22.1 confirm this and 

suggest that recourse to relying on individual responsible subjects is the default preference.      

This means it is by reference to the boundaries of the human responsible subject that the nature 

and extent of circumstances considered to be relevant to inferences about intent are defined.  This 

has two different effects.  First, reliance on individual intent means there continues to be little 

prospect of holding an organization to account outside those cases where there is a single 

individual whose intent can be said to represent that of the organization – cases that were already 

largely addressed by the identification doctrine.  Second, even within the universe of cases where 

there is an individual with intent, two different elements may in fact make it harder to prove 

organizational intention.  First, relying on individual intention necessarily sets the analysis within 
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the limited confines of primary liability as applied to individuals.  This dictates a degree of 

proximity between the individual and the crime that will tend to exclude from consideration the 

wider organizational context in which the crime occurred, especially now that the range of 

individuals who serve as the source of organizational intention has been expanded to include 

managers at lower levels (the sphere of context that can be reasonably attached to an individual 

will be more limited as we go down the organizational hierarchy).  Second, there is nothing to 

ensure that an expansion of what can constitute the physical element of the offence will demand 

an analogous an expansion of how we think about organizational intent. This creates the very real 

risk of combining a complex physical act with a simple – individual – intent.  Characterizing the 

occurrence of complex effects and consequences as attributable to a single individual intent 

stretches the reasonable limits of how we think about causation in the context of criminal liability. 

Given these hurdles, could the organizational responsible subject I propose foster a shift 

away from the easy, predictable approach of relying on a single person toward an appreciation of 

the culpability of the organization drawn from structural and cultural attributes?  The answer is a 

cautious yes, though as I note later in the proposals for reform, the willingness of prosecutors and 

judges to place the organization at the centre of the analysis instead of the easy reliance on a 

familiar paradigm would likely be greater if there were informal guidelines that put meat on the 

bones of the definition of “organization” in the Code, identifying a range of organization types 

with their corresponding permutations of structural features that might serve as the basis for 

inferences about when action should be seen as that of the organization and when the deliberation 

brought to bear on that action can be said to flow from the rationality of the organization. Even 

more effective would be the explicit recognition of common-sense type presumptions about 

organizational capacity tied to reasonable expectations of organizational behaviour.   

7.1.1 Setting the stage: a summary of the facts 
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In setting out this summary, I have relied on government490 and public interest group491 

reports to reconstruct the facts, as known since no trial has occurred (though charges were laid in 

2014).  For the purposes of my illustration, I have sometimes taken certain facts to be true or 

speculated as to elements about which we cannot, at this stage, be entirely certain. 

Late at night, a freight train carrying a load of crude petroleum in 72 tanker cars is parked 

at a rail stop as part of the usual crew change on that route.  The rail stop is equipped with a 

siding but since the siding is currently being rented to a third party for storage, the train is parked 

on the main rail line. The train is manned by a single engineer who secures the train through a 

combination of hand and engine brakes on the five locomotives and hand brakes on several cars.  

He then leaves the site, as per the normal procedure.  Shortly thereafter, a fire starts in one of the 

locomotives.  A local fire department responds to the fire.  They contact the railroad dispatch to 

inform them of the event.  The firefighters extinguish the fire and leave the scene once two 

employees of the railway company arrive.  At some point following the fire, one or more 

locomotive engines are turned off. 

In the early hours of the morning, the train, unmanned, starts to roll along the main line, 

which is on a 1% slope.  At the bottom of the hill from where the train was parked lies a small 

town (Lac Mégantic) through which the main line passes. The train picks up considerable speed 

going downhill.  Going around a tight curve as it enters the town, it derails, causing many tanker 

cars to collide and rupture.  In a very short time, the crash causes several large explosions which 

flatten an area of several city blocks around the train.  Forty-seven people who were in the part of 

                                                      

490 Canada, Transportation Safety Board of, Railway Investigation Report R13D0054, (Gatineau: 

Transportation Safety Board of Canada, 2014) [TSB Report on Lac-Mégantic (2014)]; Canada, Auditor 

General of, Report of the Auditor General of Canada - Chapter 7 - Oversight of Rail Safety - Transport 

Canada, (Ottawa: Office of the Auditor General, 2013) [AG Canada Report Railway Safety (2013)] 
491 Campbell, Bruce, Lac Mégantic: Loose Ends and Unanswered Questions, (Ottawa, ON: 

Canadian Centre for Policy Alternatives, 2015) <www.policyalternatives.ca> [Campbell (2015)]. 
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the town where the train derailed perish in the explosions and fires that consume the town 

buildings.  Toxic chemicals from the ruptured cars escape into the air, soil and water in the area 

surrounding the town, the full effect of which is still unknown. 

The train and the rail line were ultimately owned and controlled by Rail World Inc, an 

American transport holding corporation based in Illinois.492  This corporate entity was not, 

however, indicted under the new organizational liability provisions.  Only Montreal, Maine and 

Atlantic Canada Company (MMACC), the now bankrupt493 Nova Scotia company that was an 

indirect wholly owned subsidiary (via Montreal, Maine and Atlantic Railway, a Maine 

corporation (MMAR)) of Rail World Inc. without any autonomous business activities, was 

charged with criminal negligence causing death in connection with the events at Lac-Mégantic, 

along with three employees of MMAR: Thomas Harding, the train engineer, Jean Demaître, 

Assistant transportation director and Richard Labrie, a traffic controller.  In June 2015, six 

employees, including Messrs Harding and Demaître, were charged with regulatory offences in 

connection with the derailment.494 

                                                      

492 To keep the discussion simple, I have decided to treat the holding company as the relevant 

organization to be held liable under the criminal law because this is a fair approximation of the (factual at 

least) ultimate source of organizational liability, even though, as a practical matter neither the parent 

company, nor its chief executives, Ed Burkhard, has been charged (nor are they ever likely to be).  The 

individual employees charged are employees of MMR. That the Canadian indirect subsidiary (and not the 

parent) was charged in this case, seems consistent with a case where it was found that separate legal 

personality prevents attribution of the acts and intentions of senior officers of a subsidiary to the parent 

organization based solely on the fact that companies are within the same corporate family.  A direct link 

between the parent and the senior officer, separate from the subsidiary, is required: R v Sinopec Shanghai 

Engineering Co, 2010 ABPC 106 2010 CarswellAlta 758, [2010] A.W.L.D. 4164, [2010] A.W.L.D. 4163, 

[2010] A.W.L.D. 4162 [Sinopec], pars 65-87, 88-96. 
493 Shortly after the derailment, the railway company sought creditor protection under the CCCA: 

Montréal, Maine & Atlantique Canada Co. (Arrangement relatif à), 2013 QCCS 4039 (CanLII) [MMACC 

Arrangement]  As of September 2015, a $430 million settlement among the primary defendants in a class 

action lawsuit brought on behalf of the families of the victims  was reached when CP Ltd, the only party 

opposing settlement abandoned a legal challenge to the jurisdiction of the court supervising the class action 

proceedings. 
494 The former MM&A employees charged were: MM&A chief executive officer Robert 

Grindrod; train engineer Tom Harding; operations manager Jean Demaître; assistant transportation director 

Mike Horan; safety director Kenneth Strout; and general manager of transportation Lynne Labonté. 
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This description is not on its own sufficient to establish that the event is something that 

requires application of the criminal law. I draw on this initial description to explore how the 

abstract concept of responsible subject has real impacts on how we think about and apply the 

criminal law. 

7.1.2 A limited actus reus: how the ambit of the individual responsible subject frames the 

extent of organizational action 

As we have seen, when we say that organizational liability is a form of primary liability, 

this nevertheless means that the primary party – the party who actually committed the offence – 

must be an individual (or a combination of individuals whose actions, if committed by one 

person, would amount to the commission of the offence by one person).   Without suggesting 

that, as a general matter, party liability is unjustified, the structure of the organizational liability 

provisions tends to fuel the assumption that the only way organizations commit substantive 

crimes is through a connection with the substantive crimes (or parts of crimes) of individuals.  

This underlying assumption that organizations are incapable of committing substantive crimes in 

their own right, has meant that, to date, enforcement has responded indirectly and incompletely to 

truly organizational crimes.  The preference is for analytical simplicity, gained by leveraging off 

the inferences that flow from our assumptions about the extent of individual responsible agency 

and how individuals act and form intentions.  The cost, however, is a limited lens through which 

to examine responsibility, which works against looking at event from an organizational 

perspective.   

If the law uses the individual as the focal point for how we think about crime, it is easy to 

see how this will then affect how we assess the scope of the crime, in particular, what temporal 

and spatial elements form part of the crime.  This tends to feed a vision of crime as a discrete, 

acute event, easily identifiable in time and space.  In the context of the example above, the 
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conventional way to look at the event is to describe it as I have.  Starting from the outward trigger 

that causes us to investigate an event – in this case the derailment and explosion – we draw a 

circle around the events as a function of how we understand the scope of purposive action of an 

individual.   

This is indeed what happened in this case – almost immediately after the derailment, the 

matter of responsibility surfaced.  It is noteworthy that even though MMA was among those 

considered as a possible party to the offence at the time, the derailment was quickly characterized 

in terms of the role of specific, identifiable individuals proximally connected to the event, chief 

among them the engineer who it is alleged failed to secure the train properly.  In this example, 

when the train engineer was identified as a potential the source of the substantive crime, the 

analysis of what was relevant radiated out from his actions and intentions.  Though the 

prosecution’s precise strategy for proving the offence will not be known before trial, if past cases 

are any guide, imposing liability on MMA will be a matter of tying someone who can be said to 

have committed a crime to MMA through their status.  If, for example, that person is the 

engineer, the extent of what will be considered the substance of the crime will, of necessity, be 

bounded by that for which the engineer could be held to account if he were held liable in his 

personal capacity. 

Attributing responsibility in these circumstances to specific human beings has an alluring 

simplicity – it is easy to identify the responsible subject who can then serve as the focal point for 

how we understand the crime.  But the simplicity masks something important – that by looking at 

the crime as caused by specific individuals (whether or not they are criminally responsible for the 

resulting explosion) we define the scope of the crime in a way that is proximate in time and space 

to the individual responsible subject: eg a negligent/reckless failure to secure the train, which has 

a discrete, identifiable consequence – the derailment and explosion.  This is quite different from a 
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consideration of the crime from the perspective of an organizational capacity to act for reasons – 

a perspective that would bring together what are, relative to an individual, disparate and causally 

remote elements, but for an organization are bound together by the structure of the organization 

and its relationship to the collaborative pursuit of broad organizational goals (chief among them 

the operation of the railway itself), elements such as practices about how trains are manned, the 

decision to use the Nantes siding for third party storage, the practice of transporting volatile 

petrochemical products in single-hulled tanker cars, the state of communications within the 

organization, especially with regard to coordination with emergency services etc.   

There was a sense following the derailment that this was a case crying out for truly 

organizational accountability by using the option under s. 22.1 to assess the physical and mental 

elements collectively (because what was wrong went well beyond any one individual).  However 

the way that the Lac-Mégantic prosecutions have taken shape seems destined to conform to 

previous enforcement with a focus on the role of selected individuals (with its implicit reliance on 

individual responsible agency to delineate the ambit of responsibility ascription) that will work 

against getting at what is the real arrogation of power at the source of the crime is – a systematic 

failure to balance the freedom to operate the railroad with the safety required to protect the 

freedom of others from injury, death and serious environmental damage.   

If the derailment is evidence of a systematic disregard for safety, then if we take 

upholding the criminal law seriously, it should be to this, uniquely organizational, arrogation of 

power that the criminal law should respond.  To do otherwise minimizes the crime and 

undermines how we justify the infliction of punishment.  If punishment is not correlated to the 

arrogation of power at the source of the crime, it is difficult to say that punishment will serve its 

purpose of undoing the crime and re-subjecting the offender to the criminal law.  In our example, 

if what is ultimately wrong is a systemic disregard for safety in the way the railway company is 
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operated (of which the derailment is simply evidence), a suitable punishment should be crafted to 

target that disregard.  Instead of using the convenience of making MMA a party to an offence on 

the basis of, for example, the negligent oversight of a train engineer, which establishes 

correspondingly narrow parameters for the infliction of punishment (a fine calculated in terms of 

the derailment only, not the larger matter of running the railway unsafely by choosing economic 

viability over investment in adequate preventive measures), orders to have better training of 

employees with regard to securing trains, rather than a wholescale change in the culture that 

frames how all employees and management make decisions about risk, particularly the impact 

that financial objectives imposed by Rail World on MMA would have on perceptions of the 

organizational importance accorded to saving money versus expenditures on prevention).  Taking 

an organizational perspective on what the nature and extent of the wrongdoing is opens the door 

to a much more comprehensive response at the punishment stage – one that is rationally 

connected to the wrongdoing (in terms of being proportional to the culpability at issue and the 

seriousness of the harm caused), such as the appointment of a third-party monitor to oversee 

general management of the operations, the requirement to revise and/or draft risk management 

procedures to guide how operations are conducted, training, implementation of change 

management strategies directed at altering the existing practices and values that foster a culture 

that places too little importance on safety. 

I will touch on one further, more subtle point that goes beyond the confines of the scope 

of the current law and which I take up in the second part of this chapter.  Leaving aside the 

assessment of events in light of existing definitions of crime, the general approach to how way we 

define crimes suffers from the same limited perspective, which is dictated by our understanding 

of the nature and extent of individual purposive action and how this interacts with primary 

liability.  In other words, since establishing primary liability of an individual requires a close 
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connection – we have to show that the actual person committed the crime (leaving aside some 

variations on party liability) – we design offences around this model.  Given the size and capacity 

of an individual person, it is not unexpected that we have come to expect proof of a direct causal 

link that is very proximate – the person pulled the trigger of the gun, the person pushed the victim 

down a hill to his death.  The more remote the physical and temporal connection between the 

crime and the accused, the less likely we will treat the event as something for which the accused 

will be answerable (both in general, at the level of crime definition and in the specific assessment 

of an event against an offence definition).  Without suggesting that organizational liability is 

necessarily equated with a broader ambit of responsibility, using an individual frame of reference 

to think about crime makes it more difficult to look at proximity between an organizational 

accused and a crime by reference to the (usually) larger context in which an organization exists.  

7.1.3 A limited intent: how the sphere of inference of organizational intent is defined by the 

bounds of the individual responsible subject 

As explained in chapter 3, the structure of the current regime with regard to the mental 

element of the offence has to be understood as primarily directed at expanding the narrow ambit 

of the notion of directing will and mind.  There was a view that prosecutions of corporations often 

failed because the subset of people who qualified to be directing wills and minds were too remote 

from the crime to enable attribution of the requisite conduct and intent to the corporation.  The 

problem was seen as largely attributable to the nature of the authority and responsibility required 

for a person to be a directing will and mind which, following Rhône v Widener, was narrowly 

construed as policy-making authority over the area within which the crime occurred.  This was 

something more than management power over the operations of a corporation, even where there 

was wide discretion to make decisions about the implementation of policy.  The resulting 

operational/policy divide meant that events occurring through the implementation of policy fell 

through the cracks of the criminal law because there was no directing will and mind with mens 
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rea – usually this was because the manager who oversaw or made the decision relevant to the 

crime had no policy-making authority. 

The introduction of the concept of senior officer to replace the old directing will and 

mind notion developed by the case law, by bringing middle managers within the ambit of the 

definition, was hailed as a positive development that would facilitate the prosecution of 

corporations (and other organizations) because it provided a larger pool of people from which to 

draw the mental element of the offence. 

This well-intentioned change has, however, solved the wrong problem.  The underlying 

problem of the identification doctrine was not the scope of the definition of the category of 

directing will and mind (which was probably better aligned with the sub-category of persons 

whose purposive action might plausibly be said to constitute an expression of organizational 

intent), but the existence of the category itself, which presupposes that individual responsible 

subject will generally be a good approximation of organizational intent, provided they hold the 

requisite status – an important role in an organization or an important management power.  As we 

have seen in Chapter 6, though the intent of individuals with status might sometimes be indicative 

of organizational intent, this is far less likely than organizational intent emerging from a 

constellation of contextual factors tied to structure and culture. 

Under the current regime, though still not fully interpreted, it seems that the combination 

of an expanded category of people who qualify as potential sources of organizational intent and 

the strong tendency to prove the mental element of an offence solely by relying on the mental 

state of one senior officer presents a very real danger of stretching the bounds of what can be 

plausibly attributed to individual mental capacity (even if it is only used for the purposes of 

imputation to the organization).  So while there may be a greater likelihood than there was under 

the identification doctrine of there being someone from whom to draw an intention (because 
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lower level managers are more obviously connected to the crime through their proximity to the 

physical element of the crime), it becomes harder to assert that the purposive action of this single 

individual could ever remotely be an accurate reflection of the extent and nature of intent relevant 

to the kind of crime for which we seek to hold the organization accountable (especially when, as 

in this case, from a factual perspective, it is the conjunction of several concurrent factors that 

brings about the catastrophic harm).  After all, if we impose liability on organizations because the 

crime is something other than merely individual, ie it is attributable to an organizational 

arrogation of power, then relying on individual purposive action should be the exception rather 

than the rule.   

The current tendency to rely on the individual responsible subject as a sufficient source of 

organizational intent underscores a further issue – the danger that the ambit of the physical and 

mental elements cease to be reasonably and rationally connected to one another.  This could arise 

where the physical dimension of a crime (especially the effects on others) vastly exceeds the 

capacity of an individual, (because it is assessed from a larger perspective).  Under the current 

rules, there is, unfortunately nothing to prevent the combination of a collectively determined 

physical element under s. 22.1(a) with using an individual state of mind standing in for the 

organizational intention under s. 22.1(b).  The mismatch creates a tension between the broader 

context drawn into the physical element of the offence and the acceptable sphere of inference for 

intent, which must be bounded by what we understand as individual purposive action (because 

there are limits to human knowledge and capacity).  If previous case law under the identification 

doctrine is any indication, even where the reliance on the individual is limited to finding 

organizational responsibility (the individual does not face charges in his or her personal capacity), 

there is a strong reluctance to make the connection between this single human intent and the 

consequences that might be causally connected to it.  In others words, we may reject the 
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individual intent as the cause of the crime because we do not believe it fair or accurate to 

characterize the crime (either because of its magnitude or because of its fundamentally collective 

nature) as attributable to a single intention.  Though the case law on the current rules has not 

found that reliance on a single individual’s intent is per se inappropriate for the purposes of 

organizational responsibility (even where this seems odd on the facts – such as in Metron), there 

are inevitably limits to what the courts are prepared to attribute to the intention of an individual, 

even where only organizational liability is at issue. 

Though it is impossible to tell from the way the case has proceeded so far, it may very 

well be that in the context of MMA, the concern about overstretching the bounds of what can be 

reasonably connected to an individual intent will end to work against a more comprehensive 

consideration of the plurality of structural factors that prima facie appear to have a bearing on 

delineating the nature and extent of what constitutes the physical element of the offence of 

criminal negligence in this case.  This would be unfortunate, because it might very well lead to a 

significant narrowing on what constitutes the marked and substantial departure from the standard 

of care into something that can be clearly associated with individual action, such as the negligent 

securing of the trains by the engineer.  The would probably foreclose consideration of anything 

else in the assessment of what might constitute the wrongful act of the organization, such as the 

role, if any, of the dispatcher in contributing to the situation through poor communication.  

Structurally, the acts of the dispatcher and the engineer can be connected through the decision-

making and policies regarding the operation of the railway company; it seems odd to not consider 

both in assessing what constitutes the criminally negligent organizational conduct.  However, 

without also integrating an organizational perspective on intention, it would be difficult to argue 

that the intent of only one or the other of the individuals involved provides a rational explain for 

the occurrence of both actions.   
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Adopting the easy reliance on a single intent (with its consequent limiting effect on the 

extent of action that can be linked to it) has a significant impact on how we think about the extent 

of responsibility and what constitutes the essence of the crime.  Looked at through an individual 

lens, such as the train engineer, the source of the crime is limited to the failure to apply the brakes 

to enough engines.  But this picture hardly concords with common sense – it would be far more 

logical to look at the operation of the railway itself as the actus reus?  But take such a view 

requires that there be some way of connecting a comparable mental state to a more broadly drawn 

collection of actions that contributed to the derailment.  This might be possible, if the focus shifts 

away from the acute event of the derailment itself toward the decision-making structures and 

underlying culture around risk assessment.  To the extent these point to a state of risk inherent in 

the way the railway was operated, through an unacceptable balancing of balance commercial 

freedom (operation of the railway) and restraint (safety in the interests of others) there seems to 

be some potential for finding the wanton and reckless disregard for the life and safety of others 

than the offence of criminal negligence requires. 

Integrating a more organizational approach to intent is, however, more challenging than 

applying a more expansive view of the physical element however, given the terms of the of s. 

22.1.495  This being said, the language used in par (b) might provide support for an organizational 

perspective on the elements used to determine if there is a marked departure from the standard of 

care because risk assessment lies at the heart of determination of the mental element for penal 

                                                      

495 Without repeating my discussion from chapter 3, there is little prospect for bringing the 

organizational responsible subject into the terms of s. 22.2, given its explicit reliance on a singular senior 

officer as the source for the mental element (be it direct intention related to action by the senior officer, 

intention in directing others or the conjunction of knowledge of a crime by others and a failure to take 

reasonable preventive measures).  Though it is possible that the use of the singular could be interpreted as 

including a reference to more than one senior officer, this alone does not get us to an organizational locus 

of analysis for intent that is drawn from elements that do not depend on there being a fully formed intent of 

at least one senior officer.  Though the case law is still sparse, the enforcement trend so far points to the 

need for tweaks to the provisions as they exist now, perhaps along the lines I propose in the second part of 

this chapter, before a shift away from reliance on individual intent can be achieved, even in part. 
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negligence crimes.  As I outline later in this chapter, however, the likelihood of contextual 

elements being brought to bear on how organizational culpability is established would have a 

greater chance of success if more guidance were provided to those who investigate, prosecute and 

judge cases of organizational penal negligence in terms of what structural and cultural artefacts 

and practices are reliable sources of the kind of organizational rationality relevant to the crime.   

Leaving aside the practical challenge of making the concept of organizational responsible 

subject as intuitively accessible as that of the individual responsible subject  such that it is simply 

part of the fabric of the enforcement paradigm (something that will inevitably take time and 

effort), we can nevertheless imagine what a creative prosecutor (with the will and imagination to 

break out of the limited perspective that has dominated enforcement so far) might argue in a case 

of catastrophic harm such as Lac-Mégantic where there is a prima facie indication that the 

culpable intent lies in the a combination of factors that are coherently unified (at least sufficiently 

for the purposes of responsibility ascription) in the reasons that inform how the organization itself 

was managed and operated as a whole rather than in specific intentions of individuals. 

What would an organizational version of the responsible subject bring to the analysis of 

intent?  The first, most important benefit, would be in changing the scope of what the mental 

element relevant to the offence really is.  The progress of the criminal investigation and the 

charges laid in Lac-Mégantic suggest that the prosecutors intend to argue that the three 

individuals charged with criminal negligence for their part in the derailment are senior officers 

and, if successful in proving that these individuals are guilty on a personal level, to impute this to 

the organization.  If the individuals are found guilty, this is certainly the easiest way for 

prosecutors to proceed, though it carries a considerable danger – that the individual prosecutions 

do not succeed because it is unfair to hold these relatively low-level individuals responsible for 

the entire derailment. 
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Applying an organizational perspective on the assessment of what constitutes a wanton 

and reckless disregard would require that the prosecution rely on the second part of paragraph (b).  

This is an imperfect way to get an organizational locus of analysis since it does not directly refer 

to an organizational point of reference independent of individuals (built on the structure and 

culture that informs decision-making), though one might be able to argue that the definition of 

senior officer implicitly incorporates into s. 22.1 the context within which senior officers exercise 

their decision-making functions.  Though the facts are not all known, two approaches could be 

used.  First, it might be possible to establish that all the senior officers of MMA, through their 

collective decision-making on matters on risk assessment and balancing safety and profitability 

was sufficiently deficient to be culpable.  Second and more plausible, would be to point to 

structural and cultural elements that suggest that it is more accurate to look for organizational 

negligence within a subset of the senior officers that, taken collectively, give expression to 

organizational rationality in relation to risk assessments about safety.   In either case, looking 

beyond the confines of a single individual opens up the frame of reference to think about the 

negligence as transcending the poor judgment of an individual (whether or not this individual lack 

of judgment is ultimately considered culpable) and better capturing the way the railway was 

managed in relation to a number of relevant factors that are more congruent with the larger ambit 

of the physical element of the offence that s. 22.1(a) seems to be permit.  This prevents 

connecting a complex chain of events (assembled through an aggregation of factors that are 

causally related when looked at through the prism of the organization, as described in the 

previous section) to an individual fault, something that is difficult to defend, especially as the 

status of the individual within the organization decreases. 

7.1.4 Some conclusions 
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While most descriptions of the 2004 reforms focus on the changes they made to the 

identification doctrine, the most striking aspect of those amendments was the unquestioning 

acceptance of the central premise of the identification doctrine – that separate organizational 

liability is ultimately a means of attributing the acts and intentions of individual responsible 

subjects to organizations – in other words, all organizational crime begins and ends with 

individual crime.   This basic premise helps to understand what changes were made and why 

there was a sincere belief that the changes would lead to greater application of the criminal law to 

organizations. 

The practical manifestation of the failure to recognize organizations as responsible 

subjects is reflected in the nature of the reforms.  First, since organizations, like legal persons 

under the identification doctrine, are subject to the criminal law on the basis of legal fiat (and not 

on the basis of the separate responsible agency of organizations), then one can understand why 

the rules governing organizational liability were framed as a form of party liability.  If 

organizations do not exist as distinct responsible subjects but rather are separable into individual 

responsible subjects, then it makes sense to think of organizational crime as predicated on 

individual crime in that the elements of the offence must be actually committed by discrete 

responsible subjects.  Organizational liability is thus always reducible to individual purposive 

action.   

Second, since organizational liability requires a suitable individual to provide the basis 

for proving the physical and mental elements of the crime and under the identification doctrine, 

the category of directing wills and minds was perceived to be narrowly drawn, it is easy to 

understand the impulse to re-draw this category.  While this appears to make sense, this solves a 

false problem.  The real problem was not the narrowness of the category but the fact that primary 

liability requires a close connection between an individual responsible subject and the crime for 
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which he can be held to account.  By relying on individuals to establish a connection between the 

organizations and the crime, the range of events and consequences for which the organization can 

be held to account is limited to that for which an individual could be held to account – ie, the 

reasonable limits of individual purposive action.  Expanding the category of individuals from 

whom to draw the elements of the offence does nothing to address the fact the reasonable ambit 

of responsibility agency being applied to organizations is still based on individuals; it does not 

see organizations as different from individuals in ways that matter to how we determine liability, 

especially how we make inferences about intent. 

Overlaying an organizational perspective on responsibility agency onto the current 

regime offers a way to address the problems that the narrow concept of directing will and mind 

created without abandoning the broader objective of making organizations answer for situations 

they created by virtue of what they are.  The directing will and mind concept was essentially an 

upfront determination of whose individual purposive action was likely, because of the nature of 

the position and authority of the person, to be done for organizational reasons.  Once that 

category was settled (relative to the offence), then it was a matter of connecting the individual 

from that category to the offence.  This is where reliance on individual responsible agency created 

problems. Even if the directing will and mind concept was supposed to be an indicator that 

purposive action had an organizational colour, it was nevertheless analysed as the purposive 

action of an individual.  As such, the degree of proximity required to tie the source of that 

purposive action to the crime was based on the standard expected for individual liability.  This 

plays out at two levels.  First, individual liability requires a fairly specific state of mind and 

conduct to be connected to the crime.  A generic intent to kill someone might not be sufficient to 

establish that A wanted to kill B.  In the corporate context, given the nature of corporations are 

purposive organizations, the distinction between general and specific intentions is more 
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significant.  Corporations are characterized by the existence of policies and practices to guide 

how goals are pursued and to ensure some measure of coordination in that pursuit (the extent and 

success of this varies).  This is the kind of policy that is the object of policy-making powers of a 

directing will and mind will.  However in the context of determining liability for a crime, a 

general policy may prove difficult to connect directly to the occurrence of the crime in the way 

we expect individual intention to the connected to a crime.  Second, there are limits which we 

implicitly place on how much individual purposive action can be separated in time and space 

from an offence based on what we believe are the limits of causation (the greater the separation, 

the stronger the evidence must be to show a connection exists).   

The failure to connect organizational liability with an organizational account of 

responsible agency has real effects on how we think about crime and responsibility and 

consequently on how we apply the criminal law to organizations.  Even without legislative 

amendments, treating organizations as distinct responsible subjects can serve as a means of 

bringing a more organizational perspective to the delineation of the physical and mental elements 

of an offence (albeit partially and only in relation to crimes of penal negligence), thereby 

mitigating some of the analytical distortions that flow from reliance on individual responsible 

agency. 

In the next section I discuss some modest proposals for reform that go beyond simply 

integrating an organizational perspective on responsible agency into the criminal law.  I also 

identify certain promising avenues for further research. 

7.2 Proposals for reform 

As the previous section has illustrated, my reframing of responsible agency in 

organizational terms can make the current Canadian organizational criminal liability regime more 

effective.  Just by treating organizations as responsible subjects in their own right we can, at least 
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in relation to s. 22.1, break out of the confines of the individual frame of reference that 

undermines the 2004 reforms.   

I acknowledge, however, that whatever the benefits of integrating an organizational 

perspective on responsible agency these have to be weighed against a natural reticence of those 

empowered with enforcement to shift away from the familiar and comfortable paradigm of 

relying on specific individuals to prove the elements of the offence.  In this section, I outline three 

proposals for reform that merit consideration: one is designed to complement the regime as 

currently enacted, the second would require the addition of a special provision on organizational 

capacity and the third the creation of organization only offences.  I have described the proposals 

in decreasing order of detail, though all of them are simply sketches that would require further 

study and analysis before a definitive recommendation to implement one or all of them could be 

made. 

7.2.1 Complementing the current regime: operationalizing organizational responsible 

agency through enforcement and judicial guidelines 

There are two reasons for the reticence about choosing an organizational perspective over 

mere reliance on individual responsible subjects.  First, switching to organizational responsible 

agency from individual responsible agency is a change in how to analyze liability for which there 

are not yet well-established rules.  Though my sketch of how the rules could apply in a case of 

catastrophic harm offers an illustration, it is limited by the specific facts of the case and would 

probably be insufficient to provide the foundation for a shift in the current approach to 

enforcement, which is stubbornly anchored to grafting liability on organizations through one or 

two individuals.  Given the rarity of contested cases to date, waiting for gradual judicial 

application and development of the analytical framework is impractical.  From the perspective of 

courts interpreting and applying the provisions, absent a Supreme Court of Canada decision akin 



 

 

313 

 

to Dredge, there may be little impetus for lower level courts to experiment with a new analytical 

framework, especially as tried and true imputation along the lines of the identification doctrine 

remains available.  More critically, from the perspective of police and other enforcement agencies 

(such as the Competition Bureau) and prosecutors deciding when an event or circumstances 

warrants criminal investigation and the laying of charges, without some idea of how to 

operationalize an organizational perspective (what kinds of evidence are required, what 

investigation techniques should be developed, how should the theory of the case be developed, 

how should the arguments be framed), cases that might be suited to an organizational analysis 

will simply never be put together because of a lack of tools to identify and pursue them as such.  

The longer the organizational liability regime remains essentially unchanged from the 

identification doctrine – as it is today – the greater the likelihood that its existence will become 

irrelevant or worse.  Organizations that might once have seen the risk of enforcement as an 

important consideration in how they conduct their activities may start to discount its significance.  

They may also see a silver lining in that the way cases are brought opens the door to implicit 

scapegoating because lower level employees can be designated as the source of the “problem” 

that caused the offence.  This could allow higher level management to escape the scrutiny of a 

criminal trial focused on the big picture of the organization as a whole, thereby minimizing the 

amount of actual organizational level impact (termination of the lower level “senior officer” 

might be sufficient).  Needless to say, this inevitably undermines the powerful symbolism of 

holding collective (mostly economic) power to account and would diminish the value of the 

regime in the eyes of a disenchanted, cynical public. 

To counter this worrying trend, my first proposal would be to develop guidelines to help 

operationalize the ideas I have set out in this thesis.  Though the evidence is limited and anecdotal 

thus far (in part because of the paucity of investigations and cases being brought), there appears 
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to be a need for guidance on the part of police forces and prosecutors.496  Guidelines for the 

benefit of judges could be developed in parallel, ensuring consistency in the way cases are put 

together and analyzed.  An important element to be taken into account in this process would be to 

set out the rules governing investigations that might be subject to criminal or civil/administrative 

enforcement.  Without minimizing the challenges in doing so, particularly in areas such as 

workplace health and safety, where a significant regulatory apparatus exists and has historically 

taken the lead on investigations, there are examples in other regulatory regimes where criminal 

and civil enforcement (such as tax and competition) has been successfully managed. 

It goes without saying that developing guidelines such as these would require some 

measure of political will and would require consultation with all stakeholders, including those 

who might be subject to the investigations.  This would invariably affect the content of the 

guidelines and the speed of implementation.  An additional complexity may lie in coordination 

between the federal and provincial governments, though a possible solution might be to allow one 

province, such as Ontario, to take the lead in a pilot type program that could, if successful be 

implemented more broadly (adapted as required to regional conditions). The greatest challenge 

may lie in the development of new investigative tools and training requisite personnel to conduct 

investigations in ways that may differ significantly from standard police procedures or the 

guidelines of the prosecution deskbooks (developed for the most part for traditional crimes).  In 

this regard, it would be instructive to consider the experience of jurisdictions that have adopted 

liability provisions with a stronger organizational component (like those of the UK and 

                                                      

496 A recent media investigation into a workplace death in Ottawa revealed that a lack of 

investigative tools and procedures available to police hampered efforts to start a criminal investigation.  

The death occurred in March, but a criminal investigation was commenced only in mid-June during which 

time most of the physical evidence from the site of the death and other items have disappeared or degraded.  

Informal evidence from the family of the victim suggests that prosecutors are very reluctant to lay charges 

in part because there is no established protocol for gathering evidence and building a case. 
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Australia497).  Though they may not provide direct answers, they may nevertheless offer insights 

into practices and approaches that have – or have not – worked.  In addition, I am optimistic that 

there are larger global trends (related to corporate social responsibility and increased attention on 

issues such as the incidence of corruption, protection of workers and environmental degradation) 

that may provide both the impetus and new ideas on how to move forward on making concrete 

improvements to the organizational criminal liability regime. 

7.2.2 Tweaking the current regime: adding a general rule on organizational capacity 

This second proposal for reform is admittedly more ambitious as it would require the 

addition of a new provision to the Criminal Code.  I readily acknowledge that there is unlikely to 

be any political appetite for legislative reform at the present time given the relative newness of 

the 2004 reforms and the new federal government’s already full criminal law agenda.  

Nevertheless, as this is a relatively targeted change, it might conceivably find its way into a larger 

reform of the general part of the criminal law (of which there are some hints from Department of 

Justice officials, though nothing official as yet). 

The proposed change is to create a provision analogous to s. 16 of the Criminal Code.  S. 

16 combines a defense, a presumption and an evidentiary rule but it is essentially a provision that 

codifies the general principle that adult human beings are prima facie responsible subjects 

endowed with the physical capacity to engage in voluntary conduct (actus reus) and the mental 

capacity to appreciate the nature and quality of the act or its wrongful character (mens rea).498  

                                                      

497 In the context of another research project, I am examining the Australian and UK regimes to 

determine how the approaches taken there might inform efforts to improve the Canadian regime.  It is 

interesting to note that though British and Australian scholars have compared their regimes to each other 

and to Canada, no Canadian scholar has done a similar comparison. I would add that a further – but more 

logistically complicated – area of research would be to engage UK and Australian enforcement officials on 

the challenges they face in implementing their organizational liability regimes and any solutions they may 

have developed. 
498 R v Chaulk, [1990] 3 SCR 1303, [R v Chaulk].  The majority of the Court (Dickson CJ, Lamer 

CJ, Laforest, Sopinka and Cory JJ) analogizes s. 16 to the incapacity of children (s. 13 CrC), though they 



 

 

316 

 

The defense allows for a person to plead that he/she is not responsible by reason of mental illness 

where that mental illness interferes with either his/her physical or mental capacity (ss 16(1)CrC).  

Every person is presumed not to suffer from a mental illness until the contrary is proven on the 

balance of probabilities (ss 16(2) CrC).  The burden of proof falls on the party who raises the 

issue (ss 16(3)CrC), generally the accused.  The provision has withstood Charter scrutiny.499 In 

defending the provision as a reasonable limitation on the presumption of innocence, a majority of 

the Supreme Court held that s. 16 alleviates what would be a nearly impossible burden for the 

Crown – proving in every case that an accused had the capacity to be held criminally 

responsible.500  In particular, the Court highlighted that placing the burden of proof on the 

accused to establish diminished capacity due to a mental illness was reasonable because the 

accused was in the best position to provide the evidence required (and the Crown would be 

particularly poorly placed to do so without significant powers of compulsion). 

The proposed provision would act as a complement to the current definition of 

“organization” under the Code.  The definition would provide the starting point from which to 

delineate to whom the new capacity provision would apply.  Instead of “every person” in s. 16, 

the new provision would read “every organization”.  The scope of application of the provision 

would not be particularly controversial with regard to those organizations specifically identified 

in par a) of the definition.  The scope of application to the entities that meet the criteria in par b) 

                                                      

see s. 16 as essentially constituting a defense based on a lack of capacity to form a criminal intent (at 1321-

1323).  The dissenting opinion of L’Heureux-Dubé and McLachlin JJ (Gonthier J concurring) is clearer on 

this point and prefers to see s. 16 as a codification of the principle of responsible agency rather than a mere 

defense (at 1399-1401).  
499 R v Chaulk.  A majority of the Court (Dickson CJ, Lamer CJ, Laforest, Sopinka and Cory JJ) 

found that the provision violated s. 11d) of the Charter but was a justified limit under s. 1.  Wilson J found 

that the provision violated s. 11d) but was not saved by s.1.  L’Heureux-Dubé and McLachlin JJ (Gonthier 

J concurring) found no violation of s. 11d). 
500 R v Chaulk, at 1339. 
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would require that the Crown prove, beyond a reasonable doubt, that the accused meet the 

definition in par b) before the new capacity provision could be triggered. 

In terms of the actual capacity provision, the provision could retain the basic elements of 

s. 16 but would have to be structured differently. As with s. 16, the provision would expressly 

recognize that organizations are prima facie endowed with the qualities to be held responsible.    

However, rather than trying to describe this capacity for purposive action, an approach similar to 

taken in the Australian Commonwealth legislation would be more appropriate.  Under this 

approach, the prima facie capacity of organizations would create a presumption that activities that 

occur in proximity to the organization are properly considered the purposive action of the 

organization and thus the organization can be called to answer the charges against it.  The 

provision would, however, permit the organization to raise a defense based on a lack of capacity 

in the specific circumstances of the case where despite a crime occurring in proximity to the 

organization (on its premises, by its employees, involving its products or services), it can prove, 

on a balance of probabilities, that this is not attributable to organizational purposive action. 

The rationale for explicitly inserting this presumption and defense into the Criminal Code 

is similar to that applicable to mental illness.  Just like the individual mental state of a person, an 

organization’s capacity for purposive action will be unique to its structure, culture and larger 

context.  It is in the best position to provide evidence of its decision-making processes and how, 

in the specific context of a particular offence, this capacity was subverted or impaired sufficiently 

that one cannot say that the proper source of responsibility for the offence resides in the 

organization.  This does not, of course, prevent attribution of responsibility to others, but it does 

provide a means for organizations to exculpate themselves when they can establish a lack of 

connection to the offence.  I would add that there is a slight overlap between the scope of a 

capacity-based defense like this one and the “acting within the scope of their authority” condition 
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that forms part of the imputation rules in ss. 22.1 and 22.2 (imputation to the organization of 

individual conduct or intent of an individual can only be done where this individual was “acting 

within the scope of their authority”).  It would be preferable to remove that clause from the 

imputation rules (given that it has already generated criticism in terms of how well it protects the 

organization from “rogue” individual senior managers), ensuring that all defenses related to the 

capacity of the organization – ie that the offence does not qualify as organizational – would be 

treated the same way and be subject to the same burden of proof.501 

Such a provision would remove a significant impediment to bringing cases because it 

relieves the Crown of the burden of establishing how a particular organization operates, such as: 

its particular formal structure and how this affects the nature and extent of control (including 

education and training) it exerts over its representatives, the roles and authority of different 

individuals within the organization, the way the organization gathers, analyses and creates 

knowledge, the process by which it makes decisions as well as informal elements such as its 

culture and unwritten practices.  This does not mean the Crown does not have to prove the 

elements of the offence, but it does remove what it often a first line of attack in prosecutions 

against corporate actors – the claim that the organization does not have the qualities required to 

be called to answer for events that are prima facie connected to its operations and activities.  Just 

as a person is prima facie considered to be acting intentionally and thus be accountable for what 

he or she does – absent proof that all is not what it seems – so too should an organization. 

                                                      

501 In this short section on proposals, I have refrained from analysing other aspects of a capacity-

related defense, such as whether a Stone test like mechanism might be required to create a legal category of 

accepted impairments to organizational purposive action (akin to the judicial consideration of whether a 

given mental condition constitutes a mental illness for the purposes of s. 16), that serves to bound the extent 

of conditions that could be raised in connection with an absence of organizational capacity.  I have also not 

discussed the interplay of the step-step process of the s. 16 defense which requires the accused first 

establish an air of reality of the defense prior to being permitted to adduce evidence on the matter at trial. 
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In proposing this provision, I acknowledge it is not a panacea for all the challenges facing 

the Crown nor will it eliminate enforcement inaction.  Moreover, the creation of the provision 

carries possible risks, including that organizations will use the defense as a means of obfuscating 

the truth or of providing evidence to inculpate individual scapegoats sufficient to deflect liability 

away from it.  I concede a further problem may be that unlike the defense of mental illness which 

leads to a special verdict – not responsible by reason of insanity, which carries with it a certain 

stigma as well as the risk of judicially imposed treatment (including privation of liberty that could 

be likened to imprisonment), my proposal creates no disincentive to plead a lack of capacity.  

Perhaps a variation on this special verdict could be created “not responsible by reason of deficient 

or lack of organizational control” (which captures the idea that something bad happened that was 

beyond the control of the organization), carrying with it the possibility of court-ordered remedial 

measures to address the source of the lack of control (like a mentally ill person may be subject to 

treatment to cure or at least mitigate the likelihood of bad things happening again).  In keeping 

with the general ambit of the capacity rules for individuals, perhaps there is some scope to 

distinguish between a lack of capacity that requires intervention (because it is an “internal” 

problem within the organization – like the internal cause factor of the Stone test for mental 

illness) and a lack of capacity attributable to an external factor (which for individuals points to 

non-insane automatism as the cause of a lack of capacity), such as the intentional act of a rogue 

manager or representative aimed at harming the organization.  This being said, as highlighted 

earlier, analyzing what is and is not in the interests of the organization is an exercise that must be 

undertaken with care and attention to the relevant time horizon.502  

Though still at an embryonic stage of development, this proposal merits serious 

consideration as it offers the prospect of simplifying the otherwise enormous and complex burden 

                                                      

502See the previously highlighted comments of Collins-Hoffman & Pinsonnault (2014A). 
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on the police and the Crown to get beyond the general and more loosely established idea that 

organizations are expected to be autonomous and capable of acting for reasons to the concrete 

gathering of evidence about how a given organization actually exercises its capacity in a given 

case, evidence that for the most part would be difficult to obtain and, even if obtained, 

challenging to interpret in the abstract.  By placing the burden on the organization to explain why 

what looks to be an organizational source of a crime is not, the party in the best position to access 

the evidence to do so bears the burden of proof.  

7.2.3 More ambitious reform – organization specific offences 

The final type of reform that could flow from the work in this thesis is tailored offences 

designed to apply only to organizations.  This is an approach that has been tried in the UK 

(though there, as in Canada, the reforms have not lived up to expectations), but limited to 

manslaughter.  A more ambitious project along the same lines can be found in the 2014 Protocol 

on Amendments to the Protocol on the Statute of the African Court of Justice and Human 

Rights.503  Though this proposal may never be ratified by the African member states of the 

Court504, the well-crafted proposals relating to corporate criminal liability could be taken up 

elsewhere.  Without describing the proposed amendments in detail (they are drafted in a style 

typical of international legal instruments), they have two features I find very interesting and 

which could provide a useful starting point in developing specifically tailored offences for 

                                                      

503 ACJ Draft Protocol (2014) 
504 The ACJHR Draft Protocol contains a particularly controversial provision that would grant 

immunity for sitting heads of state: ACJ Draft Protocol (2014), proposed Article 46A bis.  It has attracted a 

lot of negative attention.  There are also other issues, such as how to manage jurisdictional overlaps 

between the ACJHR and the ICJ. For a critical overview of the Draft Protocol and its likelihood of 

ratification, see: Abass, Ademola, "The Proposed International Criminal Jurisdiction for the African Court: 

Some Problematical Aspects", (2013) 1 NILR 27, [Abass (2013)]; Otieno, Mbori The Merged African 

Court of Justice and Human Rights (ACJ&HR) as a Better Criminal Justice System than the ICC: Are We 

Finding African Solution to African Problems or Creating African Problems without Solutions? (June 3, 

2014). Available at SSRN: http://ssrn.com/abstract=2445344. 

http://ssrn.com/abstract=2445344
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organizations in domestic criminal law.  The first is an explicit separation of corporate505 and 

individual liability, that is to say, corporate liability is clearly described as distinct from and not 

dependent on individual human actors.506  This is buttressed by provisions permitting proof of 

intent through evidence of an enabling corporate policy507 and permitting inferences of intent in 

the absence of another reasonable interpretation of the circumstances.508  The second feature is 

the types of offences for which organizations may be held liable.  Most of them are novel for the 

international criminal law arena (because they exceed the narrow confines of the Rome Treaty):  

Piracy, Terrorism, Mercenarism, Corruption, Money Laundering, Trafficking in Persons, 

Trafficking in Drugs, Trafficking in Hazardous Wastes, and Illicit Exploitation of Natural 

Resources.509  From the titles and descriptions of these crimes, it is clear that many are directly or 

indirectly related to commercial activity and thus have the potential to be applied to organizations 

as well as individuals.  Though they are proposed as international crimes, they are of interest for 

domestic criminal law because they target activities that, for the most part, are carried out by 

organized groups or at least require individuals to act with some degree of coordination.  

Moreover, the wider ambit of these provisions – designed to reach complex webs of activities that 

either cause serious harm or facilitate the commission of violent crime – may provide a template 

from which to craft organization-only offences specifically aimed at situations where the nature 

                                                      

505 The corporate criminal liability provisions of the Protocol are, as the title suggests, restricted to 

corporations and other legal persons. 
506 ACJ Draft Protocol (2014), Article 22, proposing inter alia, the addition of a new Article 46C 

Corporate Criminal Liability. 
507 ACJ Draft Protocol (2014), proposed Article 46C, section 2. 
508 ACJ Draft Protocol (2014), proposed Article 46C, section 3. 
509 ACJ Draft Protocol (2014), Article 14, proposing the addition of new Articles 28A to 28N 

setting out the international criminal jurisdiction of the Court. In addition to the offences listed in the text, 

the Statute gives jurisdiction to the Court over the offences set out in the Rome Statute: Genocide, Crimes 

against Humanity, War Crimes and Aggression, as well as the essentially political crime of 

Unconstitutional Government.   
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of the wrongdoing calls for a holistic assessment of responsibility on a collective, rather than 

individual basis. 

7.3 New directions – organizational responsible agency as a foundation for further 

research 

The work done in this thesis has created a modest foundation from which other projects 

and ideas can be developed.  In this section I describe some projects that I plan to explore as well 

as some areas where the thesis may contribute to the work of others in the field. I describe them 

in descending order of direct connection to the work in this thesis.  

7.3.1 Trends in sentencing of organizations 

Given that I excluded issues related to punishment of organizations from the thesis, this 

topic is a natural line of future research.  I see two particularly interesting strands of inquiry to be 

pursued.  The first would be an assessment of the state of the law and enforcement practice in 

Canada with regard to sentencing organizations.  The second would be a deeper consideration of 

the objectives of organizational punishment and how this might help foster the creation of 

sentences that more effectively target the sources of organizational wrongdoing while balancing 

the interests of the diversity of stakeholders who may be affected by organizational punishment. 

With regard to sentencing trends, this is an area ripe for study.  To date, with one limited 

exception510, the handful of Canadian scholars, including myself, who have commented on the 

effectiveness of the sentencing provisions511, have done so based on the very limited prominent 

                                                      

510 Keith (2010) 
511 The 2004 reforms added two provisions to the Part XXIII of the Criminal Code (Sentencing).  

The first, s. 718.21, added factors to be considered in the sentencing of organizational offenders.  Among 

the most significant of these latter factors were: the impact of any sentence on the economic viability of the 

organization, the extent to which the organization had made changes to its operations to address the source 

of the criminal offence, the degree of complexity and planning involved in the commission of the offence 

and the nature and extent of any regulatory penalty imposed on the organization in relation to the conduct 

that formed the basis of the offence.  The second provision, s. 732.1(3.1) identifies a number of optional 
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cases that have resulted in convictions for serious criminal offences512 or within a particular area 

of law or regulatory regime.513  Though this is understandable given the plurality of sources of 

criminal liability for organizations, where the same conduct could plausibly be sanctioned under 

the Criminal Code or any number of overlapping federal or provincially-enacted regulatory 

regimes, the lack of an overall perspective on how the sentencing provisions have been applied 

makes it difficult to determine if there are general trends that transcend the particularities of 

specific areas of law.     

At present I have plans to build a more complete picture of what is happening on the 

ground, by assembling a representative collection of judicial reasons issued in the context of 

sentencing organizational offenders across areas of law since the coming into force of the 

organizational sentencing factors.  Filling this information gap could provide insights into the 

extent to which an organizational perspective informs the way sentences are designed and 

imposed.  To the extent there are concrete indications that judges have successfully stepped out of 

the individualist perspective of the criminal law when sentencing organizations, this could inform 

the content of the enforcement and judicial guidelines described earlier.  These decisions may 

also shed light on how different penological objectives are balanced within the context of 

organizational sentencing and whether these might require adjustment.  

7.3.2 Toward a more effective sentencing of organizations: reconsidering the objectives of 

punishment through the prism of organization theory 

                                                      

conditions of probation that can be imposed on organizations.  Of the two provisions, the factors in s. 

718.21 have been applied more frequently. 
512 Archibald, Jull & Roach (2013); Archibald, Jull & Roach (2014); Quaid, Jennifer A, "La 

responsabilité pénale des organisations" in dans JurisClasseur Québec, coll. « Droit pénal général »  Droit 

pénal général, looseleaf ed., (looseleaf), vol. 9, (Montreal: Lexi-Nexis Canada, 2015) [Quaid 

(Responsabilité des organisations)] 
513 Collins-Hoffman & Pinsonnault (2014A); Bittle (2013); Bittle (2012); Berger (2006); Quaid, 

Jennifer A, "Infractions relatives à la concurrence" in JurisClasseur Québec, coll. « Droit des affaires »  

Droit de la consommation et de la concurrence, looseleaf ed., (looseleaf), vol. 26, (Montreal: Lexis-Nexis 

Canada, 2015) [Quaid (Infractions - concurrence)]; Bittle (2012); Goudreau & Quaid (2014).   
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 The second strand of inquiry would be a much larger consideration of how sentencing 

practices might be enhanced by orienting the focus of organizational punishment toward 

rehabilitation.  From my initial research into organization theory, particularly the scholarship on 

organization culture, learning and change, effective punishment of organizations lies in the ability 

of courts and judges to craft sentences that foster the conditions needed for organizations to 

address the sources of criminal behaviour (be they system-based, personnel or training-based, 

cultural etc).  My sense is that, just as for individual offenders, recourse to one-time discrete 

sanctions that impose economic forms of hard treatment (like a monetary fine, revocation of a 

permit, disqualification from public tendering) may do little to encourage change and may in fact 

do the opposite, promoting resistance to change as a reaction to the sometimes unintended effects 

that such sanctions can cause.  A further element also lies in the sense that traditional economic 

punishments do not really convey a sense of remorse or acknowledgement that the offender has 

by doing wrong violated the trust of those to whom it owed a duty (such as workers, the public, 

consumers).514 

An additional factor that merits examination either together with the above or separately 

is the role that should be accorded to victims of organizational crime in the sentencing process. 

Though the evidence remains sparse, there is a sense, especially among the victims of workplace 

safety crimes that there is no meaningful forum for them to be consulted on the type of sanctions 

                                                      

514 In ways akin to the restorative justice movement that has emerged, albeit unevenly, in the 

context of sentencing Aboriginal offenders in Canada, there is a sense that organizational punishment 

should be informed by the need to repair the breach of trust between the offender and the victim, as well as 

the offender and the community, caused by the offence.  This is particularly the case where the organization 

has been conferred a particular status (incorporation, for eg) or afforded permission to engage in certain 

activities (licences to exploit natural resources, legally protected monopolies, for eg) on the expectation it 

would conduct its activities in a way that respected the fundamental values of the society to which it 

belongs.  The interesting feature of restorative justice is its attention to reintegration of the offender into the 

community, something which could be very useful in the context of organizations that engage in productive 

activities and contribute to economic development, where (economic) incapacitation or destruction may 

lead to greater harm than good for the community. 
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that might be applied to the organization-employer at fault.  This is especially true where there is 

a desire to promote change in practices and procedures rather than to see specific managers fired 

or for the organization to pay fines.  While one may argue that this kind of change is a matter for 

labour relations, there is merit to considering how victims and other stakeholders affected by the 

punishment inflicted on the organization can contribute to the sentencing process in a productive 

way for reasons that are both practical and symbolic.  At the level of practicality, one 

organizational sentencing factor – economic viability – has emerged as a dominant consideration 

(even if it is not dispositive515) in sentencing decisions.  Since the majority of sanctions imposed 

on organizations continue to take the form of monetary fines, this factor can act as an unstated 

limit on the amount of a fine (even if it is not so acknowledged), causing the value of the fine to 

be adjusted below what the fundamental principle of proportionality might require.  This in turn 

inevitably affects the perception of the punishment fitting the crime.  But equally important is the 

fact that imposing a monetary fine that provokes economic distress in the organization may end 

up hurting the victims of the crime dependent on the organization’s survival.516  A focus on 

organizational rehabilitation may provide a more effective punishment in that it seeks to 

transform the organization through positive change rather than hobble it with privation.  At the 

moment, I know of only one example where such a rehabilitative approach was applied to the 

sentencing of an organization (via the crafting of a tailored probation order517), but in my opinion 

this is an approach that ought to be encouraged further.  If the recent experience of imposing 

                                                      

515 This point was made emphatically by the Ontario Court of Appeal in Metron (ONCA).  Other 

decisions are not as clear on this point, perhaps because solvency was not as clearly an issue for the 

organization (see eg, Transpavé, Pétroles Global (2015). 
516 These could be employees of the organization or members of the public who draw benefits 

from the organization’s existence.  An example of the latter case is the town of Lac-Mégantic relative to the 

MMA Railway.  Though some might disagree about the need for the railway to run through the town 

centre, it is hard to dispute that access to an international/interprovincial transportation line benefits the 

town economically. 
517 R v Maple Lodge Farms. 
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automatic disqualification from public tendering518 on those convicted of corruption-related 

crimes is any indication, imposing significant economic consequences on organizations takes the 

thirst for public retribution too far and runs the risk the punishment becomes tainted with the stain 

of unfairness which may in turn fuel judicial tactics to avoid imposing the punishment.519 

7.4 Beyond organizational criminal law: regulatory offences, administrative and 

civil liability, corporate governance and social responsibility, liability of managers 

This thesis was narrowly focused on what I saw as the most challenging aspect of making 

organizations accountable for wrongdoing that occurs within and around them.  Tackling that 

puzzle has underscored the importance of limiting the application of the criminal law to those 

instances where it constitutes a legitimate exercise of the state’s power to condemn and punish 

the worst forms of conduct. Outside of that thin strip of instances where the criminal law has its 

place lies a vast area of organizational activity, particularly activity that is economically 

productive, which requires adherence to rules that must be enforced.  As alluded to at more than 

one point in the text, much work remains to be done in striking a balance between fostering 

desirable organizational behaviour and sanctioning noncompliance.  Part of the challenge lies in 

the sheer diversity of matters that are subject to regulations as well as the different means used to 

enforce them.  How should the more serious criminal law provisions of the Criminal Code 

interact with the different regulatory regimes that coexist with it?  Can we do a better job of 

distinguishing serious violations from “mere” noncompliance (if indeed such a notion exists)?  

How should organizational liability interact with individual liability of managers?  Is the time ripe 

                                                      

518 I note that this “punishment” is strictly speaking an administrative consequence (both under the 

Québec anti-corruption regime and under federal procurement rules), but it bears much resemblance to a 

punishment, especially as it is triggered by a criminal conviction (for corruption or similar offences). 
519For a recent example, see: 9060-1766 Québec inc. c. Agence de revenu du Québec, 2015 QCCS 

3339, [9060-1766 Québec inc. c. Agence de revenu du Québec].  In that case, the judge allowed for the 

withdrawal of a guilty plea to a provincial tax offence, because the accused had not been provided with 

adequate notice of the fact that the plea would trigger an automatic disqualification from public tendering 

under Québec anti-corruption regime. 
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to reconsider the merits of a new basis of penal liability tied to status within the organization520?  

To this equation one must increasingly add the influence of soft law, such as recommended 

policies on corporate social responsibility or adherence to goals that go beyond the strict profit 

motive.521 

I will conclude with one final area of research that I hope to explore further, though at 

present my ideas on this project are still in flux.  In essence, it is concerned with an 

uncomfortable normative question that is mostly unacknowledged but looms large in the wake the 

increased attention on criminal accountability for decisions made in connection with the pursuit 

of an otherwise legal and economically productive activity: In a world of finite resources where 

risk elimination is impossible, how do we strike the right balance between the legal pursuit of 

profit and accountability for unacceptable tradeoffs that put rate of return ahead of fundamental 

values such as the protection of human life and security and the natural environment?  To what 

extent should general financial decisions about resource allocation, costs or rate of return, made 

outside the specific context of risk assessment, be taken into account when deciding if the bright 

line between acceptable and unacceptable risk has been crossed?  Should financial decisions 

                                                      

520 This is normally imagined as a kind of senior executive/director liability that would hold 

decision-makers responsible for wrongdoing done in a specific professional capacity.  Steve Bittle, Laureen 

Snider and Harry Glasbeek have all advocated for this kind of liability and lament that it was excluded 

from Bill C-45: Bittle & Snider (2006); Bittle (2012);Glasbeek (2013) 
521 At the international level, this can be seen in the various initiatives undertaken over the years 

under the auspices of the UN, OECD and other organizations.  See eg, UNHRCOR, ‘Guiding Principles on 

Business and Human Rights: Implementing the United Nations “Protect, Respect and Remedy” 

Framework: Report of the Special Representative of the Secretary-General on the Issue of Human Rights 

and Transnational Corporations and other Business Enterprises, John Ruggie’ (2011) UN Doc 

A/HRC/17/31; The Ten Principles of the UN Global Compact < https://www.unglobalcompact.org/what-is-

gc/mission/principles >; OECD, ‘The OECD Guidelines for Multinational Enterprises’ OECD Declaration 

on International Investment and Multinational Enterprises (25 May 2011) < 

http://www.oecd.org/investment/investment-

policy/oecddeclarationoninternationalinvestmentandmultinationalenterprises.htm >.  See also Voluntary 

Principles on Security and Human Rights < http://www.voluntaryprinciples.org/what-are-the-voluntary-

principles/  >, a separate set of principles adopted by certain governments, NGOs and companies in the 

extractive sectors.  At the domestic level, securities regulators such as the Ontario Securities Commission 

have increasingly used “comply or explain” disclosure rules as an indirect way of encouraging public 

companies to adopt socially desirable policies on board composition and executive compensation. 
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made to maintain economic viability be looked at differently from those where survival is not at 

issue?  Does avoiding insolvency justify taking greater risks?  These issues are important since 

profit maximization is accepted and indeed encouraged by other parts of the legal system (notably 

corporate law); as such, we must be mindful of the parameters within which we sanction 

economic actors for rational decision-making anchored to this objective.  In exploring this 

questions, I hope to identify some of the factors needed to inform a legitimate and coherent 

delineation of the bright line between acceptable and unacceptable risk, particularly for the 

purposes of the criminal law. 
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Conclusion 

We have puzzled over the challenges of applying the criminal law to organizations and 

other collective entities ever since the force of their economic and other power began to rise in 

tandem with industrialization in Western societies.  At its core, the impetus to apply the criminal 

law to organizations is driven by the sense that these collective entities – regardless of how 

narrowly or broadly we end up defining them – must by virtue of the important place they occupy 

in modern society be taken seriously.  But to date, this impetus to take them seriously has failed 

to account for the fact that organizations are different from individuals in ways that have real 

effects on the way we think about and assess the criminal responsibility for organizations.  So 

while many sincere and well-intentioned efforts have been directed at mitigating or eliminating 

these effects, few have considered where the source of the problem lies. 

The central claim of this thesis is that an important part of taking organizations seriously 

under the criminal law is to recognize their status as responsible subjects – not just by legal fiat, 

but in a way that captures what it is about organizations that requires they be called to account 

separately from individuals.  And yet, when we peel back the layers of how rules specifically 

tailored for organizations end up being applied, we can see a persistent and mostly 

unacknowledged reliance on an individual conception of the responsible subject to frame the 

analysis of how organizations commit crimes. To displace this tendency to rely on the familiar 

individual paradigm of criminal law, I have built an organizational version of the responsible 

subject that fits within the strict confines of criminal law while recognizing that organizations will 

exhibit the essential qualities of responsibility in a distinct way reflective of their defining feature 

– the collaborative pursuit of a purpose. 
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In exploring how an organizational locus of analysis could better align the process by 

which we ascribe responsibility to organizations with the goal of holding collective power to 

account, my expectations are modest.  Reliance on an individual conception of the criminal 

subject is but one of the factors that influences how well an organizational criminal liability 

regime can work. An organizational version of the responsible subject will not on its own 

magically transform existing organizational criminal liability regimes into models of enforcement 

effectiveness.  As such, this is but one step in a continuing process directed at better aligning the 

lofty goals of organizational criminal law regimes with how they end up being enforced.  

Moreover, even leaving aside the specific concerns I have identified with the existing Canadian 

regime, the goal can only be improvement; the criminal law is not and cannot be perfect, nor is it 

static.  Indeed, as circumstances and societal attitudes change, as theories of responsibility are 

refined, and investigation techniques are developed, so too will the ways in which we seek to 

apply it.  I would add that applying the criminal law to organizations raises fascinating issues that 

merit greater prominence within the general criminal law.  Indeed, this thesis shows that studying 

the distinct issues that arise in relation to organizations gives us a fresh take on the enduring 

questions of the criminal law and may ultimately offer insights into issues of general criminal law 

or even issues that one might see as related only to individuals.  
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