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Abstract 

 

Classical liberalism has wrongly been regarded as an ideology that rejects the welfare 

state. This study endeavours to replace this far too common reading of the classical 

liberal tradition with an approach I term “rule egalitarianism”. Not only is classical 

liberalism compatible with social justice, but it can also help us understand why some 

egalitarian endeavours are an essential feature of a market society. If a necessary link 

exists between the classical liberal tradition and the moral and institutional dimensions of 

the rule of law, then this tradition is bound to uphold a substantial form of social justice. 

 

Coherence requires that classical liberals adopt an authentic egalitarian program by which 

I mean that if the set of beliefs classical liberals like Friedrich Hayek, Milton Friedman, 

and Richard Epstein have favoured is justified, then it follows that we should have social 

justice in market societies. The neoclassical liberal tradition, represented by scholars like 

Jason Brenan and John Tomasi, has recently argued that social justice requires market 

capitalism. My argument, conversely, is slightly more ambitious – market capitalism 

requires social justice, or, to be more precise, classical liberals cannot argue for market 

capitalism without also arguing for social justice, because of their prior commitment to 

the rule of law. They must ameliorate poverty and limit extreme inequality of wealth. 

There is indeed a need to provide a principled grounding for egalitarian policies within 

classical liberalism, while at the same time showing how only some such policies are 

compatible with the main tenets of the classical liberal tradition. This grounding has two 

dimensions – showing what is compatible, and showing what is required. The rule 

egalitarian program provides us with such grounding from a classical liberal standpoint. 
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Chapter 1. 

If You’re a Classical Liberal, 

How Come You’re Also an Egalitarian? 

 

 

But in the gross and scope of my opinion 

This bodes some strange eruption to our state. 

William Shakespeare, Hamlet, 1.1 

 

 

§ 1. Finding a Place for Social Justice in the Liberty Tradition 

 

“A due care for the relief of the poor”, said Sir Matthew Hale, the Lord Chief Justice of 

the King’s Bench, “is an act of great civil prudence and political wisdom”, for “where 

there are many very poor, the rich cannot long or safely continue such1”. This position 

may have been praiseworthy in the late seventeenth century, but today it rings hollow. 

The liberal tradition has come a long way since it regarded the poor as a mere 

inconvenience for the rich, such that practices of poor relief were set to avoid a certain 

discomfort for the well-off rather than to help the worst-off. One exception remains, or so 

it is commonly believed, namely the classical liberal tradition, which is still thought to be 

hostile to social justice, with the exception of private charity. Not so. My objective in this 

study is to undo this incorrect yet too common reading of the classical liberal tradition. 

 

Not only is classical liberalism quite compatible with social justice, but it can, I think, 

further our understanding of it. That is, a classical liberal theory can not only justify some 

egalitarian endeavours, and therefore be used to counter many arguments put forward by 

                                                 
1 Sir Matthew Hale, A Discourse Touching Provision for the Poor, London, H. Hills, 1683. 
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the detractors of the welfare state, but it can, moreover, make us understand why some 

egalitarian endeavours might very well be an essential feature of a market society. This is 

what I propose to explain through an approach that I term “rule egalitarianism”. If a 

necessary link exists between classical liberalism and the moral and institutional 

dimensions of the rule of law, then classical liberalism is bound to uphold a substantial 

form of social justice. Coherence requires that classical liberals adopt an authentic 

egalitarian program, by which I mean that they should ameliorate poverty and limit 

inequality not out of prudence or collective self-interest, but for the natural justice of 

ongoing social cooperation as well as for the impartiality of market capitalist institutions. 

 

Classical liberalism has wrongly been identified with right-wing politics, that is, broadly, 

as a go-to ideology for anyone inclined to criticize the welfare state and some policies 

going beyond a minimal scope. Historically, the classical liberal tradition has been 

shaped by its opposition to tyranny. As James Buchanan noted, classical liberalism, from 

its beginning onward, did not think it was the duty of the state to promote the well-being 

of individuals2. In fact, such a thought was foreign to many of the major figures of the 

Scottish Enlightenment who were then much more preoccupied with preventing the state 

from tyrannizing over its people. Adam Smith, David Hume, and James Mill were mainly 

concerned with individual freedom, not especially with social justice as we understand it. 

 

After hereditary tyrants had successfully been overthrown in most of Europe, and the rule 

of law came to be a fundamental feature of the modern state, twentieth century classical 

                                                 
2 James Buchanan, “The Fiscal Crises in Welfare Democracies: With Some Implications for Public 

Investment”, in Hirofumi Shibata and Toshihiro Ihori (eds.), The Welfare State, Public Investment, and 

Growth, Tokyo, Springer, 1998, p. 5. 
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liberals renewed the fight against tyranny, this time in the form of socialism. This fight 

was also won. Market capitalism had already defeated mercantilism, and central planning 

proved no match for the free enterprise system. Having already overthrown tyrants, 

mercantilists, and communists, what was to be the next prey of the liberty tradition? This 

time, unfortunately, some classical liberals picked a fight they could not win. They 

opposed social justice and egalitarianism, which was a mistake, as this study will explain. 

In fact, the main ideas with which they defeated the enemies of the liberty tradition 

should have led classical liberals to embrace a program of social justice, like the one I 

will propose. That is, the next step for the classical liberal tradition should have been to 

reconcile its defense of market capitalism with a certain understanding of social justice. 

 

Before I go on to explain why such a merger of market institutions and social justice was 

the natural thing to do for the classical liberal view after the defeat of socialism, it may be 

useful to get a better sense of this so-called “liberty tradition”, as it was called by Eric 

Mack and Gerald Gaus3. Such a tradition first emerged in the pioneer writings of John 

Locke, and it was later developed during the Scottish Enlightenment by classical 

economist Adam Smith, empiricist and skeptic philosopher David Hume, political 

theorist James Mill, as well as early sociologist Adam Ferguson. As Joseph Schumpeter 

noted4, classical economists like David Ricardo, Thomas Malthus, and Jean-Baptiste Say 

also shaped the economic views of such a tradition, and they were followed, for example, 

by Carl Menger, Henry Sidwick, and Alfred Marshall. Many philosophers and political 

                                                 
3 E. Mack and G. Gaus, “Classical Liberalism and Libertarianism: The Liberty Tradition”, in G. Gaus and 

Chandran Kukathas (eds.), Handbook of Political Theory, London, Sage Publications, 2004, pp. 115-30. 
4 Joseph Schumpeter, History of Economic Analysis, Oxford, Oxford University Press, 1954, p. 395. 
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theorists, such as Jeremy Bentham, Alexander von Humboldt, Alexis de Tocqueville, and 

Bernard Mandeville, were likewise among the founding fathers of such a liberal tradition. 

 

In the twentieth century, Friedrich Hayek and Milton Friedman undoubtedly championed 

the classical liberal tradition, along with James Buchanan and the Virginia School, Frank 

Knight and the Chicago School, as well as Ludwig von Mises and the Austrian School. 

More recently, Richard Posner and Richard Epstein have been major classical liberal 

figures of the law-and-economics movement. The Chicago School of economics has been 

particularly important for the modern development of classical liberalism with, say, Jacob 

Viner, Henry Simons, Aaron Director, George Stigler, Gary Becker, and Ronald Coase. 

The Bloomington School of political economy as well was instrumental in dissipating 

some common myths about socialist planning and rational economic orders. Although 

each of these thinkers may not strictly endorse every tenets of classical liberalism, as 

Samuel Freeman observed5, they are nonetheless all part of such a longstanding tradition. 

 

What are the beliefs and commitments that unite people in this tradition? And what is the 

relationship between this classical liberal tradition and the libertarianism of, say, Robert 

Nozick, Murray Rothbard, and Jan Narveson? Though these two liberal traditions often 

hold similar opinions, they are distinct. Hayek found the concept of libertarianism 

“singularly unattractive”, and preferred to call himself a classical liberal6 – although he 

also called himself an “Old Whig”. There are different ways in which we can explain the 

distinction between these two liberal traditions. One such way refers to the justificatory 

                                                 
5 Samuel Freeman, “Capitalism in the Classical and High Liberal Traditions”, Social Philosophy and 

Policy, Vol. 28, No. 2, 2011, p. 20. 
6 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 408. 
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strategy these traditions adopt. Whereas libertarianism would be moved by a Lockean 

justificatory theory, classical liberalism would rather be Humean. Broadly speaking, 

libertarians would be committed to property rights as natural rights, whereas classical 

liberals would rather justify such rights by their aggregate consequences for wellbeing. I 

do not endorse such a story, especially since many classical liberals like Epstein 

manifestly adopt Lockean premises7. The distinction, I think, is rather about the role 

forced exchanges play in these theories. “Taxation of earning from labor is on a par with 

forced labor8”, said Nozick, while Rothbard argued that “all relief and welfare payments 

should be voluntary, by private agencies, rather than by the coercive levy of 

government9”. Hence, no more than the minimal state is permissible for most libertarians, 

though, as Narveson noted, it might very well be that, in the end, libertarians justify less, 

that is, maybe they should favour anarchism10. For myself, I am sympathetic to such an 

argument, but this study will consider a different option – a classical liberal welfare state. 

 

“Our property is nothing but those goods,” Hume wrote, “whose constant possession is 

establish’d by the laws of society; that is, by the laws of justice.11” I will later further 

such a point by looking at the nature of economic rights, but, from a classical liberal 

standpoint, it is clear that the practice of forced exchanges is a necessary feature of the 

state, as Epstein explained – a feature, we may add, that is justified by the laws of justice. 

“It is only when some individuals are forced to surrender their individuals rights in 

                                                 
7 Moreover, “libertarianism is not a moral philosophy;” said Randy Barnett, “it is a political philosophy that 

rests upon certain moral conclusions that can be supported in a variety of ways.” R. Barnett, “Is the 

Constitution Libertarian?”, Cato Supreme Court Review, 2008-2009, pp. 9-33. See also, on Lockean 

premises, R. Barnett, The Structure of Liberty, Oxford, Oxford University Press, 2014, pp. 63ff. 
8 Robert Nozick, Anarchy, State, and Utopia, New York, Basic Books, 1974, p. 169. 
9 Murray Rothbard, For a New Liberty: The Libertarian Manifesto, New York, Collier Books, 1978, p. 147. 
10 Jan Narveson, The Libertarian Idea, Peterborough, Broadview Press, 2001, p. 241. 
11 David Hume, A Treatise of Human Nature, III.ii.2, New York, Dover, 2003, p. 349. 
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exchange for the protection the state provides that the emergence of the state becomes 

possible.12” For classical liberals, therefore, the state can legitimately initiate forced 

exchanges, such that taxation is not on a par with forced labour13. More generally, the 

state may initiate forced exchanges, say in its use of eminent domain, condemnation, or 

regulatory takings14 – which are often acceptable for classical liberals inasmuch as due 

compensation is paid, though such payments may not always be necessary. Hence, unlike 

most libertarians, classical liberals may back policies that ameliorate poverty and limit 

inequality through forced exchanges, not only private charity. The goal of this study will 

be to make such an idea plausible, and to explain why classical liberals should endorse 

social justice and why they should take several steps beyond the libertarian minimal state. 

 

The main lesson of the classical liberal tradition could then be said to go as follows – 

economically, market capitalism makes everyone better-off, politically, it prevents the 

state from tyrannizing over its people, and, ethically, it gives us more scope for 

intellectual and moral excellence. I will not question such arguments, which are also 

accepted by libertarians. “The defense of the market”, Narveson explained, “is clearly 

prominent on the libertarian agenda. In a sense, it is the only thing on that agenda.15” It is 

not, however, the only thing on the classical liberal agenda – or at least it should not be. 

 

                                                 
12 Richard Epstein, “One Step Beyond Nozick’s Minimal State: The Role of Forced Exchanges in Political 

Theory”, Social Philosophy and Policy, Vol. 22, No. 1, 2005, p. 287. 
13 Loren Lomasky, “Libertarianism as if (The Other 99 Percent of) People Mattered”, Social Philosophy 

and Policy, Vol. 15, No. 2, 1998, pp. 362-4. See also, Colin Farrelly, “Taxation and Distributive Justice”, 

Political Studies Review, Vol. 2, No. 2, 2004, pp. 185-97, showing why rights are not “priceless”. 
14 Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992). 
15 Jan Narveson, The Libertarian Idea, Peterborough, Broadview Press, 2001, p. 187. 
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The basic principles of classical liberalism remain unchanged – individual freedom, 

market capitalism, limited government, and the rule of law. These four pillars are 

necessary components of a classical liberal theory, such that they cannot be sacrificed in 

the pursuit of social justice. My argument, then, is the following – while accepting these 

pillars, we can indeed build a case for social justice within a classical liberal state, as the 

moral and institutional dimensions of the rule of law lead us to a theory of social justice. 

Hence, I use one unquestioned premise, liberty under the rule of law, to justify an original 

conclusion, social justice, while taking for granted the other classical liberal premises. 

 

One could be inclined to disagree with some of the four premises above – as market 

capitalism and limited government are indeed controversial. When classical liberals say 

that markets make everyone better-off, for example, one could retort that it is not 

necessarily the case. Markets may increase everyone’s income and wealth, but they also 

may undermine some people’s political rights or the social bases of self-respect16. One 

could then think that my approach is misguided inasmuch as some of the classical liberal 

premises may be mistaken, or at least wobbly. It may be so, but this study adopts the 

following approach – let us engage seriously and sympathetically with the classical 

liberal tradition so as to see if we can justify social justice using the premises favoured by 

such a tradition. We could call such an approach “coherentist” inasmuch as if the set of 

beliefs classical liberals favour is justified, then it follows that we should also embrace 

social justice. The rule egalitarian program I develop brings forward such a justification. 

It explains how one of the main pillars of the classical liberal tradition, the rule of law, 

requires us to embrace a far-reaching understanding of social justice in market societies. 

                                                 
16 John Rawls, A Theory of Justice, Oxford, Oxford University Press, 1999, pp. 386-91. 
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Overall, this study will defend two claims – not only is social justice compatible with the 

main classical liberal intuitions, it is also a necessary consequence of such intuitions. I 

will present some egalitarian measures as a necessary consequence of that which liberals 

embrace, namely a market capitalist society under the rule of law. The neoclassical liberal 

tradition, represented by scholars like Jason Brenan and John Tomasi, has recently argued 

that social justice requires market capitalism. My argument, conversely, is slightly more 

ambitious – market capitalism requires social justice. To be more precise, classical 

liberals cannot argue for market capitalism without also arguing for social justice, 

because of their prior commitment to the rule of law. Inasmuch as market rules are 

framed inside the rule of law tradition, I argue, we need a genuine egalitarian program. 

 

§ 2. A Marked Preference for Market Institutions… and Social Justice 

 

Having presented the classical liberal tradition, I now turn to its views on market 

capitalism and social justice. Of course, I cannot hope to cover the whole scope of such 

arguments, and therefore I will focus on the positions defended by Hayek, Friedman, and 

Epstein, who I take to be the main figures of contemporary classical liberalism. It may be 

useful to begin with Epstein who summarized the classical liberal philosophy as follows: 

 

“But as a matter of general political philosophy, the best approach seems to be 

this: First, try to find ways to encourage voluntary exchanges. Next, develop 

public institutions that help replicate the gains obtainable by private contract, that 
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is, by inducing legislatures to enact laws that promote, to the extent possible, 

across-the-board improvements. The easy cases for public intervention rest on the 

desire to create Pareto improvements by coercion. Only after these gains have 

been completed should one move down the dangerous path to redistribution – that 

is, cases in which social intervention produces gains for one individual or group 

only at the expense of losses to another individual or group.17” 

 

In other words, Epstein has proposed a three-step approach. First, we should favour 

voluntary exchanges that increase the general level of welfare in a society, second, we 

should find ways to increase the velocity of such transactions by enacting, say, property 

and contract rules that will, likewise, increase the general level of welfare, and, third, we 

should carefully move on to redistributive policies. The two first steps create Pareto 

improvements, that is, they make everyone better-off without making anyone worse-off, 

while the third step makes some people worse-off, as, by definition, a redistributive 

measure cannot be a Pareto improvement. The classical liberal tradition generally favours 

competitive markets, which, as mechanisms for communicating information, move 

resources to higher valued uses, and therefore, incidentally, make everyone better-off. 

 

As Hayek once noted, free markets “secure the best use of resources known to any of the 

members of society, for ends whose relative importance only these individuals know.18” 

By removing impediments to voluntary business transactions, and thus increasing the 

velocity of such transactions, we also increase the general level of welfare in a society, 

                                                 
17 R. Epstein, “Can Anyone Beat the Flat Tax?”, Soc. Philos. Policy, Vol. 19, No. 1, 2002, p. 145. 
18 F. Hayek, “The Use of Knowledge in Society”, Am. Econ. Rev., Vol. 35, No. 4, 1945, p. 520. 
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which, of course, is something we should all welcome19. People have different talents as 

well as different tastes, and accordingly the main purpose of economic activity is to take 

advantage of these differences, leading to across-the-board improvements. Such a 

philosophy relies heavily on Pareto improvements, that is, it seeks gains for at least one 

person without making anyone worse-off. After acknowledging the core liberal premises 

of “life, liberty, and estate”, as famously defended by John Locke, therefore, it is 

advantageous to encourage voluntary exchanges, steadfastly, for example, by protecting 

private property rights, enforcing contractual obligations, or lowering transaction costs. 

 

We may note, then, that the classical liberal defense of market capitalism is justified by 

both consequentialist and deontological arguments. On the one hand, following Adam 

Smith, that prices are regulated by negative feedback permits the mutual adjustment of 

individual plans, which, in fact, is preferable to economic planning. I should add that 

such a view is now widely uncontroversial – even socialists like Gerald Cohen have 

acknowledged that Mises and Hayek were right concerning the efficiency of markets20. 

On the other hand, of course, such a defense of market capitalism also relies on the 

classical liberal understanding of individual freedom. As Friedman explained, “The 

preservation of freedom requires the elimination of such concentration of power to the 

fullest possible extent and the dispersal and distribution of whatever power cannot be 

eliminated – a system of checks and balances.21” Markets remove the organization of 

                                                 
19 Richard Epstein, Simple Rules for a Complex World, Cambridge, Harvard University Press, 1993, p. 72. 
20 G.A. Cohen, Self-Ownership, Freedom, and Equality, Cambridge, Cambridge U. Press, 1995, p. 260. 
21 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 15. Friedman 

added the following important qualification – “The existence of a free market does not of course eliminate 

the need for government. On the contrary, government is essential both as a forum for determining the 

‘rules of the game’ and as an umpire to interpret and enforce the rules decided on.” 
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economic activity from the control of the state, Friedman notes, and therefore they leave 

people free to act as they will economically, which is what has been called commutative 

justice22, following Aristotle, or catallactic justice, after Mises23, or justice in exchange. 

 

The four main premises of the classical liberal tradition, therefore, are self-reinforcing. 

Individual freedom, limited government, rule of law, and market capitalism strengthen 

one another so as to give classical liberals a sturdy theoretical standpoint. One could be 

inclined to flesh out these premises. Eric Mack and Gerald Gaus, for example, formulated 

the twelve doctrinal elements that unify classical liberalism as follows – (1) normative 

individualism, (2) enforceable moral claims held by all individuals against interferences 

that diminish their lives, well-being, or preference satisfaction, (3) individual liberty as 

the core legal norm, (4) secure private property, (5) social order as an association of 

individuals pursuing their own ends without sharing a common goal, (6) institutions that 

reflect decentralized decision-making, (7) the licit use of coercion is limited to blocking 

or nullifying infringements upon the rightful claims of individuals, (8) a limited 

government, (9) the same morality applies to people and institutions, (10) the harm 

principle, (11) the rejection of any distinction between personal and economic liberties, 

and finally (12) the belief that people must always be jealous of the power of the state24. 

 

                                                 
22 Henry Simons, Economic Policy for a Free Society, Chicago, University of Chicago Press, 1948, p. 4, 

and Harry B. Acton, The Morals of Markets and Related Essays, Indianapolis, Liberty Press, 1993, p. 102. 

Aristotle, Nichomachean Ethics, 1131b-32b, translated by R. Bartlett and S. Collins, Chicago, Chicago 

University Press, 2011, pp. 96-9. 
23 Ludwig von Mises, Human Action: A Treatise on Economics, Auburn, L. von Mises Institute, 1998, p. 3. 
24 Eric Mack and Gerald Gaus, “Classical Liberalism and Libertarianism: The Liberty Tradition”, in G. 

Gaus and C. Kukathas (eds.), Handbook of Political Theory, London, Sage Publications, 2004, pp. 115-30. 
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Now, I do not accept points (7) and (11), as I think that they are just not classical liberal 

beliefs. I will later explain my disagreement with such beliefs – I will discuss point (7) in 

chapter 4 and point (11) in chapter 5. More generally, however it is important to 

remember that the classical liberal tradition does not support the night-watchman state, 

namely a state that would perform only some minimal functions like the protection of 

individual rights. That is, the state can go much further, and indeed it must assume 

responsibilities that individuals do not have to accept. For example, a due care for the 

relief of the poor would be one such responsibility that is mandatory for the state, but not 

for individuals25. We may also remember that the classical liberal approach is in no way 

laissez-faire – such a point has already been explained, for example, by Lionel Robbins26, 

Joseph Schumpeter27, Frank Knight28, Denis O’Brien29, John Gray30, as well as by Gerald 

Gaus himself. “Laissez faire”, said Aaron Director, “has never been more than a slogan in 

defense of the proposition that every extension of state activity should be examined under 

a presumption of error. The main tradition of economic liberalism has always assumed a 

well-established system of law and order designed to harness self-interest to serve the 

welfare of all.31” Hence, in a classical liberal society, the limited obligations of the people 

are counterweighed by the much more extensive duty of justice the state must necessarily 

shoulder – or as Bernard Mandeville once eloquently explained in The Fable of the Bees: 

 

                                                 
25 See also, Randy E. Barnett, “Is the Constitution Libertarian?”, Cato Sup. Court Rev., 2008-2009, pp. 11f. 
26 Lionel Robbins, The Theory of Economic Policy in English Classical Political Economy, London, 

Macmillan, 1952, pp. 34ff. 
27 Joseph Schumpeter, Capitalism, Socialism, and Democracy, New York, Harper & Brothers, 1942, p. 75. 
28 Frank H. Knight, “The Ethics of Competition”, Quarterly J. Economics, Vol. 37, No. 4, 1923, p. 587. 
29 Denis P. O’Brien, The Classical Economists Revisited, Princeton, Princeton U. Press, 2004, p. 361. 
30 John Gray, Liberalism, Minneapolis, University of Minnesota Press, 1995, p. 27. 
31 Aaron Director, “The Parity of the Economic Market Place”, J. Law Econ., Vol. 7, 1964, p. 2. See also, 

Jacob Viner, “The Intellectual History of Laissez Faire”, J. Law Econ., Vol. 3, 1960, pp. 45-69, as well as 

Frank H. Knight, “Laissez Faire: Pro and Con”, J. Polit. Econ., Vol. 75, No. 6, 1967, pp. 782-95 



 

 

13 

“So Vice is beneficial found, 

When it’s by Justice lopt, and bound; 

Nay, where the People would be great, 

As necessary to the State 

As Hunger is to make ‘em eat.32” 

 

“Greed is good”, said Gordon Gekko, but, we could add, it is only so, as Mandeville said, 

if “it is by justice lopt and bound” – or, if you will, if the vices of the people are bound by 

a certain understanding of justice. Yet one could retort the following – classical liberals 

may agree that we need a theory of justice, but not in the form of a theory of social 

justice, as they will rather favour a theory of commutative justice. In fact, one could add, 

it is generally understood that classical liberalism is hostile to social justice altogether33. 

 

This widespread hostility will no doubt raise doubts about my attempt to reconcile 

classical liberalism with social justice. For example, Hayek is often remembered for his 

characterization of social justice as, say, a “hollow incantation” or a “wil-o-the-wisp34”. 

Likewise, Mises is best known for some rather harsh comments in which he compared 

interventionism to a dictatorial tendency – interventionism being a straight road toward 

all-out socialism35. Friedman is similarly known for criticizing the American social 

security program, saying it is a “large scale invasion into the personal lives of a large 

fraction of the nation without, so far as I can see, any justification that is at all 

                                                 
32 Bernard Mandeville, The Fable of the Bees, London, Penguin Classics, 1989, p. 76. 
33 Jason Brennan and John Tomasi, “Classical Liberalism”, in David Estlund (ed.), Oxford Handbook of 

Political Philosophy, New York, Oxford University Press, 2012, pp. 115-32. 
34 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, pp. xix, 135. 
35 Ludwig von Mises, Planning For Freedom, South Holland, Libertarian Press, 1974, p. 28. 
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persuasive36”. These comments normally lead most commentators of the classical liberal 

tradition to the conclusion that such a tradition is, at the very least, unsympathetic toward 

social justice. Not so – such comments are of little value for one who wants to understand 

what is entailed by classical liberalism, and are actually plainly deceptive if wrongly 

understood. In fact, we may remember that Milton Friedman also wrote the following: 

 

“there is a clear justification for social action […] to affect the distribution of 

income. Much of the actual inequality derives from imperfections of the market. 

Many of these have themselves been created by government action or could be 

removed by government action. There is every reason to adjust the rules of the 

game so as to eliminate these sources of inequality.37” 

 

In a market society, we need a system of, say, property and contract law, which, in turn, 

will create some inequality. Independently from the inequalities that naturally occur, 

people being born with different tastes and abilities, market institutions are imperfect, as 

they create some inequality. For example, in this study, we will see how contract law 

creates some inequality of bargaining power, and how property rules often encourage 

inequality of opportunity. My approach is therefore the following – rather than criticizing 

the shortcomings of market institutions so as to propose an alternative system, like 

property-owning democracy, as do many high liberals today, we should rather 

systematically improve our understanding of markets so as to, possibly, also improve the 

                                                 
36 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 182. 
37 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 176. 
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functioning of such markets. The rule egalitarian program will accordingly see how the 

rules of market capitalism can be made to further some substantive egalitarian objectives. 

 

Three additional distinctions could be helpful at this point in order to situate my program 

in relation to the main liberal traditions today. First, following Rawls, Samuel Freeman 

established a distinction between “high” and “classical” liberalism38, which, of course, 

evokes the concepts of “high” and “low” culture. The high culture was that of 

magnificent symphonies and grandiose architecture, while the low culture was associated 

with the ordinary lives of the people, with its coarseness and lack of refinement. 

Unfortunately, the classical liberal tradition is often taken as a “lower” form of liberalism 

today, such that it lacks the moral refinement of high liberalism. That is, the high liberal 

tradition, represented by, say, John Rawls, Ronald Dworkin, Thomas Nagel, and Liam 

Murphy, is putatively concerned with both social justice and individual freedom, while, 

strangely enough, classical liberalism is said to reject both of these high liberal concerns. 

Classical liberals are incorrectly characterized as utilitarians39. That freedom is the first 

concern of classical liberalism is now oddly forgotten. When it comes to social justice, 

high liberals are then the champions, while classical liberals, conversely, are the villains. 

 

Classical liberalism, it is assumed, rejects social justice. This rejection is one of its 

essential features, or so we are told. Even neoclassical liberals, as I will later explain, 

often do not question such a characterization of classical liberalism. This study will thus 

also attempt to right these misrepresentations of classical liberalism. The main purpose of 

                                                 
38 Samuel Freeman, Rawls, New York, Routledge, 2007, p. 45. 
39 J. Rawls, Lectures on the History of Moral Philosophy, Cambridge, Harvard U. Press, 2000, p. 366. 
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the distinction between classical and high liberalism is to set apart liberals who endorse 

or reject social justice. This distinction, rule egalitarianism will show, is unfounded. It is 

a false dichotomy, which, I believe, has impoverished our understanding of social justice. 

High liberals do not have a monopoly on social justice – in fact they never had, nor are 

neoclassical liberals original in their defense of social justice inside market frameworks. 

 

Second, neoclassical liberals also call themselves “bleeding-heart libertarians”. As I will 

later have a lot to say on such a tradition, I will now merely distinguish my program from 

theirs. Neoclassical liberals combine the ideals of both the classical and high liberal 

traditions. That is, they adopt the high liberal assumption that the social order must be 

justifiable to everyone, including the worst-off, and they think that market institutions can 

be so justified – such that classical liberal conclusions about policy can be derived from 

the high liberal understanding of social justice. Unlike my approach, then, the 

neoclassical liberal justificatory strategy is a high liberal one40. In other words, 

neoclassical liberals like Tomasi and Brennan have a twin attraction to market capitalism 

and egalitarian liberalism, which is undeniably common today, and which I share. There 

are, however, two ways in which these two concerns can be incorporated in any given 

theory. One can develop either a hybrid or a pure theory. Neoclassical liberals have 

developed a hybrid theory. For example, Tomasi has proposed an original liberal research 

program, which he termed “market democracy”, combining the four following thoughts: 

 

“(1) capitalistic economic freedoms as vital aspects of liberty, (2) society as a 

spontaneous order, (3) just and legitimate political institutions as acceptable to all 

                                                 
40 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, p. 95. 
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who make their lives among them, (4) social justice as the ultimate standard of 

political evaluation.” 

 

Tomasi summarized these four ideas by saying that “market democracy affirms 

capitalistic economic liberties as first-order requirements of social justice.41” This is an 

extremely interesting viewpoint, with which I mostly agree. However, I view my theory 

as a “pure” classical liberal one. That is, although I will certainly pay tribute to the 

concept of social justice, I do not think of it as the ultimate standard of institutional 

evaluation. Even though I agree with Tomasi to say that social justice requires market 

capitalism, my claim is rather that market capitalism requires social justice. Unlike 

neoclassical and high liberals, therefore, I take a classical liberal path to justify social 

justice. Inasmuch as social justice can be shown to be a valid concern for classical 

liberals, I think, it must be so in classical liberal terms – thus the rule egalitarian program. 

 

Simply put, I do not assert that social institutions should be arranged so as to benefit all 

members of society, including the poor. Rather, I contend that social institutions should 

be arranged to be compatible with individual freedom and the rule of law – which, in 

turn, requires some egalitarianism. Classical liberals should accept such an argument, but 

it can also appeal to high and neoclassical liberals, as well as contemporary republicans. 

 

                                                 
41 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, p. xv. 
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Third, I should add that at no point in this study will I discuss what is now called 

“neoliberalism” – an unfortunate concept that has recently taken a life of its own42. 

According to Anthony Giddens43, neoliberals advocate for unfettered market forces, and 

are thus “market fundamentalists44”. Yet no one defends such a position. Neoliberalism is 

probably one of most common straw man arguments today, and, quite frankly, I do not 

think it has its place in any serious discussion of market capitalism. It makes a mess of 

neoclassical economics, and it is used to criticize complex phenomena, such as economic 

globalization or fiscal austerity, without ever engaging seriously with these complicated 

phenomena. The classical liberal tradition is not neoliberal in any way. Once we reject 

so-called neoliberalism, we can then see that there is indeed a sturdy classical liberal case 

to be made about social justice – which is where the rule egalitarian program comes in. 

 

§ 3. A Classical Liberal Cannot Be an Egalitarian Uber Alles 

 

“Poverty and misfortune are evils but are not injustices,” once said Harry Acton, “and the 

moral demand they make is for help on the ground of humanity.45” Not so – poverty as 

well as, more generally, socio-economic inequalities are often injustices. If we are to 

address properly the common problems of poverty and inequality we face in market 

societies, I will argue, we need to look at the complex system of governance and rules, in 

                                                 
42 However, Milton Friedman once used the term to refer to classical liberals of the Chicago school, like 

Henry Simons, who argue for some social justice beyond private charity, which, indeed, he also endorsed. 

Milton Friedman, “Neoliberalism and Its Prospect”, originally published in Norwegian, “Nyliberalismen og 

dens Muligheter”, Farmand: Norsk Forretningsblad, Vol. 57, No. 7, 1951, pp. 89-93. 
43 A. Giddens, The Third Way: The Renewal of Social Democracy, Cambridge, Polity Press, 1998, pp. 8-14. 
44 D. Joseph Stiglitz, “Moving Beyond Market Fundamentalism to a More Balanced Economy”, Annals of 

Public and Cooperative Economics, Vol. 80, No. 3, 2009, pp. 345-60. 
45 Harry B. Acton, The Morals of Markets and Related Essays, Indianapolis, Liberty Press, 1993, p. 116. 
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which market mechanisms are embedded. Such a thought has been hinted at by many 

classical liberals, including, surprisingly as it may seem, Simons, Hayek, and Friedman. 

If we want to go further back, even Smith46 and Bentham47 saw greater equality of 

income as a vital feature of human happiness, and therefore as an essential component of 

their respective theory of justice. Though we may all agree to encourage private charity, 

it is clear that relying on the good will of the people is not enough to satisfy the 

egalitarian inclinations classical liberals have had. That classical liberals care about 

equality, I should mention, is not a new idea. The contribution of this study will mainly 

be explanatory. It will provide a rationale for the egalitarian tilt of classical liberalism. 

 

In his study of the Chicago School of economics, Lanny Ebenstein noticed this “moderate 

egalitarian” trend of classical liberalism. “To the extent that a society practices or 

experiences extreme inequality, however, it is ipso facto not a classical liberal one48”. 

What is the theoretical basis for such egalitarianism, we could then ask? Ebenstein says it 

is utilitarian. “The goal of free market economists from Smith to the present is to 

maximize everyone’s happiness, with everyone’s capacity to experience happiness being 

considered to be equal.49” I disagree with this common reading of the classical liberal 

tradition for two main reasons. First, it is not clear classical liberals really were utilitarian 

– in fact, I will argue that they were not50. Second, for real utilitarians, whether a theory 

                                                 
46 Deborah Boucoyannis, “The Equalizing Hand: Why Adam Smith Thought the Market Should Produce 

Wealth Without Steep Inequality”, Perspectives on Politics, Vol. 11, No. 4, 2013, pp. 1051-1070. 
47 Jeremy Bentham, “Means of Uniting Security and Equality”, Principles of the Civil Code, I.xii, in Theory 

of Legislation, London, Trübner & Co., 1876, pp. 122f. 
48 Lanny Ebenstein, Chicagonomics, New York, St. Martin’s Press, 2015, p. 10. 
49 Lanny Ebenstein, Chicagonomics, New York, St. Martin’s Press, 2015, p. 11. 
50 See, for example, Eric Mack, “Hayek on Justice and the Order of Actions”, in Edward Feser (ed.), 

Cambridge Companion to Hayek, Cambridge, Cambridge University Press, 2006, pp. 259-86. See also, 

Loren Lomasky, “A Refutation of Utilitarianism”, J. Value Inquiry, Vol. 17, No. 4, 1983, pp. 259-79. 
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ends up supporting egalitarian policies is entirely contingent on the facts of what 

maximizes aggregate utility, and, as I will later show, classical liberals have indeed 

endorsed egalitarian policies even when such policies do not maximize aggregate utility. 

 

There is a need to provide a principled grounding for egalitarian policies within classical 

liberalism, while at the same time showing how only some such policies are compatible 

with the main tenets of the classical liberal tradition. This grounding has two dimensions 

– showing what is compatible, and showing what is required. The rule egalitarian will 

show that classical liberal social justice is both compatible and required by the rule of 

law. Of course, one could be inclined to find a different way to justify such 

egalitarianism. For example, in his old age, Friedman expressed the following sentiment: 

 

“The greatest problem facing our country is the breaking down into two classes, 

those who have and those who have not. The growing differences between the 

incomes of the skilled and the less skilled, the educated and the uneducated, pose 

a very real danger. If that widening rift continues, we’re going to be in terrible 

trouble. The idea of having a class of people who never communicate with their 

neighbors—those very neighbors who assume the responsibility for providing 

their basic needs—is extremely unpleasant and discouraging. And it cannot last. 

We’ll have a civil war. We really cannot remain a democratic, open society that is 

divided into two classes. In the long run, that’s the greatest single danger.51” 

 

                                                 
51 Milton Friedman, quoted in Michael Albert, Life After Capitalism, London, Verso, 2003, p. 77. 
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Classical liberalism does not encourage civil war, it supports democracy, and therefore, 

we could think, such a line can provide us a principled grounding for egalitarian policies. 

Maybe so. But such an explanation would not be attractive for most classical liberals, 

who, after all, do not fear the breaking up of the United States. I should note, moreover, 

that though classical liberals support democracy, their defense has never been particularly 

enthusiastic52. In any case, egalitarianism has already been justified by democratic values, 

or by the idea of public reason, and classical liberals have never jumped on board such a 

train – though some neoclassical liberals did, like Gaus53. What I propose is much more 

radical. Notwithstanding what they may think about democracy or utility, classical 

liberals have to accept rule egalitarianism, without which they simply cannot be liberals. 

 

Some clarifications may be useful at the outset. I will defend a mild egalitarian theory – 

in fact, a much milder one than any determined socialist would want to accept. My goal is 

to ameliorate poverty and limit extreme inequality, and therefore, one could say, I may 

not be an egalitarian after all. Though I might think that it may in itself be bad if some 

people are worse-off than some other people are, other things being equal, such inequality 

is essential to the functioning of markets, and thus not necessarily a problem. Classical 

liberals cannot defend all-out egalitarianism – they cannot be egalitarian uber alles. Then 

again, my theory is not sufficientarian either, such that, even though I agree with Harry 

Frankfurt to say that it is important that “each should have enough54”, rule egalitarianism 

will also address some problems of inequality. Moreover, my program is not prioritarian, 

that is, it does not accept a strict view of the “priority view” Derek Parfit proposed, 

                                                 
52 J. Narveson, “Egalitarianism: Partial, Counterproductive, and Baseless”, Ratio, Vol. 10, 1997, p. 283. 
53 Gerald Gaus, The Order of Public Reason, Cambridge, Cambridge University Press, 2011, 621 pp. 
54 Harry Frankfurt, “Equality as a Moral Ideal”, Ethics, Vol. 98, No. 1, 1987, pp. 21-43. 
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according to which “benefiting people matters more the worse off these people are.55” 

Although I will defend a safety net principle, following, for example, Hayek and 

Friedman, as people should be assured some tolerable but modest welfare, I will also go 

much further to make some egalitarianism a consequence of a commitment to freedom. 

 

Maybe my program could be said to fit into what is called “welfarism”, for which, as 

Amartya Sen explained, “The judgment of the relative goodness of alternative states of 

affairs must be based exclusively on, and taken as an increasing function of, the 

respective collections of individual utilities in these states.56” Such an approach has 

indeed been espoused by the law-and-economics movement, which I follow – say by 

Louis Kaplow and Steven Shavell. Again, however, such a terminology does not really 

capture the essence of the rule egalitarian program – especially since I certainly do not 

accept that “no independent weight should be accorded to conceptions of fairness57”, 

even if by fairness we mean a non-consequentialist approach to the effects of legal rules. 

 

In the end, I therefore opted for my own idiosyncratic terminology – rule egalitarianism, 

which aims to ameliorate poverty and limit inequality within the bounds of the moral and 

institutional dimensions of the rule of law. It calls for some redistribution to help those 

who would otherwise live destitute lives. However, its most important contribution will 

probably be its attempt to redesign some core rules of our market capitalist institutions. 

                                                 
55 Derek Parfit, “Equality and Priority”, Ratio, Vol. 10, No. 3, 1997, p. 213. See also, Martin O’Neill, 

“What Should Egalitarians Believe?”, Philosophy & Public Affairs, Vol. 36, No. 2, 2008, pp. 119-156. 
56 Amartya Sen, “Utilitarianism and Welfarism”, The Journal of Philosophy, Vol. 76, No. 9, 1979, p. 468. 

Welfare economics follows A.C. Pigou who wrote the following – “In any industry, where there is reason 

to believe that the free play of self-interest will cause an amount of resources to be invested different from 

the amount that is required in the best interest of the national dividend, there is a prima facie case for public 

intervention.” A.C. Pigou, The Economics of Welfare, London, Macmillan and Co., 1952, p. 331. 
57 L. Kaplow and S. Shavell, “Fairness versus Welfare”, Harvard L. Rev., Vol. 114, No. 4, 2001, p. 966. 
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Rule egalitarianism advocates for some redistribution – which may be cause for 

misunderstanding. If it referred to the punctual reallocation of holdings at the whim of 

some rulers, unconstrained by law, it would evidently be antithetical to the classical 

liberal tradition58. I am using the term in a larger sense, however, to refer to long-term 

policies that ameliorate poverty and reduce inequalities in the distribution of wealth, or, 

more precisely, as I will explain, to general and abstract rules. Discretionary reallocation 

of holdings is just one form redistribution can take, and obviously not the preferred form 

for a classical liberal. Not only will rule egalitarianism endorse some redistribution, I 

should add, but it will also endorse predistribution, which is a key aspect of my program. 

 

Predistribution is a neologism that has recently been coined by Jacob Hacker to designate 

“the way in which the market distributes its rewards in the first place.59” As Hacker 

noted, when we think about ameliorating poverty and limiting inequality, we normally 

think of redistribution in terms of government taxes and transfers. Such a focus, however, 

misses a crucial point. As both Hayek and Friedman acknowledged, the final distribution 

of income and wealth depends upon more than free market exchanges, as it is the 

government that defines the rules of the market to begin with. Since classical liberals are 

normally wary of government transfers, it thus seems like the best way to approach the 

question of inequality is through predistribution, that is, through a careful reform of some 

market institutions to promote, say, more equality of income, or less inequality or wealth. 

 

                                                 
58 Loren Lomasky, Persons, Rights, and the Moral Community, Oxford, Oxford U. Press, 1987, p. 128. 
59 J. Hacker, “The Institutional Foundations of Middle-Class Democracy”, Prog. Governance, 2011, p. 35. 
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Such an approach has received very little attention from classical liberals. I intend to 

remedy this shortcoming. I follow Hacker in thinking that we need to “focus on market 

reforms that encourage a more equal distribution of economic power and rewards even 

before government collects taxes or pays out benefits.60” However, classical liberals 

should do so in their own way, which must be compatible with the premises I detailed. 

Overall, in this study, I will stay within the boundaries of classical liberalism to make 

sure that classical liberals can accept the rule egalitarian program. Far from being 

restrictive, I believe this focus on the classical liberal tradition will be useful to further 

the liberal understanding of social justice. It will at least demonstrate that one does not 

have to accept the main high liberal tenets in order to be concerned about social justice. 

 

Now, I do not deny that many classical liberals are not well disposed toward the welfare 

state. However, I do deny that classical liberalism in itself is inimical to social justice. In 

defending social justice from a classical liberal point of view, therefore, I will disagree 

with some classical liberals who opposed redistribution altogether. Ludwig von Mises, 

for example, was quite adamant that redistribution is incompatible with the ideals of a 

liberal society. “Either capitalism or socialism: there exists no middle way.61” Such a 

stance, I think, cannot be justified by the beliefs of the classical liberal tradition. One can 

certainly oppose many things by appealing to classical liberal views, but redistribution in 

itself is not one of them. If one is to remain consistent with such a tradition, one may 

reject some redistributive policies, perhaps most of them, but certainly not all of them. 

 

                                                 
60 J. Hacker, “The Institutional Foundations of Middle-Class Democracy”, Prog. Governance, 2011, p. 35. 
61 Ludwig von Mises, The Free and Prosperous Commonwealth, Princeton, D.V. Nostrand, 1962, p. 79. 
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“There are many blatantly inappropriate statutes” said Epstein, “that cry out for a quick 

and easy kill.62” I thoroughly agree – but I also think there are many egalitarian rules that 

cry out for a quick enactment. The rule egalitarian program, hopefully, can lead to a 

renewal of classical liberalism that is often discarded out of hand for its stubbornness 

concerning social justice. For example, Friedman accepted that liberals could indeed 

approve minimal state action toward ameliorating poverty, but only under strict limits: 

 

“The egalitarian will go this far, too. But he will want to go further. He will 

defend taking from some to give to others, not as a more effective means whereby 

the ‘some’ can achieve an objective they want to achieve, but on grounds of 

‘justice’. At this point, equality comes sharply into conflict with freedom; one 

must choose. One cannot be both an egalitarian, in this sense, and a liberal.63” 

 

Not so – classical liberals can also go further, and, what is more, they should on grounds 

of justice. Not only is it possible to reconcile classical liberalism with social justice, but it 

seems that such a reconciliation has been a long time coming. We may, of course, 

remember that Hayek argued for an assured minimum income, that is, a non-market 

safety net, or “a floor below which nobody need to descend.64” Similarly, Friedman 

advocated for a negative income tax, and he even recognized that market distribution 

cannot be regarded as fair in a salient way. Simons has also proposed an ambitious 

egalitarian program, even though he misleadingly called it a “program for laissez faire”. 

 

                                                 
62 R. Epstein, “Judicial Review: Reckoning on Two Kinds of Error”, Cato J., Vol. 4, No. 3, 1985, p. 14. 
63 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 195. 
64 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 249. 
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As I intend to stay within the bounds of the classical liberal tradition, evidently, I will not 

justify an all-out socialist state. Any liberal scheme is inimical to Soviet-style socialism, 

but, as Hayek said, “it would be tilting at windmills to direct one’s argument against it.65” 

Though one can effortlessly get rid of any doctrinaire socialist ideology, using any of the 

four classical liberal premises detailed above, one must not extend this dismissal to all 

redistributive endeavours, nor to the very concept of social justice. The socialist ideology 

is mostly a confabulated adversary, today, and is therefore of not much use. Moreover, I 

will not argue for any kind of market socialism, for which the means of production are 

socially owned, nor will I follow Rawls in arguing for a property-owning democracy. The 

rule egalitarian program is much simpler, though strangely untapped from a liberal 

viewpoint – it asks how the procedural framework of market societies can be improved. 

 

It may be helpful, finally, to say a few words on the justification of the rule egalitarian 

program, and how it differs from neoclassical liberal programs. Eric Mack and Gerald 

Gaus66 identified three main ways in which different liberals have justified redistribution: 

 

(1) Kantian tradition – i.e. there is a duty to assist to respect individuals who 

would not be able to sustain their personhood or agency otherwise. 

(2) Contractarian tradition – i.e. there is a duty to assist because the expected costs 

associated with the duty will be less than the expected benefits for reasonable 

agents bargaining about the institutions that will govern their interaction. 

                                                 
65 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 254. 
66 Eric Mack and Gerald Gaus, “Classical Liberalism and Libertarianism: The Liberty Tradition”, in G. 

Gaus and C. Kukathas (eds.), Handbook of Political Theory, London, Sage Publications, 2004, p. 125. 
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(3) Consequentialist tradition – i.e. the gains in social welfare generated by a 

certain duty to assist will exceed the losses thereby generated. 

 

I have already explained why the consequentialist view is not a solid basis for the rule 

egalitarian program, and, although there is a lot to be said about the Kantian view, 

especially concerning its theory of freedom as non-domination, I generally favour the 

contractarian view. Hence, I follow classical liberals like Buchanan67 and Epstein, as well 

as libertarians like Narveson in that I understand society “as an association for mutual 

advantage, whose rules, therefore, are only such as are necessary for that end68”. Of 

course, this is a controversial standpoint – and I will defend an egalitarian view that goes 

further than the mutual-aid principle Narveson endorses from a contractarian standpoint. 

 

Even though we may only have rules that are mutually advantageous, such that they bring 

across-the-board improvements, these rules may also bring a skewed distribution of 

gains. That is, state coercion can benefit some specific people much more than others, 

which, I think, is indeed a problem for market societies. As Epstein argued, we therefore 

need a more rigorous test than Pareto superiority, as such a test says nothing about the 

distribution of benefits69. It may accommodate massive inequalities between, say, 

employers and employees. From a contractarian standpoint, conversely, too much 

                                                 
67 “We live together”, said Buchanan, “because social organization provides the efficient means of 

achieving our individual objectives and not because society offers us a means of arriving at some 

transcendental common bliss.” James Buchanan, The Limits of Liberty: Between Anarchy and Leviathan, 

Indianapolis, Liberty Fund, 2000, p. 3. 
68 J. Narveson, “Egalitarianism: Partial, Counterproductive, and Baseless”, Ratio, Vol. 10, 1997, p. 284. 
69 Richard Epstein, “Can Anyone Beat the Flat Tax?”, Soc. Philos. Policy, Vol. 19, No. 1, 2002, p. 147. 
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inequality can be a problem, which, as we will see, market institutions should address. 

 

§ 4. In Defense of Rule Rationalism in the Classical Liberal Tradition 

 

It might be objected that my contractarian point of view clashes with Hayek who, it is 

often thought, rejected the value of conscious social purpose. As Gerald Cohen explained, 

“there is conscious social purpose in a social development if that development was 

planned, decided by society as such, whatever the character of the society may be, 

democratic, dictatorial, or something else.70” Although I agree with the classical liberal 

argument about the use of knowledge in society71, I think many scholars, like Cohen or 

David Miller72, may have been too quick to forgo the value of conscious social purpose73. 

 

My goal in this study is not to undo any mistaken reading of contractarianism74, but 

rather to show how we can reasonably back social justice and egalitarianism from a 

classical liberal viewpoint, while using a contractarian framework. The rule egalitarian 

program disagrees with contemporary neoclassical liberal advocates of so-called 

“Hayekian liberalism”, like Gaus and Jacob Levy75, who now defend the twin ideas of 

self-organisation and social evolution against the contractarianism of James Buchanan. 

 

                                                 
70 G.A. Cohen, Self-Ownership, Freedom, and Equality, Cambridge, Cambridge U. Press, 1995, pp. 260f. 
71 F. Hayek, “The Use of Knowledge in Society”, Am. Econ. Rev., Vol. 35, No. 4, 1945, pp. 519-530. 
72 David Miller, “A Vision of Market Socialism”, Dissent, Vol. 38, No. 3, 1991, pp. 406-8. 
73 Frank H. Knight, “Abstract Economics as Absolute Ethics”, Ethics, Vol. 76, No. 3, 1966, p. 170. 
74 For a defense of contractarianism, see Richard Epstein, “One Step Beyond Nozick’s Minimal State: The 

Role of Forced Exchanges in Political Theory”, Social Philosophy and Policy, Vol. 22, No. 1, 2005, p. 304. 
75 Jacob T. Levy, “Not So Novus an Ordo: Constitutions Without Social Contracts”, Political Theory, 

Vol. 37, No. 2, 2009, pp. 191-217. 
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As Buchanan explained, “Hayek’s fear of constructivism may have caused him to neglect 

prospects for institutional adjustment that enhance the efficacy of the liberal moral order 

– adjustment that may be suggested in an exercise of rational reconstruction.76” Though 

we may agree with Hayek to reject “grandiose schemes that depend on behavioral 

adherence to rules and norms based on reason divorced from history”, as Buchanan did, it 

does not follow that we should equally reject constructivism in any form, as Hayek did in 

his later writings. Now, if by constructivism we mean that “since man has himself created 

the institutions of society and civilisation, he must also be able to alter them at will so as 

to satisfy his desires or wishes77”, then one must indeed agree with Hayek – this is a 

dangerous approach, or at least it is from a classical liberal point of view. However, the 

Hayekian critique of constructivism also extends to a milder form of constructivism, as it 

is commonly used to criticize “any effort to modify man’s behavioral attributes.78” The 

rule egalitarian program disagrees with the rejection of such constructivism, as well as 

the rejection of certain kinds of deliberate rules, following Hayek’s terminology of rules: 

 

(1) Spontaneous rules79 – i.e. “rules that are merely observed in fact but have 

never been stated in words; if we speak of the ‘sense of justice’ or ‘the feeling of 

language’ we refer to such rules which we are able to apply, but do not know 

explicitly;” 

                                                 
76 James Buchanan, Why I, Too, Am Not a Conservative, Edward Elgar Publishing, 2005, p. 75. See also, 

Geoffrey Brennan and James Buchanan, The Reason of Rules, Indianapolis, Liberty Fund, 2000, p. 13. 
77 Friedrich Hayek, “The Errors of Constructivism”, in New Studies in Philosophy, Politics, Economics and 

the History of Ideas, London, Routledge & Kegan Paul, 1985, p. 3. 
78 James Buchanan, Why I, Too, Am Not a Conservative, Edward Elgar Publishing, 2005, p. 20. Similarly, 

Jeremy Waldron talked about Hayek’s “antipathy to legislation”. Jeremy Waldron, The Rule of Law and the 

Measure of Property, 63rd Hamlyn Lectures, Cambridge, Cambridge University Press, 2012, p. 89. 

However, I disagree with this characterization of Hayek’s theory. We must not mistakenly bundle Hayek’s 

methodological concern about the concept of “legislation” with a substantive rejection of the said concept. 
79 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, pp. 90ff. 
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(2) Reflective rules – i.e. “rules that, though they have been stated in words, still 

merely express approximately what has long before been generally observed in 

action;” 

(3) Deliberate rules80 – i.e. “rules that have been deliberately introduced and 

therefore necessarily exist as words set out in sentences.81” 

 

What Hayek called “constructivism”, but what is now variously referred to as “rule 

rationalism”, “rationalist constructivism”, or also “contractarianism”, is thought to favour 

deliberate rules. “But those of us who are what Hayek classifies as rule rationalists (along 

with John Locke)”, said Buchanan, “find our raison d’être, as political economists-cum-

social philosophers, in the conviction that humankind can, indeed, construct, maintain, 

and improve the procedural framework within which the spontaneous order of the market 

can be allowed to emerge.82” I agree with Buchanan. Neoclassical liberals like Levy 

disagree, though, if I may add, it is probably incorrect to say, as did Levy, that Hayek 

consistently rejected rationalist constructivism. Undeniably, Hayek has endorsed and 

championed the introduction of many new deliberate rules83, as this study will show. 

Consequently, it is misleading to call the anti-constructivist trend “Hayekian liberalism”, 

like Gaus did. This is another point that will distinguish the rule egalitarian program from 

                                                 
80 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, pp. 64, 118ff. 
81 Friedrich Hayek, “The Errors of Constructivism”, in New Studies in Philosophy, Politics, Economics and 

the History of Ideas, London, Routledge & Kegan Paul, 1985, pp. 8f. 
82 James Buchanan, “Hayek and the Forces of History”, Humane Studies Review, Vol. 6, No. 2, 1989, p. 3. 

See also, Frank H. Knight, “Abstract Economics as Absolute Ethics”, Ethics, Vol. 76, No. 3, 1966, p. 175. 
83 “The spontaneous character of the resulting order”, said Hayek, “must therefore be distinguished from 

the spontaneous origin of the rules on which it rests, and it is possible that an order which would still have 

to be described as spontaneous rests on rules which are entirely the result of deliberate design.” Friedrich 

Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 44 
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the different neoclassical liberal programs, for example the one proposed by Tomasi84, 

which argue for society as a “spontaneous order”, as well as for “anti-constructivism”. 

 

Let me be quite clear – my study is Hayekian all the way through, and yet it does not 

reject conscious social purpose, nor does it argue for self-organisation and social 

evolution. My understanding of political economy is indeed inspired above all by the 

work of Hayek, who I regard as the leading figure of the classical liberal tradition. The 

economic problem of society, Hayek explained, is “a problem of the utilization of 

knowledge not given to anyone in its totality.” Such a thought leads to one conclusion – 

we cannot rely on “central planning”, because a single source of authority will never be 

able to integrate all decentralized knowledge, which is not to say that we cannot “plan”. 

 

What Hayek argued, then, is that we need a market capitalist society, as, since we do not 

possess all the relevant information, it is hazardous to try to “create the future of 

mankind” through a process of purposive rational construction. But if we accept such an 

argument, it does not follow that we have to reject rule rationalism. In fact, Hayek did 

not, and those who would say otherwise have to have a selective reading of his writings. 

His “positive proposals for government action in the ‘welfare’ field”, as Jacob Viner 

noted, are “a substantial enough program to destroy any claims Hayek may have to the 

laissez faire label85”. Moreover, as Simons noted, “One must plan for free market 

controls just as carefully as (indeed, more so than) for socialization.86” Unfortunately, 

                                                 
84 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, p. xv. 
85 Jacob Viner, “Hayek on Freedom and Coercion”, Southern Econ. Journal, Vol. 27, No. 3, 1961, p. 236. 
86 Henry Simons, Economic Policy for a Free Society, Chicago, University of Chicago Press, 1948, p. 279. 

See also, Angus Burgin, The Great Persuasion, Cambridge, Harvard University Press, 2012, pp. 87ff. 
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classical liberals are still portrayed as opponents of government activity, especially in the 

field of social justice – although such a portrait is mistaken. Hayek wrote the following: 

 

“The functioning of competition not only requires adequate organization of 

certain institutions like money, markets, and channels of information – some of 

which can never be adequately provided by private enterprise – but it depends, 

above all, on the existence of an appropriate legal system, a legal system designed 

both to preserve competition and to make it operate as beneficially as possible.87” 

 

The rule egalitarian program, therefore, falls within the rule rationalist tradition of, say, 

Locke and Buchanan, but it is nonetheless compatible with the main Hayekian intuitions. 

As I will later explain, though it is a given that we need rules defining the framework of 

market capitalism, such as property rules and contract law, we should also recognize that 

we could very well have different rules, and perhaps we should88. That is, if one is a 

classical liberal, one must endorse a market capitalist scheme that depends on behavioral 

adherence to rules well-matched to the ones we now have in, say, most common law 

jurisdictions. Yet one may evidently improve such rules so that they fulfill some 

egalitarian objectives as well, without in any way questioning the core ideas of markets. 

 

                                                 
87 Friedrich Hayek, The Road to Serfdom, Chicago, University of Chicago Press, 2007, p. 87. 
88 Frank H. Knight, “Abstract Economics as Absolute Ethics”, Ethics, Vol. 76, No. 3, 1966, p. 165. See 

also, for an account of deliberate rule-making decisions, Torstein Eckhoff, Justice: Its Determinants in 

Social Interaction, Rotterdam, Rotterdam University Press, 1974, pp. 120ff. 
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“The nineteenth-century liberal was a radical,” said Friedman, “both in the 

etymological sense of going to the root of the matter, and in the political sense of 

favoring major changes in social institutions. So too must be his modern heir.89” 

 

Accordingly, one of the purposes of this study will be to offer a radical restatement of the 

classical liberal tradition – one for which rule rationalism is compatible with a strong 

defense of market institutions, and one, I might add, which dismisses the common 

identification of classical liberalism with consequentialism or with the night-watchman 

state. I should also mention that such a radical restatement of classical liberalism was 

called for by Hayek himself in a 1949 paper on “The Intellectuals and Socialism”. About 

socialists, Hayek said the following – “It is because theirs has become the only explicit 

general philosophy of social policy held by a large group, the only system or theory 

which raises new problems and opens new horizons, that they have succeeded in 

inspiring the imagination of the intellectuals.90” Now, it seems to me that the classical 

liberal program has blatantly failed to inspire intellectuals, at least for quite some time 

now, and, although I cannot hope to convert anyone, I can indeed put forward a program 

that raises new problems and opens new horizons. In my opinion, the 1948 tract 

championed by Henry Simons, “Economic Policy for a Free Society”, was the last 

distinctively classical liberal attempt to advance such a grand program of social justice. 

 

“Turning now to questions of justice, of equitable distribution,” Simons wrote, 

“we may suggest that equitable distribution is at least as important with respect to 

                                                 
89 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 6. 
90 F. Hayek, “The Intellectuals and Socialism”, U. of Chicago Law Rev., Vol. 16, No. 3, 1949, p. 428. 
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power as with reference to economic goods or income; also, that the cause of 

justice, perhaps in both directions, would be better served if well-intentioned 

reformers would reflect seriously on what their schemes imply with respect to the 

distribution of power. Surely there is something unlovely, to modern as against 

medieval minds, about marked inequality of either kind.91” 

 

The rule egalitarian program I propose furthers Simons’ approach from a classical liberal 

point of view. The goodness of markets is a work in progress, Simons explained – and 

therefore when unjust rules of market capitalism emerge as the result of a process of 

evolution, through a spontaneous order, we cannot accept such rules without failing the 

intuitions of the liberal tradition. Of course, I do not propose that we do as Voltaire 

thought we should do – “if you want good laws, burn those you have and make 

yourselves new ones.92” The classical liberal tradition cannot endorse all-out Cartesian 

rationalism, as Hayek argued, and yet, on the other hand, it cannot have a medieval mind, 

as Simons would put it. The rule egalitarian program, then, finds a balance, or rather it 

operates within these two extremes so as to further social justice within the scope of a 

market society. As Cass Sunstein noted, “markets should be understood as a legal 

construct, to be evaluated on the basis of whether they promote human interests, rather 

than as a part of nature and the natural order, or as a simple way of promoting voluntary 

interactions.93” Such a thought is central to rule egalitarianism, as I will explain – that is, 

if market capitalism cannot accommodate some social justice, it is then most probably 

                                                 
91 Henry Simons, Economic Policy for a Free Society, Chicago, University of Chicago Press, 1948, p. 51. 
92 Voltaire, “Loi”, in Œuvres philosophiques, quoted in Friedrich Hayek, New Studies in Philosophy, 

Politics, Economics and the History of Ideas, London, Routledge & Kegan Paul, 1985, p. 5. 
93 Cass Sunstein, Free Markets and Social Justice, Oxford, Oxford University Press, 1997, p. 5. 
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unjust, as it would conflict with individual freedom under the rule of law. Fortunately, the 

rules of market societies can indeed further social justice, which is what we should study. 

 

§ 5. The Rule Egalitarian Research Program Detailed 

 

The rule egalitarian program says that the justice of market capitalism rests on the justice 

of its rules, say property rules and a complex system of governance for which market 

mechanisms are embedded in institutions fashioned and regulated by political authority. 

This study will be divided in four parts – the two first ones will lay down the bases of the 

rule egalitarian program, explaining how such a program furthers the classical liberal 

understanding of social justice, while the two other parts will examine specific issues 

through which classical liberals may and should promote social justice in market systems. 

 

The first part of this study will more specifically examine how rule egalitarianism is 

connected to the classical liberal understanding of the justice of rules and institutions. 

 

(ℭ2) The second chapter “Four Concepts of Rules: A Theory of Rule Egalitarianism” 

explains how the seemingly contradictory merger of classical liberalism and social justice 

is conceivable. A concern for the rule of law must be etched in the very core of our 

understanding of social justice, in which case some egalitarian rules will be necessary 

from a classical liberal viewpoint. The legal framework of capitalism can indeed be 

designed to reduce inequality in the name of justice inasmuch as any egalitarian goal is 

specified in terms of institutional rules. More precisely, rules in a liberal polity should be 
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general and abstract, which will lead us to establish a distinction between four concepts 

of rules, namely between laws, regulations, statutes and decrees. Rule egalitarianism 

argues that having general and abstract rules of market capitalism imposes some 

constraints on any institutional framework such that social justice becomes necessary to 

correct the errors of imperfect generalizations, inevitably leaving some people behind94. 

 

(ℭ3) The third chapter “Can I Have Four Strikes? On Pareto Superiority and Social 

Justice” will criticize the primacy Pareto superiority has often enjoyed in the classical 

liberal tradition. It is important that we see how Pareto superiority can complement other 

classical liberal objectives, such that there is no one form of market capitalism. There are 

rather many ways of designing the rules of property and contract. Hence, we can design 

market capitalism with broadly egalitarian goals in mind, like, for example, ameliorating 

poverty or limiting inequality. This chapter will counter a possible objection to the rule 

egalitarian program, namely that it would simply make everyone worse-off, and therefore 

that we should not entertain such a leveling-down position. Arguing against Brennan’s 

“ParetoSuperiorLand”, I will then show that any case for Pareto superiority has its limits. 

 

The second part of this study will explain how the rule egalitarian program can be 

understood as furthering the classical liberal theories of freedom and economic rights. 

 

(ℭ4) The fourth chapter “No Malibu Surfer Left Behind: Three Tales About Coercion” 

examines the question of private coercion in market societies, explaining why classical 

                                                 
94 It occurred to me that whereas one could use the sectional symbol (§) to refer to a section, and the 

pilcrow (¶) to refer to a paragraph, there was no symbol to refer to a chapter. I therefore adopt the black 

letter capital c symbol (ℭ) to mark chapters of this study. 
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liberals imperatively need a strategy to deal with certain problems of private coercion so 

that market capitalism can be just. The chapter goes over three approaches classical 

liberals have used to understand the evils of coercion, namely, first, a legal approach 

supported by Ludwig von Mises, second, an economic approach endorsed by Richard 

Epstein, and, third, an autonomy-based approach championed by Friedrich Hayek. It will 

argue for the latter approach, which will lead us to some original conclusions about social 

justice in market societies. The evils of private coercion removed by a social safety net 

are greater than those that accompany the mild governmental interference necessary to 

carry out such a net, and therefore, I will argue, we have to have a basic income 

guarantee in a liberal polity – even for Malibu surfers who lead a life of self-indulgence. 

 

(ℭ5) The fifth chapter “The Fictitious Liberal Divide: Economic Rights Are Not Basic” 

questions the status of economic rights in the liberal tradition. It is common to assume 

that the main disagreement between classical and high liberals is about how to harmonize 

economic rights with a theory of justice. High liberals are known for refusing to brand 

economic rights as basic rights, and classical liberals are conversely known for criticizing 

high liberals for downgrading economic rights. This, however, is a mistaken portrait of 

the question. This chapter will argue that both classical and high liberals understand 

economic rights as prima facie rights, and not as basic rights. If there is any disagreement 

on such a matter it comes from neoclassical liberals John Tomasi and Daniel Shapiro who 

are most probably misrepresenting their own understanding of economic rights by calling 

such rights basic. The dispute between classical and high liberals, I will argue, is rather 

about the considerations, such as social justice, that may be used to outweigh such rights. 
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The third part of this study will look at some ways in which classical liberals may and 

should use progressive as well as inheritance taxation within the rule egalitarian program. 

 

(ℭ6) The sixth chapter “No Progressive Taxation Without Discrimination?” examines the 

issue of progressive taxation. Any liberal theory that would take seriously the question of 

equality before the law is bound to engage with discrimination-related matters, and so 

long as one is a liberal one should oppose all discrimination coming from the state. This, 

however, may be a double-edged sword since many classical liberals have quite readily 

opposed progressive taxation by invoking its discriminatory nature. Some liberals will 

therefore conclude that one cannot establish different tax brackets, lest taxation be 

illiberal. This chapter endeavours to refute this assumption. Progression may be 

compatible with the classical liberal concern for the rule of law, provided legislative 

discretion on tax-related matters is duly limited by the principle of generality, as well as 

by a certain standard of reasonable lawmaking. Through a careful distinction between 

four concepts of differential treatment, this chapter demonstrates that progressive tax 

arrangements do not necessarily discriminate against the well-off, and that such 

arrangements can effectively fulfill some legitimate classical liberals objectives as well. 

 

(ℭ7) The seventh chapter “A Tax Dead on Arrival: Inheritance and Social Mobility” 

argues for inheritance taxation. Historically, it is safe to say that very few laws did as 

much to stoke inequality as laws touching descents and hereditary transmissions. This 

chapter attempts to see if the classical liberal tradition can endorse inheritance taxation so 
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as to further fair equality of opportunity, as well as to lessen inequality of underserved 

wealth. It argues that fair equality of opportunity is a necessary feature of market 

societies to make sure that they remain competitive. Hence, inheritance taxation is most 

likely necessary from a classical liberal standpoint as an instrument of social mobility to 

counter notable problems of social immobility, say hereditary vocational stratification, as 

Friedman has explained, which a system of private property rights will predictably create. 

 

The fourth part of this study focuses on exchanges, surveying predistributive ways in 

which rule egalitarianism may be egalitarian beyond customary redistributive measures. 

 

(ℭ8) The eighth chapter “Toward a Model of Default Fairness: On Bargaining Power” 

argues for fair default rules of contract law. It is generally understood that decision-

makers may change background rules of contract law for paternalist, distributive, or 

efficiency motives. This chapter introduces a fourth kind of motive, which has to do with 

what I call “default fairness”. Contract law can and should be reformed so as to be more 

fair, that is, to counter some problems of inequality of bargaining power, without 

enacting any mandatory rule. I will argue that classical liberals are incorrect to reject 

default standards of substantive fairness that can be applied to voluntary, mutually 

beneficial exchanges, and they are equally incorrect to reject the argument that contract 

law could and should be modified in order to better serve the ideal of substantive fairness. 

 

(ℭ9) The ninth and last chapter “Starve All the Lawyers: Four Theories of the Just Price” 

will examine the early Roman, Scholastic, early liberal, and contemporary classical 
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liberal theories of the just price. It will demonstrate that some transactions could not 

happen in a market society without a certain theory of just prices, and that such 

transactions will then feed into our understanding of markets, hence making just prices a 

de facto reality. Classical liberals should accordingly reassess their view of just prices, I 

argue, such a notion being indispensable to workable market societies in ways which are 

not normally captured by the Thomistic understandings of the perennial just price debate. 

 

I refrain from furthering this plan any longer. The most desirable effect of this study 

would be to kindle a classical liberal discussion of social justice. Even if classical liberals 

were to remain skeptical about the rule egalitarian program, this study will therefore be 

valuable if it permits us to question the excessively polarized debate on social justice, or 

if it can dispel some misunderstandings surrounding the classical liberal attitude toward 

social justice. The rule egalitarian program, moreover, may be worthy of note not only for 

classical liberals, but also, perhaps, for high liberals who would accept both social justice 

and economic liberties as fundamental features of a liberal theory. In fact, because of 

their commitment to social justice, many high liberals are now compelled to reject or 

downplay market capitalism. Yet it may be an unnecessary move from a high liberal 

point of view. By adopting a different justificatory strategy, it is indeed possible to justify 

social justice without having to disallow any economic liberty, as this study will explain. 
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Part 1. On Justice 

 

Chapter 2. 

Four Concepts of Rules: 

A Theory of Rule Egalitarianism 
 

 

But is this law? 

William Shakespeare, Hamlet, 5.1 

 

 

This second chapter1 questions the classical liberal understanding of the equal treatment 

doctrine, showing why its application is much trickier than classical liberals have argued. 

Unless classical liberals can provide some guidance in the field of unequal treatment, 

they must not complain if their views are not taken seriously when they oppose 

redistributive differential treatment altogether. Differential treatment is unavoidable, and 

so are probably some forms of redistribution today. Of course, classical liberals will want 

to limit redistribution, but they cannot avoid it entirely, lest they become anarcho-

capitalists. But to understand what really matters for the classical liberal tradition, we 

have to take a step back, and ask the following question – how could classical liberalism 

be egalitarian given its hostility to social justice and its explicit argument that equal rights 

imply unequal outcomes? In answering such a question, this chapter will clarify the 

ambivalent classical liberal attitude toward social justice and the equal treatment doctrine. 

 

                                                 
1 Åsbjørn Melkevik, “Four Concepts of Rules: A Theory of Rule Egalitarianism”, European Journal of 

Political Theory, 2016, forthcoming. 
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§ 6. Social Justice – A Hollow Incantation but Still a Reasonable Concern 

 

Classical liberals are not usually portrayed as being sympathetic to a social understanding 

of justice. Early classical liberals, such as Adam Smith, David Hume and John Locke, 

were adamant about the importance of the rule of law, insisting that rules must treat 

everyone as equally free, but, overall, they spent little if any time talking about social 

justice. Afterward, modern classical liberals, like Friedrich Hayek, Milton Friedman, and 

Ludwig von Mises, were actively hostile to the idea of social justice, as they were 

primarily concerned with defending market capitalism against socialism. Hayek, for 

example, notoriously characterised social justice as a “mirage”, as well as a “fraudulent”, 

“meaningless”, “thoughtless”, “empty”, and “vacuous” concept. Lest there be any doubt 

about his views, Hayek also wrote the following – “I believe indeed that the greatest 

service I can still render to my fellow men would be if it were in my power to make them 

ashamed of ever again using that hollow incantation.2” Such provocative remarks have 

been the source of much criticism on the part of those who follow John Rawls in 

considering justice as the “first virtue of social institutions3”. Classical liberalism, hence, 

is usually thought to be incompatible with the main intuitions of what is variously 

referred to as “high liberalism”, “liberal egalitarianism”, and “social justice liberalism”. 

 

Such an assumption, I argue, is incorrect. The main contention of this chapter is that the 

classical liberal tradition can be reconciled with social justice, but, for that to happen, we 

must first ensure that a concern for the rule of law is etched in the very core of our 

                                                 
2 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. xix. 
3 John Rawls, A Theory of Justice, Oxford, Oxford University Press, 1999, p. 3. 
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understanding of social justice. I accordingly propose an original liberal approach, which 

I term “rule egalitarianism”, that will explain how this seemingly contradictory merger of 

classical liberalism and social justice is both conceivable and necessary through a proper 

understanding of the “generality” and “abstractness” of the rules of market institutions. 

 

The aforementioned idea that classical liberalism is hostile to social justice is now shared 

by high liberals like Samuel Freeman4 as well as, more surprisingly, by neoclassical 

liberals like Jason Brennan and John Tomasi5. Neoclassical liberals are the intellectual 

heirs of the classical liberal tradition, though they nonetheless take a stance against the 

supposed classical liberal disapproval of social justice. Neoclassical liberals who want to 

find a place for social justice within classical liberalism feel they have to look to the high 

liberal tradition to find the intellectual tools permitting them to carry out such a project6. 

Hence, they adopt the high liberal assumption that the social order must be justifiable to 

everyone, including the worst-off, and they think that market institutions can be so 

justified. That is, classical liberal institutions can be derived from the high liberal 

understanding of social justice. Brennan, for example, interprets Rawls’s difference 

principle as requiring the long-term maximization of the welfare of the worst-off, and 

then claims that we should thus favour market capitalism7. Such an approach, though, 

does not explain how social justice may be valuable from a classical liberal viewpoint, 

and why some classical liberals had reasons to defend some aspects of the welfare state. 

 

                                                 
4 Samuel Freeman, Rawls, New York, Routledge, 2007, p. 45. 
5 Jason Brennan and John Tomasi, “Classical Liberalism”, in David Estlund (ed.), Oxford Handbook of 

Political Philosophy, New York, Oxford University Press, 2012, pp. 115-32. 
6 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, p. 95. 
7 Jason Brennan, “Rawls’ Paradox”, Constitutional Political Economy, Vol. 18, No. 4, 2007, pp. 287-299. 
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The usual portrait of social justice in the classical liberal tradition is inaccurate. Once we 

get past the scornful rhetoric used by many classical liberals to talk about social justice, 

we can see that they have repeatedly endorsed some egalitarian policies. Consider, for 

instance, the following measures Hayek recommended – an assured minimum income to 

counter extreme poverty8, a reform of property rights and inheritance to reduce inequality 

of opportunity9, and a limited form of progressive taxation to compensate for some 

indirect taxes that place a proportionally heavier burden on the smaller incomes10. Are 

these about social justice? Yes, and these rules are compatible with classical liberalism. 

 

One could then ask the following question – why are these measures acceptable for 

classical liberals, who, need we remind, have also called social justice a “humbug” and a 

“will-o-the-wisp”? The legal framework of capitalism, I argue, can be designed to reduce 

inequality in the name of justice, and this is precisely what classical liberals have taught 

us, though perhaps not in so many words. Classical liberals may have resisted such a 

conclusion, as Andrew Lister noted11, but it is a conclusion they must reach nonetheless. 

 

This second chapter thus proposes a distinctively classical liberal theory of social justice, 

which does not rest on any of the high liberal premises. I call such an approach “rule 

egalitarianism” to emphasise its dual focus on the rule of law and social justice. Such an 

approach differs from the neoclassical liberal theory, according to which social justice 

                                                 
8 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 249. 
9 Friedrich Hayek, The Road to Serfdom, Chicago, University of Chicago Press, 2007, p. 134. 
10 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 307. 
11 Andrew Lister, “The ‘Mirage’ of Social Justice”, Critical Review, Vol. 25, No. 3-4, 2013, p. 435. 
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requires market institutions. I propose a more ambitious, but also more widely palatable 

view – classical liberal ideas on market capitalism permit and even require social justice. 

 

I will first (§7) examine the classical liberal understanding of formal equality so as to, 

afterward, explain why classical liberals should rather favour general and abstract rules. I 

will then (§8) distinguish four concepts of rules, only one of which will be fully 

satisfactory for egalitarian endeavours from a classical liberal standpoint, (§9) and then 

see why social justice becomes acceptable once we embrace the liberal commitment to 

the generality of rules. I conclude (§10) by explaining how classical liberals have 

repeatedly promoted social justice within the limits of the rule of law, without using some 

high liberal assumptions, like, say, the difference principle, unlike neoclassical liberals. 

 

The goal of this chapter is to rescue egalitarianism from a skewed classical liberal 

understanding of formal equality, which is so ingrained that it is almost unquestioned. A 

theory of rule egalitarianism will permit us to carry out such a rescue, since it will 

balance the classical liberal concern with freedom under the law with an egalitarian 

theory focused on the basic structure. The high liberal tradition has already achieved a 

similar goal through what is now commonly called “justice as impartiality”, as defended, 

for example, by Thomas Nagel12, Brian Barry13, and Kok-Chor Tan14. That is, social 

justice applies to institutional arrangements and not to personal choices within the rules 

of such arrangements. Though rule egalitarianism will accept this line of argument most 

                                                 
12 Thomas Nagel, Equality and Partiality, Oxford, Oxford University Press, 1995, 208 pp. 
13 Brian Barry, Justice as Impartiality, Oxford, Clarendon Press, 1995, 315 pp. 
14 Kok-Chor Tan, “Justice and Personal Pursuits”, J. Phil., Vol. 101, No. 7, 2004, pp. 331-362. 
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famously defended by Rawls15 in his seminal article “Two Concepts of Rules”, it will 

also go further, arguing that not any kind of rules may be enacted by liberal institutions. 

 

§ 7. Equal Treatment and the Generality of Rules in the Liberal Tradition 

 

Let us begin by examining the classical liberal understanding of equal treatment. 

Egalitarian policies, after all, are cases of differential treatment inasmuch as they 

redistribute economic resources by treating rich and poor people differently. This section 

shows that many classical liberals have used a misguided understanding of formal 

equality to criticise egalitarian policies treating people unequally. Indeed, differential 

treatment is in no way a real problem from a classical liberal point of view, as the idea of 

formal equal treatment is at best an illusion – that is, people cannot be treated equally. 

 

At its core, the wariness of classical liberalism toward social justice springs from an 

apparent opposition between the vague concepts of “legal” and “material” equality, as it 

was often thought that these two are incompatible with one another. Milton Friedman, for 

example, contended that liberals and egalitarians argue for two irreconcilable 

understandings of equality, namely “equality of rights” and “material equality16”. 

Friedman accordingly asserted that one cannot be both an egalitarian and a liberal. That 

is, liberals must reject egalitarian policies that gut equality of rights by taking from some 

to give to others. More recently, from a neoclassical liberal point of view, Tomasi says 

                                                 
15 John Rawls, “Two Concepts of Rules”, The Philosophical Review, Vol. 64, No. 1, 1955, p. 4. 
16 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 195. 
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that classical liberal systems of formal equality are inimical to social justice endeavours, 

and therefore, Tomasi argues, high liberals have had to advocate for a substantive 

conception of equality that goes well beyond what classical liberals can accept. While 

classical liberals will solely argue for formal equality of opportunity, high liberals will 

argue for social justice, thus addressing arbitrary inequalities of birth and family 

circumstances about which classical liberals putatively remain silent17. The clearest 

statement of this opposition between formal and substantive equality comes from Hayek: 

 

“From the fact that people are very different it follows that, if we treat them 

equally, the result must be inequality in their actual position, and that the only 

way to place them in an equal position would be to treat them differently. Equality 

before the law and material equality are therefore not only different but are in 

conflict with each other; and we can achieve either the one or the other, but not 

both at the same time. The equality before the law which freedom requires leads 

to material inequality.18” 

 

Hayek made two mistakes in this passage, which he used as a basis for his critique of 

social justice. First, advocates of social justice have not generally demanded perfect 

equality of income and wealth regardless of the choices people make. The usual objective 

is rather to ameliorate poverty and limit inequality, which, I should add, was a valid 

concern for classical liberals like Hayek and Friedman. Second, and more importantly, 

                                                 
17 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, p. 35. 
18 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 87. 
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Hayek incorrectly interpreted “equality before the law” as a requirement to “treat 

everyone equally”, as opposed to “treating people differently”, which is just misleading. 

 

Equality before the law is best understood as a requirement of due process, which, of 

course, is owed to everyone. However, the very concept of “equality” in the principle 

may be pointlessly confusing since the opposition between “equal” and “different” 

treatment is only a superficial one. It is indeed possible, and even inevitable, to be treated 

equally and yet at the same time differently. Let us now see why, while trying to 

introduce some conceptual clarity in the debate. The problem for classical liberals is not 

with unequal treatment, but rather with the tradition of “particularity”, that is, with rules 

focusing on particular events and individuals rather than establishing general principles. 

 

In his book The Free and Prosperous Commonwealth, Ludwig von Mises wrote the 

following – “Men are not equal, and the demand for equality under the law can by no 

means be grounded in the contention that equal treatment is due to equals.19” In this 

quote, Mises chaotically used or alluded to no less than five different meanings of 

equality – (C) two characteristics of persons, and (M) three modes of treatment by others: 

 

(C1) Innate inequality – i.e. the fact that physiologically, neurologically, and 

socially individuals are not born the same. 

(C2) Achieved inequality – i.e. the fact that individuals will acquire different 

social positions based partly on their own merit or through sheer luck. 

                                                 
19 Ludwig von Mises, The Free and Prosperous Commonwealth, Princeton, D.V. Nostrand, 1962, p. 28. 
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(M1) Equal treatment under the law – i.e. being treated through the application of 

some rules with due process. 

(M2) Strict equal treatment – i.e. being treated the same as the relevant 

comparison group. 

(M3) Treatment as an equal – i.e. being treated with the same level of concern and 

respect as the relevant comparison group. 

 

One can easily be misled, as I think Hayek was, by these different notions. Achieving one 

kind of equality does not mean achieving another. For instance, treatment as an equal 

does not imply strict equal treatment, nor necessarily equal treatment under the law. The 

basic issue is that the general idea of equal treatment always involves at least two main 

variables. First, what form does the equal treatment take – that is what kind of treatment 

are we talking about? Are we talking about money, dinner invitations, or leisure? Second, 

who must be treated the same in the specified dimension, and conversely who must not? 

Answering this second question requires picking one or more variables that determine the 

set of entities across which equality is demanded. Some set of entities, but not other 

entities, have to be treated the same in some respect, but not in other respects. As Gerald 

Gaus noted, it is indeed a common feature of rules that they identify four differentiae: 

 

(i) a set of persons to whom the prescription is addressed, 

(ii) a property of actions, 

(iii) a deontic operator such that actions with that property may, must, or must not 

be performed and 



 

 

50 

(iv) a statement of the conditions under which the connection between ii and iii is 

relevant20. 

 

Hence, any instance of treating some entities the same in some respect will necessarily 

involve treating other entities differently in this respect, or possibly treating the same 

entities differently in other respects. For example, if the set of entities is picked out by the 

property of rational agency, as in contract law, one will treat competent adults the same, 

but most children and people with some cognitive disabilities differently. Or if the 

specified form of treatment is provision of income, then in ensuring the relevant set has 

the same level of economic resources, one will inevitably be responding differently to 

people’s choices – equality of income will indeed mean inequality of wealth given 

different choices. No treatment can be purely equal, as one will always be treated 

differently on at least some level. The question, then, is not whether we endorse equal 

treatment, as it is rather about finding a liberal way in which people can be treated 

unequally. By framing the debate in terms of equal and unequal treatment, classical 

liberals have simply created an illusion. We must recognise that every application of a 

rule qua rule will treat some people differently in some particular circumstances, and this 

is not something that is specific to social justice. Classical liberals imperatively need to 

acknowledge such a reality so that they may have a better understanding of both the rule 

of law and social justice – and how these two are not necessarily opposed to one another. 

 

The real debate for the classical liberal tradition, I think, is between general and particular 

rules – and it is through a proper understanding of the generality of the rules of market 

                                                 
20 Gerald Gaus, The Order of Public Reason, Cambridge, Cambridge University Press, 2011, p. 123. 
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societies that we may reconcile classical liberalism with social justice, leading us to a rule 

egalitarian theory that offers a real alternative to the neoclassical liberal approach. First, 

the analysis above shows that it is impossible to be treated the same in all respects with 

regard to all comparison groups, and, second, it is doubtful that we should even want to 

treat people as equally as can be. After all, there is nothing wrong from a classical liberal 

viewpoint with maternity programs that only benefit women, or state-funded homeless 

shelters that only benefit homeless people, though these are obvious cases of differential 

treatment. We should now consider what Hayek has written on the generality of the law: 

 

“The requirement that the rules of true law be general does not mean that 

sometimes special rules may not apply to different classes of people if they refer 

to properties that only some people possess. There may be rules that can apply 

only to women or to the blind or to persons above a certain age. (In most such 

instances it would not even be necessary to name the class of people to whom the 

rule applies: only a woman, for example, can be […] got with child.)21” 

 

In other words, what matters for classical liberals like Hayek is not really that people be 

treated equally, that is, treated the same without respect to some characteristics, but rather 

that they be treated “generally”. For example, there is a sense in which laws involving 

differential treatment of the sighted and the unsighted treat everyone the same, which is 

that anyone and everyone gets some benefit if they should lose their sight, while no one 

gets the benefit if they have or regain their sight. This is part of what is meant by 

“generality”. No one will be singled out by some rules, and any differentiation will be 

                                                 
21 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 154. 



 

 

52 

motivated by the placing of the persons in the light of certain relevant criteria, as Alf 

Ross once argued22. Such an impersonal approach is fundamental to the classical liberal 

tradition and its concern for the rule of law, and yet notice, for now, that it may easily be 

reconciled with some egalitarian endeavours. That is, rich and poor people may be treated 

differently, in some cases, as long as they are treated through the application of general 

rules referring to properties that only some people possess, say a considerable wealth. 

Treating rich and poor people differently can be justified if anyone who is or becomes 

rich is treated in the same way, and correspondingly for anyone who is or becomes poor. 

More precisely, I propose that classical liberals should endorse the following notion, 

which better articulates the presuppositions of their own theory regarding the rule of law: 

 

(M4) Isonomic treatment – i.e. being treated through the application of general 

and abstract rules. 

 

As Mark Twain once wrote, “The difference between the almost-right word and the right 

word is really a large matter – it’s the difference between the lightning bug and the 

lightning.23” I concur and will therefore endeavour to dissociate rule egalitarianism from 

any ambiguous theory of equal treatment, so as to rather introduce a conceptually more 

precise theory of “isonomy”, which, in the end, will make a considerable difference for 

our understanding of social justice. Isonomy literally means “equality of law”, but I will 

use the term as a liberal requirement according to which rules must act “generally”, that 

is, in an impersonal fashion, and “abstractly”, that is, for an unknown number of future 

                                                 
22 Alf Ross, On Law and Justice, Berkeley, University of California Press, 1974, § 63, p. 272. 
23 Mark Twain, Letter to George Bainton, Oct. 15, 1888. 
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instances. Using this notion of isonomy, we may come up with an egalitarian theory that 

counters many of the classical liberal concerns about the welfare state. If one is to remain 

consistent with classical liberalism, I argue, one may reject some egalitarian policies, 

indeed most of them, but certainly not all of them. Some egalitarian rules are perfectly 

acceptable from a classical liberal point of view, provided they are general and abstract. 

 

§ 8. Four Concepts of Rules – Social Justice Within the Bounds of Law 

 

Let me now explain what generality and abstractness entail in a rule egalitarian theory. 

These two features, I am well aware, are not sufficient to guarantee that rules will in fact 

be compatible with the rule-of-law tradition. One could add, say, criteria of intelligibility, 

reasonableness, non-contradiction, and non-discrimination. The generality and 

abstractness of the law are nonetheless particularly relevant to any egalitarian debate. 

They will permit us to establish a distinction between nomos-observing and nomos-

neglecting egalitarianism and to explain why social justice is crucial for classical liberals. 

 

I should also mention that Hayek defined the concepts of “generality” and “abstractness” 

in many different and often contradictory ways. For example, he occasionally used the 

concept of generality as an attribute of abstractness, thus blurring the distinction between 

these two terms24. Although in defining generality and abstractness I follow Hayek’s 

intuitions, I will attempt to introduce a more workable definition of these two concepts 

                                                 
24 For a review, for example, see Richard Bellamy, “‘Dethroning Politics’: Liberalism, Constitutionalism 

and Democracy in the Thought of F.A. Hayek”, British J. Pol. Sc., Vol. 24, No. 4, 1994, pp. 419-441. 
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than he did, so as to be able to introduce four clearly distinct concepts of rules. Hayek 

himself was inspired by the ancient Greek process of “nomothesia”, namely “legislation”, 

for the enactment of laws of general and permanent validity, which took precedence over 

simple decrees. This intuition remains central for the classical liberal tradition, and is 

also, I believe, to be fundamental for the liberal study of social justice moving onward. 

 

The generality of the law means, as Lon Fuller mentioned, that the law must act 

impersonally, namely that it must apply to general classes of people, contain no proper 

names, and must not attempt to direct the conduct of specific individuals25. In the 

eighteenth century, William Paley expressed it as follows – “general laws are made […] 

without forseeing whom they might affect; and, when made, […] let them affect whom 

they will.26” The abstractness of the law means that the rules must apply to an unknown 

number of future instances to permit the formulation of reasonable expectations27. It 

therefore permits people to plan private arrangements, secure in the knowledge of their 

protection. As Lord Mansfield classically established, “it is of more consequence that a 

rule be certain, than whether the rule is established one way rather than the other.28” I will 

further detail these two notions in a moment so as to see the consequences they may have 

for rule egalitarianism, but, for now, let us see how they affect the liberal theory of rules. 

 

Following these two features of isonomy, we may establish a distinction between four 

concepts of rules. That is, we may distinguish between different ways through which any 

                                                 
25 Lon L. Fuller, The Morality of Law, New Haven, Yale University Press, 1969, pp. 47, 210. 
26 W. Paley, The Principles of Moral and Political Philosophy, New York, Harper & Bros., 1860, p. 235. 
27 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, pp. 97, 203. 
28 Vallejo v. Wheeler, 1 Cowp 143 (1774). 
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state policy can be framed. Though the following table presents the four concepts 

discontinuously, I should mention that these concepts are to be understood as continuous 

– that is, they are part of a spectrum. It is a matter of degree, approximated for purposes 

of representational convenience by dichotomies. For classical liberals, the goal is to have 

general and abstract rules as much as possible, such that if generality and abstractness 

need to be reduced or sacrificed, as it were, that should be seen as a cost and regrettable. 

 

Table 1. Four Concepts of Rules 

 

 

General 

 

Not General 

 

Abstract 

 

(R1) Law: 

i.e. a rule known in advance 

designed to govern the conduct 

of a general population. 

e.g. traffic laws. 

 

(R2) Regulation: 

i.e. a rule known in advance 

designed to govern the conduct of a 

specific entity. 

e.g. drilling regulations for Chevron. 

 

Not 

Abstract 

 

(R3) Statute: 

i.e. a rule designed to 

temporarily direct the conduct of 

a general population. 

e.g. conscription laws. 

 

(R4) Decree: 

i.e. a command that can be uttered at 

any moment to direct anyone’s 

conduct. 

e.g. amnesty laws and pardons. 

 

 

Using these four concepts of rules, I now propose two major conclusions that will permit 

us to see the errors of the previous approach focused on equal treatment, as well as to 

offer an alternative to the neoclassical liberal understanding of social justice. First, it is 

possible to pursue social justice from a classical liberal point of view inasmuch as we do 

so in proper institutional terms, namely through general and abstract rules. Second, as the 

next sections will show, once we accept the liberal commitment to general rules, which 

will inevitably have imperfect consequences in particular circumstances, we must also 

embrace social justice as a way to correct the errors of generalization in a market society. 
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Classical liberals, of course, will agree with high liberals that social justice should apply 

to institutional arrangements and not to personal choices within such arrangements. They 

will accept justice as impartiality, and yet they will likely want to have additional 

guarantees that social justice will not overly hinder the people’s freedoms within a 

capitalist framework. This is where general and abstract rules come into play, providing 

us with the first step toward a reconciliation between the welfare state and the classical 

liberal tradition. Let me now further illustrate these two features of isonomic treatment, 

so that we may understand the strength of the first conclusion for the classical liberal 

tradition – that is, social justice can indeed be pursued through general and abstract rules. 

 

First, one of the most classical debates on the generality of the law is to be found in the 

case of Cicero’s exile. In 58 BC, the tribune of the plebs Publius Clodius Pulcher 

introduced a series of laws, the Leges Clodiae, one of which, the Lex Clodia de Civibus 

Romanis Interemptis, was engineered to personally drive Cicero into exile since he was a 

known enemy of Julius Caesar. Without explicitly naming Cicero, the law was still 

ingeniously directed at him alone. It stated that whoever put to death a Roman citizen 

without trial should be exiled – that is, “forbidden fire and water.” The wording of the 

bill, however, clearly singled out Cicero. It was directed at him alone, following his role 

in 63 BC in the second Catilinarian conspiracy, during which he indeed executed some 

conspirators to defend the late Republic, though without formal trial. Naturally, Cicero 

complained that such a law was not a law proper, but rather a “privilegium29” – namely a 

                                                 
29 Cicero, De Legibus (The Laws), III.44. 
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privilege or a prerogative. It disregarded the Twelve Tables, the foundation of the Roman 

law, and more specifically the ninth table which characteristically declared the following: 

 

“No privileges, or statutes, shall be enacted in favor of private persons, to the 

injury of others contrary to the law common to all citizens, and which individuals, 

no matter of what rank, have a right to make use of.” 

 

Hence, following Roman law, a general rule is one that is not directed at private 

individuals, with or without naming them, as well as one that does not introduce unequal 

statuses for the people – for instance, by introducing individual- as well as some group- 

specific rights, separated from the general body of rights that is available to all citizens30. 

 

In the field of distributive justice, a clear example of a general set of rules can be found in 

Rawls’s theory of justice, which intended to distribute social primary goods across social 

positions. To frame distribution to benefit the least advantaged is not to frame distribution 

so that it applies to some particular individuals. It is rather to frame distribution so that 

whomever the least advantaged are identified to be, they will be the ones to benefit. 

Contrary to what Gerald Cohen suggested, therefore, the difference principle does not 

require benefiting the particular individuals who happen to be worst-off31. It requires 

raising the worst-off position, so that whomever it is that occupies this position, they are 

as well-off as those in the worst-off position can be32. Classical liberals share a similar 

understanding of social justice. “There is every reason to help the poor man who happens 

                                                 
30 See also, F. Schauer, “The Generality of Law”, W. Virginia L. Rev., Vol. 107, No. 1, 2004, pp. 217-34. 
31 G.A. Cohen, Self-Ownership, Freedom, and Equality, Cambridge, Cambridge U. Press, 1995, pp. 87f. 
32 David Miller, Social Justice, Oxford, Oxford University Press, 1979, pp. 42f. 
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to be a farmer,” Friedman contends, “not because he is a farmer but because he is poor.33” 

The distribution of burden or benefit is then impersonal – it does not matter why one is 

poor, whether one deserves to be poor, or what group one belongs to. The message is 

quite simple – if you are poor, you will receive some help. Today, as some classical 

liberals noted, many egalitarian regulations are non-general, as they target specific 

entities. Although they do not always name specific entities, such regulations are not 

intended to apply to general classes of people. They rather help people as members of 

occupational or age groups, if they do not directly target some businesses and industries. 

 

Let me answer one important question. Why do classical liberals think that the category 

“farmers” is not a general one for wealth redistribution, while “poor” and the “least well-

off” are indeed general categories for the same purpose? One might suppose that 

generality is a matter of size of population impersonally covered by the rule – and using 

such a definition, we could think that “farmers” is a general category, much in the same 

way as “poor people” was general according to Friedman. The problem is that a 

definition of generality is incomplete if it is only focused on the impersonal treatment of a 

sizable population. Generality is also about the relative size of the population. The 

question, then, is the following – relative to what? As Frederick Schauer explains, general 

rules must be understood through the act of “giving reasons”. Because of their impersonal 

character, general rules rest on reasons that are “broader than the outcome they are 

reasons for.34” When we help some people, say A, B, and C, and the reason is that they 

                                                 
33 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 191. 
34 Frederick Schauer, “Giving Reasons”, Stanford Law Review, Vol. 47, No. 4, 1995, p. 635. See also, Cass 

Sunstein, “Without Reasons, Without Rules”, in Legal Reasoning and Political Conflict, Oxford, Oxford 

University Press, 1996, pp. 136-47. 
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are poor, we therefore also commit ourselves to helping D, E, and F, if they are poor as 

well. Giving money to a subset of the population at large, identifiable under the 

description “farmers”, though, fails to embrace such a reason. As Friedman said, the size 

of the population is not general enough in relation to the objective of helping poor people. 

 

The case of the farmers, as detailed by Friedman, is then a case of failed generalization, 

namely of the “factually unfounded attribution of a characteristic to a group”, to use 

Schauer’s words35. For other rules, of course, “farmers” would indeed be a general 

population, since there are other perfectly acceptable reasons to subsidize farmers. In 

such cases, the objective would be to help farmers, not to help the poor, which may be 

general. Concerning Friedman’s example, however, we may say that there is indeed a 

problem with a rule intending to help the poor that only helps farmers. I will come back 

to such a question in the next sections, using the reason-giving aspect of general rules to 

justify social justice. But, again, the concept of generality should not be understood as 

discontinuous – it is a matter of degree. If the goal is to ameliorate poverty, helping poor 

people is more general than helping poor farmers, which, in turn, is more general than 

helping poor potato farmers, or simply helping your poor neighbour, Johannes the farmer. 

 

Second, regarding the abstract character of the law, the classical liberal tradition has 

always been adamant – one must be able to know what one may count on in one’s 

endeavours inside a given basic structure36. This is precisely what abstract rules permit, 

since once one knows the rules, one will be able to direct one’s conduct to achieve one’s 

                                                 
35 Frederick Schauer, “Generality and Equality”, Law and Philosophy, Vol. 16, 1997, p. 292. 
36 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, pp. 41ff. 
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goals37. Such a definition of abstractness would also encompass the traditional 

requirements of non-retroactivity and publicity – since retroactive or unpublicised rules 

would foil any attempt to formulate some reasonable expectations. The case of Cicero’s 

exile, once more, is a good example of non-abstractness. Cicero was exiled for 

undertakings he had done many years before the Lex Clodia de Civibus Romanis 

Interemptis. A scheme in which such non-abstract rules can be enacted at any moment is 

naturally nomos-neglecting, because, then, the people cannot direct their conduct through 

their knowledge of the law38. Notice incidentally that even if abstract rules have to be 

designed for the long term, they do not have to be carved in stone – we may change rules 

as long as any change is preceded by due warnings and includes a grandfather clause39. 

 

In the field of social justice, Rawls’s theory of justice provides us again with a good 

example of abstractness. The subject of justice according to Rawls is what he called the 

“basic structure of society”, which includes the political constitution as well as the 

principal economic and social arrangements40. This, in turn, permits the formulation of 

legitimate expectations, since the rules of the basic structure are designed to act 

continuously and durably. Rawls certainly did not advocate for social justice at the spur-

of-the-moment – for example, for egalitarian rules that would only be enacted and 

enforced when there would be too much inequality. Nor did he advocate for an egalitarian 

system that could be abolished by every new legislature. This would not permit the 

                                                 
37 On whether we should give content to the rules before or after people act, see Louis Kaplow, “Rules 

versus Standards: An Economic Analysis”, Duke Law Journal, Vol. 42, No. 3, 1992, pp. 557-629. 
38 For example, “in most matters”, said Justice Brandeis, “it is more important that the applicable rule of 

law be settled than that it be settled right.” Burnet v. Coronado Oil & Gas Co., 285 U.S. 393, 406 (1932) 

(Brandeis, J., dissenting). 
39 Henry Simons, “Rules versus Authorities in Monetary Policy”, Economic Policy for a Free Society, 

Chicago, University of Chicago Press, 1948, pp. 160-83. 
40 John Rawls, A Theory of Justice, Oxford, Oxford University Press, 1999, p. 6. 
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formulation of legitimate expectations, which was for both Hayek41 and Rawls a 

fundamental aspect of a liberal polity. That is, individuals should be secure in their 

planning of private arrangements, and rules must therefore permit reasonable reliance42. 

 

§ 9. Reconciling Freedom Under the Law and Social Justice 

 

The question is now the following – can classical liberals embrace social justice, though 

some of them, like Hayek, also characterised social justice as a “hollow incantation”? 

Yes, I believe they can, as this section will now show, and, what is more, they should, as 

the next section will explain. One of the main worries of classical liberals in regard to 

social justice was that it would be incompatible with freedom under the law. We may 

remember that social justice was an “empty concept”, according to Hayek, because “no 

preconceived scheme of distribution could be effectively devised in a society whose 

individuals are free, in the sense of being allowed to use their own knowledge for their 

own purposes.43” Such a passage is illuminating, since it is either utterly incorrect or 

forthrightly correct, depending on how one understands the rules of market capitalism. 

 

On the one hand, it would be correct to say that one may not impose a specific pattern of 

distribution in a free society, as Nozick once noted44. To achieve any such pattern, one 

would have to limit individual freedom, using non-general and non-abstract rules. For 

                                                 
41 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, pp. 169ff. 
42 Frederick Schauer, Playing By the Rules, Oxford, Clarendon Press, 1991, pp. 137-145. 
43 Friedrich Hayek, New Studies in Philosophy, Politics, Economics and the History of Ideas, London, 

Routledge & Kegan Paul, 1985, p. 58. 
44 Robert Nozick, Anarchy, State, and Utopia, New York, Basic Books, 1974, pp. 160ff. 
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instance, if one were to try to impose an order guided by an allocative principle of desert, 

one could not do so without putting a stop to market interactions, and directing the 

conduct of specific individuals. One would have to control every single transaction to 

make sure that everyone gets exactly what he or she deserves45. Parents could not give 

money to their undeserving children anymore, nor could we buy things from disreputable 

individuals. By using regulations, statutes, and decrees, one could then come close to the 

desired allocation of goods in a given society – and yet this is obviously an unacceptable 

way to pursue social justice from a classical liberal viewpoint. This first approach is what 

I call nomos-neglecting egalitarianism – it is not compatible with freedom under the law. 

 

We could think that imposing some specific patterns can be done using general and 

abstract rules – and perhaps this could indeed be done, depending on the complexity of 

the pattern we want to establish. But any attempt to establish a specific pattern through 

general and abstract rules will probably be foiled by the problem of imperfect 

generalization, which we will examine momentarily. The problem is that there are limits 

to what general and abstract rule may achieve, since such rules may normally only direct 

behaviour as a more or less systematic whole46, and therefore such rules are not suitable 

for such a complex task as imposing a particular scheme of distribution to many people47. 

 

On the other hand, though, it would be incorrect to say that one cannot devise some 

egalitarian rules while still leaving individuals free to use their knowledge to pursue their 

                                                 
45 See Michael Walzer, Spheres of Justice, New York, Basic Books, 1983, pp. 23-5. 
46 Gerald J. Postema, Legal Philosophy in the Twentieth Century: The Common Law World, in A Treatise of 

Legal Philosophy and General Jurisprudence, Vol. 11, Dordrecht, Springer, 2011, p. 168. 
47 See also, Randy E. Barnett, The Structure of Liberty, Oxford, Oxford University Press, 2014, pp. 316ff. 
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own purposes, as Hayek would certainly concede48. After all, people are still free to 

engage in free market transactions even if their government institutes some redistributive 

rules – say, mild taxation and some welfare programs. One can act as one will in a market 

society, even if some welfare programs have been enacted, inasmuch as these programs 

were properly framed through general and abstract rules. For instance, a general sales tax 

used for redistributive purposes would do very little in a market economy to prevent 

individuals from going about their business. This, in a way, would be a “preconceived 

scheme of distribution”, and yet, intuitively, it would be incorrect to say that such a 

scheme could not be devised in a free society. This second egalitarian approach is nomos-

observing – that is, properly speaking, it is quite compatible with freedom under the law. 

 

General and abstract rules, therefore, permit us to care about the general consequences of 

market capitalism without compromising freedom under the law. Social justice can then 

be pursued by classical liberals, provided they do so carefully through rules known in 

advance designed to govern the conduct of a general population. A basic income 

guarantee is perhaps the most typical example of a transfer that can be accepted from a 

classical liberal point of view. In fact, both Hayek49 and Friedman50 made a case for such 

an assured minimum income, that is, a non-market welfare safety net, or “a floor below 

which nobody need to descend.” They were followed, more recently, by neoclassical 

liberals like Matt Zwolinski51. Such egalitarian endeavours appearing in the form of the 

application of general and abstract rules invalidate the classical liberal understanding of 

                                                 
48 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 172. 
49 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 249. 
50 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 191. 
51 M. Zwolinski, “Classical Liberalism and the Basic Income”, Basic Inc. S., Vol. 6, No. 2, 2011, pp. 1-14. 
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social justice being a “humbug” or a “will-o-the-wisp”. Consequently, and this is my first 

conclusion, it is possible to pursue social justice from a classical liberal point of view, 

inasmuch as we do so in proper institutional terms, through general and abstract rules. 

 

Not any kind of egalitarian policy will do, however – regulations, statutes, and decrees 

are problematic, as they do not permit the formulation of reasonable expectations or as 

they are not general enough. As Hayek noted, talking about the possibility of government 

taking the initiative in such areas as social insurance and education – “Our problem here 

is not so much the aims as the methods of government action.52” It is for such a problem 

that the rule egalitarian theory I put forward is particularly relevant, addressing the 

methods of government action. Rule egalitarianism, then, is not only interesting for the 

classical liberal tradition, but also for the high liberal one, and it could thus be regarded 

as articulating presuppositions which were not fully articulated by high liberals with their 

theory of justice as impartiality. Not only should liberal egalitarians care about framing 

their rules at an institutional level, since it is the only way they can consistently remain 

liberals, but they should also care about the characteristics of the rules they enact, since it 

is the only way they can make sure that social justice is compatible with the rule of law. 

 

One should not redistribute economic resources by targeting specific people, one should 

not redistribute only when it pleases one to do so, yet one may reform some aspects of the 

legal framework of market capitalism by enacting laws of general and abstract validity 

that further social justice – classical and high liberals, I think, may agree on such a point. 

 

                                                 
52 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 258. 
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Before we move on to reconcile social justice and classical liberalism, let me address one 

final problem. I just introduced a conception of generality that focuses on the 

compatibility with the reasons underlying a law’s enactment, which though it will lead to 

original conclusions for the classical liberal tradition is not a wholly novel conception of 

generality. Andrei Marmor advanced it earlier53, using the example of a law to regulate 

pollution that ought to regulate all and only those who can pollute, and yet, as Paul 

Gowder argues, such a position may also lead to some undesirable conclusions54. The 

problem is as follows – Marmor claims that the apartheid was general inasmuch as the 

laws discriminating against black people were indeed moved by bad reasons. Hence, 

provided the reasons for a law are non-general enough, it seems the distinction between 

generality and particularity becomes immaterial – in effect, generality becomes a 

requirement of good faith relative to some underlying public purposes, without saying 

anything about such purposes. However, this seems incorrect from a liberal point of view. 

 

Can we say that a law is general in virtue of the fact that it corresponds to the manifestly 

non-general reasons for its enactment? As Gowder explains, we are caught in a dilemma. 

On the one hand, if the answer is no, then we need a principle determining which reasons 

are acceptable – and, we may add, from a classical liberal standpoint such a principle may 

very well exclude social justice. On the other hand, if the answer is yes, it looks like there 

is a serious problem with the idea of generality itself, since it no longer protects freedom 

under the law, or at least the liberal understanding of such freedom. It is also quite 

possible that no answer can be found, since, as Gowder notes, “It is notoriously difficult 

                                                 
53 Andrei Marmor, “The Rule of Law and Its Limits”, in Law in the Age of Pluralism, Oxford, Oxford 

University Press, 2007, pp. 10ff. 
54 Paul Gowder, “The Rule of Law and Equality”, Law and Philosophy, Vol. 32, 2013, p. 611, n. 111. 
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to find the expressive content of a law, or, indeed, anything, and there are many who 

worry that it might be indeterminate, and the inquiry futile.55” In trying to justify social 

justice through generality, for that reason, we run the risk of making generality less 

attractive from a liberal point of view. That is, generality may become some kind of 

purely formal idea, which would not be especially useful to think about justice overall. 

 

Classical liberals, therefore, need a criterion of generality that is not simply “justice”, so 

that it is possible for a law to be general but unjust, but that is also not entirely free of 

content either, so that laws intended to oppress a specific ethnic group, for example, 

would not count as general. One possible solution, championed by Gowder, is to make 

public reason the relevance criterion for our understanding of generality, which would 

develop “the core egalitarian idea that we must justify ourselves to those whom we treat 

differently.56” Rule egalitarianism proposes an alternative solution, which may perhaps 

be more appealing to classical liberals who would not accept such a theory of public 

reason. A law is general inasmuch as, first, it acts impersonally, and, second, there is an 

appropriate connection between the actual reasons for prescribing the norm and the 

characterisation of its population57, such that if the goal is to ameliorate poverty we do 

not just help poor farmers. The notion of impartiality is the relevance criterion for our 

understanding of generality, which, in turn, exercises some constraints on the underlying 

reasons of rules. It does not mean that a rule cannot focus on certain traits that only some 

people would possess, but, as Hayek notes, the idea of impartiality implies the following: 

                                                 
55 Paul Gowder, “Equal Law in an Unequal World”, Iowa Law Review, Vol. 99, 2014, pp. 1028f. 
56 Paul Gowder, “The Rule of Law and Equality”, Law and Philosophy, Vol. 32, 2013, p. 611. 
57 Andrei Marmor, “The Rule of Law and Its Limits”, in Law in the Age of Pluralism, Oxford, Oxford 

University Press, 2007, p. 12. 
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“If a need arises to call in an impartial judge, it will be because such a person will 

be expected to decide the case as one of a kind which might occur anywhere and 

at any time, and therefore in a manner which will satisfy the expectations of any 

person placed in a similar position among persons not known to him 

individually.58” 

 

Hayek’s understanding of impartiality is akin to Rawls’s original position, as Lister 

noted59. A partial approach, conversely, is set to benefit some at the expense of others, 

say to raise one ethnic group above another. In what is perhaps one of the most 

interesting footnotes of Law, Legislation and Liberty, Hayek engaged in an interesting 

thought experiment, which shows how generality and impartiality are intimately 

connected. In the early days of the Second World War, following the incessant bombing 

of London, Hayek had to consider in which country he could place his children were he 

to pass away – the United States, Argentina, or Sweden. Considering his own skills and 

tastes, Hayek would have gone to the United States, but not knowing the skills and tastes 

of his children, the choice for them “would have had to be made in consideration of the 

particular environment in which chance was likely to place them in one of those 

countries.60” What Hayek did was an exercise of impartial generalization – he chose the 

United States, yet adding that he did so under the tacit assumption that his children would 

be placed in a white family. To be truly impartial, however, we must not make any such 

assumption, which, therefore, permits us to arrive at a different conclusion than Marmor. 

                                                 
58 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 93. 
59 Andrew Lister, “The ‘Mirage’ of Social Justice”, Critical Review, Vol. 25, No. 3-4, 2013, p. 430. 
60 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 339, n. 25. 
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Though laws discriminating against black people were indeed moved by bad reasons, 

they were not general because they were not impartial – they were moved by disdainful 

attitudes, at a particular time and place, and set to satisfy the expectations of some wicked 

persons. A criterion of impartiality, hence, exercises some constraints on the classical 

liberal understanding of rules, which, I should note, does not bar social justice, nor the 

differential treatment of rich and poor, and which, as we will see, demands social justice. 

 

§ 10. On Imperfect Generalizations in the Rule Egalitarian Program 

 

We have now shown that it is possible to pursue social justice from a classical liberal 

point of view. This conclusion, however, will be of little use if classical liberals reject 

social justice altogether, as they seemingly often do. Therefore, we must now show that 

such a rejection of social justice is mistaken from a classical liberal viewpoint. That is, 

provided we accept the main classical liberal premises about the rule of law, we should 

also embrace social justice. I propose to defend such an argument using the reason-giving 

attribute of generality, following Schauer, which, in the end, will show that having 

general rules of market capitalism imposes some constraints on market institutions so that 

social justice becomes necessary to correct the injustices of “imperfect generalizations”. 

 

Let us start with a simple statement – classical liberals have championed general and 

abstract rules of market capitalism. There are many reasons why that it so, but one such 

reason is that markets will make everyone better-off and will lead to the best overall 
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results for society as a whole61. This empirical claim is now used by neoclassical liberals 

to argue that social justice requires market capitalism. Let me defend the converse – that 

is, market capitalism requires social justice. Though one should probably not bundle 

classical liberalism with the consequentialist libertarian tradition of, say, David Friedman, 

classical liberals like Hayek have indeed used some consequentialist arguments to back 

market institutions. They claim that markets will indirectly produce “aggregate 

happiness”, as opposed to socialism, which, in the end, will make everyone worse-off. 

 

The classical liberal tradition, of course, also rests on some principled arguments, such as 

individual autonomy and the non-aggression principle. Indeed, said Hayek, markets also 

protect freedom so that someone “can expect to shape his course of action in accordance 

with his present intentions”, without having somebody else having “power so to 

manipulate the conditions as to make him act according to that person’s will rather than 

his own.62” Whether one accepts the aggregate-happiness or the liberty-based argument 

for market institutions, the problem from a classical liberal point of view is then the 

following – although the general and abstract rules of market societies will indeed make 

most people vastly better-off, they will also make a few people worse-off, that is, some 

people will fall through the cracks of market institutions, as Matt Zwolinski notes63, 

living destitute lives in unforgivable conditions, which, in turn, will also make them 

vulnerable to private coercion in market situations. Why is that a problem? After all, we 

                                                 
61 “The rich get richer and the poor get richer”, said David Friedman, The Machinery of Freedom: Guide to 

a Radical Capitalism, La Salle, Open Court Publishing Company, 1989, p. 24. 
62 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 13. 
63 Matt Zwolinski, “Property Rights, Coercion, and the Welfare State: The Libertarian Case for a Basic 

Income for All”, The Independent Review, Vol. 19, No. 4, 2015, pp. 515-529. See also, Loren Lomasky, 

“Libertarianism at Twin Harvard”, Social Philosophy and Policy, Vol. 22, No. 1, 2005, p. 195. 
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all know that rules regularly lead to some unwelcomed consequences in particular 

circumstances – if only because of our limited knowledge Hayek would say64. 

Unfortunately, we could add, some people will be left behind. “Our faith in freedom”, 

said Hayek, “does not rest on the foreseeable results in particular circumstances but on 

the belief that it will, on balance, release more forces for the good than for the bad.65” Not 

so – particular circumstances are still important for any liberal theory, I argue, inasmuch 

as such circumstances are foreseen, or, at least, expected consequences of general rules. 

 

The problem is that the generality of some rules is defined by the reasons given for the 

enactment of the said rules. Again, “to provide a reason for a decision”, said Schauer, “is 

to include that decision within a principle of greater generality than the decision itself.66” 

In other words, the generality of the law is not only defined by the impersonal character 

of the rule itself, as well as by the relative size of the population it is meant to apply to, 

but also by the act of reason-giving. Unlike statutes saying, “Do it!”, Schauer explains, 

general rules are based on reasons “broader than the outcome they are reasons for.67” 

Such a feature of general rules explains why classical liberals have indeed championed 

laws of general validity in market societies – it also explains how the generality and the 

abstractness of the law are self-reinforcing. Giving reasons, Schauer writes, “carry the 

same kinds of promissory commitments vis-à-vis future actions or decisions as do 

locutions more explicitly seen as promises.68” Hence, the act of reason-giving, which is 

an act of generality, leads to reasonable reliance, which is the antithesis of the 

                                                 
64 F. Hayek, “The Use of Knowledge in Society”, Am. Econ. Rev., Vol. 35, No. 4, 1945, pp. 519-530. 
65 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 31. 
66 Frederick Schauer, “Giving Reasons”, Stanford Law Review, Vol. 47, No. 4, 1995, p. 641. 
67 Frederick Schauer, “Giving Reasons”, Stanford Law Review, Vol. 47, No. 4, 1995, p. 635f. 
68 Frederick Schauer, “Giving Reasons”, Stanford Law Review, Vol. 47, No. 4, 1995, p. 645. 
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authoritarian approach of, say, decrees. Since they argue for the domestication of 

coercion, of course, classical liberals have favoured general rules over non-general ones. 

 

The difficulty for classical liberals is then as follows – general rules of market capitalism 

may be in error, “where the notion of an error”, according to Schauer, “is defined in terms 

of serving the background purpose or rationale of the rule, or in terms of what the rule-

maker would have done, in person, had she confronted this individual case in the absence 

of any rule.69” One may not want to call such occurrences “errors”, since, as Schauer 

notes, it is a common feature of rules that they ignore particulars in favour of tendencies. 

But the fact remains that many general and abstract rules of market societies manifestly 

do not fully serve the background rationale of making everyone better-off, which, recall, 

is indeed part of the classical liberal argument for market capitalism. Nor do market rules 

always protect individual freedom, as demonstrated, for example, by Chris Bertram, 

Corey Robin, and Alex Gourevitch in a study about the “systemic denial of freedom in 

private regimes of power”, particularly in the workplace70, as well as by Gowder in his 

paper on market unfreedom, a response to neoclassical liberals, which, as we will see71, 

explains how economic desperation often forces people to engage in immiserating work. 

 

Some people are left behind in market societies, which, we could say, is an “injustice of 

imperfect generalization”. Because classical liberals endorse general rules of market 

capitalism, and because one reason why they endorse such rules is to make everyone 

                                                 
69 Frederick Schauer, “Generality and Equality”, Law and Philosophy, Vol. 16, 1997, p. 286. 
70 Chris Bertram, Corey Robin, and Alex Gourevitch, “Let It Bleed: Libertarianism and the Workplace”, 

crookedtimber.org, July 1, 2012. See also, Alex Gourevitch, “The Limits of a Basic Income: Means and 

Ends of Workplace Democracy”, Basic Income Studies, Vol. 11, No. 1, pp. 17-28. 
71 Paul Gowder, “Market Unfreedom”, Critical Review, Vol. 26, No. 3-4, 2014, pp. 306-47. 



 

 

72 

better-off or to protect individual freedom, they have to find a way to mend instances 

where some people are systematically worse-off in market societies or denied some 

liberties72. We know that general rules will undercut the background classical liberal 

rationale for market institutions, at least for some few people. That is, by design, general 

and abstract rules of market institutions ignore particulars so as to only consider some 

collection of particulars. A rule egalitarian program will then argue the following – the 

justice of the background institutions must be evaluated in terms of the rationale behind 

these institutions. Without social justice, we may note, a classical liberal polity is 

accordingly unjust, since general rules will inevitably fail some people, the least well-off. 

 

One possible solution to the problem of imperfect generalization, which was favoured by 

both Plato73 and Aristotle, is to say that it is unjust to refuse to correct the general rules to 

take account of the particular, as Schauer explains74. After all, said Aristotle, “concerning 

some matters it is not possible to speak correctly in a general way.75” According to such 

an Aristotelian theory, social justice could be understood as a particular rectification of 

legal justice. “This is in fact the nature of the equitable,” stated Aristotle, “a correction of 

law in the respect in which it is deficient because of its being general.” In other words, 

when we know that some general rules lead to some undesirable consequences in specific 

circumstances, we then have to enact some particular rules to counter such outcomes. 

 

                                                 
72 From a contractarian viewpoint, institutions must be justified to everyone individually, based on one’s 

interests. Jan Narveson, The Libertarian Idea, Peterborough, Broadview Press, 2001, p. 7. See also, Matt 

Zwolinski, “Respect for Persons and the Authority of Morality”, Reason Papers, Vol. 29, 2007, pp. 71-82. 
73 Plato, Statesman, 295ff., translated by B. Jowett, Chicago, Encyclopædia Britannica, 1952, pp. 600ff. 
74 Frederick Schauer, “Generality and Equality”, Law and Philosophy, Vol. 16, 1997, p. 286. 
75 Aristotle, Nichomachean Ethics, 1137b, translated by R. Bartlett and S. Collins, Chicago, Chicago 

University Press, 2011, p. 112. 
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The classical liberal tradition manifestly disagrees with such an approach. A lack of 

generality should be considered as a deficiency, not a lack of particularity. As Hayek 

repeatedly argued, the justice of general and abstract rules is not necessarily imperiled by 

their regrettable consequences in some particular circumstances. Likewise, Schauer 

convincingly said that “it is odd to think of every inaccuracy with personal consequences 

as an injustice, especially once we recognise that every application of a rule qua rule 

entails the risk of just this kind of inaccuracy.76” Yet that some people fall through the 

cracks of market institutions is still a problem – and classical liberals never had any 

difficulty to acknowledge that there is a problem with poverty, and, say, homelessness. 

 

Let me therefore propose the following conclusion – social justice for classical liberals 

must be understood, at least, as a necessary general rectification of the rules of market 

institutions. General and abstract rules of social justice should accompany general and 

abstract rules of market capitalism, without which background market institutions will be 

unjust. If anything, therefore, classical liberals can and should accept social justice as a 

way to correct the errors of imperfect generalization. That is not to say that general rules 

of market capitalism are unjust because they are general, but that market institutions are 

indeed unjust if they rely on such rules without having some mechanisms to reach those 

who will not be reached by the general rules – and social justice is such a mechanism. 

 

Using such a rule-based approach to social justice, classical liberals do not need to accept 

the high liberal concern with equality, or with the difference principle, nor do they need 

to accept Aristotle’s theory of equity. They only need to be consistent with their own 
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ideas, most important of which is an unequivocal commitment to general and abstract 

rules of market capitalism, which, we know, will disserve some people. This is an 

institutional problem. The question, then, is the following – what do we do with people 

who are left behind as a consequence of having general rules? The answer, I think, is 

social justice. As I announced in the introduction, the legal framework of capitalism can 

be designed to reduce inequality and ameliorate poverty in the name of justice, and this is 

precisely what classical liberals have taught us. After all, Hayek endorsed an assured 

minimum income, a reform of inheritance, and a limited form of progressive taxation. 

These are egalitarian rules, which are better understood through a rule egalitarian theory. 

 

Classical liberals who argue for very limited or time-sensitive measures of poverty 

alleviation fail to embrace the consequences of their own preference for general rules. 

There is a cost involved with having general rules of market capitalism – by endorsing 

such rules, classical liberals commit themselves in a way that they rarely recognise. They 

then have to endorse some rules to catch those who will inevitably fall through the cracks 

of market institutions. Of course, poverty is not a problem that can be solved entirely, at 

least provided we accept the core classical liberal premises. But that some people live 

destitute life in market societies is still a problem that needs to be addressed, as most 

classical liberals acknowledged. That many classical liberals like Hayek did not fancy the 

concept of “social justice” is inconsequential. Addressing such a problem is indeed taking 

social justice seriously, which, I argue, is not only possible from a classical liberal 

viewpoint, but also necessary provided we have some general and abstract market rules. 
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That the state should protect the institutions of private property and contractual freedom 

as always been a staple of the classical liberal tradition. That the state should also care 

about social justice has been hinted repeatedly, though often timidly, by modern classical 

liberals – for example by Friedman77, as well as by Hayek who quite unwaveringly 

argued that the state has a “clear moral duty” to assist those in extreme poverty78. With a 

rule egalitarian theory, I believe, classical liberals need not be so timid anymore about 

their advocacy for social justice. A rule egalitarian approach is required by the main 

pillars of the classical liberal tradition, namely, the rule of law, limited government, 

limited administrative discretion, individual freedom, and market capitalism. It should 

accordingly be endorsed by classical liberals concerned with social justice who would not 

follow most neoclassical liberals in accepting, say, the high liberal difference principle. 

 

The rule egalitarian approach may lead to some interesting conclusions not only for the 

classical liberal tradition, but also for neoclassical and high liberals alike. High liberals 

may want to accept both market capitalism and social justice. They can if they use the 

core arguments of rule egalitarianism. Neoclassical liberals, conversely, may want to 

embrace a slightly more substantive understanding of social justice – that is, a theory of 

social justice that is not simply about accepting market institutions for the long-run 

maximization of the welfare of the worst-off. A theory of rule egalitarianism will be 

concerned with the present plight of the worst-off in the midst of plenty. Such an 

approach is compatible with the classical liberal framework in some salient sense, and yet 

it is also compatible a stronger understanding of social justice than the one defended by 

                                                 
77 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, pp. 190ff. 
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neoclassical liberals. In conclusion, some egalitarian endeavours are acceptable from a 

classical liberal standpoint, and, what is more, they may be necessary provided we accept 

the classical liberal argument in favour of general and abstract rules of market capitalism. 

 

Simply put, the main argument of this chapter is as follows – the classical liberal tradition 

has always favoured general rules over particular rules, and such a commitment to rules 

reaching beyond particular events explains the inescapability of social justice from a 

liberal point of view, provided we take the problem of imperfect generalization seriously. 
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Chapter 3. 

Can I Have Four Strikes? 

On Pareto Superiority and Social Justice 
 

 

Famine is in thy cheeks, 

Need and oppression starveth in thy eyes, 

Contempt and beggary hangs upon thy back. 

The world is not thy friend, nor the world’s law. 

The world affords no law to make thee rich. 

Then be not poor, but break it, and take this. 

William Shakespeare, Romeo and Juliet, 5.1 

 

 

Once we accept that the rules of market societies should be general and abstract, that is, 

isonomic, we should also embrace some redistributive policies to help the worst-off that 

will predictably fall through the cracks of market institutions. Such a position provides us 

with a baseline for the rule egalitarian program. It is a starting point for a sound classical 

liberal theory of social justice, if you will. It does not tell us much, however, about which 

redistributive rules are needed inside a given market capitalist framework – nor does it 

say anything about the costs of such an egalitarian view. What follows will situate the 

rule egalitarian program within a liberal theory of institutional design for market systems. 

Jason Brennan argued that John Rawls’s difference principle is best satisfied by market 

capitalism. This chapter explains how classical liberals differ from neoclassical liberals, 

and how any liberal concern for market capitalism must be balanced with social justice. 

 

§ 11. Social Justice in Quest of Itself in the Classical Liberal Tradition 

 

In a 1945 interview, commenting on his book The Road to Serfdom, Friedrich Hayek said 
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that it was “not really an attack on socialists; it is rather an attempt to persuade socialists 

[…]. My main thesis is that they are mistaken in the methods for getting what they want 

to achieve.” From a classical liberal point of view, following Hayek, one of the main 

problems of the socialist understanding of social justice is that it is Pareto inferior to 

market capitalism. A market society will make everyone better-off, it is said, including 

the worst-off. Therefore, we could think, high liberals like John Rawls should favour 

market capitalism, and only those ready to forgo social justice should endorse a system 

that will lead to leveling-down problems. This chapter will explain why it is not so. From 

a classical liberal standpoint, it is crucial that we understand how there are different ways 

in which social justice may play a role in a market society, and how we must be 

especially careful when claiming that a market system will be Pareto superior to another. 

 

Against the neoclassical liberal theory of Jason Brennan, this third chapter now argues 

that we should directly aim for social justice in market societies. There is no one form of 

market capitalism. There are rather many ways of designing the rules of property and 

contract. Hence, we can design market capitalism with broadly egalitarian goals in mind, 

like ameliorating poverty or limiting inequality. Such goals, moreover, do not always 

conflict with markets’ efficiency provided one is careful enough in the way in which one 

designs the rules. From a classical liberal viewpoint, we should avoid making markets 

sensitive to merit. This is only one way in which social justice can be pursued, however, 

leaving us numerous egalitarian alternatives compatible with market capitalist systems. 
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It is too common, conversely, to say that classical liberalism sees inequality, hardship, or 

poverty as unproblematic results of market operations. For classical liberals, we can often 

hear, the mutually adjusted expectations of the people in a market are morally and 

economically significant such that some ends, like social justice, cannot be pursued 

without imperilling these expectations, and thus incidentally making everyone worse-off. 

Consider now the following passage in which Rawls talked about the rules of baseball: 

 

“If one wants to play a game, one doesn’t treat the rules of the game as guides as 

to what is best in particular cases. In a game of baseball if a batter were to ask 

‘Can I have four strikes?’ it would be assumed that he was asking what the rule 

was; and if, when told what the rule was, he were to say that he meant that on this 

occasion he thought it would be best on the whole for him to have four strikes 

rather than three, this would be most kindly taken as a joke.1” 

 

The main argument of this chapter is that sometimes we should indeed ask – “can I have 

four strikes”, or rather, can I have social justice in a classical liberal polity? Though such 

a question may not be commonly asked by classical liberals, it is nonetheless an essential 

query. It forces us to consider the relation between social justice and market capitalism. If 

we change the rules of baseball so that, suddenly, it is played with a soccer ball, then, of 

course, it will not be baseball anymore. The same argument, however, cannot be used for 

market societies. Market capitalism does not stand for by a single set of rules, and we can 

still have market institutions even after we make room for some social justice concerns. 

                                                 
1 John Rawls, “Two Concepts of Rules”, The Philosophical Review, Vol. 64, No. 1, 1955, p. 26. 
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We could have different rules, and perhaps we should. That is, perhaps we should have 

four strikes in a market society before we are out, or maybe no one should ever be “out”. 

 

I begin (§12) by a summary of Brennan’s Rawls’s Paradox, followed by a critique of the 

unreserved primacy Pareto superiority often enjoys in the classical liberal tradition. I will 

then propose three arguments. First, the classical liberal defense of Pareto superiority has 

a limited applicability. It can be used to snub socialist regimes, but it is not useful to 

understand how institutions of market capitalism should be designed. Second, (§13) it is 

not true that enforcing a well-functioning property rights regime will always be the best 

way to pursue social justice, contrary to what Brennan said. Third, (§14) the classical 

liberal critique of social justice has also a limited reach. It rules out some inefficient 

approaches like redistribution according to merit, though not all social justice approaches. 

 

§ 12. Beyond Pareto Superiority – On the Egalitarian Limits to Markets 

 

“If a proof has been developed that some particular change is Pareto optimal,” said 

Gordon Tullock, “then we can demonstrate, on the basis of our criteria, that this change 

should be adopted without any ethical presupposition at all.2” As it increases the velocity 

of voluntary transactions, market capitalism also increases the general level of welfare in 

a society, compared to non-market systems. It creates Pareto improvements, that is, it 

makes some people better-off without making anyone worse-off. Hence, we may think, 

we should adopt any Pareto superior change in policy. Such a view has been endorsed by 

                                                 
2 Gordon Tullock, The Logic of the Law, New York, Basic Books, 1971, pp. 8f. 
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classical liberals to justify market institutions, though it is now an increasingly challenged 

view. Michael Sandel, for example, has raised two objections, saying, first, that markets 

perpetuate social and economic inequality, and, second, that they corrupt the nature of 

certain goods and services, causing people to have “morally debased sensibilities3”. The 

corruption objection has also been defended by Elizabeth Anderson4, and it is often used 

to argue against, say, people buying or selling friendship, kidneys, wedding toasts, or a 

university admission. Like Debra Satz5 and John Tomasi, however, I think fairness is the 

deeper objection, which is what this section will explain. Though we should have market 

institutions, as classical liberals have argued, it is not clear which kind we should favour. 

 

Consider the example given by neoclassical liberal Jason Brennan. Say there are two 

societies conveniently named “ParetoSuperiorLand” and “FairnessLand”. The former is a 

capitalist society, while the latter is directly designed after Rawls’s principles of fairness, 

according to which, for instance, “social and economic inequalities are to be arranged so 

that they are to the greatest benefit of the least advantaged6”. Say ParetoSuperiorLand 

grows at 4 per cent a year, while FairnessLand grows at 2 per cent, which is not an 

improbable claim. As Brennan noted, it will not be long before ParetoSuperiorLand better 

satisfies Rawls’s difference principle than FairnessLand. That is to say, if the poor in 

ParetoSuperiorLand start with $10 in 1900, they will have $26.7 by 1925, and $505.1 in 

2000 – and, conversely, if the poor in FairnessLand start with $15 in 1900, they will have 

                                                 
3 Michael Sandel, What Money Can’t Buy, New York, Farrar, Straus and Giroux, 2012, pp. 8f, 154. 
4 Elizabeth Anderson, “For-Profit Corruption”, Boston Review, 2012, p. 27. 
5 Debra Satz, “The Egalitarian Intuition”, Boston Review, 2012, p. 22. 
6 John Rawls, A Theory of Justice, Oxford, Oxford University Press, 1999, p. 266. 
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$24.6 in 1925, and $108.7 in 20007. Consequently, the poor will be better-off in 

ParetoSuperiorLand – even if there will still be more inequality in such a market society. 

 

Table 2. ParetoSuperiorLand and FairnessLand 

 

 

ParetoSuperiorLand (4%) 

 

FairnessLand (2%) 

 

Poor 

 

Middle 

 

Rich 

 

Poor 

 

Middle 

 

Rich 

 

1900 

 

10 

 

20 

 

40 

 

15 

 

19 

 

24 

 

1901 

 

10.4 

 

20.8 

 

41.6 

 

15.3 

 

19.4 

 

24.5 

 

1925 

 

26.7 

 

53.3 

 

106.6 

 

24.6 

 

31.2 

 

39.4 

 

1950 

 

71.1 

 

142.1 

 

284.3 

 

40.4 

 

51.2 

 

64.6 

 

2000 

 

505.1 

 

1,010.1 

 

2,020.2 

 

108.7 

 

137.7 

 

173.9 

 

 

According to Brennan, the paradox is then as follows: 

 

“Rawls would then be committed to two claims. First, no system is just, because 

those that satisfy the difference principle do not aim to do so, and those that aim 

to do so fail. Secondly, he would have to say that the systems that aim and fail are 

morally superior (i.e., more just) that systems that succeed without aiming.8” 

 

The paradox is misleading, and it is also characteristic of an approach that misrepresents 

the classical liberal commitment to social justice. It suggests that social justice may be a 

rule of thumb for producing efficient outcomes, which is not the case. We cannot pursue 

                                                 
7 Jason Brennan, “Rawls’ Paradox”, Constitutional Political Economy, Vol. 18, No. 4, 2007, p. 293. 
8 Jason Brennan, “Rawls’ Paradox”, Constitutional Political Economy, Vol. 18, No. 4, 2007, p. 291. 
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social justice simply by furthering market capitalism, or, to be more precise, we need 

some moral standards other than efficiency to be able to design just market institutions. 

 

But, first, this example reminds us that classical liberals often care about market 

capitalism because they care about social justice, and markets make everyone better-off 

as they maximize the material shares of everyone over time. This is correct. Market 

capitalism, we may think, is then the centrepiece of the classical liberal understanding of 

social justice. Not so – market capitalism may be a baseline for social justice, but not its 

centrepiece. There is more to social justice than market capitalism. For liberals, markets 

are justified to the extent that they further liberty or social justice, which is far from 

given. Making people better-off is only one way in which social justice can be pursued. 

 

As Tomasi explains, moreover, “If Brennan’s ParetoSuperiorLand has been constructed 

with the aim of maximizing the material shares of the least well-off over time, along with 

satisfying all the other requirements of justice as fairness, then ParetoSuperiorLand is 

FairnessLand as well.9” In other words, it may be that there is no distinction between 

these two societies. As we will later see, if our defense of market capitalism is steered by 

the principles of social justice, then ParetoSuperiorLand will be a subset of FairnessLand. 

 

More fundamentally, however, Brennan’s “Rawls’s Paradox” is unsatisfactory because of 

its dichotomous nature. The distinction between ParetoSuperiorLand and FairnessLand 

misrepresents the debate about social justice. The debate for classical liberals is rather 

about different market arrangements that realize more or less social justice in different 

                                                 
9 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, p. 236. 
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ways and in various contexts. That is, the question is about ParetoSuperiorLand1, 

ParetoSuperiorLand2, and so forth. For example, though market capitalism in general 

makes everyone better-off compared to socialism, some market societies will be better at 

ameliorating poverty, while others will manage to limit inequality more efficiently. 

Consider these two alternative ParetoSuperiorLands, designed to fulfil different purposes. 

 

Table 3. AggregativeParetoSuperiorLand and EgalitarianParetoSuperiorLand 

 

 

AggregativeParetoSuperiorLand 

 

EgalitarianParetoSuperiorLand 

 

Poor 

(3%) 

 

Middle 

(3%) 

 

Rich 

(6%) 

 

Poor 

(4.25%) 

 

Middle 

(4%) 

 

Rich 

(3.75%) 

 

1900 

 

10 

 

20 

 

40 

 

10 

 

20 

 

40 

 

1901 

 

10.3 

 

20.6 

 

42.4 

 

10.4 

 

20.8 

 

41.5 

 

1925 

 

20.9 

 

41.9 

 

171.7 

 

28.3 

 

53.3 

 

100.4 

 

1950 

 

43.8 

 

87.7 

 

736.8 

 

80.1 

 

142.1 

 

252 

 

2000 

 

192.2 

 

384.4 

 

13,572 

 

642.1 

 

1,010.1 

 

1,588 

 

 

AggregativeParetoSuperiorLand maximizes aggregate welfare. By favouring economic 

growth for the best-off, such a market society will end up with much more wealth than 

any other society. EgalitarianParetoSuperiorLand, conversely, is designed after Rawls’s 

difference principle – as it makes sure economic growth is to the advantage of the poor. 

Both AggregativeParetoSuperiorLand and EgalitarianParetoSuperiorLand do better than 

FairnessLand for the worst-off. The poor will be better-off in ParetoSuperiorLand than in 

AggregativeParetoSuperiorLand though not as much as in EgalitarianParetoSuperioLand. 
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It might be that all market societies have higher growth rate of income of worst-off than 

all non-market societies. But the form of market capitalism we have might not be the one 

that maximizes the growth rate of the worst-off, as Brennan thought. It might be what the 

above example calls AggregativeParetoSuperiorLand. Once we recognize that there are 

multiple forms of markets, then we have to be able to show that the one we have actually 

does best for the worst-off, as opposed to making the best-off even better-off. Brennan 

has not shown that, and therefore we have to consider the objectives markets will pursue. 

It is not enough to justify ParetoSuperiorLand since there is also the possibility of 

EgalitarianParetoSuperioLand, as well as numerous other designs for market institutions. 

 

Whereas all ParetoSuperiorLands began with the same state of affairs, one can see that 

they will lead to radically different economic distributions between rich and poor if we 

assume that these classes of people will benefit from different growth rates. Now, we 

may ask – why would rich people benefit from twice as large growth rates as other 

people? According to World Bank economists David Dollar and Aart Kraay, “average 

incomes of the poorest quintile rise proportionally with average incomes10”. Yet it need 

not be so – nor does it say anything about how fast the richest quintile has risen. As 

Adam Smith noted, the law often grants employers and employees different entitlements, 

frequently favouring employers over employees11. That the law prohibits collective 

bargaining by employees to improve wages, Smith explained, is a problem when the law 

does not equally prohibit the combining of employers to lower the price of work. 

Moreover, we know that the incomes of the highest quintile have risen much faster than 

                                                 
10 David Dollar and Aart Kraay, “Growth is Good for the Poor”, Journal of Economic Growth, Vol. 7, 

No. 3, 2002, pp. 195-225. 
11 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, 1776, I.8. 
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average incomes, and, therefore, though the poor may rise with average incomes, the rich 

do not. Such a problem has remained largely unscathed since the eighteenth century. The 

labour market does not benefit everyone equally over time, leading to inequality. Matt 

Zwolinski has highlighted a similar point as he discussed labour law in the United States: 

 

“By placing restrictions on sympathy, boycott, and Wildcat strikes, imposing 

mandatory cooling-off periods, and otherwise hindering unions’ powers by 

forcing them to work through the official channels in which management had a 

large comparative advantage, US Labor regulations served to create stability 

within the workplace, and secure management’s control of production.12” 

 

Here is then the lesson – market capitalism can only exist within a certain institutional 

framework, which should be guided by moral criteria going beyond Pareto superiority. 

The three ParetoSuperiorLands in the above tables are Pareto superior to property-owning 

democracy, but Pareto superiority cannot help us to choose one over the others. Classical 

liberals may and should reject many objections directed at market systems13. However, 

classical liberals cannot snub the ways in which the core institutions of market capitalism 

may disadvantage or advantage some individuals through its property and contract law. 

 

                                                 
12 Matt Zwolinski, “A Libertarian Case for the Moral Limits of Markets”, Georgetown Journal of Law and 

Public Policy, Vol. 13, 2015, pp. 275-290. 
13 For example, following Zwolinski, they should reject “wrongful exploitation” objections, and, following 

Brennan and Jaworski, they should reject “semiotic” objections as well. Matt Zwolinski, “Sweatshops, 

Choice, and Exploitation”, Bus. Ethics Q., Vol. 17, 2007, pp. 689-727. Jason Brennan and Peter Jaworski, 

“Markets Without Symbolic Limits”, Ethics, Vol. 125, 2015, pp. 1053-1077. 
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Now, we may notice that Brennan should endorse EgalitarianParetoSuperioLand, and not 

ParetoSuperiorLand if he is to stay true to Rawls’s difference principle. Classical liberals, 

however, need not – they do not endorse such a principle, and therefore it is not obvious 

that they should endorse any specific ParetoSuperiorLand. Surely, classical liberals must 

ameliorate poverty and limit inequality because of their commitment to freedom. As we 

will later see, economic desperation can lead to a life of servitude, which cannot be 

reconciled with classical liberalism. Hence, it is not even clear that classical liberals 

should not favour FairnessLand – if the above tables convey averages, such that some 

poor people may fall through the cracks and have incomes much lower than other poor, 

then maybe classical liberals should endorse a system that will rectify such a situation. 

 

Pareto superiority may accommodate massive inequalities between, say, employers and 

employees. A classical liberal state, therefore, must also concern itself with inequality 

and poverty. For example, Jacob Viner said that, “it is nevertheless difficult to 

overestimate the extent to which the problem of inequality pervades and underlies the 

important problems to which economics has traditionally applied itself.” He immediately 

added that, “a calculus of welfare which abstracts from inequalities in the distribution of 

wealth and income is a Hamlet with Hamlet omitted from the cast.14” The important point 

is that we have to have some criteria like equality, equity, or fairness, such that we design 

market institutions in a way that they do not allow specific people to receive special 

benefits not available to everyone – increased growth rate for rich people may be an 

unjust benefit if it is backed by market institution favouring them. Additionally, Frank 

                                                 
14 Jacob Viner, “The Utility Concept in Value Theory and Its Critics”, Journal of Political Economy, 

Vol. 33, No. 6, 1925, p. 647. 
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Knight said that it was “obvious” that we needed other norms than “the rule of 

productivity” to judge market economies. We also have to have, said Knight, criteria like 

the avoidance of extreme inequality, justice, or the people’s occupational preferences15. 

 

§ 13. The Justice of Ongoing Social Cooperation – Direct or Indirect 

 

The problem is about inequality and extreme poverty, then, such that we commonly put 

limits on market mechanisms because of some egalitarian intuition we may have. For 

example, as Satz noted16, we may think that rich people should not be the only ones to 

have access to body parts, say kidneys in a kidney market. Likewise, there may be 

genuine ethical problems with the massive inequalities AggregativeParetoSuperiorLand 

permits. This section will now highlight a point that too often goes unnoticed – classical 

liberals have indeed been moved by genuine egalitarian concerns, which, in turn, shaped 

the way in which they thought about market institutions, not solely in terms of efficiency. 

 

Consider once more Rawls’s paradox. Brennan establishes a distinction between six ways 

in which we may pursue social justice. First, there is a distinction between “intentional” 

and “unintentional” methods – after all, it is possible that we inadvertently stumble upon 

institutions that would promote social justice in the most efficient way possible. Second, 

we may want to achieve a goal “directly” or “indirectly” – a direct approach to social 

justice would be to give money to the poor, while an indirect one would rather enforce a 

                                                 
15 Frank H. Knight, “Abstract Economics as Absolute Ethics”, Ethics, Vol. 76, No. 3, 1966, p. 165. 
16 Debra Satz, “The Egalitarian Intuition”, Boston Review, 2012, p. 23. Debra Satz, Why Some Things 

Should Not Be for Sale: The Moral Limits of Markets, Oxford, Oxford University Press, 2010, 252 pp. 
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well-functioning property rights regime. Third, we may achieve goals “publicly” or “non-

publicly” – such that in a non-public approach, citizens are not aware of the goals of their 

institutions. Let us drop the first distinction. The question for liberals is whether we can 

reliably realize some objectives, such as social justice, not whether we may stumble upon 

the best system accidentally. With a lot of luck most objectives could perhaps be realized 

unintentionally, but this should be insignificant for liberals concerned with institutions. 

Let us also drop the third distinction, since, I assume, we will want to be forthcoming 

about the objectives the rules of market capitalism pursue. Brennan concludes as follows: 

 

“By Rawls’s own premises, in the long run directly aiming to satisfy the different 

principle is contrary to the interests of the poor, though it is meant to aid them.17” 

 

Not so, should we say if we take institutional design seriously. The distinction between 

the direct and indirect categories is an illusion. These categories are not different means 

by which we can pursue social justice generally, as rather they are means to realize 

different objectives. We can tackle extreme poverty in a much more convenient way 

through direct measures, like cash transfers, as Friedman noted. Other objectives, 

conversely, like limiting inequality, are more efficiently pursued through indirect means. 

 

Consider housing assistance. There are many ways in which we may help the worst-off to 

house themselves, but let us only consider a direct and an indirect way. Housing vouchers 

give money to poor people that they are allowed to spend for housing only – it is a direct 

method. Housing codes, conversely, specify minimum standards of housing quality, thus 

                                                 
17 Jason Brennan, “Rawls’ Paradox”, Constitutional Political Economy, Vol. 18, No. 4, 2007, p. 287. 
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increasing the quality of the houses typically occupied by poor people – it is an indirect 

method. Classical liberals all agree that the indirect method of non-waivable warranty of 

habitability has tragic consequences. In fact, Richard Posner18, Milton Friedman19, and 

David Friedman20 said that, in the long run, indirectly aiming to have housing assistance 

is contrary to the interests of the poor. Once we understand how markets typically work, 

this can indeed be shown somewhat easily. The case for housing code enforcement rests 

on the fact that poor tenants are often not provided standard features such as heating or 

hot water. If we provide a basic institutional framework to force landlords to provide such 

features to poor tenants, then some landlords will be worse-off, and some tenants will be 

better-off. However, in the long run, rentals become more attractive to tenants, and more 

costly to landlords, and therefore this will lead to both a substantial reduction in the 

supply of low-income housing, and a rise in the price of remaining supply. The poor, 

therefore, will be made worse-off, as opposed to the direct method of housing vouchers21. 

 

There is no paradox then – both classical and high liberals will have to use a combination 

of direct and indirect methods to pursue social justice in a market capitalist society. There 

are different institutional ways in which we may pursue social justice, and classical 

liberals will embrace both direct and indirect ways – depending on the costs of such 

approaches. Having private property rights is probably the most conventional indirect 

way to make people better-off, and the most conventional direct method would be cash 

transfers, though we will need many other policies if we are to aim for social justice. 

                                                 
18 Richard A. Posner, Economic Analysis of Law, 8th edition, New York, Wolters Kluwer, 2011, pp. 645-8. 
19 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, pp. 178-81. 
20 David D. Friedman, Law’s Order, Princeton, Princeton University Press, 2000, p. 10. 
21 G. Thomas Kingsley, “Housing Vouchers and America’s Changing Housing Problems”, in William T. 

Gormley, Jr. (ed.), Privatization and Its Alternatives, Madison, U. of Wisconsin Press, 1991, pp. 115-33. 
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Pareto superiority, moreover, is useless to choose between direct and indirect methods, 

because some people will inevitably be made worse-off. The indirect methods will often 

make some poor people worse-off, while the direct methods will make the rich worse-off. 

 

There is, I should add, an epidemic failure to understand what is really happening with 

Pareto improvements. There are two problems22. First, as David Friedman explained, “a 

Pareto-efficient situation is not necessarily better than a Pareto-inefficient one.23” 

Consider the question of tariffs. As Friedman noted, abolishing a tariff on automobiles 

would benefit Americans who buy cars, and make autoworkers worse-off, though, 

overall, more people will benefit if we abolish the tariff. Hence, “The situation with the 

tariff is inefficient not because it is Pareto-inferior to the situation without the tariff but 

because it is Pareto-inferior to a third alternative: abolition of the tariff plus compensating 

payments.” In fact, the situations with and without the tariff will both make at least some 

people worse-off, and thus they are not Pareto improvements. The situation without the 

tariff is only a potential Pareto improvement, or a Kaldor-Hicks improvement, if you will. 

 

For no one to be made worse-off we have to compensate some people. Therefore, we 

have to assume some direct redistribution if the indirect method of abolishing the tariff is 

to fit into Brennan’s ParetoSuperiorLand. Almost any conceivable policy will make at 

least some people worse-off, as Frank Knight explained24, and though it will not always 

be the same people that will be made worse-off, it is to be expected that, overall, some 

people will not benefit from standard market institutions. This is why the above 

                                                 
22 For a third problem see A. Sen, The Idea of Justice, Cambridge, Harvard U. Press, 2009, pp. 309-14. 
23 David Friedman, Hidden Order, New York, HarperBusiness, 1996, p. 223. 
24 Frank H. Knight, “Abstract Economics as Absolute Ethics”, Ethics, Vol. 76, No. 3, 1966, p. 177. 
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distinction between direct and indirect ways of pursuing social justice misses the mark. 

The imperfections of indirect policies will have to be compensated by direct policies, and 

therefore ParetoSuperiorLand is indeed FairnessLand since it will have to use taxes and 

transfers, without which it will not be efficient economically. ParetoSuperiorLand can 

then only exist as a subset of FairnessLand, namely a system that organizes social justice. 

 

Second, Pareto superiority can only be assessed if we assume a given baseline – “whether 

a change is an economic improvement”, said David Friedman, “sometimes depends on 

what we assume about the initial allocation of goods25”. Once such a baseline has been 

accepted, Pareto superiority indicates only one way to move forward. This, however, 

misrepresents the way we commonly think about institutional frameworks. We must look 

at the character of market institutions if we are to understand the question of justice, and 

we must then consider how these institutions fare compared to some alternatives. Our 

reasoning will consequently be much more complex than Pareto superiority can permit. 

 

For example, night work, Hayek suggested, may be prohibited if it can further some 

legitimate interest we may have, like workers’ welfare26. In this case, we must balance 

preference satisfaction with aggregate welfare, such that our options are Pareto non-

comparable. Some will be better-off with the night work ban, while others will fare better 

without it. Classical liberalism has and must be sensitive to such institutional quandaries. 

 

                                                 
25 David Friedman, Hidden Order, New York, HarperBusiness, 1996, p. 224. 
26 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, pp. 224f. 
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Different regimes of property rights or presumptive rules of contract law can be used to 

pursue various social justice objectives. Homeownership downpayment or mortgage 

rules, for instance, cannot solely be assessed in terms of efficiency. We cannot just look 

at the total value of houses bought during the fiscal year. We must also look at who are 

buying those houses, and whether poor people are completely left out. Hence, though we 

may agree with the liberty tradition to say that we should live in a market society, partly 

because it will make everyone better-off, and partly because it will protect individual 

freedom, it does not follow that any system Pareto superior to a socialist system will do.  

 

§ 14. Classical Liberalitis or Social Justicitis – Two Maladies 

 

A classical liberal polity will not be unlike FairnessLand, since it will indeed be 

constructed with the aim of pursuing social justice, that is, to ameliorate poverty and limit 

inequality. We must remember that there is no disagreement between classical and high 

liberals on such a point. Brennan himself acknowledges that modern egalitarian liberals 

like Rawls “often correctly identify the test of a flourishing society27”, say minimizing 

domination and poverty. If classical, neoclassical, and high liberals all agree that such 

ends are important, then why do we keep saying that classical liberals oppose social 

justice? The problem is that classical liberals oppose some understandings of social 

justice, for example the one defended by John Rawls with his difference principle. 

Because classical liberals have rejected this particular high liberal understanding of social 

justice, which is now ubiquitous, it is also commonly thought that they oppose social 

                                                 
27 Jason Brennan, “Rawls’ Paradox”, Constitutional Political Economy, Vol. 18, No. 4, 2007, pp. 288, 293. 
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justice altogether. This is incorrect. There is more to social justice than the high liberal 

understanding of it – social justice is a valid objective for the classical liberal tradition. 

This section will now explain how the classical, neoclassical, and high liberal traditions 

approach the question of social justice differently, leading them to different conclusions. 

 

The ethical status of market capitalism, I should note, has been notoriously questioned, 

for instance, by socialists like Gerald Cohen, regarding the skewed fellowship it 

promotes, and by communitarians like Michael Sandel, as it corrupts the nature of certain 

goods and services. Following Brennan and Jaworski, I think it is fair to say that we can 

put to rest our worries about the symbolic limits to markets. “There is little essential 

meaning to market exchanges or money. What market exchanges mean depends upon a 

culture’s interpretative practices.28” Though classical liberals may agree that there is no 

essential meaning to markets, there is still an institutional meaning – the ways in which 

our institutions are designed convey messages to different people that we cannot ignore. 

 

The analysis above shows that we have to make sure that market rules are fair such that 

they do not, for example, advantage the stronger party. “No discussion of policy”, said 

Knight, “is possible apart from a moral judgement.29” A real estate market is just not only 

to the extent that it makes everyone better-off, but also to the extent that its rules are fair. 

If homeownership downpayment or mortgage rules, for instance, are designed to favour 

the best-off, or are designed in such a way that they advantage the best-off although only 

accidentally, because the downpayment or the interest rates are extremely high, then this 

                                                 
28 J. Brennan and P. Jaworski, “Markets Without Symbolic Limits”, Ethics, Vol. 125, 2015, p. 1057. 
29 F. Knight, “Freedom as Fact and Criterion”, International J. of Ethics, Vol. 39, No. 2, 1929, p. 144. 
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may adversely affect the purchasing power of the worst-off, which could well be unjust30. 

Such questions of institutional design are essential for our understanding of social justice. 

 

Now, whereas Brennan assumes social justice, à la Rawls, and then seeks to show that 

market capitalism is just by the standard of the difference principle, classical liberals are 

notoriously unconcerned with such a principle. Unlike Brennan, moreover, classical 

liberals have unambiguously supported a combination of direct and indirect methods of 

social justice. The problem, then, is not so much about social justice itself, as rather about 

the institutional ways in which such an idea is pursued. Neoclassical liberals accept the 

difference principle though they reject the means high liberals favour to realize such a 

principle. Classical liberals, conversely, reject the principle, and yet they will agree with 

high liberals to pursue social justice in many instances through some direct redistribution. 

 

Classical liberals, to be sure, have commonly opposed the way high liberals pursue social 

justice, that is, the way in which they propose to ameliorate poverty and limit inequality. 

John Tomasi has cleverly called such a trend, “social justicitis”, a malady that putatively 

plagues the classical liberal tradition, and which is characterized by a “strongly negative, 

even allergic, reaction to the ideal of social or distributive justice.31” Since most classical 

liberals have criticized social justice, often using an incendiary language to do so, the 

usual picture is then somewhat simple – classical liberals do not support social justice32. 

                                                 
30 For example, the Federal Housing Administration’s preference for predictable housing values contributed 

to urban blight. See Stephen Macedo, “Hayek’s Liberal Legacy”, Cato J., Vol. 19, No. 2, 1999, pp. 291f. 

See also, Stephen Macedo, “Property-Owning Plutocracy”, in Clarissa Rile Hayward and Todd Swanstrom 

(eds.), Justice and the American Metropolis, Minneapolis, University of Minnesota Press, 2011, pp. 33-58. 
31 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, p. 124. 
32 For an unsympathetic reading of Hayek, see S. Lukes, “Social Justice: The Hayekian Challenge”, Critical 

Review, Vol. 11, No. 1, 1997, pp. 65-80, D. Johnston, “Hayek’s Attack on Social Justice”, Crit. Rev., Vol. 
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Such a view is now widely shared as much by the critics of the classical liberal tradition, 

as well as, more surprisingly, by neoclassical liberals like Jason Brennan and John 

Tomasi33. Yet such a view misinterprets the main concerns of the classical liberal 

tradition with social justice. If there is any malady one should be worried about it is not 

“social justicitis”, as Tomasi thought, but rather “classical liberalitis”, which often 

plagues proponents of social justice, and which is characterized by a strongly negative 

reaction to the methods in which classical liberals have proposed to pursue social justice. 

 

Classical liberals have not tried to undermine the idea of social justice itself, nor do they 

suffer from “social justicitis”. Neoclassical liberals should radically amend their 

understanding of classical liberalism. What bothered classical liberals like Hayek and 

Friedman are questions such as I ask in this chapter – can I have four strikes? Or rather, 

they were bothered by certain ways of asking such a question that do away with market 

institutions, and thus that make everyone worse-off – say, can we have income equality? 

 

As Hayek noted, “It may sound noble to say, ‘Damn economics, let us build up a decent 

world’ – but it is, in fact, merely irresponsible.34” Evidently, Hayek had nothing against 

building a decent world, and yet he thought that some ways of doing so were 

inappropriate. He was bothered by the mismatch between ends and means in the social 

justice literature. Equality cannot be defined as a “preferred event” if we do not also 

                                                                                                                                                  
11, No. 1, 1997, pp. 81-100, as well as D. Johnston, “Is the Idea of Social Justice Meaningful?”, Crit. Rev., 

Vol. 11, No. 4, 1997, pp. 607-614. For a critique of such a viewpoint, see E. Feser, “Hayek on Social 

Justice: Reply to Lukes and Johnston”, Crit. Rev., Vol. 11, No. 4, 1997, pp. 581-606, and E. Feser, “Hayek, 

Social Justice, and the Market: Reply to Johnston”, Crit. Rev., Vol. 12, No. 3, 1998, pp. 269-281. 
33 Jason Brennan and John Tomasi, “Classical Liberalism”, in David Estlund (ed.), Oxford Handbook of 

Political Philosophy, New York, Oxford University Press, 2012, pp. 115-32. 
34 Friedrich Hayek, The Road to Serfdom, Chicago, University of Chicago Press, 2007, pp. 215f. 
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consider the consequences of having such a preference. Classical liberals have insisted 

that we need to distinguish the question of whether something is intrinsically valuable, 

from the question of the causal effects of that thing, and whether those effects, in turn, are 

intrinsically valuable themselves as well35. Some ways of pursuing social justice will 

simply be too inefficient or too impractical. To implement a luck egalitarian view, for 

example, institutions would have to have a clear way to distinguish between brute and 

option luck, which seems unlikely36, and the transaction costs alone would be prohibitive. 

 

If we are given a choice between ParetoSuperiorLand and FairnessLand, then Brennan is 

right – we will choose ParetoSuperiorLand, particularly if the units in the above tables are 

about wellbeing. How could FairnessLand compete with everyone being better-off? Yet 

the problem, as I have argued, is not social justice itself, but rather the way it is pursued. 

 

For instance, Hayek vigorously opposed redistribution according to desert, which, as 

Andrew Lister noticed, is the only understanding of “social justice” Hayek explicitly 

condemned37. “Reward for merit and indication of what a person should do”, explained 

Hayek, “are different things.38” Irrespective of anyone’s motive, markets make everyone 

better-off by being guided not by good intentions, but by the needs of the people of which 

the price system is an indicator. If social justice is pursued at the expense of such a 

system, it will certainly make everyone worse-off. It will disrupt the signals by which 

                                                 
35 Friedrich Hayek, “The Trend of Economic Thinking”, Economica, No. 40, 1933, pp. 121-137. 
36 Will Kymlicka, “Left-Liberalism Revisited”, in Christine Sypnowich (ed.), The Egalitarian Conscience, 

Oxford, Oxford University Press, 2006, p. 20, as well as, Richard Arneson, “Egalitarian Justice Versus the 

Right to Privacy”, Social Philosophy and Policy, Vol. 17, No. 2, 2000, pp. 91-119. 
37 Andrew Lister, “The ‘Mirage’ of Social Justice”, Critical Review, Vol. 25, No. 3-4, 2013, p. 409, 422ff. 
38 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 235. 
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information is normally communicated, thus preventing people to plan some private 

arrangements. Market capitalism is an institutional framework in which knowledge of 

social facts is widely dispersed, and if social justice is realized by replacing such a 

framework with one tracking desert, then we will likely have a problem regarding the use 

of knowledge in society, as Hayek established39. Such an argument is common and 

uncontroversial – Rawls has also denied that desert is a fundamental principle of justice40. 

 

Let me now be very clear about my understanding of social justice – classical liberals 

have opposed some means of building a decent society, most notably of which are desert-

based theories and the difference principle, and yet they never had anything against the 

general objective. Some understandings of social justice lead to disastrous results in a 

market society – for example, to leveling-down problems. Of course, these theories may 

still attractive for some high liberals and socialists. For example, Gerald Cohen would say 

that justice is logically independent of non-ideal considerations such that social 

philosophers may be fact-insensitive41. “Justice is justice,” says Cohen, “whether or not it 

is possible to achieve it.42” Classical liberals will disagree – our understanding of justice 

must be tied to what is possible to achieve within the framework of a market economy43. 

 

                                                 
39 F. Hayek, “The Use of Knowledge in Society”, Am. Econ. Rev., Vol. 35, No. 4, 1945, pp. 519-530. See 

also, Herbert Simon, “Rationality in Psychology and Economics”, J. Bus., Vol. 59, No. 4, 1986, pp. S209-

24, and Jon Elster, Local Justice: How Institutions Allocate Scarce Goods and Necessary Burdens, 

Cambridge, Cambridge U. Press, 1992, p. 210. As Elster explains, desert is backward-looking, and thus, as 

an allocative principle, it does not account for its possible future effects. For a critique, see Jeffrey 

Moriarty, “The Epistemological Argument against Desert”, Utilitas, Vol. 17, No. 2, 2005, pp. 205-21. 
40 Andrew Lister, “Markets, Desert, and Reciprocity”, Pol. Phil. Econ., Vol. 16, No. 1, 2017, pp. 47-69. 
41 G.A. Cohen, “Facts and Principles”, Philosophy and Public Affairs, Vol. 31, No. 3, 2003, pp. 211-45. 
42 G.A. Cohen, Rescuing Justice and Equality, Cambridge, Harvard University Press, 2008, pp. 148, 155. 
43 Though that is not to say that classical liberals will reject transcendental theories of justice in order to 

rather embrace a comparative approach following Amartya Sen in The Idea of Justice, Cambridge, Harvard 

University Press, 2009, pp. ix-xii, 87ff. On such a question, see Eric Beerbohm, “The Conceptual Priority 

of Injustice”, Jurisprudence, Vol. 5, No. 2, 2014, pp. 329-43. 
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Now, such an ambiguity is not captured by the neoclassical liberal theory of social 

justice, which, in the end, becomes a way of producing efficient outcomes. For classical 

liberals, conversely, efficiency does not define social justice, as rather it constrains it. 

Efficiency is a criterion to define the viability of a given theory of social justice. There is 

an important difference between striving for efficiency at all costs and avoiding 

inefficiency. It is the difference between AggregativeParetoSuperiorLand and, maybe a 

more sensible approach, EgalitarianParetoSuperiorLand. Classical liberals argued that we 

should avoid as much as possible making everyone worse-off, and yet they never said we 

should only be concerned with Pareto superiority, especially if the baseline is socialism. 

The goal is to ameliorate poverty and limit inequality, and, because we know that markets 

will make everyone better-off, such a goal must be pursued through market institutions. 

Once we accept such a starting point, we must then consider different market institutions: 

 

“Where the traditional discussion becomes so unsatisfactory”, said Hayek, “is 

where it is suggested that, with the recognition of the principles of private 

property and freedom of contract, which indeed every liberal must recognize, all 

the issues were settled, as if the law of property and contract were given once and 

for all in its final and most appropriate form, i.e., in the form which will make the 

market economy work at its best. It is only after we have agreed on these 

principles that the real problems begin.44” 

 

In other words, different sets of property and contract law will realize diverse objectives 

more or less efficiently, and, in designing market institutions, therefore, we must balance 

                                                 
44 F. Hayek, Individualism and Economic Order, Chicago, University of Chicago Press, 1980, p. 111. 
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these objectives. Conversely, Ludwig von Mises championed what is perhaps the main 

shortcoming of the liberty tradition, namely a dichotomous understanding of government 

institutions, which lives on through the distinction between ParetoSuperiorLand and 

FairnessLand. “Either capitalism or socialism”, said Mises, “there exists no middle 

way.45” Not so. There is no one set of institutions that define market capitalism, as both 

Hayek46 and Friedman47 acknowledged – and because the final distribution of resources 

will depend on the specific set we choose, we must be aware of the alternatives we have. 

 

Can classical liberals embrace EgalitarianParetoSuperiorLand even if it will lead to much 

less aggregate income than AggregateParetoSuperiorLand? Probably, because income is 

only one of many considerations markets should be concerned with. As Henry Simons 

said, for example, “the reduction of inequality is per se immensely important48” – and 

inequality, of course, is not limited to income. Opportunities, wealth, wellbeing, tax 

burdens, and bargaining power, for example, are all important questions for classical 

liberals as well. Hence, a classical liberal concern for the justice of ongoing social 

cooperation cannot solely be concerned with being Pareto superior to some inefficient 

socialist regime – this is an easy victory to achieve, though not a significant one. We may 

remember that Hayek agreed with Rawls to say that “the principles of justice define the 

crucial constraints which institutions and joint activities must satisfy if persons engaging 

in them are to have no complaints against them.49” That markets often advantage 

employers over employees, as Smith noticed, could then be understood as unjust. Or, at 

                                                 
45 Ludwig von Mises, The Free and Prosperous Commonwealth, Princeton, D.V. Nostrand, 1962, p. 79. 
46 F. Hayek, Individualism and Economic Order, Chicago, University of Chicago Press, 1980, pp. 114-8. 
47 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 162. 
48 Henry Simons, Economic Policy for a Free Society, Chicago, U. of Chicago Press, 1948, pp. 51f, 65, 83. 
49 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 261. 
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least, it would give employees reasonable grounds to complain about the unjust market 

institutions in place, even if they are better-off than they would be in a socialist economy. 

 

§ 15. Some Social Justice Is Wholly Admirable for Classical Liberals 

 

There is, today, a certain dominance of state-centered theories of social justice, focusing 

on taxes and transfers. Though classical liberals have embraced many direct redistributive 

policies, they have nonetheless resisted such a trend. They insist that social justice can be 

pursued using different forms of social ordering, say friendly societies or the institutions 

of market capitalism. This is an important yet under-appreciated lesson – there are 

different ways in which we can ameliorate poverty, and direct government solutions are 

not always the best ones. We have to balance direct and indirect ways of pursuing social 

justice, such that the different objectives associated with social justice are pursued 

efficiently. Neoclassical liberals may like to call themselves “bleeding-heart libertarians”, 

but it hardly means that older classical liberals were “cold-hearted”. For instance, Hayek 

approved of some efforts to ameliorate poverty and limit inequality, within some range: 

 

“One may well feel attracted to a community in which there are no extreme 

contrasts between rich and poor and may welcome the fact that the general 

increase in wealth seems gradually to reduce those differences. I fully share these 

feelings and certainly regard the degree of social equality that the United States 
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has achieved as wholly admirable. There also seems no reason why these widely 

felt preferences should not guide policy in some respects.50” 

 

A certain understanding of social justice is “wholly admirable” from a classical liberal 

point of view – this is a point that has not been sufficiently appreciated. The problem, 

again, is not about social justice itself, but about its implementation, and this is where 

neoclassical and high liberals, as well as libertarians and Goldwater conservatives, need 

to revise their views. From Adam Smith onward, for instance, too much inequality has 

always been a problem51, and the same goes for economic desperation, homelessness, as 

well as for jobs with a likelihood of long-term physical degeneration. These problems 

cannot be assessed if we solely focus on Pareto superiority, especially if the baseline is 

property-owning democracy or some socialist regime. This chapter has shown that Pareto 

superiority has a limited applicability when it comes to questions of social justice. A 

Paretian approach could prevent economic growth because it is too demanding. This is 

would be made even more problematic if we were to follow Brennan in rejecting direct 

redistributive measures of social justice. It is impossible not to make anyone worse-off in 

a complex society52, and it is counter-productive to try inasmuch as we take social justice 

seriously and compensate the least well-off when appropriate. The objective is to avoid 

inefficiency in pursuing social justice. Although this may be an underwhelming 

conclusion, it is most likely more accurate than the one Jason Brennan has championed. 

 

                                                 
50 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, pp. 87f. 
51 Deborah Boucoyannis, “The Equalizing Hand: Why Adam Smith Thought the Market Should Produce 

Wealth Without Steep Inequality”, Perspectives on Politics, Vol. 11, No. 4, 2013, pp. 1051-1070. 
52 David Friedman, Hidden Order, New York, HarperBusiness, 1996, p. 222. 
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Classical liberals will thus be unconcerned with Rawls’s paradox Brennan championed, 

and they will rather side with Rawls’s FairnessLand on that issue – and, indeed, recall 

that Hayek did side with Rawls, saying that justice puts constraints on our institutional 

framework, as it must be designed in fair way. A Paretian view is then mostly relevant in 

a negative sense, since, of course, we will want to take neoclassical economics seriously. 

 

Let me consider one final question. How can we endorse a program of social justice, as 

mild as it may be, while still remaining true to classical liberalism? After all, market 

capitalism is one of the main pillars of the classical liberal tradition, and therefore, one 

could think, we should not compromise on such an essential position. I disagree. 

Classical liberalism is not about defending a free market status quo, as Hayek once 

explained in his famous postscript “Why I Am Not a Conservative53”, to be afterward 

followed by James M. Buchanan with his book “Why I, Too, Am Not a Conservative54”. 

 

Though there are limits to the pliability of social arrangements, such that not any kind of 

welfare state is possible, market institutions are nonetheless more pliable than usually 

thought, and the classical liberal tradition must be prepared to embrace change. “It has,” 

Hayek wrote, “invariably been the fate of conservatism to be dragged along a path not of 

its own choosing.55” Classical liberalism must not share such a fate. The problem of 

conservatism, said Hayek, is that it may only slow down “undesirable developments, but, 

since it does not indicate another direction, it cannot prevent their continuance.” Hence, 

so that classical liberals do not get dragged along a path determined by the high liberal 

                                                 
53 F. Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, pp. 397-411. 
54 J. Buchanan, Why I, Too, Am Not a Conservative, Cheltenham, Edward Elgar Publishing, 2005, 111 pp. 
55 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 398. 
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tradition, they must realize how they have to indicate another positive direction for social 

justice today – one that is conscious of the limits to the pliability of social arrangements 

such as markets, and one that does not make everyone worse-off. We should move away 

from the ParetoSuperiorLand mindset Brennan defended to rather come up with ways, 

both direct and indirect, in which classical liberals may have a FairnessLand of their own. 

 

In conclusion, this chapter has attempted to provide some needed analytical clarity on the 

under-appreciated topic of classical liberal social justice. The main problem for classical 

liberals is not so much about social justice itself, as rather about the manageability of 

social justice, that is, about the way in which it is pursued in a market society. I would 

simply add the following – the notion that classical liberalism is opposed to social justice 

has had a curious vitality. It is now time to bury such a notion and recognize that social 

justice is a question of institutional design for most classical liberals. Many social justice 

endeavours are inefficient, and yet may other such endeavours can be implemented 

efficiently, and they can contribute to a classical liberal understanding of social justice. 
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Part 2. On Freedom 

 

Chapter 4. 

No Malibu Surfer Left Behind: 

Three Tales About Coercion 
 

 

So distribution should undo excess, 

And each man have enough. 

William Shakespeare, King Lear, 4.1 

 

 

From a classical liberal point of view, as we established, social justice must be pursued in 

an isonomic way, namely through general and abstract rules. Fair enough, we could say, 

but social justice will still be coercive1. Hence, it could be thought to be objectionable. 

“Sorry mate,” one could say, “I know you are starving, but unfortunately we cannot given 

you any bread because we would have to coerce the baker to make you better-off.” 

Although I put it comically, this is a serious objection, which now deserves our attention. 

We have to clarify the relation between social justice and our understanding of coercion. 

“The successful use of competition as the principle of social organisation”, said Hayek, 

“precludes certain types of coercive interference with economic life, but it admits of 

others which sometimes may very considerably assist its work and even requires certain 

kinds of government action.2” This fourth chapter explains how such a thought can be 

used to justify an unconditional basic income guarantee from a rule egalitarian viewpoint. 

 

                                                 
1 Åsbjørn Melkevik, “No Malibu Surfer Left Behind: Three Tales About Market Coercion”, Business 

Ethics Quarterly, 2017, forthcoming. 
2 Friedrich Hayek, The Road to Serfdom, Chicago, University of Chicago Press, 2007, p. 86. 
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§ 16. Helping the Deserving Poor and Leaving the Rest Behind? 

 

The extent to which the classical liberal theory of freedom as defended, for example, by 

Friedrich Hayek can lead us to some original conclusions about social justice has not 

been sufficiently appreciated, which this chapter proposes to remedy. John Tomasi, a 

leading figure of the neoclassical liberal movement, recently said the following about 

Hayek advocating for state coercion to support social service programs – “Like many 

others before him, Hayek leaves us to guess at his precise reasons for advocating these 

familiar features of the classical liberal political program.3” Similarly, Jason Brennan and 

Tomasi wrote that, “While classical liberals such as F.A. Hayek and Milton Friedman 

advocate a social safety net, their advocacy seems ad hoc given their strong claim about 

the sanctity of property rights.4” While it is understood that classical liberalism allows for 

a social safety net, say in the form of a basic income guarantee or a negative income tax, 

it is thought that such a safety net is not necessary in a classical liberal polity, and that its 

justification is somewhat lacking. This chapter suggests an original response to such a 

problem, showing why a basic income guarantee is not only allowed but also required by 

the classical liberal theory of freedom. A concern for non-coercion can not only be used 

to limit the scope of the modern welfare state, as is often the case, but also, perhaps more 

interestingly, to explain why social justice is necessary from a classical liberal viewpoint. 

 

                                                 
3 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, p. 22. 
4 Jason Brennan and John Tomasi, “Classical Liberalism”, in David Estlund (ed.), Oxford Handbook of 

Political Philosophy, New York, Oxford University Press, 2012, p. 119. 
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The classical liberal justification for the state consists in the need to reduce the amount of 

coercion to which individuals are subject. After all, “being all equal and independent,” 

said John Locke, “no one ought to harm another in his life, health, liberty, or 

possessions5” – a phrase which is now known as the non-aggression principle. If classical 

liberals are to take their own distaste for coercion seriously, and more precisely such a 

principle which they share with libertarians like Murray Rothbard6, then, I argue, they 

need to support an unconditional basic income. Help for those who live in a market 

society should not come with strings attached contrary to what Rothbard has argued. 

Whether one be a lazy Malibu surfer or an industrious tycoon does not matter. A liberal 

polity should aid everyone if it is to counter problems of private coercion we face inside 

and outside the workplace – no one must be left behind, lest we fail the liberal rationale. 

 

This chapter will propose three main arguments. First, classical liberals view the purpose 

of government to be the reduction of coercion, both public and private. Second, a proper 

understanding of the nature of coercion indicates that parties subject to certain types of 

hardship are being coerced. Third, and therefore, where the total amount of coercion is 

reduced by eliminating the hardship, the classical liberal state must do so to fulfill its 

purpose. After (§17) establishing that private relations in market settings can be coercive, 

I will examine three classical liberal theories of coercion, namely, first (§18), a legal 

approach supported by Ludwig von Mises, second (§19), an economic approach endorsed 

by Richard Epstein, and, third (§20), a non-domination approach championed by 

Friedrich Hayek, and I will argue for the latter – the only one with which we can 

                                                 
5 John Locke, Two Treatises of Government, II.ii.6, New Haven, Yale University Press, 2003, p. 102. 
6 M. Rothbard, Egalitarianism as a Revolt Against Nature, Auburn, L. von Mises Institute, 2000, p. 116. 
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satisfactorily deal with the problems of private coercion. The classical liberal concern 

with coercion is thought to lead to a defense of the minimal state. For such a conclusion 

to be sound, however, the state has to deal with private coercion in the labour market. 

Along the way, I will relate three tales to illustrate some problems of coercion in market 

societies so as to, in the end, arrive at a principled argument for a basic income guarantee. 

 

It is true, as Alistair Macleod noted, that whether a given institutional arrangement is 

coercive also depends on whether the arrangement is morally defensible in regard to both 

the content of its rules and the process by which they have come to be adopted7. For the 

sake of the argument, and this is not a controversial point from a classical liberal 

standpoint, I assume that market institutions are indeed morally acceptable. Hence, this 

chapter argues that if the total amount of coercion in society can be reduced by the state 

employing the amount of coercion necessary to maintain a social safety net, then the 

classical liberal state is obligated to maintain such a safety net by its underlying 

justification. This will permit us to offer a principled rationale for a classical liberal 

unconditional basic income, which is thought to be missing by many neoclassical liberals, 

and which, indeed, was never explicitly given by, say, Hayek or Friedman. Let us begin 

by identifying the problem of private coercion accurately, which is not always so simple 

in view of the many contradictory theories of coercion we can find in the liberal tradition. 

 

                                                 
7 Alistair M. Macleod, “Coercion, Justice, and Democracy”, in David A. Reidy and Walter J. Riker (eds.), 

Coercion and the State, Berlin, Springer, 2008, pp. 63-76. 
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§ 17. Private Coercion in Market Societies – The Tale of Sveinn and Harri 

 

“Capitalist theory typically assumes that market transactions are voluntary and 

uncoerced,” Alan Wertheimer explained, “even if they are made against a background of 

economic necessity.8” If we are to take further steps to reconcile market capitalism with 

social justice, such an assumption must be challenged. Overall, many classical liberal 

proponents of market institutions have endorsed a forgiving understanding of voluntary 

exchanges, establishing a distinction between coercion proper and circumstances that 

limit alternatives non-coercively9. As Wertheimer noted, however, the viability of such 

accounts of coercion is somewhat unclear. It becomes even murkier once we examine 

how market institutions can contribute to many problems of private coercion. Paul 

Gowder, for example, recently wrote about what he calls “unfree immiserating work”, 

say jobs with extremely low pay, unusually long hours, unpredictable scheduling, and a 

likelihood of long-term physical degeneration10. Similarly, Chris Bertram, Corey Robin, 

and Alex Gourevitch have shown how there is often a “systemic denial of freedom in 

private regimes of power”, particularly in the workplace. Employers sometimes invade 

employees’ privacy, firing them for resisting such invasion, and they also fire workers for 

supporting some political candidates, for trying to join a union, and, what is even more 

bizarre, for drinking in the privacy of their own homes11. These are indeed problems of 

coercion, as this section will now establish, and thus they must be addressed by the state. 

 

                                                 
8 Alan Wertheimer, Coercion, Princeton, Princeton University Press, 1987, pp. 4f. 
9 Robert Nozick, Anarchy, State, and Utopia, New York, Basic Books, 1974, p. 262f. 
10 Paul Gowder, “Market Unfreedom”, Critical Review, Vol. 26, No. 3-4, 2014, pp. 306-47. 
11 Chris Bertram, Corey Robin, and Alex Gourevitch, “Let It Bleed: Libertarianism and the Workplace”, 

crookedtimber.org, July 1, 2012. 
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The usual problem with coercion is straightforward – getting one to do something by 

threatening one with some evil is generally inadequate in the liberal tradition. The use of 

interpersonal violence by individuals is an obvious example of coercion, say criminal 

activity, and yet we should note that coercion cannot be summed up by such violence. 

According to Matt Zwolinski, for example, it is “relatively uncontroversial that all 

systems of property rights are by their very nature coercive.12” Now, although I agree 

with Zwolinski, we must recognize that this point is quite controversial for classical 

liberals. In fact, that the capitalistic organization of society itself includes some inherently 

coercive features is often categorically denied, which is one thing this chapter addresses. 

 

But we may want to take a step back. A limited state is justified in the classical liberal 

tradition by the fact that it protects us from our fellow citizens. As Friedman has 

explained, the major function of government is to preserve law and order13. Enforcing 

criminal law is coercive by nature, say “thou shalt not murder14”, but since it reduces the 

amount of coercion to which individuals are subject it is nonetheless warranted. Talking 

about libertarians, Bertram, Robin, and Gourevitch rightly wrote the following – “In fact, 

the idea that private action can diminish individual freedom is central to their justification 

for the state, which is that some state coercion is required to stop people from 

dominating, enslaving, and generally harming others.15” Market capitalism is justified in 

quite the same way. Such a system counters the capacity monopolies or cartels would 

                                                 
12 Matt Zwolinski, “Property Rights, Coercion, and the Welfare State: The Libertarian Case for a Basic 

Income for All”, The Independent Review, Vol. 19, No. 4, 2015, p. 523. 
13 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 2. 
14 Exo 20:13, Deu 5:17. 
15 Chris Bertram, Corey Robin, and Alex Gourevitch, “Let It Bleed: Libertarianism and the Workplace”, 

crookedtimber.org, July 1, 2012. 
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otherwise have to exercise coercion – for example, in withholding services that are 

essential to my existence16. This is uncontroversial. It is not clear, however, that some 

horrible condition of employment may lead to coercion in a market capitalist framework. 

 

Let me immediately introduce a first story, the tale of Sveinn and Harri, which captures 

one facet of the problem of private coercion in market societies. Harri means “master” in 

Old Norse, and Sveinn means “free servant” – let us accordingly imagine that Harri is a 

tyrannical foreman, while Sveinn has to work for Harri all day every day, not being able 

to find a better job. Sveinn’s job is repetitive, dangerous, backbreaking, while Harri is 

disrespectful and is looking for any excuse for firing Sveinn. Sveinn is paid the minimum 

wage, but the best he can hope is for such an awful job, which he is forced to endure 

because of economic desperation. He could go work for someone else than Harri, but it 

would be more of the same – for example, mining, fruit-picking, textile sweatshops, and 

meatpacking factories. “Raw statistical data”, rightly said Gowder, “cannot truly capture 

the lousiness of these jobs.17” The question is then the following – is Sveinn coerced? 

Intuitively, the answer is yes – economic desperation has led Sveinn to a life of servitude. 

 

A first objection could go as follows – people like Sveinn are free to starve to death, as 

Gerald Cohen observed, sarcastically. Such a response, however, is too all-encompassing. 

It can defeat any understanding of coercion, since starving is always an option. Yet the 

concept of coercion, as Cohen explained, does not imply that one has no alternative 

whatsoever. “When I am forced to do something”, said Cohen, “I have no reasonable or 

                                                 
16 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 136. 
17 Paul Gowder, “Market Unfreedom”, Critical Review, Vol. 26, No. 3-4, 2014, p. 330. 
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acceptable alternative course.18” Sveinn has no reasonable alternative to immiserating 

work, and therefore, we could say, he is coerced. He could become a beggar, or go work 

for another tyrannical foreman, but these are not reasonable options. Classical liberals, 

though, will resist such an account of coercion. We cannot, as Karl Marx thought we 

should, “hunt in the morning, fish in the afternoon, rear cattle in the evening, criticise 

after dinner19”. Poor people have limited options in market societies, and yet classical 

liberals like Hayek will nonetheless insist that they are not truly coerced – or, at least, if 

they are coerced, it is not because their reasonable alternatives are too few or nonexistent. 

 

There is one exception, which Hayek briefly mentioned, although it is a crucial one. 

Periods of extensive unemployment is one situation where employed people may be “at 

the mercy” of employers, having no alternative, and accordingly coerced. “In periods of 

acute unemployment”, Hayek wrote, “the threat of dismissal may be used to enforce 

actions other than those originally contracted for. And in conditions such as those in a 

mining town the manager may well exercise an entirely arbitrary and capricious tyranny 

over a man to whom he has taken a dislike.20” Unskilled employees are particularly 

vulnerable to manipulation by others in the labour market, and therefore, from a classical 

liberal viewpoint, we may say that they are vulnerable to coercion. Such an account of 

private coercion is consistent with the customary cases of coercion classical liberals 

debated, say being mugged or conscripted, but it also accommodates economic coercion. 

 

                                                 
18 G.A. Cohen, “The Structure of Proletarian Unfreedom”, Philos. Public Aff., Vol. 12, No. 1, 1983, p. 4. 
19 K. Marx and F. Engels, The German Ideology, New York, Prometheus Books, 1998, I.ii.17, p. 53. 
20 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, pp. 136f. 
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“Coactus tamen voluit”, once said Max Weber, that is, “although coerced, it was still his 

will.21” Such a phrase is an oxymoron – and the reason why so many understandings of 

coercion fail to grasp the evils of economic coercion is because they do not see the 

contradiction in such a phrase. One is coerced when one must act according to another 

person’s will rather than one’s own. As Arthur Ripstein explains, according to Kant, 

“consent is fundamental to a system of equal freedom”, as it expresses “each person’s 

entitlement to be his or her own master.22” Alternatively, Michael Weinstein wrote the 

following – “Coercion as compulsion produces the condition of slavery, in which the 

actions of the coerced become means to the realization of another’s plan.23” Simply put, 

when someone attempts to mug you, when the state enacts a system of conscription, and 

when your boss threatens to fire you if you join a union, then you are not acting as your 

own master anymore. Such an understanding of coercion has been championed by 

Hayek24, and it is a key component of the classical liberal rationale for market capitalism: 

 

“The question of how many courses of action are open to a person is, of course, 

very important. But it is a different question from that of how far in acting he can 

follow his own plans and intentions, to what extent the pattern of his conduct is of 

his own design, directed toward ends for which he has been persistently striving 

rather than toward necessities created by others in order to make him do what they 

want. Whether he is free or not does not depend on the range of choice but on 

whether he can expect to shape his course of action in accordance with his present 

                                                 
21 Max Weber, Economy and Society, Berkeley, University of California Press, 1978, p. 334. 
22 Arthur Ripstein, Force and Freedom, Cambridge, Harvard University Press, 2009, pp. 107f. 
23 Michael A. Weinstein, “Coercion, Space, and the Modes of Human Domination”, in J. Roland Pennock 

and John W. Chapman (eds.), Coercion, NOMOS XIV, 1972, pp. 63-80. 
24 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 13. 
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intentions, or whether somebody else has power so to manipulate the conditions 

as to make him act according to that person’s will rather than his own. Freedom 

thus presupposes that the individual has some assured private sphere, that there is 

some set of circumstances in his environment with which others cannot interfere.” 

 

The key point is that one is coerced to the extent that one is made to submit to the will of 

others, and one is vulnerable to coercion to the extent that one is vulnerable to 

manipulation by others. Having no reasonable alternative does not define coercion, as 

rather “coercion is the control of the essential data of an individual’s action by another25”. 

Market capitalism provides people with an assured private sphere, and thus it reduces the 

amount of coercion in society, or so classical liberals have argued. Economic necessity, 

however, often provides opportunities for coercion. Having to do awful work for very 

low wages with no reasonable alternative but starvation may place one at the mercy of 

one’s employer. The manager may then become a “private tyrant”, requiring employees 

to submit to his every caprice, say random drug testing, as Gourevitch notes26. Such an 

account of coercion is central to the classical liberal rationale, as it can be used to explain 

its noted preference for market capitalism, limited government, and decentralization. But 

it can also be used, as this chapter will demonstrate, to justify a basic income guarantee. 

 

Now, a second objection could go as follows – as Hayek said, most employed people are 

not coerced in a market society because they act according to their own will. “To do the 

bidding of others is for the employed the condition of achieving his purpose. Yet, though 

                                                 
25 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 139. 
26 Alex Gourevitch, “The Limits of a Basic Income”, Basic Income Studies, Vol. 11, No. 1, 2016, p. 18. 
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he may find this at times highly irksome, in normal conditions he is not unfree in the 

sense of being coerced.27” Such a thought had already been introduced by Adam Smith in 

his discussion of the tradesman who “derives his subsistence from the employment, not 

of one, but of a hundred or a thousand different customers. Though in some measure 

obliged to them all, therefore, he is not absolutely dependent upon any one of them.28” 

Moreover, as Philip Pettit mentioned, markets reduce dependency and domination29 – or, 

if you will, it reduces the amount of coercion. Markets decentralize power. They are 

characterized by a large number of buyers and sellers, none of whom may manipulate 

specific people. Hence, Robert Taylor recently argued for a celebratory attitude toward 

markets30. Economic coercion in the labour market, we could say, should be addressed by 

more competition, that is, by a flexible labour market – not by a more robust safety net. 

 

Classical liberals will thoroughly agree with Taylor, as, indeed, the rationale for market 

capitalism rests on the fact that competition reduces the total amount of coercion. Yet this 

is not enough from a classical liberal viewpoint. As I explained previously, although 

market societies will make most people vastly better-off, they will also make a few 

people worse-off, that is, some people will fall through the cracks of market institutions. 

This is a problem since, as Zwolinski notes, the classical liberal theory “focuses on 

individuals, not on aggregates.31” Though markets reduce the total amount of coercion, 

they may not do so for everyone equally. There is thus still a problem of coercion, if only 

                                                 
27 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 120. 
28 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, 1776, III.iv.12 
29 Philip Pettit, “Freedom in the Market”, Politics, Philosophy, and Economics, Vol. 5, No. 2, 2006, p. 142. 
30 R. Taylor, “Market Freedom as Antipower”, Am. Polit. Sci. Rev., Vol. 107, No. 3, 2013, pp. 593-602. 
31 Matt Zwolinski, “Property Rights, Coercion, and the Welfare State: The Libertarian Case for a Basic 

Income for All”, The Independent Review, Vol. 19, No. 4, 2015, p. 523. See also, Matt Zwolinski, “The 

Separateness of Persons and Liberal Theory”, Journal of Value Inquiry, Vol. 42, No. 2, 2008, pp. 147-65. 
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because we know that some people like Sveinn will have to submit to their tyrannical 

supervisor. Before we go on to argue such a point, however, we have to consider three 

alternate understandings of coercion favoured by some classical liberals and libertarians. 

 

§ 18. The State as an Apparatus of Coercion – The Tale of Edwin and Sóli 

 

One of the most common critiques of the capitalistic organization of society was best 

summarized in an eighteenth-century English property law case, Vernon v. Bethell, in 

which Lord Chancellor Robert Henley established the following – “for necessitous men 

are not, truly speaking, free men, but, to answer a present exigency, will submit to any 

terms that the crafty may impose upon them.32” Such a standpoint echoes the theory of 

coercion detailed above – as Hayek wrote, one is coerced to the extent that “somebody 

else has power so to manipulate the conditions as to make him act according to that 

person’s will rather than his own.” Economic desperation leads to such coercion, and 

market capitalism fosters such coercion to the extent that it will predictably make a few 

people destitute. This section will now consider two alternative theories of coercion 

championed by classical liberals like Ludwig von Mises as well as by libertarians like 

Robert Nozick, focusing not on manipulation but on the state as an apparatus of coercion. 

 

The theory of coercion Mises and Nozick championed both lead to the conclusion that 

there is no market coercion, which I will reject because it is at odds with the liberal 

rationale for decentralized markets. My objective is to come up with a theory of coercion 

                                                 
32 Vernon v. Bethell, 28 E.R. 838 (1762). 
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that can lead us to a thoroughly principled argument for a basic income guarantee. A 

rationale is “thoroughly principled”, said Brennan and Tomasi, “if the same reasoning 

that supports the wider features of a view also support that particular policy.33” We must 

thus show that a particular distaste for coercion supports the classical liberal commitment 

to market capitalism as well as it explains why we should have a basic income guarantee. 

 

Let us begin with the theory of coercion proposed by Robert Lee Hale, a leading figure of 

the first law-and-economics movement who worked on the distributive impact of legal 

rules, and criticized laissez-faire liberalism, as Barbara Fried explained34. Simply put, 

Hale’s challenge to laissez-faire goes as follows – “the systems advocated by professed 

upholders of laissez-faire are in reality permeated with coercive restrictions of individual 

freedom35”. Private coercion is ubiquitous and unavoidable for the working class, Hale 

claimed, as private coercion is actually backed by the law of property in market systems. 

 

Suppose a worker wants to eat a bag of peanuts, said Hale – and let me add that this 

worker is named Sóli, which fittingly means “poor man” in Old Norse. The bag costs five 

cents, which Sóli does not have. Of course, Sóli may not use violence to get the peanuts 

from Edwin, name which means “rich friend”, as forcible dispossession is one of the 

most obvious cases of coercion. This, however, is not the real problem of coercion in the 

tale of Edwin and Sóli. According to Hale, the problem is as follows – Edwin may 

remove at his discretion the legal duty under which Sóli is in regard to the bag of peanuts. 

                                                 
33 Jason Brennan and John Tomasi, “Classical Liberalism”, in David Estlund (ed.), Oxford Handbook of 

Political Philosophy, New York, Oxford University Press, 2012, p. 119. 
34 B. Fried, The Progressive Assault on Laissez Faire, Cambridge, Harvard University Press, 2001, p. 6. 
35 Robert L. Hale, “Coercion and Distribution in a Supposedly Non-Coercive State”, Political Science 

Quarterly, Vol. 38, No. 3, 1923, p. 470. 
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Provided Sóli really wants to eat peanuts, he may then have to obey the will of Edwin. 

For example, Sóli may accept to pay five cents for the legal permission to eat a bag of 

peanuts, or, in other cases, Sóli may have to conform to the terms of Edwin in ways 

which are much more unpleasant, say working at disagreeable toil for a slight wage. 

“Unless, then, the non-owner can produce his own food,” said Hale, “the law compels 

him to starve if he has no wages, and compels him to go without wages unless he obeys 

the behests of some employer. It is the law that coerces him to wage-work under penalty 

of starvation – unless he can produce food.36” Can Sóli produce his own food, then asked 

Hale? Probably not. The law of property forbids Sóli to cultivate any particular piece of 

ground unless he happens to be its owner. Hence, as Hale thought, Sóli is truly coerced in 

a market capitalist system, and it is the law of property that enables such private coercion. 

 

Of course, many classical liberals and libertarians disagree. “A person’s choice among 

differing degrees of unpalatable alternatives”, Nozick explained, “is not rendered 

nonvoluntary by the fact that others voluntarily chose and acted within their rights in a 

way that did not provide him with a more palatable alternative.37” One is not coerced to 

the extent that the circumstances that limit one’s alternative are not themselves coercive 

in nature – say as the circumstances are just other people exercising their rights. Nozick 

accordingly assumes, for example, that Edwin cannot be said to coerce Sóli in acting 

within his rights, and that if all people act within their rights with respect to Sóli, then, no 

matter how poor Sóli’s condition, Sóli is not coerced. Hence, following Nozick, 

libertarians have established a distinction between coercion and circumstances that limit 

                                                 
36 Robert L. Hale, “Coercion and Distribution”, Political Science Quarterly, Vol. 38, No. 3, 1923, p. 473. 
37 Robert Nozick, Anarchy, State, and Utopia, New York, Basic Books, 1974, pp. 263f. 
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alternatives non-coercively, and market exchanges are thought to be non-coercive 

inasmuch as such exchanges stay within the bounds of the law. Such a theory leads us to 

some conclusions that cannot be reconciled with the broader classical liberal philosophy. 

 

First, we would have to say that the legal owner of a spring in an oasis would not coerce 

people dying of thirst by asking an unreasonable price for his water, inasmuch as he is 

simply exercising his rights over the spring. This case, however, is the textbook example 

of a coercive monopoly. In the classical liberal rationale, it is used to explain why anti-

trust actions may be necessary to break up monopolies, or it is used to explain why 

property rights must be arranged as to prevent such monopolies to arise in the first place. 

 

Second, we would also have to say that there is no market coercion involved when, for 

example, Edwin threatens to fire Sóli for no good reason. As Gourevitch explains, in the 

United States, employers have legal powers called “managerial prerogatives”, which, 

within some broad boundaries, permit them to engage in a master and servant relationship 

with their employees. For instance, “managers may fire employees whose political views 

or sexual orientation or even physical appearance they disapprove of.38” Were such 

powers exercised by the state, surely classical liberals would condemn them as coercive. 

 

The general problem, as Hayek explained, is that “in defining coercion we cannot take for 

granted the arrangements intended to prevent it.39” The rights employers have are such 

arrangements, and therefore we cannot say that Edwin does not coerce Sóli in asking him 

                                                 
38 Alex Gourevitch, “The Limits of a Basic Income”, Basic Income Studies, Vol. 11, No. 1, 2016, p. 18. 
39 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 139. 
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to work at disagreeable toil for a slight wage because he is permitted to do so per property 

and contract law. The same goes for the oasis case. It means that people’s rights cannot 

define non-coercion in a given system. If the background institutions of markets can be 

shown to lead to economic desperation or manipulation by others, then we should not 

conclude that there is no problem of coercion inasmuch these institutions have 

appropriately defined people’s rights. It probably means that we should have additional 

institutions, for example a safety net, which will further minimize coercion in markets. 

 

Classical liberals usually endorse the doctrine of employment at will, permitting both 

employers and employees to terminate the employment relationship for any reason. They 

must, however, also address the coercive consequences of such a doctrine in market 

societies40. A complete government monopoly of employment, such as we could find in 

socialist states, is coercive from a classical liberal viewpoint. In such cases, there is no 

possibility to work for another employer, and therefore, Hayek noted, the employer 

would “possess unlimited powers of coercion.41” Yet we may note that if the law grants 

all employers in a market society discretionary powers, for example to act as capricious 

tyrants, then such a system is most probably coercive as well. Employees may go work 

elsewhere, but, wherever they go, they will have to deal with the same power of coercion. 

That markets are decentralized is not a guarantee of non-coercion if the rules permit 

manipulation by others, and if they lead to economic desperation for at least some people. 

 

                                                 
40 Payne v. Western & Atlantic Railroad Co., 81 Tenn. 507, 518-19 (1884), overruled on other grounds by 

Hutton v. Watters, 179 S.W. 134, 138 (Tenn. 1915). 
41 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 137. 
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Now, we may think, without authorized power to use violence, an institution cannot be 

called coercive, such that only the state and some agencies can coerce. Such a theory was 

championed by Ludwig von Mises. That is, private organizations within market societies 

are not coercive, as they are not expressly authorized to resort to violent action. More 

precisely, in a review of Hale’s book Freedom through Law, Mises wrote the following – 

“A state or a government is an apparatus of coercion and compulsion. Within the territory 

that it controls, it prevents all agencies, except those that it expressly authorizes to do so, 

from resorting to violent action. A government has the power to enforce its commands by 

beating people into submission or by threatening them with such action. An institution 

that lacks this power is never called a government.42” As Fried noted43, moreover, Mises 

clearly implied that an institution that lacks this power can never be called coercive. 

Edwin does not have the authority to beat Sóli into submission, as Sóli may very well 

look elsewhere if he wants a bag of peanuts, and therefore, Mises would say, the 

relationship between Edwin and Sóli is not coercive. Edwin lacks authorized power, or 

the monopoly of violence to put it in a Weberian way – and therefore he is not a coercer. 

 

Such an account, however, also misses several important points. First, it is not because 

the state has a monopoly on legitimate force that it also holds a monopoly on coercion. In 

fact, one may remember that Max Weber established a distinction between “legal 

coercion”, monopolized by the state, “physical coercion”, typical of a robber, 

“psychological coercion”, as exercised by a church, and the “indirectly coercive force of 

                                                 
42 Ludwig von Mises, “Review of Freedom through Law”, The Freeman, March 9, 1953, p. 410. 
43 B. Fried, The Progressive Assault on Laissez Faire, Cambridge, Harvard University Press, 2001, p. 47. 
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the market44”, the latter of which is what is missing in many classical liberal theories. 

Second, and more importantly, the monopoly the state has on force is not total. People 

can legitimately use force in self-defence. If Sóli tries to grab Edwin’s bag of peanuts, 

Edwin is presumably authorized by the state to use some force in resisting this invasion 

of his property rights45. Hence, what the state has is not a monopoly on legitimate use of 

force, but a monopoly on the authorization of use of force – or, if you will, a monopoly 

on authoritative decisions about who can and cannot use force. The classical liberal 

rationale for anti-trust law, or competition law outside the United States, rests precisely 

on such a distinction. The state does not authorize monopolies or cartels to use strategies 

akin to those used by organized gangsters, in extorting people or engaging in collusion. 

Yet the state authorizes homeowners to use some force in order to defend their property. 

 

These two accounts of coercion proposed by Nozick and Mises, therefore, fail to fit 

within the broader classical liberal rationale for market capitalism. A system of property 

rights is indeed coercive, or, in other words, the law allows some people to coerce others. 

“In protecting property the government is doing something quite apart from merely 

keeping the peace. It is exerting coercion46”, said Hale. To be more precise, the state 

reduces the total amount of coercion in society by employing the amount of coercion 

necessary to maintain property and contract law. The same rationale is used for limited 

government – though coercive, criminal law reduces coercion. Hence, market capitalism 

                                                 
44 Max Weber, Economy and Society, Berkeley, U. of California Press, 1978, pp. 313-9, 334-6, 729-31. 
45 See also, G.A. Cohen, “Capitalism, Freedom, and the Proletariat”, On the Currency of Egalitarian 

Justice, and Other Essays in Political Philosophy, Princeton, Princeton University Press, 2011, pp. 147-65, 

as well as, Jeremy Waldron, “Mr. Morgan’s Yacht”, in Christine Sypnowich (ed.), The Egalitarian 

Conscience: Essays in Honour of G.A. Cohen, Oxford, Oxford University Press, 2006, pp. 154-176. 
46 Robert L. Hale, “Coercion and Distribution”, Political Science Quarterly, Vol. 38, No. 3, 1923, p. 472. 
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has never been a system of laissez-faire for classical liberals, as, say, Aaron Director47 

and Jacob Viner48 explained. It is rather a carefully designed system which purpose is to 

limit coercion in society. That Nozick and Mises do not acknowledge the coercive nature 

of markets should make classical liberal wary of their understandings of coercion. These 

theories are non-generalizable, or ad hoc if you will, such that they cannot be used to 

shed light on many classical liberal objectives, save for vindicating limited government. 

 

§ 19. On Malibu Surfers and Beach Bums – The Tale of Valdr and Lóni 

 

The previously discussed theories of coercion do not satisfactorily capture the classical 

liberal objective of reducing the total amount of coercion in society. Whereas Nozick’s 

theory defines coercion through the arrangements intended to prevent it, namely a system 

of rights, Mises refuses to even consider the possibility of private coercion in market 

societies. Overall, it therefore seems like classical liberals should favour a theory of 

coercion as manipulation, following Hayek. That is, one is free to the extent that one can 

expect to shape one’s course of action in accordance with one’s present intentions. Now, 

the problem is the following – economic desperation as well as periods of extensive 

unemployment can lead to coercion in market societies, even though, of course, state 

redistribution will be coercive as well. Classical liberals, therefore, are facing a dilemma. 

A system of property rights will create specific sets of circumstances that will make some 

                                                 
47 Aaron Director, “The Parity of the Economic Market Place”, J. Law Econ., Vol. 7, 1964, p. 2. 
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people vulnerable to coercion, being at the mercy of tyrannical employers, and yet the 

state cannot address such a problem without having recourse to some coercion of its own. 

 

Broadly speaking, in a market society, there are only two ways in which the state can 

ameliorate poverty. First, and this is the usual strategy favoured by progressives, we may 

alter the proportion of the gain received by each individual member, such that we take 

from some to give to others. Second, we may increase the total social gains possible from 

political organization – or, as Epstein explains with a tale of two pies, government action 

may move a society from a small pie to a larger pie, while preserving the relative 

entitlement among the members of the group49. A rising tide, we are told, lifts all boats. 

Classical liberals normally favour this second Pareto improvement strategy, which is 

thought to be non-coercive, and which is certainly the best way to tackle poverty in the 

long run. But we could also ask the following question – what about the short run for 

people like Sóli and Sveinn who are faced with immediate problems of private coercion? 

 

Let me introduce a third story, which I call the tale of Valdr and Lóni. The conveniently 

named Valdr, which means “ruler”, is in fact the ruler of Malibu, while Lóni is a Malibu 

surfer, whose name fittingly means “the lazy one” in Old Norse. Malibu is peopled with 

somewhat affluent residents, though Lóni is certainly not. He is what we might call 

derogatively a “beach bum”, someone who is resistant to work. It just so happens that 

Lóni likes to spend his days surfing, that is, he has a high preference for leisure. Now, say 

Valdr is embarrassed by the inequality between Lóni and everyone else in Malibu, and 

                                                 
49 Richard Epstein, Takings, Cambridge, Harvard University Press, 1985, p. 4. See also, Richard Epstein, 
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therefore he enacts a new municipal tax – the Malibu surfer tax. There is about 13,000 

people in Malibu, all of whom now must pay $2 each year, which is then given to Lóni, 

hypothetically the only poor in Malibu, as a basic income guarantee. This is an obvious 

case of coercion for classical liberals – it is forced redistribution. Though I will later 

argue for an even more comprehensive guarantee to counter the evils of private coercion, 

we must first understand why state coercion has always been such a problem for classical 

liberals, so that we may, later on, compare the evils of redistributive and private coercion. 

 

The problem is then the following – a free market economy will make everyone better-off 

in the long run, including Sóli and Lóni, though it will also create the conditions under 

which Sóli may have to accept to work for Edwin at disagreeable toil for a slight wage in 

the short run. Meanwhile, Lóni will surf all day, as long as there are still waves on Zuma 

Beach. “In the sweat of thy face”, says the Book of Genesis, “shalt thou eat bread50” – 

and yet Lóni could not care less about working, even if it means he has to fast until 

someone like Valdr is compassionate enough to present him a bit of bread free of charge. 

 

To be more precise, we are now faced with three problems. First, if the state alters the 

proportion of the gain received by each individual member, it is state coercion. Second, if 

the state does nothing, then poor people like Sóli will have to endure some cases of 

private coercion, say they will be forced to do some immiserating work – thus becoming 

vulnerable to manipulation by others. Third, as Epstein noted, state coercion will benefit 

some individuals greatly, like lazy Lóni, while others will benefit only a small bit51. 
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Classical liberals may then prefer the evils of private coercion to the evils of state 

coercion, as the latter carries additional risks. For example, state coercion may promote 

idleness and skew the distribution of gains. After all, “the strongest of all the arguments 

against the interference of the public with purely personal conduct,” said John Stuart 

Mill, “is that when it does interfere, the odds are that it interferes wrongly, and in the 

wrong place.52” Many classical liberals have indeed been distrustful of state intervention, 

but, I want to suggest, such a position is inconsistent with their concern for non-coercion. 

 

Overall, we could think, classical liberals favour the following theory of coercion. One 

coerces when one does not preserve the relative entitlement of the people in a given 

society, as determined through a certain baseline – for example, the state of nature or 

laissez-faire. “The implicit normative limit upon the use of political power”, said Epstein, 

“is that it should preserve the relative entitlements among the members of the group, both 

in the formation of the social order and in its ongoing operation.53” Such a theory permits 

us to explain why a limited government is needed to address private coercion – as, for 

example, the mugger disrupts the relative entitlements of the people he robs. It also 

explains the classical liberal distrust of progressive taxation – although, as I will show 

afterward, such a distrust may be misplaced. Moreover, such an understanding of 

coercion echoes the famous “enough and as good” proviso John Locke has championed54. 

 

“Whatsoever then he removes out of the state that nature hath provided, and left it 

in, he hath mixed his labour with, and joined to it something that is his own, and 

                                                 
52 John Stuart Mill, On Liberty, Oxford, Oxford University Press, 2008, p. 92. 
53 Richard Epstein, Takings, Cambridge, Harvard University Press, 1985, p. 4. 
54 John Locke, Two Treatises of Government, II.v.27, New Haven, Yale University Press, 2003, p. 112. 
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thereby makes it his property. It being by him removed from the common state 

nature hath placed it in, it hath by this labour something annexed to it that 

excludes the common right of other men. For this labour being the unquestionable 

property of the labourer, no man but he can have a right to what that is once 

joined to, at least where there is enough, and as good, left in common for others.” 

 

Such a proviso, as Nozick understood it, “is meant to ensure that the situation of others is 

not worsened.55” Similarly, as Zwolinski notes, the proviso says that, “Natural resources 

should be used, in some sense, for the benefit of all persons, not just a privileged few.56” 

Now, although we may agree that market capitalism makes most people better-off, as it 

dramatically increases the stock of goods that can be acquired through trade, the problem 

is that some people will not benefit from such a system of property and contract law57. 

Markets do not benefit “everyone”. Hence, that people like Sóli cannot afford to buy a 

bag of peanut without having to submit to the will of Edwin is a problem for classical 

liberals, or at least it should be. It is true that people will develop legitimate expectations 

around their property rights, permitting them to shape their course of action in accordance 

with their intentions. But a given system of property rights can only be used as a rough 

benchmark to decide what is or what is not coercive in a given society – since, such a 

system of rights cannot have any normative authority over our understanding of coercion. 

 

                                                 
55 Robert Nozick, Anarchy, State, and Utopia, New York, Basic Books, 1974, p. 175. 
56 Matt Zwolinski, “Property Rights, Coercion, and the Welfare State: The Libertarian Case for a Basic 

Income for All”, The Independent Review, Vol. 19, No. 4, 2015, p. 519. 
57 See, for example, Karl Widerquist, “Reciprocity and the Guaranteed Income”, Politics & Society, 

Vol. 27, No. 3, 1999, pp. 387-402. 
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Redistribution will indeed alter the pro rata division within a given society, but that may 

not be such a problem if the goal is indeed to reduce the total amount of coercion. It is 

unlikely that a single mechanism, say market capitalism, will be able to fulfill on its own 

such a classical liberal objective, and thus we may have to accept some redistribution as a 

way to compensate for the shortcomings of market capitalism that cannot address some 

forms of economic coercion in the labour market. In this case, redistribution supplements 

market institutions – as we accept some coercion to reduce a greater amount of coercion. 

 

We should remember that private coercion is a problem in market societies “hic et nunc”, 

that is, “here and now”, for a few people living destitute lives. Valdr is certainly coercing 

Malibu residents with his Malibu surfer tax, but, I argue, he is also preventing another 

kind of coercion. The crucial lesson from a classical liberal point of view is as follows – 

market capitalism will radically reduce the total amount of coercion in society, which will 

benefit most people, though not everyone, unfortunately. A few poor people like Sveinn 

and Sóli will have to submit to the unsavory character of people like Harri and Edwin, 

that is, some tyrannical foreman or exploitative businessperson. Since, as Zwolinski 

notes, the classical liberal tradition is individualistic, not aggregative, we therefore have 

to have a mechanism that ensures that the total amount of coercion is reduced for 

everyone, not just for most people. A basic income guarantee is such a mechanism, and, 

as I will suggest, such a guarantee should aid everyone, including people like Lóni, as 

lazy as they may be, if we are to be consistent with the classical liberal theory of liberty. 
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§ 20. From Private Coercion in Markets to the Basic Income Guarantee 

 

From a classical liberal viewpoint, freedom is the absence of coercion, by which Hayek 

meant the “independence of the arbitrary will of another”. The affinity between Hayek’s 

theory of freedom and the neo-Roman republican theory of freedom as non-domination 

has been noticed before, for example by David Dyzenhaus58, Andrew Lister59, and Matt 

Zwolinski60 – although this is an important point that has been mostly ignored for too 

long. The problem of non-domination has recently been appropriated by neo-Roman 

republicans, especially with the famous case of the benevolent slave master as it was 

explained by Philip Pettit61, and yet a similar concern can be found in the works of 

classical liberals like Adam Smith62 and Adam Ferguson63. In fact, Hayek told the story 

of the benevolent slave master long before neo-Roman republicans did64. My goal is not 

to undermine the republican argument, but to show that it is not distinctively republican, 

as most classical liberals have a theory of non-domination as well. “Malo periculosam 

libertatem quam quietam servitutem”, that is, “I prefer the tumult of liberty to the quiet of 

servitude.” It was a Roman maxim, though it is also a classical liberal one. Such a theory 

of coercion, moreover, can be used to explain why we have to have an unconditional 

basic income guarantee in a classical liberal polity, as this section will now demonstrate. 

 

                                                 
58 David Dyzenhaus, “Freedom under an Order of Public Law: From Hobbes through Hayek to 

Republicanism”, in R. Uitz (ed.), Freedom and its Enemies, Utrecht, Eleven Int. Publishing, 2015, 264 pp. 
59 Andrew Lister, “The ‘Mirage’ of Social Justice”, Critical Review, Vol. 25, No. 3-4, 2013, p. 419. 
60 Matt Zwolinski, “Why Did Hayek Support a Basic Income?”, libertarianism.org, December 23, 2013. 
61 Philip Pettit, Republicanism, Oxford, Oxford University Press, 1997, pp. 31-5. 
62 Adam Smith, The Theory of Moral Sentiments, VI.ii.2.17, Lectures on Jurisprudence, 333. See also, 

Samuel Fleischacker, A Third Concept of Liberty, Princeton, Princeton U. Press, 1999, pp. 140-183. 
63 Adam Ferguson, An Essay on the History of Civil Society, Cambridge, Cambridge University Press, 

1995, pp. 118ff, 247ff, 249. 
64 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, pp. 19f. 
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The classical liberal theory of freedom follows Kant’s intuition according to which 

people have a strong interest in having no other person determine their own purposes65. 

Using such an account of coercion, I now propose three conclusions, each linked to one 

of the three tales, so that we may see how the classical liberal theory of freedom can 

justify an unconditional basic income guarantee, without assuming any altruistic motive. 

 

First, concerning the tale of Edwin and Sóli, there is private coercion in market societies, 

inasmuch as poor individuals often have no real possibility for autonomy-exercising 

choice. Though some people may be ready to consent, for example, to the conditions of 

sweatshop labour, it does not follow that such consent is also an expression of self-

mastery. Following Justice Holmes, we may say that “the fact that a choice was made 

according to interest does not exclude duress.66” Of course, we have to be careful with 

such an assumption. Unfortunately, not everyone can be a professional baseball player. 

Most courses of action are only open for so many people, and yet recall that a limited 

course of action does not make one unfree according to Hayek. The question is rather 

about having a private sphere with which no one can interfere. Extreme poverty, we 

could then say, cultivates private coercion, as it makes it that much easier for someone 

else to manipulate one. Economic desperation forces some people to submit to the will of 

others. In this case, that there are many well-off employers who would offer lousy jobs 

does not make the would-be employees any more free – Sóli’s consent to work for Edwin 

at disagreeable toil for a slight wage is not necessarily an autonomy-exercising decision. 

 

                                                 
65 Arthur Ripstein, Force and Freedom, Cambridge, Harvard University Press, 2009, p. 111. 
66 Union Pac. R. Co. v. Public Service Commission of Missouri, 248 U.S. 67, 70 (1918). 
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Hence, classical liberals should indeed follow Gowder in saying that the most plausible 

version of economic liberty requires the state to “guarantee, if possible that no one will be 

driven by economic desperation to engage in immiserating work, which may impair 

rather than facilitate his or her pursuit of the good.67” A classical liberal polity should be 

concerned with the pressing issue of occupational choice – for many unskilled workers 

entering the labour market may be a coercive experience, in which they can be made to 

agree, through a binding agreement, to submit to the will of an employer so not to starve. 

 

Second, concerning the tale of Sveinn and Harri, and building on our first conclusion, we 

must consider an additional side of private coercion, namely what could be called the 

problem of “little tyrants”. Though Sóli may face coercion, having to go work for Edwin 

if he wants to eat, we must acknowledge that people like Sveinn also face coercion within 

the workplace. Such a point was well-understood by Nozick, as he gave the following 

example of workplace coercion – “You threaten to get me fired from my job if I do A, 

and I refrain from doing A because of this threat”, and therefore “I was coerced into not 

doing A.68” In some industries, say the worst service-sector jobs, workers are regularly 

faced with such instances of private coercion, which should perhaps make us question the 

justice of the doctrine of employment at will, too often enabling “little tyrants” within a 

given company. Save for some protections against gender and race discrimination, 

employees may then be fired for good or bad reasons, as well as for no reason at all, 

which may enable bizarre and undignified cases of private coercion. For example, 

employees are sometimes forbidden to pee, or commanded to pee, or asked to dress in 

                                                 
67 Paul Gowder, “Market Unfreedom”, Critical Review, Vol. 26, No. 3-4, 2014, p. 306. 
68 Robert Nozick, “Coercion”, in Socratic Puzzles, Cambridge, Harvard University Press, 1997, p. 16. 
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some unusual ways. As Bertram, Robin, and Gourevitch noted, employers are then 

granted powers forbidden to the state – they are allowed to punish without due process69. 

 

The tale of Edwin and Sóli demonstrated that the capitalistic organization of society itself 

includes some inherently coercive features, forcing people to enter the labour market, less 

they starve. The tale of Sveinn and Harri, conversely, shows how people often have to 

face cases of coercion inside the workplace. Overall, then, there are problems of private 

coercion both inside and outside the workplace, which must be addressed by the state. A 

basic income guarantee is one such way to address the problems of private coercion. It 

permits people, first, to resist having to integrate the labour market under coercive 

circumstances, and, second, to refuse to go along with the caprice of tyrannical foremen. 

If no one is to be left behind, then classical liberals should embrace such a guarantee. 

This conclusion can be accepted by most, if not all, classical liberals. For example, we 

may remember that Hayek has argued for an assured minimum income, that is, a non-

market safety net, or “a floor below which nobody need to descend.70” The basic income, 

however, if made unconditional, will lead us to the Malibu surfer problem we examined. 

 

Third, then, concerning the tale of Valdr and Lóni, the Malibu surfer problem is not as 

serious an objection to a social safety net as may be thought. Some classical liberals like 

Epstein may very well complain against giving a 22-year-old $10,000 per year for living 

at home with his parents and hanging out with his friends71, and yet, we should ask, what 

                                                 
69 Chris Bertram, Corey Robin, and Alex Gourevitch, “Let It Bleed: Libertarianism and the Workplace”, 

crookedtimber.org, July 1, 2012. 
70 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 249. 
71 R. Epstein, “Can Anyone Beat the Flat Tax?”, Soc. Philos. Policy, Vol. 19, No. 1, 2002, p. 166. 
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is the alternative? Are we to give money only to the “deserving poor”, like did the Old 

Poor Law72? As a matter of fact, Epstein thinks so, as he wrote the following – “no gift of 

assistance should be made in unconditional fashion. Some investigation should be made 

of the condition of the recipient, and some restrictions should be imposed on the way in 

which the gift, whether in cash or kind, is used.73” If we are to reduce the total amount of 

coercion for everyone, and not just for most people, our third conclusion must be that 

some gift of assistance should be made unconditionally, without which the so-called 

“underserving” poor will be vulnerable to private coercion. We would also have to invade 

the private life of all those who would receive state assistance, which, of course, is not 

something that can be welcomed by classical liberals74. Will an unconditional guarantee 

lead to a life of self-indulgence for some people like Lóni and idle teenagers? Yes, it will. 

But the problems of private coercion Sóli and Sveinn are facing are serious enough that 

we must be ready to shoulder such a cost. As undeserving as a few people may be, an 

unconditional safety net safeguards market societies from the evils of private coercion, 

permitting people to avoid intolerable works, be they degrading or unbearably tedious75. 

 

“For the ‘underserving poor,’ those responsible for their own fate,” once stated the 

Charity Organisation Society, “abuse of the relief system could only be curbed by 

‘making it as distasteful as possible to the applicants; that is, by insisting (as a general 

                                                 
72 See, for example, Karl Polanyi, The Great Transformation, Boston, Beacon Press, 2001, pp. 81ff. 
73 R. Epstein, “Can Anyone Beat the Flat Tax?”, Soc. Philos. Policy, Vol. 19, No. 1, 2002, p. 167. 
74 See also, for the left-liberal viewpoint, Will Kymlicka, “Left-Liberalism Revisited”, in Christine 

Sypnowich (ed.), The Egalitarian Conscience, Oxford, Oxford University Press, 2006, p. 24. 
75 Paul Gowder, “Market Unfreedom”, Critical Review, Vol. 26, No. 3-4, 2014, p. 306. Also, though 

Michael Munger does not think a basic income can be part of a truly libertarian state, he acknowledges that 

it reduces coercion and increases procedural fairness. Michael C. Munger, “Basic Income Is Not an 

Obligation, But It Might Be a Legitimate Choice”, Basic Income Studies, Vol. 6, No. 2, pp. 1-11. 
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rule) on a labour test or residence in a workshop.’76” After approvingly quoting that 

passage, typical of the Benthamite rhetoric used in the Poor Law Amendment Act 1834, 

Rothbard explained that the libertarian position calls for “the complete abolition of 

governmental welfare and reliance on private charitable aid, based as it necessarily will 

be on helping the ‘deserving poor’ on the road to independence as rapidly as possible.77” 

Some classical liberals have indeed defended a similar position as they argued against the 

welfare state. One of the main problems was perhaps better captured by Jeremy Bentham 

when he explained the following. “In this country, under the existing poor laws, every 

man has a right to be maintained, in the character of a pauper, at the public charge: under 

which right he is in fact, with a very few exceptions, (amounting not to one perhaps in 

fifty,) maintained in idleness.78” Simplifying greatly, welfare benefits putatively 

encourage laziness, and social justice is consequently not to be understood as a reciprocal 

relationship among different parties – it is rather an institutional protection of idleness79. 

 

Such a problem, following John Rawls80, is now colloquially known as the Malibu surfer 

problem – that is, the welfare state is thought to lead to a life of self-indulgence for some 

people who consume more than their fair share of public resources. To use state coercion 

to support these idle persons, it is therefore thought, is wrong. This paper has disproved 

such a thought. It is not viable to merely help the deserving poor. Leaving aside the 

intractable problems that would accompany any attempt to pick up those who are indeed 

                                                 
76 Charity Organisation Society, 2nd Annual Report, 1870, p. 5, in Murray Rothbard, For a New Liberty: 

The Libertarian Manifesto, New York, Collier Books, 1978, p. 148. 
77 M. Rothbard, For a New Liberty: The Libertarian Manifesto, New York, Collier Books, 1978, p. 148. 
78 Jeremy Bentham, “Outline of a Work Entitled Pauper Management Improved”, in The Work of Jeremy 

Bentham Vol. VIII, Edinburg, William Tait, 1843, III.ii.1, p. 401. 
79 “If any should not work, neither should he eat.” 2 Thess. 3:10. 
80 J. Rawls, “The Priority of Right and the Ideas of the Good”, Philos. Public Aff., Vol. 17, 1988, p. 257. 
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“deserving81”, we need to consider how market institutions can be coercive, either 

directly or indirectly, which must be remedied if we accept the classical liberal rationale. 

 

Yet in a just society, said Rawls, “each is to do his part in society’s cooperative work82”. 

A basic income, on the other hand, permits people to lead a life of self-indulgence, 

consuming more than their fair share of public resources. This is called the “exploitation 

objection” – it says that it is wrong to live off the labour of others. Stuart White proposed 

three responses to this objection, but for classical liberals only one of these answers 

suffices to justify an assured income. The “balance of fairness response”, explains White, 

goes as follows – “introducing a basic income will, on balance, prevent greater injustice 

than it might create.83” For classical liberals, the greater injustice is private coercion – 

that is, having one’s privacy invaded by one’s employer, having to obey the impulsive 

will of your manager, and having to do demeaning sweatshop labour so not to go hungry. 

 

As White noted, such a response concedes that the basic income guarantee will introduce 

some injustice. It will disrupt the relative entitlement of the people, making some people 

worse-off to make others better-off. Such redistribution is coercive. It is also most 

probably exploitative for Lóni to live off the labour of Sóli and Sveinn. But, overall, the 

argument is that the evils of private coercion are greater than those accompanying a 

comprehensive social safety net, and the evils to be removed by such a safety net are 
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greater than those that accompany the governmental interference necessary to carry out 

such a net84. If we follow Hayek in defining coercion as being made to act according to 

someone else’s will rather than one’s own, then it seems the above examples of private 

coercion are worse than being forced by your government to pay a few more tax dollars. 

 

Such a “balance of fairness” argument, following White, shows why classical liberalism 

should indeed be committed to an unconditional basic income guarantee. A different 

liberal tradition that would not be so concerned with coercion, however, may have to use 

additional arguments to justify such a guarantee. But the classical liberal concern for non-

coercion is strong enough that no additional argument is needed, provided that we can 

show that the total amount of coercion in society can be reduced for everyone by the state 

employing the amount of coercion necessary to maintain such a basic income guarantee. 

 

We have now established that the classical liberal state is obligated to maintain a basic 

income guarantee by its underlying justification. Yet one could want additional reasons to 

support an unconditional guarantee rather than a conditional one. The purpose of the 

basic income guarantee is to enhance everyone’s capacity to refuse to do immiserating 

work, which makes people vulnerable to coercion. To make such a guarantee conditional 

on willingness to work, therefore, would be self-defeating. That is, if we assess the 

people’s willingness or ability to work before we provide the basic income, then we 

essentially defeat the initial objective of the guarantee, which is to create a private sphere 

to counter the coercive nature of the labour market. In this case, coherence requires of 

                                                 
84 Hence, we may disagree with Wilhelm von Humboldt who said that “the freedom of private life always 

increases in exact proportion as public freedom declines”, where public freedom is defined as the authority 

granted to legislators. W. von Humboldt, The Limits of State Action, Indianapolis, Liberty Fund, 1993, p. 6. 
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classical liberals that they endorse an unconditional guarantee, as this chapter explained, 

because their individualistic theory cannot justify leaving anyone behind, and because 

they cannot invade the private life of all those who need, or would need, state assistance. 

 

It is regrettably common to say that the classical liberal tradition is consequentialist and 

focused on aggregate happiness85, especially following, say, John Rawls86 and Samuel 

Freeman87. Yet to do so is almost certainly to misread classical liberalism. After all, 

Hayek did not call his book The Constitution of Happiness but The Constitution of 

Liberty, and, similarly, Friedman did not title his book Capitalism and Happiness but 

Capitalism and Freedom. The classical liberal justification for the state consists in the 

need to reduce the amount of coercion to which individuals are subject, not to make 

people happier, and therefore the above argument for an unconditional basic income 

guarantee can explain both the wider features of a classical liberal polity as well as the 

principled commitment to that guarantee – which was never explicitly given by Hayek. 

 

In conclusion, following the theory of coercion championed by Hayek, this chapter has 

provided a thoroughly principled classical liberal argument for an unconditional basic 

income guarantee. Bentham thought that forty-nine out of fifty people benefitting from 

the English poor laws were “maintained in idleness.88” Yet even if we have to support 

forty-nine Malibu surfers to avoid that one person like Sóli is coerced, then so be it. Of 

course, classical liberals should rather try to find institutional ways in which we may 

                                                 
85 J. Gray, “Hayek and the Rebirth of Classical Liberalism”, Literature of Lib., Vol. 5, No. 4, 1982, p. 50. 
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87 Samuel Freeman, Rawls, New York, Routledge, 2007, p. 45. 
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lower the cost of such assistance, but the assistance itself cannot be questioned. As 

Friedman noted, any redistributive measure to ameliorate poverty will reduce the 

incentives poor people have to help themselves89. This is a problem, and yet it is nowhere 

as serious as the problems of private coercion in a market society. “In the general course 

of human nature,” said Alexander Hamilton, “a power over a man’s subsistence amounts 

to a power over his will.90” If we are to accept the classical liberal rationale for market 

capitalism, this is simply not something that can be allowed – Sóli and Sveinn should be 

able to act according to their own will, and not according to the whim of their supervisor. 

 

                                                 
89 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 192. 
90 Alexander Hamilton, The Federalist Papers, 79, New York, Signet Classic, 1999, p. 471. 
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Chapter 5. 

The Fictitious Liberal Divide: 

Economic Rights Are Not Basic 
 

 

How shall your houseless heads and unfed sides, 

Your looped and windowed raggedness, defend you 

From seasons such as these? 

William Shakespeare, King Lear, 3.4 

 

 

The main question dividing neoclassical and high liberals is about how economic rights 

rank compared to other rights, and compared to other public goals. That is, the question is 

about what can or cannot outweigh economic rights. High liberals argue that economic 

rights can be outweighed by any legitimate state interest, such that they are prima facie 

rights. Neoclassical liberals, conversely, have recently sought to elevate economic rights 

to basic rights, which could then only be outweighed by other basic rights. Rule 

egalitarianism splits the difference, showing where the real debate should be for classical 

liberals. Economic rights are prima facie in that they can indeed be outweighed by, say, 

considerations of utility, though neoclassical liberals are correct to say that such rights are 

much more important than high liberals normally recognize. It does not follow, however, 

that economic rights are basic, like neoclassical liberals contend, as this chapter explains. 

 

§ 21. Are Economic Rights Basic According to Classical Liberals? 

 

One of the goals of the modern welfare state is to confer benefits to the worst-off. This 

commendable promise, however, usually involves the unrecompensed impoverishment of 
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the best-off, that is, the fundamental promise of the welfare state today is fulfilled 

through a mandatory system of taxes and transfers, which involves two main ideas – the 

permanent diminution of the donor’s capital resources and an increase in the resources of 

the donee. These are two of the three classical elements of a donation, according to 

Reinhard Zimmermann, the third element being the intention of the donor to enrich the 

donee1. The problem for many classical liberal opponents of the welfare state is that this 

third notion of intent is often missing. The very existence of the welfare state is indeed 

tied to the policing of transfers of benefits without which it could not fulfill its existential 

purpose, or so it thought – people are forced into this largescale philanthropic enterprise. 

 

Unlike the friendly societies of the late eighteenth up to the early twentieth centuries, 

which provided some financial security to their members, as well as few notable social 

services, the modern welfare state is not based on mutual associationship. People are 

asked to surrender their property without their consent, which has been a major problem 

for classical liberals like Milton Friedman who thought that it is regrettable to substitute 

compulsory for voluntary action2, as well as for Richard Epstein who considers many 

such instances of forced exchanged as acts of aggression3. The question is then the 

following – how can the proverbial classical liberal commitment to economic freedom be 

reconciled with social justice realized through forced exchanges? It is indeed common to 

assume that the core disagreement between classical and high liberals concerns the 

                                                 
1 Reinhard Zimmermann, The Law of Obligations: Roman Foundations of the Civilian Tradition, Cape 

Town, Juta & Co., 1992, p. 479. 
2 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 195. 
3 R. Epstein, “Taxation in a Lockean World”, Social Philosophy and Policy, Vol. 4, No. 1, 1986, p. 49. 
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harmonization of economic rights with a theory of justice. Such was Samuel Freeman’s 

argument in his recent paper “Capitalism in the Classical and High Liberal Traditions”: 

 

“Where liberals primarily disagree is on the nature and status of economic rights 

and liberties, including the extent of freedom of contract and rights to private 

property in land, raw materials, and other productive resources.4” 

 

This chapter argues that there is no real disagreement about the nature of economic rights 

within the liberal tradition, since both classical and high liberals share the same 

understanding of economic rights as prima facie rights. One could retort that Freeman 

may have meant that classical and high liberals disagree about what economic rights 

people have. But people have mostly the same economic rights according to these two 

liberal traditions. The dispute, I argue, is rather about the moral considerations that may 

be used to outweigh such rights, although, even then, liberals will agree on many points. 

 

This chapter will accordingly attempt to bridge the gap between the two liberal traditions, 

specifically focusing on the classical liberal side of that gap – though the gap itself, I may 

add, is due to an inflated rhetoric coming from both sides. Following John Rawls, high 

liberals have downplayed the importance of economic rights for a theory of justice, while, 

conversely, classical liberals are well known for criticizing such “economic 

exceptionalism”, that is, the undue relegation of economic rights to a lower level of 

protection. It would thus appear that although classical and high liberals may agree on 

                                                 
4 Samuel Freeman, “Capitalism in the Classical and High Liberal Traditions”, Social Philosophy and 
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some common redistributive policies to help the poor, they simply cannot agree on the 

nature of the economic rights behind any such redistribution. This is a mistaken intuition, 

which may lead one to get the wrong impression about the liberal theory of economic 

rights. Both classical and high liberals understand economic rights as prima facie rights. 

 

The specific nature of economic rights, I should note, is still a controversial point in the 

liberal tradition5. For example, neoclassical liberals like John Tomasi have recently 

argued that economic are basic, and so did Daniel Shapiro6, though, as we will see, it is 

unlikely that they understood the same thing by the notion of “basic” as Rawls. Jeppe von 

Platz has also argued for basic economic rights, amending Rawls’s theory with a moral 

power to engage in socially productive work, which, in turn, justifies a right-to-work7. 

Conversely, scholars such as Alan Patten8 have argued against such equation of economic 

rights and basic rights. By using the language of basic rights, indeed, classical liberals run 

the risk of misrepresenting their own theory. To say that economic rights are basic is to 

disallow eminent domain as well as the taxes-and-transfers system of the modern welfare 

state. Such a position, I think, cannot plausibly be a liberal one. In fact, “liberalism has 

always accepted without question”, said Frank Knight, “the doctrine that every member 

of society has a right to live at some minimum standard, at the expense of society as a 

whole.9” Provided that such is indeed an accepted classical liberal doctrine, as both 

                                                 
5 See also, Randy E. Barnett, The Structure of Liberty, Oxford, Oxford University Press, 2014, p. 315 
6 D. Shapiro, “Liberalism, Basic Rights, and Free Exchange”, J. Soc. Philos., Vol. 26, No. 2, 1995, pp. 103-

126, and “Liberal Egalitarianism, Basic Rights …”, Reason Papers, Vol. 18, 1993, pp. 169-188. 
7 Jeppe von Platz, “Social Cooperation and Basic Economic Rights: A Rawlsian Route to Social 

Democracy”, Journal of Social Philosophy, Vol. 47, No. 3, 2016, pp. 288-308. 
8 A. Patten, “Are The Economic Liberties Basic?”, Critical Review, Vol. 26, No. 3-4, 2014, pp. 362-74. 

Also J. v. Platz, “Are Economic Liberties Basic Rights?”, Pol. Phil. Econ., Vol. 13, No. 1, 2014, pp. 23-44. 
9 Frank H. Knight, Freedom and Reform, Indianapolis, Liberty Press, 1982, pp. 61f. 
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Friedrich Hayek10 and Milton Friedman11 acknowledged, it is clearly in need of 

additional thoughts, if only that we may appreciate the extent to which a society-wide 

obligation can force specific people to dish out, while others are rather left unscathed. 

Hence, this chapter will disagree with Samuel Freeman when he asserted the following: 

 

“Classical liberals generally hold that the economic liberties are to be regarded 

and guaranteed as among the basic liberties; or if they are not strictly basic 

liberties, then economic liberties resemble basic liberties in that they can only be 

restricted for special reasons.12” 

 

There are two problems in this passage. First, strictly speaking, economic rights are not 

“basic” for classical liberals, since they are rather prima facie rights that can be 

outweighed by some other considerations, such as efficiency or social justice. Second, it 

would be imprecise to define basic rights as rights that can only be outweighed for special 

reasons, as the idea of “special reasons” is too broad. In fact, as Rawls explained, basic 

rights are rather rights that can only be outweighed by other basic rights, and, of course, 

neither classical nor high liberals can accept to put economic rights into such a category. 

 

The question we should ask about the transfer of benefits is then the following – how can 

rich people be obligated to give to poor people, that is, how can people who rightfully 

own some things be forced into some transfers of benefits? This chapter will attempt to 

answer such a question, furthering a nascent literature that pursues social justice from a 

                                                 
10 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 249. 
11 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 192. 
12 S. Freeman, “Capitalism in the Classical ...”, Soc. Philos. Policy, Vol. 28, No. 2, 2011, p. 20. 
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classical liberal standpoint. I have already examined why we need social justice in a 

classical liberal polity previously, but we now have to highlight another important issue 

to such a research interest – the notion of economic right often exaggeratedly widens the 

gap between classical and high liberals, while in fact it can be used to narrow such a gap. 

 

I begin (§22) by a reconstruction of the main arguments defended by John Rawls, Daniel 

Shapiro, and John Tomasi regarding the importance of economic rights for a theory of 

justice. I then (§23) go over the debate about the nature of economic freedom within the 

classical and high liberal traditions, distinguishing four concepts of rights. Afterward, I 

use two cases of eminent domain to uncover the acceptable classical liberal limits to most 

economic rights, namely (§24) Kelo v. City of New London, which was about the private 

use of private property, as well as (§25) Hawaii Housing Authority v. Midkiff, which was 

about the autonomy of people, showing why social justice can override economic rights. 

 

§ 22. The Diversity Argument for Economic Rights Being Basic 

 

Let us begin by a brief reconstruction of what may be called the “diversity” argument for 

economic rights being basic, which is endorsed by many neoclassical liberals today. 

Rawls denied that economic rights counted as part of the “basic” liberties protected by his 

first principle. Shapiro and Tomasi criticized Rawls, arguing that economic rights should 

count as basic, which, following Alan Patten, I will show is incorrect. My thesis is that 

there is no disagreement in the liberal tradition regarding the nature of economic rights, 
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although there is a clear disagreement regarding the importance of such rights for people. 

In the end, I argue, the diversity argument invalidates the neoclassical liberal conclusion. 

 

As I noted above, a right is basic, according to Rawls, when it can only be outweighed by 

other basic rights, and when other aspects of justice can be pursued only by those means 

that fully respect the basic rights. The list of basic rights Rawls proposed goes as follows 

– freedom of thought, liberty of conscience, the political liberties, freedom of association, 

the freedoms specified by the liberty and integrity of the person, and the rights and 

liberties covered by the rule of law13. Yet economic rights are conspicuously missing 

from such a list14, which Rawls explained by introducing the following three arguments: 

 

(Ri) The “moral powers” argument – i.e. basic rights must provide the social 

conditions that enable free and equal persons to exercise and develop his or her 

most significant capacities. The first moral power is the capacity for a conception 

of the good, and the second is the capacity for a conception of justice15. 

(Rii) The “diversity” argument – i.e. basic rights must maintain and protect the 

flourishing of a wide variety of determinate conceptions of the good within the 

limits of justice16. 

(Riii) The “overlapping consensus” argument – i.e. basic rights must help to 

constitute and promote a stable society under modern democratic conditions17. 

 

                                                 
13 John Rawls, Political Liberalism, New York, Columbia University Press, 1993, p. 291. 
14 See L. Lomasky, “Libertarianism at Twin Harvard”, Soc. Philos. Policy, Vol. 22, No. 1, 2005, pp. 180f. 
15 John Rawls, Justice as Fairness: A Restatement, Cambridge, Harvard University Press, 2001, pp. 112f. 
16 John Rawls, Political Liberalism, New York, Columbia University Press, 1993, pp. 303f. 
17 John Rawls, Political Liberalism, New York, Columbia University Press, 1993, pp. 140ff. 
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Now, Rawls has argued that either capitalist or socialist economic rights cannot “be 

accounted for as necessary for the development and exercise of the two moral powers.18” 

That is, he repeatedly insisted that his theory of justice had no commitment to either 

capitalism or socialism, as the economic rights these theories defend are not required in 

order to exercise and develop the two moral powers, and therefore economic rights are 

not basic – they do not make up his first principle of justice19. The only exception is the 

“right to hold and to have personal property20”, which falls under the “liberty and 

integrity of the person”. But more conventional economic rights, like a right to free 

exchange or commercial property rights, Rawls insisted, are not basic. Such rights can be 

outweighed by some reasons of public good and possibly even by perfectionist values. 

The absence of most economic rights from Rawls’s list of basic rights, of course, has 

been a major problem for classical liberals, and it was challenged by neoclassical liberals. 

 

Shapiro has objected to the Rawlsian argument detailed above that Rawls was mistaken 

about the implications of his theory of basic rights. Even though some rights may not be 

“required” by (Ri), Shapiro notes, they may still be “compatible” with (Ri) – and Rawls 

clearly thought that both capitalism and socialism were compatible with his theory of 

justice, for otherwise he would not have said that his theory is indifferent between them. 

Hence, Shapiro writes the following – “once one shows that a certain right is compatible 

with the exercise and development of the two moral powers, then the diversity argument 

can legitimately be used to support that right by showing that the recognition of the right 

allows a greater diversity of (permissible) conceptions of the good than would exist were 

                                                 
18 John Rawls, Political Liberalism, New York, Columbia University Press, 1993, p. 298. 
19 John Rawls, A Theory of Justice, Oxford, Oxford University Press, 1999, p. 266. 
20 John Rawls, Political Liberalism, New York, Columbia University Press, 1993, p. 298. 
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the right not recognized.21” Inasmuch as some economic rights are compatible with (Ri), 

they may be regarded as basic by using the diversity argument (Rii), Shapiro has argued. 

 

Consider the case of the capitalist kibbutz. If your understanding of the good life is to 

become a businessperson, then you may do so in a capitalist society, though not in a 

socialist one. If your understanding of the good life, conversely, is to live in a kibbutz or 

a commune, then you may do so in both a socialist and a capitalist society. That is, the 

socialist theory of economic rights would not permit some capitalist endeavours, as 

Shapiro notes, while the capitalist theory of rights is perfectly compatible with socialist 

endeavours, say people living in a kibbutz. Hence, “market capitalism allows a wider 

variety of conceptions of the good to exist than does market socialism22”. Jason Brennan 

also used such an asymmetry argument in his critique of socialism – “Capitalism is 

tolerant. Want to have a worker-controlled firm? Go for it. Want to start a kibbutz or 

commune in which everything is collectively owned? No problem.23” Not only is (Rii) 

supporting the capitalist theory of economic rights, therefore, but so is (Riii). Whereas 

market capitalism could indeed be the object of an overlapping consensus, market 

socialism could not, as it would put a stop to some conceptions of the good life. Liberals 

should conclude that economic rights are basic, says Shapiro, as Rawls’s arguments for 

basic rights in the non-commercial realm implies in the commercial realm that capitalism 

is to be the preferred kind of market economy. People should have a basic right to free 

exchange and a basic right to own and acquire natural resources and means of production. 

                                                 
21 Daniel Shapiro, “Why Rawlsian Liberals Should Support Free Market Capitalism”, Journal of Political 

Philosophy, Vol. 3, No. 1, 1995, p. 63. See also, Daniel Shapiro, “Liberal Egalitarianism, Basic Rights, and 

Free Market Capitalism”, Reason Papers, Vol. 18, 1993, pp. 169-188. 
22 D. Shapiro, “Why Rawlsian Liberals Should …”, J. Political Philos., Vol. 3, No. 1, 1995, p. 78. 
23 Jason Brennan, Why Not Capitalism?, New York, Routledge, 2014, p. 95. 
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Tomasi introduces another formulation of the diversity argument, which he illustrates 

rather convincingly with the following example. Amy is a college dropout who dreams to 

open her own business. “Amy saves her money, builds a sterling credit rating, wins a 

bank loan, and finally opens her own pet shop”, “Amy’s Pup-in-the-Tub”. “What does it 

mean to Amy to walk into her own pet shop each morning”, Tomasi asks, “or, when 

leaving after a particularly long day, to look back and read her name up on the sign?24” 

According to Tomasi, it means that economic rights are basic, since they are an “essential 

condition of responsible self-authorship25”. That is, because many commercial activities 

within a market capitalist society are a “deeply meaningful” aspect of the people’s lives, 

and because economic decisions can “define” a person and be “bound up with one’s 

identity26”, Tomasi argues that economic rights should then be considered basic. 

Consequently, like Shapiro, Tomasi “affirms a thick conception of economic liberty as 

part of a broader scheme of rights and liberties designed to enable citizens to exercise and 

develop their moral powers.27” As Alan Patten notes, Tomasi’s argument goes as follows: 

 

(Ti) A sufficient reason for recognizing a liberty as basic is that it protects 

activities and projects that people regard as highly meaningful. 

(Tii) Many people regard private economic activities and projects as highly 

meaningful. 

Therefore, 

                                                 
24 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, p. 66. 
25 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, pp. 182f. See also, Eric 

Mack, “The Natural Right of Property”, Social Philosophy and Policy, Vol. 27, No. 1, 2010, pp. 53-78. 
26 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, pp. 77f. 
27 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, p. 69. 
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(Tiii) The private economic liberties should be regarded as basic.28 

 

“The main problem with the argument,” says Patten, “as I see it, is that its premise (i) 

seems badly overinclusive.” Some activities or social practices may be highly meaningful 

for people, like perhaps dog fighting or going to the shooting range, and yet it is far from 

obvious that these should be basic rights. We may also note that such a definition of basic 

rights does not echo the Rawlsian arguments discussed above. In fact, (Ti) is much more 

inclusive than (Ri), (Rii), and (Riii) brought together. Moreover, as Patten explains, self-

authorship also rests on non-liberty conditions, say, for Amy, winning a bank loan. 

“When the economic liberties are basic,” says Patten, “it becomes that much harder for 

the state to protect and promote the other conditions that must be satisfied if people are to 

enjoy self-authorship.29” If we are concerned with self-authorship, we should thus not 

exclusively focus on the protection of economic rights at the expense of the other issues. 

 

I agree with Patten, but I think there is a more fundamental problem with the diversity 

argument championed by neoclassical liberals, which is that it does not address Rawls’s 

core definition of basic rights, according to which a right is basic when it can only be 

outweighed by other basic rights. The neoclassical liberal critique of the high liberal 

position says that economic rights are more important than we acknowledge. I assume 

neoclassical liberals are correct, as economic rights are indeed deeply meaningful, and 

yet it does not follow that such rights are basic. There are two questions that must be 

assessed separately – first, the importance of a given right for some people, and, second, 

                                                 
28 Alan Patten, “Are The Economic Liberties Basic?”, Critical Review, Vol. 26, No. 3-4, 2014, p. 367. 
29 Alan Patten, “Are The Economic Liberties Basic?”, Critical Review, Vol. 26, No. 3-4, 2014, p. 369. 
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what may outweigh a right from the public point of view. The critiques of Rawls 

championed by both Shapiro and Tomasi focus on the first point, while we should rather 

focus on the second one. In other words, a problem with the diversity-based argument for 

basic economic rights is that it only shows that such rights are extremely important for 

people, not that they are basic in the sense of being restrictable only by other basic rights. 

 

§ 23. Distinguishing Absolute, License, Prima Facie, and Basic Rights 

 

“The program of liberalism, therefore, if condensed into a single word,” said Ludwig von 

Mises, “would have to read: property30”. The classical liberal tradition has commonly 

defended a comprehensive theory of economic rights, which, following the Roman law, 

accounts for all rights of use and disposal – i.e. “usus, fructus et abusus31”. Economic 

liberties may otherwise be divided between the liberties of labour, transacting, holding, 

and using property32, all of which, of course, are fundamental for classical liberals. Such 

an understanding of economic rights is then said to be “thick”, that is, these rights are 

given a wide scope and their protection is considered particularly important. Classical 

liberals from John Locke to Richard Epstein have all agreed on that essential point – 

unlike high liberals like John Stuart Mill33 and John Rawls. A distinction between “thick” 

and “thin” understandings of economic rights, for that reason, is the widely accepted way 

to tell apart classical and high liberalism, which is what this section will now challenge. 

                                                 
30 Ludwig von Mises, The Free and Prosperous Commonwealth, Princeton, D.V. Nostrand, 1962, p. 19. 
31 Barry Nicholas, An Introduction to Roman Law, Oxford, Clarendon Press, 1962, pp. 138, 154. 
32 James W. Nickel, “Economic Liberties”, in Victoria Davion and Clark Wolf (eds.), The Idea of a 

Political Liberalism: Essays on Rawls, Lanham, Rowan and Littlefield, 2000, pp. 155-76. 
33 Though John Stuart Mill was the founding father of high liberalism, he was also in many ways a classical 

liberal. See Bruce Caldwell, “Hayek on Mill”, History of Polit. Econ., Vol. 40, No. 4, 2008, pp. 689-704. 
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It is commonly thought that high liberals defend a “thin” understanding of economic 

rights, as they often limit the range of such rights they recognize as a matter of justice. 

For example, John Stuart Mill wished to restrict the right to bequest, to prohibit the right 

of property over the raw material of the earth, to restrict the right of property over land, 

and to abolish wage relationship34. Rawls later furthered such an approach, as he thought 

that rights of acquisition and bequest, as well as rights of property over means of 

production and natural resources were not basic. Before we conclude that economic rights 

matter very little for high liberals, however, it may be useful to get a better sense of the 

debate over the nature of economic rights, as the literature is filled with contradictory, 

ambiguous, and often confusing definitions of the concept of right. “It has come to be 

well understood”, said Roscoe Pound, “that there is no more ambiguous word in legal and 

juristic literature than the word ‘right’.35” The liberal debate about rights may then be a 

case of “six of one, half a dozen of the other”. Although there are marked conceptual 

differences, it might very well be that there is no genuine disagreement between classical 

and high liberals, but just a confusion about the different concepts of right36. So as to 

introduce a bit of conceptual clarity, let me propose the following terminology of rights: 

 

                                                 
34 John Stuart Mill, Principles of Political Economy, II.ii.4, II.ii.5, II.ii.6, IV.vii.4, edited by Sir W.J. 

Ashley, London, Longmans, Green and Co., 1909, pp. 226, 230, 234, 761. 
35 Roscoe Pound, The Ideal Element in Law, Indianapolis, Liberty Fund, 2002, p. 110. For an explanation 

of this ambiguity, see Alf Ross, “Tû-Tû”, Harvard Law Review, Vol. 70, No. 5, 1957, pp. 812-825. 
36 For example, Loren E. Lomasky said of basic rights that they “are those moral constraints that impose 

minimal demands on the forbearance of others such that individuals can pursue projects amidst a world of 

similar beings, each with his own life to lead, and each owning the same measure of respect to others that 

they owe to him.” L. Lomasky, Persons, Rights, and the Moral Community, Oxford, Oxford University 

Press, 1987, p. 83. However, this is clearly not the way in which basic rights were understood by Rawls. 

Whereas Rawls defined basic rights by their stringency, Lomasky defined such rights by their scope. 
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(I1) Absolute rights – i.e. “A right is absolute”, says Alan Gewirth, “when it 

cannot be overridden in any circumstances, so that it can never be justifiably 

infringed and it must be fulfilled without any exceptions.37” 

e.g. liberty of conscience. 

(I2) Basic rights – i.e. a right is basic, according to Rawls, when it can only be 

outweighed by other basic rights, and when other aspects of justice can be 

pursued only by those means that fully respect the basic rights38, or, as Rawls 

phrased it, basic rights “have an absolute weight with respect to reasons of public 

good and of perfectionist values.39” 

e.g. due process. 

(I3) Prima facie rights – i.e. a right is prima facie when it can be outweighed by 

some other considerations to pursue other aspects of justice or utility. 

e.g. property rights. 

(I4) Licence rights – i.e. rights that only exist as a creation of some rules, say a 

legal permission. 

e.g. the right to practice medicine. 

 

Such a terminology of rights follows the main intuitions we encounter in the literature. 

The concept of absolute right is simple enough – the exercise of such a right should never 

be infringed. Freedom of conscience immediately comes to mind. “Of that freedom”, 

once said Justice Cardozo, “one may say that it is the matrix, the indispensable condition, 

                                                 
37 Alan Gewirth, “Are There Any Absolute Rights?”, The Philosophical Q., Vol. 31, No. 122, 1981, p. 2. 
38 Alan Patten, “Are The Economic Liberties Basic?”, Critical Review, Vol. 26, No. 3-4, 2014, p. 365. 
39 John Rawls, “The Basic Liberties and Their Priority”, Tanner Lectures on Human Values, Salt Lake City, 

University of Utah Press, 1982, p. 8. 
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of nearly every other form of freedom.40” Hence, liberals will typically say that such a 

freedom is “of the very essence of a scheme of ordered liberty” to use Cardozo’s words, 

making it immune to legislative judgement. The concept of prima facie right is much 

more common. In fact, most rights are properly included into such a category, as we will 

see. License rights are slightly different in that they refer to a legal permission, normally 

backed by a document attesting the given permission – for example, a licensor grants a 

license to the licensee. None of these rights are especially controversial, save for the last 

category of rights, the so-called “basic” one. The disagreement, it would seem, originates 

from such a notion. Economic rights are supposedly basic for classical liberals, but not 

for high liberals. I disagree, but before I explain my disagreement, let me say a few more 

words on the terminology of rights I just introduced so as to avoid any misunderstanding. 

 

When different categories of rights are so listed, the typical way to understand the 

differentiation is through the respective importance of the rights. That is, when classical 

liberals criticize Rawls for not including most economic rights in his list of basic rights, 

they often assume that by doing so Rawls downgraded economic rights in general. I do 

not wish to engage in a hermeneutical argument over what Rawls actually meant to say. 

The important point is that the above terminology of rights does not say anything about 

the importance of rights for people. License rights can indeed be more important than 

basic rights in many cases. For instance, one may prefer to have access to a doctor than 

the right to vote, since one may consider one’s health more important than the health of 

democracy. In this case, then, a license right would be more important than a basic or a 

prima facie right, depending on the way in which we decide to categorize political rights. 

                                                 
40 Palko v. State of Connecticut, 302 U.S. 319 (1937). 
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Hence, the above ordering of rights is not meant to convey the importance of some rights. 

The distinction is rather about what can or cannot outweigh these rights. It is not because 

a given right can be outweighed by some considerations that it is less important in the 

overall scheme of ordered liberty than another right, which, putatively, could not be 

outweighed by these considerations. Let me thus be very clear. The fact that most high 

liberals wish to restrict the range of economic rights they recognize as basic rights does 

not necessarily mean that they equally wish to restrict the range of economic rights to 

which citizens have access, or that they see such rights as unimportant. It means that they 

understand economic rights as being outweighed by some other considerations, say social 

justice – and yet we should observe that classical liberals think in exactly the same way. 

 

Basic rights delineate the space within which a given state may be authoritative, as Platz 

noted41, such that these rights cannot be sacrificed to pursue some other objectives, like 

efficiency or equality of opportunity. In other words, there can be no trade-off that sees, 

for example, several units of economic growth realized at the expense of one unit of a 

basic right. Your local government, then, could not build a major highway crucial for the 

development of your region if one irritable landlord were to refuse to sell his land. Even 

classical liberals, who have most enthusiastically defended the importance of economic 

rights, accept that a public agency may expropriate someone’s private property if it 

deems it to be in the public interest – say, to build a military base, a highway, or even to 

search for oil. As Hayek explains, “that the government may have to exercise the right of 

                                                 
41 J. von Platz, “Are Economic Liberties Basic Rights?”, Pol. Phil. Econ., Vol. 13, No. 1, 2014, p. 25. 
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eminent domain for the compulsory purchase of land, can hardly be disputed.42” Eminent 

domain, in fact, is an established liberal practice, which importance has been understood 

since at least the early seventeenth century when Hugo Grotius explained the following: 

 

“the State has an eminent Right of Property over the Goods of the Subjects, so 

that the State, or those that represent it, may make Use of them, and even destroy 

and alienate them, not only upon an extreme Necessity, which allows to private 

Persons a Sort of a Right over Men’s Goods; but for the publick Benefit, which 

ought to be preferred to any private Man’s Interest, according to the Intention, 

reasonably presumed, of those who first entered into civil Society.43” 

 

Economic rights can be outweighed for many reasons, and the real question for liberals, 

therefore, as Hayek noted, is about “the conditions under which the particular rights of 

individuals or groups may occasionally be infringed in the public interest.44” Before I go 

on to examine such conditions, however, let me emphasize one important point – both 

classical and high liberals share the same understanding of the nature of economic rights, 

as prima facie rights that can be outweighed so as to pursue some aspects of justice or 

utility, though they have also concealed such an agreement behind their disagreement 

regarding the importance of most economic rights for their respective theory of justice. 

 

One could retort the following – the above terminology uses Rawls’s understanding of 

basic rights, which, as Daniel Shapiro noted, is idiosyncratic. We should accordingly 

                                                 
42 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 217. 
43 Hugo Grotius, De Jure Belli ac Pacis (On the Law of War and Peace), 1625, 3.XX.vii.1. 
44 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 217. 
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adopt a different definition. “A basic right has a considerable degree of moral weight,” 

said Shapiro, “so that it typically defeats perfectionist claims and claims of societal or 

aggregate well-being.45” The problem with such a definition is that one must assume that 

all rights have indeed a “considerable degree of moral weight”, without which they would 

not be rights, save perhaps for license rights, and yet most of these rights will nonetheless 

be defeated by standard claims of aggregate well-being. To override a right, we may all 

agree, is regrettable. However, save for some atypical cases, it is also a common reality 

that we often override rights to make everyone better-off. Even if we assign a lot of 

weight to a given right, in principle, it can be outweighed by enough instances of a lesser 

goal – to say otherwise would make us Rothbardians, not liberals. That the classical 

liberal theory of property rights, defended for example by Friedman, was not “absolute”, 

and that property could be then overridden, was a “major defect” for Murray Rothbard46. 

 

For liberals, conversely, most rights are prima facie, since they are subject to aggregation. 

Liberty of conscience, which I think is an absolute right, as well as due process, which is 

probably one of the very few basic rights, are exceptions. Consider the security of the 

person as well as freedom of expression and of association. Freeman said of such rights 

that liberals “would all agree47” to say that they are basic. I disagree. Such rights are often 

restricted and even overridden to make everyone better-off or to pursue some other 

aspects of justice, and therefore I see no reason why they should be basic using either the 

Rawlsian definition of basic rights or the definition proposed by Shapiro. Though Shapiro 

defines basic rights by their moral weight and Rawls by the three arguments detailed 

                                                 
45 D. Shapiro, “Liberalism, Basic Rights, and Free Exchange”, J. Soc. Philos., Vol. 26, No. 2, 1995, p. 120. 
46 Murray N. Rothbard, For a New Liberty, New York, Collier Books, 1978, pp. 26f. 
47 S. Freeman, “Capitalism in the Classical ...”, Soc. Philos. Policy, Vol. 28, No. 2, 2011, p. 19. 
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above, we should notice that both of these definitions have something in common – they 

do not allow us to aggregate, thus making basic rights disconnected from the reality of 

liberal states today. This is the crucial feature of basic rights. It is what defines the nature 

of such rights – one person’s basic right cannot be outweighed by less considerations on 

the part of other people, even many other people, but only by other basic rights. As I 

mentioned earlier, I agree with Tomasi and Shapiro to say that economic rights have a 

considerable degree of moral weight, and yet I also argue that such rights cannot be basic 

because they can be outweighed by many legitimate concerns, for example, social justice. 

 

Economic rights are subject to the question of aggregation, and therefore they are not 

basic. I am not suggesting that we should kill a few people to avoid headaches for the 

many48, but surely classical liberals can all agree that economic rights can be outweighed 

by claims of aggregate welfare. A simple example should suffice for now – say a farmer 

lives next to a railway. “The landowner’s right to repel a physical intrusion in the form of 

engine sparks”, Richard Posner explains, “is only a qualified right. The intruder can 

defeat it by showing that his land use, which is incompatible with the injured 

landowner’s, is more valuable.49” Indeed, following Ronald Coase50, we understand how 

one’s entitlement, which places correlative legal duties on all others, generates costs in a 

world of scarce resources. Such a point had been prefigured by, say, Wesley Newcomb 

                                                 
48 Alastair Norcross, “Great Harms from Small Benefits Grow: How Death Can Be Outweighed by 

Headaches”, Analysis, Vol. 58, No. 2, 1998, pp. 152-8. 
49 Richard A. Posner, Economic Analysis of Law, 8th edition, New York, Wolters Kluwer, 2011, p. 70. 
50 Ronald H. Coase, “The Problem of Social Cost”, Journal of Law and Economics, Vol. 3, 1960. pp. 1-44. 
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Hohfeld51 and Oliver Wendell Holmes, Jr.52, as Barbara Fried noted53. Economic rights 

cannot be basic for the reason that these costs can be outweighed by some other concerns. 

 

If economic rights were indeed basic, as neoclassical liberals say, we would be forced to 

accept a minimal state of the sort advocated by Robert Nozick, which, as Epstein noted, 

does not allow for any forced exchange – be it outright dispossession, taxation, or 

regulatory takings like zoning ordinances. In other words, to consider economic rights as 

basic would be to understate the critical role forced exchanges play in the liberal 

understanding of the political system. “It is only when some individuals are forced to 

surrender their individual rights in exchange for the protection the state provides”, says 

Epstein, “that the emergence of the state becomes possible.54” If economic rights were 

basic, then, liberals would be forced to confine the state to the minimal functions of the 

nigh-watchman state, which would make no sense from a classical liberal point of view. 

 

Therefore, the neoclassical liberal line on economic rights has much more radical 

consequences than Tomasi or Shapiro acknowledge – consequences that would put them 

outside the main classical liberal tradition, and even outside the liberal tradition. At best, 

a theory of basic economic rights could justify a minimal sufficientarian state, if the right 

to live was to be considered basic. I assume that such a prospect is unattractive for both 

classical and high liberals, and therefore what follows will attempt to take additional 

                                                 
51 Wesley Newcomb Hohfeld, “Fundamental Legal Conceptions as Applied in Judicial Reasoning”, Yale 

Law Journal, Vol. 26, 1917, pp. 710-70. 
52 Oliver W. Holmes, Jr., “Privilege, Malice, and Intent”, Harvard L. Rev., Vol. 8, No. 1, 1894, pp. 1-14. 
53 B. Fried, “Left-Libertarianism: A Review Essay”, Philos. Public Aff., Vol. 32, No. 1, 2004, pp. 72-5. 
54 R. Epstein, “One Step Beyond Nozick’s Minimal State”, Soc. Philos. Policy, Vol. 22, 2005, p. 287. 
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steps toward a classical liberal theory of the welfare state – steps that could not be taken 

were we to accept the neoclassical liberal argument about economic rights being basic. 

 

§ 24. Kelo v. City of New London – A Reverse-Robin Hood Case of Taking 

 

There are three main ways in which we may understand the liberal divide concerning 

economic rights, two of which, I argue, are fictitious. They refer to, first, the nature, 

second, the justification, and, third, the considerations that can outweigh economic rights. 

Let us pinpoint the disagreement between classical and high liberals, so as to, afterward, 

examine the reasons that classical and high liberals may use to override economic rights. 

 

As to the nature of economic rights, we could think that there is a distinction between 

“thick” and “thin” theories, as do many neoclassical liberals today. “Regarding the 

liberties of holding (or ‘owning’), for example,” says Tomasi, “classical liberals affirm 

not only right to ownership of personal property (as guaranteed even by most socialist 

systems) but rights to the private ownership of productive property as well.55” Fair 

enough, we may say, but so do high liberals. Tomasi could then retort that the right of 

productive property is not basic for high liberals like Mill or Rawls, as they repeatedly 

wished to limit the scope of such rights. Again, we may say, such an observation is 

correct, but it does not permit us to distinguish classical from high liberalism – that is, the 

right of productive property is not basic for classical liberals either. For example, even 

though one may have a property right over some land, it does not necessarily mean that 

                                                 
55 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, p. 23. 
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one may have the exclusive control over that land, as perhaps some other people may 

have non-possessory interests in the land, and it does not mean that the land cannot be 

taken to build, say, a military base or a highway. Hence, we have to be careful with the 

common distinction between “thick” and “thin” theories of economic rights. It is not 

obvious that the high liberal theory is that much “thinner” than the classical liberal one56. 

 

We could then think that if the distinction between “thick” and “thin” theories is not 

entirely appropriate, we may nonetheless distinguish classical and high liberal theories of 

economic rights through the scope they give to such rights. Consider a story, which could 

comically be called the “Scrooge McDuck” case. In his book Why Not Capitalism, 

Brennan criticized those who, like Rawls and Gerald Cohen, establish a distinction 

between people owning “personal” and “productive” property. The Rawlsian argument is 

that the right to hold and have the exclusive use of personal property is necessary for a 

sense of personal independence and self-respect, not a wider conception of property, and 

therefore these rights ought to be protected in different ways by a theory of justice57. 

Against such a view, Brennan brought forward the following problem about the Disney 

character Scrooge McDuck – an exceptionally wealthy business magnate and incidentally 

also a greedy miser whose fortune was estimated to about $65 billion by Forbes in 2013: 

 

Is it okay for Scrooge McDuck to have his massive pile of money, so long as he 

uses it just for swimming and not as capital for investing? 

 

                                                 
56 For example, on the socialist theory of rights, see Anthony M. Honoré, “Ownership”, in A.G. Guest (ed.), 

Oxford Essays in Jurisprudence, Oxford, Oxford University Press, 1961, p. 110. 
57 John Rawls, Political Liberalism, New York, Columbia University Press, 1993, p. 298. 
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The point is that the high liberal position may seem strange, since, after all, it is not clear 

why it should matter how McDuck uses his money. Why is swimming in a pool of gold 

better than creating jobs by investing money in productive enterprises? A definition of 

property that would establish a distinction between “productive” and “non-productive”, 

or between “personal” and “non-personal” property, we could think, will therefore be 

wobbly. “For the most part,” says Brennan, “it seems like the difference between 

productive and non-productive property is just how we use it. So, at most, socialists don’t 

really oppose allowing people to own private ‘productive property’; they oppose allowing 

people to use their private property in a productive way.58” But then the question is the 

following – is the high liberal view different from the classical liberal one in any 

significant way? No. Or, is it true that classical liberals do not care about the ways in 

which people use their property? Again, no – classical liberals have also established 

similar distinctions between “productive” and “personal” property. The issue of patents 

provides us with an obvious and clear example of such distinctions. Indeed, as he argued 

for the obligation that patent holders have to use their patents in a productive way, 

Hayek59 criticized Justice McKenna who had previously delivered the following opinion: 

 

“As to the suggestion that competitors were excluded from the use of the new 

patent, we answer that such exclusion may be said to have been of the very 

essence of the right conferred by the patent, as it is the privilege of any owner of 

property to use or not use it, without question of motive.60” 

 

                                                 
58 Jason Brennan, Why Not Capitalism?, New York, Routledge, 2014, p. 85. 
59 F. Hayek, Individualism and Economic Order, Chicago, University of Chicago Press, 1980, p. 114. 
60 Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U.S. 404 (1909). 
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Not so, said Hayek – we can indeed establish a distinction between productive and non-

productive property, and, what is more, we may force people to use their property in a 

given way61. That is, we may force patent holders to use their property in a productive 

way, and we may force land owners to use their property in a non-productive way – as, 

for example, municipalities commonly do when engaging in town planning62, like the 

landmark case in nuisance Sturges v. Bridgman63 established, or, later, Adams v. Ursell64. 

This is also true for the doctrine of reasonable use for riparian owners in water law. 

Hence, this way to understand the divide between classical and high liberals is fictitious. 

 

The debate, then, is about the moral considerations that can outweigh economic rights. 

We manifestly have to get a better sense of the reasons that both classical and high 

liberals may use to override economic rights. For now, I propose to examine two such 

reasons championed by Grotius, namely necessity and utility. This will permit us, 

afterward, to introduce a third more controversial reason, that is, social justice, as well as 

to appreciate the crucial role aggregation plays in the liberal theory of economic rights. 

 

The idea of necessity does not need more than a few words, and therefore we may 

dispose of such a question immediately. Necessity has always been a possible 

justification or an exculpation for breaking the law. The Law allowed the Jewish people 

to defend themselves on the Sabbath65. One may run across the lawn of one’s neighbour 

                                                 
61 Walls v. Midland Carbon Co., 254 U.S. 300 (1920). 
62 Ronald Coase, “The Problem of Social Cost”, The Firm, the Market, and the Law, Chicago, University of 

Chicago Press, 1990, pp. 119ff. 
63 Sturges v. Bridgman, LR 11 Ch. D. 852 (1879). 
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65 I Maccab. ii.41. 
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if one is chased by ravenous zombies. One may break a window to escape a fire. One 

may commandeer a vehicle to rush to the hospital. Jean Valjean may steal bread to feed 

his sister’s starving children. Overall, these cases remind us that forced exchanges can be 

initiated in cases of extreme necessity. “For all human Laws are, and ought to be so 

enacted,” said Grotius, “as that there should be some Allowance for human Frailty.66” In 

the law of restitution, for example, necessity suspends property rights, Epstein explains, 

as an owner may be considered a wrongdoer if he refuses access to his property to 

someone in necessity67 – like the use of a dock to escape the ravages of a coming storm. 

 

Let us turn to the question of utility, which is much trickier from a liberal point of view. 

Following Rawls and Freeman68, we could think that the liberal divide can be explained 

by looking at the different types of reasoning liberals use to justify economic rights. Such 

an explanation was also endorsed by Tomasi who distinguishes the classical liberal 

“ends-directed” reasoning from the high liberal “deliberative” reasoning69. That is to say 

that the rationale behind economic rights is often thought to be consequentialist for 

classical liberals, though not for high liberals, which misrepresents classical liberalism. 

 

Consider Kelo v. City of New London70, a case of eminent domain. A redevelopment plan 

was supposed to revitalize the ailing economy of the city of New London, and therefore 

the city purchased property in the Fort Trumbull neighborhood, through its development 

                                                 
66 Hugo Grotius, De Jure Belli ac Pacis (On the Law of War and Peace), 1625, 1.IV.vii. 
67 R. Epstein, “One Step Beyond Nozick’s Minimal State”, Soc. Philos. Policy, Vol. 22, 2005, p. 300. 
68 S. Freeman, “Capitalism in the Classical ...”, Soc. Philos. Policy, Vol. 28, No. 2, 2011, pp. 52f. 
69 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, p. 103. 
70 Kelo v. City of New London, 545 U.S. 469 (2005). See also, Ilya Somin, The Grasping Hand: Kelo v. 
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agent, and sought to enforce eminent domain to acquire land from owners unwilling to 

sell. Pfizer Corporation was supposed to build research facilities on the land, and thus the 

city initiated condemnation proceedings when the owners of the rest of the property, the 

petitioners, refused to sell. The Supreme Court, in a controversial 5-4 decision, justified 

the enforcement of eminent domain under the Takings Clause of the Fifth Amendment, 

saying “nor shall private property be taken for public use, without just compensation.” 

Economic development, the Court ruled, qualifies as “public use” under the said clause. 

 

Of course, classical liberals disagreed – they endorsed the principal dissent issued by 

Justice O’Connor. The decision, it argued, eliminates the distinction between private and 

public use of property. In fact, the redevelopment plan was all for Pfizer, a major 

pharmaceutical corporation, which subsequently left the land of Fort Trumbull as an 

undeveloped empty lot. Hence, Justice O’Connor criticized the reverse-Robin Hood 

understanding of the taking power – taking from the poor and giving to the rich. Justice 

Thomas issued a separate dissent in which he also observed the following – “Something 

has gone seriously awry with this Court’s interpretation of the Constitution. Though 

citizens are safe from the government in their homes, the homes themselves are not.71” 

 

Now, Kelo v. City of New London is indicative of an under-appreciated ambiguity 

concerning economic rights. We all agree that people have property rights, and that these 

rights may be outweighed by some considerations. As Justice Kennedy noted in his 

concurring opinion, the question is then about finding an appropriate standard of review. 

“My agreement with the Court that a presumption of invalidity is not warranted for 
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economic development takings in general, or for the particular takings at issue in this 

case,” says Kennedy, “does not foreclose the possibility that a more stringent standard of 

review […] might be appropriate for a more narrowly drawn category of takings.” He 

then added – “This demanding level of scrutiny, however, is not required simply because 

the purpose of the taking is economic development.” One could think that most classical 

liberals would agree with such a pro-market statement. They did not. If we were to accept 

the Kelo case of eminent domain, we would have to accept taking from the poor to give 

to the rich inasmuch as it leads to some economic development, which, I think, would 

make no sense from a classical liberal point of view. “But if ‘economic rejuvenation’ is a 

public use, what is to prevent a city from condemning the homes of lower-middle-class 

families and giving them free of charge to multimillionaires72”, asked Richard Posner? 

 

Though economic rights are fundamental to economic development, we must remember 

that the exercise of any such right is also limited by a theory of justice. There is no real 

disagreement on such a point, which is one thing critics of the classical liberal tradition 

have often missed – since they depict such a tradition as generally based on 

consequentialist considerations regarding the beneficial effects of economic rights. 

Indeed, Samuel Freeman understands high liberalism as primarily concerned with the 

“freedom and independence of the person”, while he sees classical liberalism as focused 

on “individual happiness.73” In so doing, Freeman followed Rawls who had established a 

similar distinction between the “liberalism of freedom” and the “liberalism of 
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happiness74” – the former being high liberalism and the latter being classical liberalism. 

In other words, it is common to understand high liberalism as being moved by a deep 

concern to respect people as free and equal citizens, and, conversely, to understand 

classical liberalism as a consequentialist program, the goal of which is overall happiness. 

 

Once we consider Kelo v. City of New London, however, we may understand that such a 

portrait of classical liberalism is mistaken. Classical liberals, after all, opposed the 

redevelopment plan in the Fort Trumbull neighborhood, and therefore they opposed a 

claim of aggregate welfare, which should make us question the usual ways in which we 

depict the divide between the classical and high liberal theory of rights. Eminent domain 

is permissible given a compelling state interest. Maximizing welfare is not compelling 

when it involves taking from the poor to give to the rich, or so classical liberals contend. 

 

Hence, the Kelo case challenges the assumption of, say, Rawls, Freeman, and Tomasi, 

according to which economic rights are justified by an “ends-directed” reasoning for 

classical liberals, and by a “deliberative” reasoning for high liberals. The classical liberal 

reasoning is manifestly not “ends-directed”, as it opposed economic development. Of 

course, the classical liberal state requires a practice of forced exchanges, which, in turn, 

will make everyone better-off, and yet the reasoning behind such a practice is often 

justified by social justice – such that a reverse-Robin Hood theory of justice as we can 

find in Kelo is unacceptable for classical liberals, even outrageous as a matter of policy75. 
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75 For a similar case, see Casino Reinvestment Development Authority v. Banin, 320 N.J. Super. 342, 727 
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One could retort the following – the classical liberal critique of Kelo is not principled, as 

if the redevelopment plan had worked, then classical liberals would have backed the plan. 

Not so, said Epstein76. That the whole redevelopment project fell through, that the land is 

still an empty lot today, and that the promised new jobs and tax revenues never 

materialized, does not change a thing from a classical liberal point of view. This case of 

eminent domain was unacceptable, and it would still have been so had the project 

succeeded, everyone living happily ever after. We should not take from the least well-off 

to then give to the best-off – as this cannot be understood as a compelling state interest. 

 

§ 25. Hawaii Housing Authority v. Midkiff – A Robin Hood Scenario 

 

“In a private property system,” said Jeremy Waldron, “a rule is laid down that, in the case 

of each object, the individual person whose name is attached to that object is to determine 

how the object shall be used and by whom. His decision is to be upheld by the society as 

final.77” However, ownership is never final, or conclusive if you will. Forced exchanges 

are an integral aspect of any modern state. For example, eminent domain is an accepted 

limitation to property rights, and, in English law, property is rather an interest the law 

recognizes, with varying degrees of interest78. This section will now explain how social 

justice may override such an interest, and why the diversity argument Tomasi 

championed should lead liberals to the conclusion that economic rights are prima facie. 
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Consider Hawaii Housing Authority v. Midkiff, which is a case of oligopoly in land 

ownership79. Twenty-two landowners owned about 72 per cent of fee simple titles on the 

island of Oahu, where about two-thirds of the population of Hawaii live. The land being 

concentrated to such an extent in the hands of a few private owners was a remnant of the 

feudal system and the caste organization in Hawaii. That is, traditionally, the aliʻi nui and 

kaukau aliʻi lines ruled and controlled the main Hawaiian Islands. The Hawaii State 

Legislature, therefore, used eminent domain to take land and redistribute it to private 

residents. In an 8-0 decision, the Supreme Court held that such redistribution was 

constitutional as a legitimate exercise of the police powers to correct a market failure. 

 

Once more, of course, classical liberals disagreed with such a decision. In this case, 

according to Epstein, “there was no serious holdout problem between landlord and tenant 

to justify a scheme whose sole purpose was to allow sitting tenants to use state force to 

require their landlords to sell, allowing the tenants to become outright owners of the 

property they lived on.80” I agree with Epstein to say that the test used in that case was 

unacceptable from a classical liberal viewpoint, namely an extreme version of the rational 

basis test for which any conceivable public purpose is sufficient to defeat some property 

rights. However, there was manifestly still a problem that needed to be addressed, and 

one could have reached the same conclusion through a more stringent standard of review. 

Hence, this case is much trickier than the first one we examined – unlike Kelo that was 

moved by a reverse-Robin Hood theory of justice, we now have a Robin Hood scenario. 
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People could not become homeowners on Oahu. They could live their entire lives without 

ever having the opportunity to own their homes. As a result of the feudal system in 

Hawaii, land was concentrated in the hands of few families, and accordingly 

homeownership was inaccessible to most residents of Oahu. For families who have lived 

on Oahu for generations, we may think, not being able to buy a house is indeed a 

compelling reason to use eminent domain. Property rights are prima facie rights that can 

be restricted or even denied to secure some social values – and homeownership is 

probably one such value from a classical liberal viewpoint, especially after we consider 

the case of Amy the college dropout as presented by Tomasi. There you have it. That 

commercial activities within a market capitalist society are a “deeply meaningful” aspect 

of the people’s lives, as Tomasi argued, does not lead to the conclusion that economic 

rights are basic, as rather to the fact that these rights may be outweighed if only to 

preserve the values these rights stand for – for example, homeownership and autonomy81. 

 

It is true that eminent domain is an antimonopoly device, and thus one could retort that 

this case of eminent domain is better understood in an anti-oligopoly manner. But Hawaii 

Housing Authority v. Midkiff can also be understood as an attempt to further the liberal 

value of homeownership. Let me explain – “Real estate is a heterogeneous good”, Posner 

has noted, “and so a particular parcel in the hands of a particular owner will generally 

yield him an idiosyncratic value that is on top of the market value. Eminent domain 

operates to tax away that value; if market value is $X and total value (including 

                                                 
81 Loren Lomasky used a similar argument to reconcile his classical liberal theory of people as project 

pursuers with some limited redistribution, though “only in cases of extreme exigency”. L. Lomasky, 
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idiosyncratic value) is $1.2X, then if the government takes property by eminent domain it 

pays for it in effect by spending $X out of the government’s own coffers and $.2X out of 

the owner’s pocket.82” We can see that the idiosyncratic value, which homeownership 

creates, was manifestly taken in the Kelo case in a reverse-Robin Hood manner, while in 

the Midkiff case such a value was given to lessees in a Robin Hood manner. The question, 

then, is whether the interest of homeownership is compelling enough, and whether the 

relation of eminent domain to that interest is appropriate enough from a classical liberal 

viewpoint. If we accept the main classical liberal arguments, the answer, I argue, is yes. 

 

In Hawaii Housing Authority v. Midkiff, the weakest standard of review was used to 

justify eminent domain83, which annoyed a few classical liberals like Epstein, and yet it 

could have passed an intermediate scrutiny test84 – inasmuch as homeownership is a 

compelling state interest, and a law was manifestly necessary to tackle the oligopoly in 

land ownership on Oahu. We have now come full circle. Tomasi argued that economic 

rights should be basic because they are essential for self-authorship. Conversely, Midkiff 

shows how having the possibility to outweigh economic rights is sometimes essential for 

self-authorship. Hence, as I announced, economic rights cannot be basic for any liberal. 

 

One thing should now be clear by now – there is no real disagreement in the liberal 

tradition concerning the nature and the justification of economic rights, as both classical 

and high liberals agree that economic rights may be limited so as to pursue some other 

aspects of justice or utility, and they both understand such rights as essential components 
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of a system of ordered liberty. If there is any disagreement, therefore, it comes from the 

neoclassical liberal tradition that is most probably misrepresenting its own understanding 

of economic rights by calling such rights basic. Their objection to the high liberal 

economic exceptionalism is sound, but does not imply that economic rights are basic. For 

example, according to Tomasi, a neoclassical liberal polity must affirm “a powerful set of 

private economic liberties as among the basic rights of liberal citizens.85” This chapter 

has explained why it is not so – economic rights do not fit the standard definition of basic 

rights, being commonly outweighed by reasons of aggregate welfare and social justice. 

 

“As the liberal sees it,” said Ludwig von Mises, “the task of the state consists solely and 

exclusively in guaranteeing the protection of life, health, liberty, and private property 

against violent attacks. Everything that goes beyond this is an evil.86” Such a position has 

been recounted time and again, but it is manifestly incorrect. The state must also actively 

protect economic rights against non-violent attacks, say cases of collusion, which are 

perhaps less remarkable though equally problematic in the end. But, more importantly, 

both classical and high liberals can agree that social justice can override economic rights 

in some circumstances. For difficult cases, indeed, say the Jean Valjean case in which 

children are starving, classical and high liberals can easily justify some forced exchange. 

 

In conclusion, then, let us go back to the question with which we opened this chapter – 

how can the proverbial classical liberal commitment to economic freedom be reconciled 

with social justice realized through forced exchanges? Once we understand that there is 
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no disagreement regarding the nature of economic rights, the answer becomes simple – 

we just have to get a better understanding of social justice as a compelling state interest, 

and the best way in which such an interest can be achieved. Conversely, Samuel Freeman 

concluded his paper as follows – “If there is any progress to be made in debates about the 

importance to liberalism of capitalism, robust private property rights, and the essential 

role of markets in establishing economic justice, it will require awareness and discussion 

of the different and conflicting ideals of persons and their social relations that liberals 

implicitly rely upon in the positions they advocate.87” I disagree – before we move on to 

ontological questions, let us try to settle the debate by looking at where liberals all agree. 
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173 

Part 3. On Taxes 

 

Chapter 6. 

No Progressive Taxation Without Discrimination? 
 

 

Well, whiles I am a beggar I will rail, 

And say there is no sin but to be rich, 

And being rich, my virtue then shall be 

To say there is no vice but beggary. 

William Shakespeare, King John, 2.1 

 

 

Our second chapter introduced a legislative test for rule egalitarianism, which was a 

requirement of generality and abstractness. Such a test, however, is incomplete, we may 

think, as one may easily come up with examples of policies, which, while general and 

abstract, are nonetheless unacceptable from a classical liberal point of view. This sixth 

chapter1, therefore, furthers our understanding of the principle of generality. It introduces 

a second test to respond to some concerns classical liberals may have about redistributive 

endeavours. “Nobody has special claims on government because he is either rich or 

poor,” said Hayek, “beyond the assurance of protection against all violence from anybody 

and the assurance of a certain flat minimum income if things go wholly wrong.2” Many 

cases of forced redistribution, it is often argued, cross the line – they discriminate against 

the best-off, as progressive taxation does. This chapter proposes a reasonable and non-

discriminatory test, which shows how classical liberals may endorse progressive taxation. 

 

                                                 
1 Åsbjørn Melkevik, “No Progressive Taxation Without Discrimination? On the Generality of the Law in 

the Classical Liberal Tradition”, Constitutional Political Economy, Vol. 27, No. 4, 2016, pp. 418-434. 
2 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 476. 
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§ 26. Progressive Taxation in the Classical Liberal Tradition 

 

Any liberal theory that would take seriously the question of equality before the law is 

bound to engage with discrimination-related matters, and so long as one is a liberal one 

should oppose all discrimination coming from the state. This, however, may be a double-

edged sword since many classical liberals have quite readily opposed progressive taxation 

by invoking its discriminatory nature. As one cannot discriminate on the basis of creed or 

gender, they argue, one cannot discriminate between the rich and the poor. Some liberals 

will therefore conclude that one cannot establish different tax brackets, lest taxation be 

illiberal. Yet this conclusion may be too hasty. Classical liberals can certainly admit that 

one should never “discriminate” between the poor and the rich, though it does not follow 

that progressive taxation which “differentiates” between one group in society and another 

is indeed illiberal. If we are to reconcile classical liberalism with some modern welfare 

state concerns, it is thus worth determining whether progressive taxation is discriminating 

against the rich. In this chapter, contrary to what many classical liberals like Friedrich 

Hayek and James Buchanan have suggested, I contend that progressivity does not 

discriminate against the rich by distributing tax burdens unequally. Progression may be 

compatible with the liberal concern for the rule of law provided we further our 

understanding of the two principles of generality and non-discrimination to appreciate 

how the former can guarantee the latter. Moreover, as we will see, the classical liberal 

critique of progressivity is not really about either of these principles. The real issue is 

about finding some reasonable limits to legislative discretion on tax-related matters, and 

therefore the language of discrimination is ill-used when it comes to progressive taxation. 
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Richard Epstein once asked if anyone could beat the flat tax3. The fact of the matter is 

that save for a few exceptions, like Henry Simons4, most classical liberals have never 

really wanted to beat proportional taxation5. For example, according to Hayek, 

progressive taxation “discriminates by introducing a distinction which aims at shifting the 

burden from those who determine the rates onto others.6” Likewise, Milton Friedman 

found it hard “to see any justification for graduated taxation”, saying that progressive 

taxes often discriminate against the well-off minority for the sole benefit of the majority7. 

 

On the other hand, though, it is worth mentioning that in the contractarian and utilitarian 

frameworks, frequently used by classical liberals, progressivity is often implied – 

considering, for example, with respect to the former, the contractarian tendency to 

support Lindahl taxation8, or, with respect to the latter, the utilitarian defenses of 

redistribution. Yet James Buchanan and Roger Congleton nonetheless argued in favour of 

proportional taxation, which they understood as a move toward generality in taxation that 

reduces discrimination among persons and groups subject to tax9. Similarly, Ludwig von 

Mises has argued against “the system of discriminatory taxation universally accepted 

                                                 
3 R. Epstein, “Can Anyone Beat the Flat Tax?”, Soc. Philos. Policy, Vol. 19, No. 1, 2002, pp. 140-171. 
4 Henry Simons, Economic Policy for a Free Society, Chicago, University of Chicago Press, 1948, p. 65. 
5 B. Fried, “The Puzzling Case for Proportionate Taxation”, Chapman Law Rev., Vol. 2, 1999, pp. 157-195. 
6 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 314. 
7 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, pp. 174f. 
8 Erik Lindahl, “Just Taxation––A Positive Solution”, in Richard A. Musgrave and Alan T. Peacock (eds.), 

Classics in the Theory of Public Finance, London, Palgrave Macmillan, 1958, pp. 168-76, which proposed 

that people pay for public goods according to their marginal benefits. 
9 J. Buchanan and R. Congleton, Politics By Principle, Cambridge, Cambridge U. Press, 1998, pp. 85ff. 
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under the misleading name of progressive taxation”, which he straightforwardly equated 

to a method of “disguised expropriation” of the successful capitalists and entrepreneurs10. 

 

Hence, a flat income tax is indeed the preferred classical liberal tax arrangement – while, 

conversely, progressive taxation is commonly thought to discriminate against the rich. 

Although the issue of proportionality versus progressiveness has been the focus of much 

debate, it has not been sufficiently appreciated the extent to which a move toward 

generality in taxation can be used to support progressive taxation from a classical liberal 

point of view. This chapter attempts to provide some needed analytical clarity on this 

topic, furthering a debate to which most of the major figures of classical liberalism 

contributed at one point, as well as furthering our understanding of the generality of the 

law. Provided we accept the Hayekian concern for general rules, we should be wary of 

saying that progression discriminates against the best-off. Much like general rules 

distinguishing among groups on the basis of gender, class, or age do not necessarily 

discriminate, progressive taxation may be acceptable, depending on how it is established. 

 

The question is as follows – how can classical liberals justify progressive taxation, 

especially since it was often thought to discriminate against the well-off? Following the 

work of Hayek, Buchanan, and Congleton, I propose the following answer – classical 

liberals may support progressive taxation provided they frame it using an understanding 

of the generality of the law complemented by a certain reasonable standard of 

lawmaking. As we saw, that people be treated “generally” was most notoriously 

                                                 
10 Ludwig von Mises, Human Action, Auburn, Ludwig von Mises Institute, 1998, p. 803. 
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championed by Hayek11, as well as, later, by Buchanan and Congleton12 – the central idea 

being that public law must act impersonally, without foreseeing whom it might affect. 

 

However, the classical liberal theory of generality does not bar progression, nor is it 

sufficient to guarantee that a tax system will be acceptable from a classical liberal point 

of view. To endorse progression, therefore, we must supplement such a requirement of 

generality with a reasonableness test. A progressive tax system that would comply with 

such a model of progression, I argue, will be able to counter not only the classical liberal 

concern with progression being discriminatory, but also the twin concerns of confiscation 

and abuse of discretion, which are often used to condemn progressive regimes of taxes13. 

 

I begin (§27) by examining the classical liberal understanding of generality to see how it 

can counter selective discrimination as well as what Buchanan and Congleton called 

“politics by interest”. This will then permit us (§28) to consider how generality and 

impartiality are intimately connected, which, in turn, will explain why there can be no 

public discrimination in a system of general rules, and (§29) to introduce four concepts of 

differential treatment so that we may better understand the problem with progressive 

taxation, which, I argue, is not about discrimination, but about reasonableness. I conclude 

(§30) by looking at some standards of reasonable lawmaking endorsed by scholars like 

Hayek and Congleton to argue for the feasibility of classical liberal progressive taxation. 

 

                                                 
11 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 154. 
12 J. Buchanan and R. Congleton, Politics By Principle, Cambridge, Cambridge U. Press, 1998, 159 pp. 
13 R. Epstein, “Can Anyone Beat the Flat Tax?”, Soc. Philos. Policy, Vol. 19, No. 1, 2002, p. 144. 
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To establish that progressive taxation does not necessarily discriminate against the best-

off, of course, does not mean that classical liberals should endorse progression. There are 

many other problems with progressivity, which I will not address – for example, it may 

impede risk-taking14, interfere with incentives to work15, slow the accumulation of new 

capital16, destabilize democratic decision-making17, lead to rent-seeking behaviours, 

increase the political attractiveness of inflation as an instrument of policy18, and usually it 

yields not much more revenue than a flat tax19. At the very least, however, this chapter 

aims to show that the classical liberal case against progression may not be as strong as 

usually thought. Finally, I should mention that this chapter adopts a Hayekian 

understanding of the classical liberal tradition, which is primarily concerned with the 

principle of generality. Were we to adopt a different framework, say a utilitarian or a 

contractarian one, the problem of progressivity would not occur in quite the same way. 

 

Such an analysis, though, will be relevant for the whole liberal tradition, since, within any 

liberal framework, the distribution of burdens and benefits must always be compatible 

with the fundamental principles of the rule of law, which “excludes the existence of 

arbitrariness, of prerogative,” said A.V. Dicey, “or even of wide discretionary authority 

on the part of government.20” Progressive taxation, I argue, can be reconciled with such 

                                                 
14 Ludwig von Mises, Human Action, Auburn, Ludwig von Mises Institute, 1998, pp. 805ff. 
15 John Rawls, A Theory of Justice, Oxford, Oxford University Press, 1999, p. 246. 
16 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, pp. 320ff. 

Also, “There are no taxes”, said Ricardo, “which have not a tendency to lessen the power to accumulate.” 

David Ricardo, The Principles of Political Economy and Taxation, London, J.M. Dent & Sons, 1911, p. 95. 
17 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 314. 
18 Richard A. Posner, Economic Analysis of Law, 8th edition, New York, Wolters Kluwer, 2011, p. 682. 
19 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 175. 
20 A.V. Dicey, Introduction to the Study of the Law of Constitution, 8th edition, London, Macmillan and 

Co., 1915, p. 198. 
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principles provided we formulate a formal understanding of the generality of the law that 

goes beyond the crucial work of classical liberals like Hayek, Buchanan, and Congleton. 

 

§ 27. Good for Whom? On Selective Discrimination 

 

Good for whom? Such is often the question raised when dealing with the differential 

treatment of welfare state policies. One common concern for classical liberals is that 

progressive taxes discriminate against the well-off minority for the benefit of the ruling 

majority. This is what Buchanan and Congleton called “politics by interest”, namely the 

“explicitly discriminatory treatment (rewarding or punishing) of particular groupings of 

citizens21”, which is certainly one of the most pressing ways in which rules may be 

discriminatory today. Friedman, for example, said that, “It is very different for 90 per 

cent of the population to vote taxes on themselves and an exemption for 10 per cent than 

for 90 per cent to vote punitive taxes on the other 10 per cent – which is in effect what 

has been done in the United States.22” In this case, Friedman argued that the majority was 

unduly asking of the minority a sacrifice that they themselves were not ready to assume. 

Writing in the sixties, he naturally opposed the then hugely graduated taxable income 

rates going from 20 to 91 per cent. Surely, the majority who benefitted from progression 

would never accept that tax rates going as high as 91 per cent be imposed on them, nor 

probably could they. Using such a reasoning, it would seem like progression is indeed 

discriminatory – and yet, as this section will show, such an intuition is likely misleading. 

                                                 
21 J. Buchanan and R. Congleton, Politics by Principle, Cambridge, Cambridge U. Press, 1998, p. xi. 
22 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, pp. 174f. 
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Although the “who benefits” question is often used as a proxy for determining whether 

discrimination is involved in any given situation, it may not be the right question to ask. 

Are we ready to condemn as discriminatory maternity programs that only benefit women, 

or state-funded homeless shelters that only benefit homeless people? I think not. These 

are valid programs from a classical liberal point of view. It is not because a tax favours or 

punishes the ruling majority or any minority that it is discriminatory. Homeless people 

are undoubtedly a minority in all modern democracies – all the same, it is doubtful that 

state-funded homeless shelters are to be considered as arbitrary prerogatives 

discriminating against people fortuned enough to have a home. Liberals should establish 

a clear distinction between “differentiation” and “discrimination”, and the principle of 

generality may be useful in such a regard. Hence, to counter the problem of “politics by 

interest”, as explained by Buchanan and Congleton, we should begin by examining the 

classical liberal understanding of the generality of the law, which is often equated with a 

non-discrimination principle. That the principle of generality excludes the discriminatory 

treatment of some people is widely considered intuitively obvious, though, I think, we 

should now explain how exactly it is that generality can counter discrimination, so that 

we may then explain, in turn, why progression is not necessarily discriminatory in nature. 

 

The requirement of generality, as I previously explained, was most notoriously 

championed in the classical liberal tradition by Hayek, as well as, later, by Buchanan and 

Congleton. Let me briefly recap the main arguments. Generality means, as Lon Fuller 

once noted, that the law must act impersonally, namely that it must apply to general 
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classes of people, contain no proper names, and must not attempt to direct the conduct of 

specific individuals23. The classical liberal understanding of generality was inspired by 

the ancient Greek legislative process for the enactment of laws of general and permanent 

validity, which took precedence over simple decrees. It was also influenced by the 

Twelve Tables, the foundation of Roman law, and, more specifically, by the ninth table 

against the enactment of any “privilegium” – privileges or prerogatives, namely 

individual- or group-specific rights24, separated from the general body of rights available 

to all citizens25. The principle of generality says that no one must be singled out by some 

rules, and that any differentiation must be motivated by the placing of the persons in the 

light of certain relevant, impersonal, and uniformly enforced criteria. After noting how 

the Highway Code is general in such a sense, Hayek summarized the idea as follows: 

 

“The formal rules tell people in advance what action the state will take in certain 

types of situation, defined in general terms, without reference to time and place or 

particular people. They refer to typical situation into which anyone may get and in 

which the existence of such rules will be useful for a great variety of individual 

purposes. The knowledge that in such situations the state will act in a definitive 

way, or require people to behave in a certain manner, is provided as a means for 

people to use in making their own plans.26” 

 

                                                 
23 Lon L. Fuller, The Morality of Law, New Haven, Yale University Press, 1969, pp. 47, 210. 
24 On the Equal Protection Clause and Title VII’s requirement to treat persons as individuals and to protect 

“persons, not groups”, see Patrick Shin, “Treatment as an Individual and the Priority of Persons Over 

Groups in Antidiscrimination Law”, Duke J. Consti. L. & Public Policy, Vol. 12, No. 1, 2016, pp. 107-34. 
25 Cicero, De Legibus (The Laws), III.44. 
26 Friedrich Hayek, The Road to Serfdom, Chicago, University of Chicago Press, 2007, p. 114. 
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Notice one important point – much like the Highway Code that differentiates between 

pedestrians, cyclists, motorcyclists, and drivers, using impersonal criteria, progressive 

taxation that differentiates between rich and poor people may very well be general. The 

requirement of generality is not a requirement of uniformity, since people may be treated 

generally and yet at the same time differently. For example, as Hayek recognized, there 

may be some general rules that apply only to women, since only they can get pregnant27. 

In such cases, the rules would be general inasmuch as they would distinguish between 

groups of people by referring to properties that only some people possess and that would 

be relevant for the purpose of the law, inasmuch as any such purpose remains impersonal. 

 

That generality does not imply uniformity, or even universality28, is widely recognized. 

“It bears noting that the benefits of adhering to the generality principle”, said Buchanan 

and Congleton, “do not require completely uniform service levels in the objective sense 

that every citizen must be observed to receive exactly the same measured flow of service 

as any other.29” Impartiality is the core requirement of generality, which excludes 

personalized identification. This is an uncontroversial point, accepted as much by 

classical liberals like Hayek and Buchanan, as well as by high liberals such as John 

Rawls who listed the principle of generality as his first constraint of the concept of right, 

which deals with, say, free-rider problems30 – a problem which we previously discussed. 

 

                                                 
27 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 154. 
28 M. Minow and E. Spelman, “In Context”, S. Cal. L. Rev., Vol. 63, No. 1597, 1990, pp. 1629-31. 
29 J. Buchanan and R. Congleton, Politics by Principle, Cambridge, Cambridge U. Press, 1998, p. 129. 
30 John Rawls, A Theory of Justice, Oxford, Oxford University Press, 1999, pp. 113f, 117. 
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Any tax system that would target specific people or groups of people using, for instance, 

membership in a dominant coalition would be non-general. That is, the tax would not be 

guided by general principles, but would rather be selective in nature. Provided we accept 

the impersonal approach of the classical liberal tradition, there is no reason why some 

specific people should receive special benefits31, and, naturally, being part of a winning 

coalition does not alter this matter. It is worth noting, however, that it is not because a 

rule favours or punishes a given group within a certain majority cycle that it is indeed 

discriminatory. For example, in contract law, minors have a limited ability to enter into 

some contract agreements, though this is not a case of discrimination against a minority. 

 

The first way in which a rule may be discriminatory is then simple – relying on 

personalized identification is discriminatory. One may call such cases of discrimination, 

“selective discrimination” – that is, explicitly discriminatory treatment, naming specific 

people, rewarding specific groups, and punishing others through a discretionary selective 

procedure. “Politics by principle”, said Buchanan and Congleton, “constrains agents and 

agencies of governance to act nondiscriminatorily, to treat all persons and groups of 

persons alike, and to refrain from behavior that is, in its nature, selective.32” Indeed, 

personalized selection is probably the most obvious way in which a rule can be non-

general, and therefore selective discrimination cannot occur in systems of general rules 

that differentiate using impersonal procedures. For example, a legislator may not limit the 

contractual freedom of any given specific individual, like, say, Johannes your neighbour. 

 

                                                 
31 Gordon Tullock, The Logic of the Law, New York, Basic Books, 1971, pp. 11f. 
32 J. Buchanan and R. Congleton, Politics by Principle, Cambridge, Cambridge U. Press, 1998, p. xii. 
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Conversely, there is a sense in which laws involving differential treatment of the sighted 

and the unsighted treat everyone the same, as I previously explained, which is that 

anyone and everyone gets some benefit if they lose their sight, while no one gets the 

benefit if they have or regain their sight. Such an approach is impersonal. Likewise, to 

frame progressive taxation to benefit the least advantaged is not to frame progression so 

that it disadvantages some particular individuals, say your well-off neighbours. It is rather 

to frame progression so that whomever the least advantaged are identified to be, they will 

be the ones to benefit from the lower marginal tax rates. The classical liberal account of 

generality can thus be used to counter selective discrimination, which is common when 

majority coalitions promote the interest of their members at the expense of everyone else. 

 

The problem is now the following – progressive taxation may indeed be general in its 

allocation of tax burdens, and, in fact, it normally is, since it impersonally distinguishes 

between different categories of people by referring to properties that only some person 

possess, say affluence. Such cases of progression do not engage in selective 

discrimination, and yet many classical liberals have nonetheless said that progressive 

taxation discriminates against the best-off. If generality is understood as a guarantee 

against discrimination, we are indeed facing a dilemma – how can a rule be both general 

and discriminatory? We should now question whether the classical liberal critique of 

progression is really about discrimination, and, as the next sections will show, it is most 

likely not – progressivity is usually compatible with the Hayekian principle of generality, 

and therefore the actual issue is not about discrimination, but rather about reasonableness. 
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§ 28. Who Is to Be Treated the Same? On Extraneous Discrimination 

 

Let us further examine the relation between the principles of generality and of non-

discrimination to see how the former guarantees the latter – as I said, this is widely 

considered obvious, though it is hardly ever explained. Paul Gowder, in his recent paper 

“Equal Law in an Unequal World33”, has distinguished three sub-types of the formal 

conception of generality. First, the “minimal conception” of generality does not allow 

legislators to pick out particular individuals. “Constitutional provisions invalidating 

‘private law’ and ‘special legislation’”, said Fuller, “express this principle.34” Second, 

following Hayek35 and Paley, the “epistemic conception” of generality says that 

legislators should not be able to foresee whom a given law might affect, as they should 

rather let it affect whomever it will. Third, the “similarity conception” polices the extent 

to which a law classifies citizens into different groups, making sure that like cases are 

treated alike. If a rule refers to income, then people with the same income must be treated 

the same. The classical liberal theory of generality, as discussed above, is an amalgam of 

these three conceptions, which, as we have shown, can indeed be used to counter 

selective discrimination. This third section will show that another kind of discrimination 

can be countered by the principle of generality, namely what I call “extraneous 

discrimination”. Although progression may be general, I should note, classical liberals 

have endorsed flat taxes, following Adam Smith’s first maxim with regard to taxation: 

 

                                                 
33 Paul Gowder, “Equal Law in an Unequal World”, Iowa Law Review, Vol. 99, 2014, pp. 1028f. 
34 Lon L. Fuller, The Morality of Law, New Haven, Yale University Press, 1969, p. 47. 
35 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, pp. 152f. 
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“The subject of every state ought to contribute towards the support of the 

government, as nearly as possible, in proportion to their respective abilities; that 

is, in proportion to the revenue which they respectively enjoy under the protection 

of the state.36” 

 

The observance or neglect of this maxim is what Smith called the “equality or inequality 

of taxation”. As it neglects this maxim, many classical liberals present progression as an 

“unequal” system of taxation. It is common to define the rule of law by using a principle 

of formal equality, and therefore to oppose progressive taxation. Epstein, for example, 

called for “a test of equal treatment across taxpayers” to monitor systems of taxation37, 

his goal being to exclude all but flat-rate taxes. Similarly, Hayek traced back the modern 

evolution of progressive taxation in continental Europe to an 1891 scheme in Prussia that 

introduced income tax rates going from 0.67 to 4 per cent38. Rudolf von Gneist, an 

advocate of the Rechtsstaat, then protested that this meant the end of the fundamental 

principle of “equality before the law”, which he understood to be “the most sacred 

principle of equality”. Thereafter, classical liberals repeatedly opposed progression, 

saying that it is inimical to the rule of law. It was thought that only proportionality rests 

on formal equality and that, conversely, progression axes this principle, as it imposes 

disabilities on the rich and bestows advantages to the majority. The problem, however, is 

that such an approach uses a misguided understanding of formal equality, as I explained. 

Both progression and proportionality treat people unequally. Equal proportional tax is 

                                                 
36 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, 1776, V.ii.2. 
37 R. Epstein, “Taxation in a Lockean World”, Social Philosophy and Policy, Vol. 4, No. 1, 1986, p. 74. 
38 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 310. 
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also unequal absolute tax. People are treated the same in one respect but differently in 

another, which is why formal equality cannot resolve the issue of progressive taxation. 

 

Following the similarity conception of generality, one possible way to understand the 

classical liberal critique of progressivity, then, is to say that a general tax scheme should 

not attempt to classify citizens into different groups. Notice, however, that this refusal to 

classify people into different groups is not required by the principle of generality, which 

says, “treat like cases alike”. Absolute uniformity is not possible, nor is it even wise – one 

should not treat the healthy like the sick, the young like the adult, or the able like the 

unable. As Alf Ross mentioned, “The formal demand for equality does not preclude a 

differentiation between persons under different circumstances. The only requirement is 

that the difference shall be motivated by the placing of the persons (in the light of certain 

relevant criteria) in different classes.39” What matters, Ross argued, is that the criteria 

used to determine who will be treated the same in the specified dimensions are not 

extraneous – that is to say that the criteria are relevant, the relevance of which is to be 

determined in each specific case, being guided, I would add, by an impersonal approach. 

 

The classical liberal critique of progressivity could then be understood as follows – the 

principle of generality can certainly apply to different categories of people, but income is 

not necessarily one of them. In other words, it might very well be that income is an 

extraneous feature that legislators should not take into account when determining who 

will be treated the same by a given tax. Conversely, to take into consideration such an 

extraneous feature would amount to discrimination. Rather than being selective in nature, 

                                                 
39 Alf Ross, On Law and Justice, Berkeley, University of California Press, 1974, § 63, p. 272. 
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such cases of discrimination will simply use extraneous criteria to determine who will be 

treated the same in some specified dimension40. I call such cases of discrimination, 

“extraneous discrimination”. Some traits are indeed not relevant in certain situations – 

they should not be used to determine the categories to which the norm of equality applies. 

 

Consider the following imagined case. Let us say that Alek, Beth, Cara, and Dann are all 

citizens of Blefuscu. And let us say that Alek and Beth are poor, while Cara and Dann are 

rich. Now, let us also imagine that Blefuscu has a rather weird tax system. Those who 

have two vowels in their name are to pay taxes, and those who have one vowel are not, 

and these are the only two possibilities. Parents may unfortunately not choose names for 

their children, the naming process being randomized. Hence, Alek and Cara would have 

to pay taxes, while Beth and Dann would not – notwithstanding their income or wealth. 

 

Such a scheme, we may think, is compatible with the liberal rule-of-law tradition and its 

requirement of impersonality. Not so – it discriminates against Alek and Cara, since the 

tax policy not only establishes a differentiation between persons under different 

circumstances, but it is doing so on irrelevant grounds. People are treated in a uniform 

way according to their name, but this is not a relevant trait to determine to whom equal 

taxation should apply, notwithstanding the perhaps benevolent intents of the legislators. 

 

In this case, the problem is not that people are treated unequally, but that they are treated 

according to an extraneous criterion of equality, which, in turn, imperils the principle of 

generality as understood by classical liberals. Selective discrimination, as we saw, 

                                                 
40 H.L.A. Hart, The Concept of Law, London, Oxford University Press, 1961, pp. 157ff. 
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establishes irrelevant differences between citizens, because no specific grouping of 

citizens should be selectively rewarded or punished in a classical liberal state – this is an 

uncontroversial point from both a contractarian and a Hayekian perspective. Likewise, 

extraneous discrimination establishes irrelevant differences between various groups of 

citizens, and that it does not target specific people does not make it more justifiable – i.e. 

that Alek and Cara were not specifically targeted does not make the name tax acceptable. 

 

Because they rely on some extraneous traits, such cases can be said to discriminate, 

notwithstanding the question of “exclusionary motive”, which is effectively the usual 

criterion for distinguishing different kinds of legal discrimination today41. A non-relevant 

trait in a given context would be a trait that should not be factored in. Of course, traits 

like race, gender, or creed are irrelevant in most cases, much like belonging to a certain 

majority coalition is always irrelevant to decide who is to receive some benefits or 

burdens. Let me now briefly go over a key argument I previously made. Hayek’s 

understanding of impartiality is strikingly similar to Rawls’s original position, which is 

why, I would now add, the principle of generality can put a stop to public discrimination. 

 

Again, in a footnote of Law, Legislation and Liberty, Hayek engaged in a thought 

experiment that shows how generality and impartiality are connected42. In the early days 

of the Second World War, following the incessant bombing of London, Hayek had to 

consider in which country he could place his children were he to pass away – the United 

States, Argentina, or Sweden. Considering his own skills and tastes, Hayek would have 

                                                 
41 Sophia Moreau, “What is Discrimination?”, Philos. & Public Affairs, Vol. 38, No. 2, 2010, pp. 143-79. 
42 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 339, n. 25. 
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gone to the United States, but not knowing the skills and tastes of his children, the choice 

for them “would have had to be made in consideration of the particular environment in 

which chance was likely to place them in one of those countries.” Much like Rawls’s 

original position, this is a case of choice under uncertainty, as Lister noted43. What Hayek 

did was an exercise of “impartial generalization” – he chose the United States, yet adding 

that he did so under the assumption that his children would be placed in a white family. 

 

To be truly impartial, however, we must not make any such assumption, which therefore 

shows that the requirement of generality exercises some constraints on the capacity of 

any legislator to enact and enforce rules. Much like Rawls’s original position that forces 

people to select the principles of the basic structure impartially and rationally, the 

classical liberal understanding of generality forces legislators to enact impartial laws that 

should not punish or reward any particular or random persons at the expense of other 

persons. In other words, using an impartial procedure to think about the principles of 

institutional design prevents public discrimination. Unlike the original position, however, 

the principle of generality does not carry a requirement of reasonableness – and, I will 

argue, this is where the problem is for our classical liberal case for progressive taxation. 

 

§ 29. Four Concepts of Differential Treatment 

 

The classical liberal critique of progressivity is largely motivated by the principle of 

generality, and yet, strictly speaking, that progressive taxation is discriminatory cannot be 

                                                 
43 Andrew Lister, “The ‘Mirage’ of Social Justice”, Critical Review, Vol. 25, No. 3-4, 2013, p. 430. 
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explained by such a principle. I now assume two things – first, progressive taxation 

impersonally distinguishes between different categories of people by referring to 

properties that only some person possess, namely income, and, second, income is indeed 

a relevant criterion to determine who will be treated the same by most tax schemes. Some 

liberals may want to disagree with the latter assumption, in which case they must show 

that income is not relevant to determine the categories to whose members equal taxation 

should apply. Such an explanation, however, would be a strenuous one to make – and, if I 

may add, though he opposed progressive taxation, even Hayek acknowledged that a 

distinction could be made between rich and poor. He argued for a system in which the 

first tier of income is wholly exempt from taxation – and Hayek then wrote the following: 

 

“What is required here is a rule which, while still leaving open the possibility of a 

majority’s taxing itself to assist a minority, does not sanction a majority’s 

imposing upon a minority whatever burden it regards as right.44” 

 

Hence, though I assume that progression is general and that it does not discriminate 

against the rich, there may still be a problem with majorities treating well-off minorities 

unfairly. That a rule is general only guarantees that it will be non-discriminatory. It does 

not guarantee, however, that the rule is within the realm of reason, or that it can be held to 

a certain reasonable standard of lawmaking. In fact, general laws are often unreasonable, 

and thus when classical liberals criticized progressive taxation for being discriminatory, 

they were often saying that a given tax arrangement was unreasonable. One can see the 

confusion between the issues of discrimination and reasonableness when Hayek said that: 

                                                 
44 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 314. 
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“In no sense can a progressive scale of taxation be regarded as a general rule 

applicable equally to all – in no sense can it be said that a tax of 20 per cent on 

one person’s income and a tax of 75 per cent on the larger income of another 

person are equal. Progression provides no criterion whatever of what is and what 

is not to be regarded as just. It indicates no halting point for its application45”. 

 

This is most likely incorrect – the graduated taxable income rates going from 20 to 75 per 

cent can indeed be general, in the formal sense, provided they follow the various 

requirements of generality previously discussed. Yet, understandably, such a system will 

probably be unreasonable – because, we could say following Hayek, such a distinction 

cannot be favoured by the majority both inside and outside the group. The fact is that 

generality does not provide much guidance to determine what is and what is not to be 

regarded as reasonable – and what is often criticized as discriminatory, I argue, should 

rather be criticized as unreasonable. This section will now establish a clear distinction 

between the two questions of non-discrimination and reasonableness, showing that the 

principle of generality must be supplemented by a more demanding reasonableness test. 

 

According to Rawls, the principle of generality permits us to rule out some variants of 

egoism, namely the first-person dictatorship and the free-rider forms – i.e. “everyone is to 

serve my interests”, and “everyone is to act justly except for myself, if I choose not to46”. 

In other words, because a general rule may not use proper names, pronouns, or a rigged 

                                                 
45 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, pp. 314f. 
46 John Rawls, A Theory of Justice, Oxford, Oxford University Press, 1999, p. 117. 
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definite definition of the population, it may not say certain things, which, I should add, 

would be unfair from a liberal point of view. For Hayek, such egoism would not pass the 

test of impartiality, for Buchanan, it would not pass the test of unanimity, and, for Rawls, 

it would not pass the test of the original position. Not only can we rule out such cases of 

egoism with the principle of generality, but, as we saw, we can also rule out public 

discrimination altogether. The formal constraints of generality, therefore, block certain 

reasons for enacting a rule. We may not enact a racist law, because no such law could 

pass the test of impartiality, nor can we say that only people living on even-numbered 

street addresses are to pay taxes, because, again, such law would not pass the test of 

impartiality. The principle of generality is thus useful – but it can only achieve so much. 

 

It may be useful to remember that most liberals defend a “formal” understanding of 

generality – as opposed to the “substantive” conception of generality recently defended 

by Paul Gowder, which says that a law is general provided it is justifiable by public 

reasons. The formal understanding of generality, as discussed above, does not exercise 

much constraint on the kind of reasons legislators may use to enact and enforce rules – 

save for reasons that cannot pass the test of impartiality. Would not pass such a test, for 

example, a law for which the state interest would be illegitimate, or for which the law’s 

relation to that interest would not be minimally reasonable. As Gowder noted, “generality 

imposes something like the rational basis test from American constitutional law.47” 

Though Gowder was referring to his public-reason conception of generality, the formal 

conception of generality most likely involves the same requirement. From an impartial 

point of view, we could all agree, the state should not promote illegitimate interests, or 

                                                 
47 Paul Gowder, “Equal Law in an Unequal World”, Iowa Law Review, Vol. 99, 2014, p. 1048. 
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enact laws not rationally related to some legitimate interests. Rational basis, however, is 

well-known to be a highly forgiving standard of review – indeed, too forgiving for most 

classical liberals. As Epstein explained, it “imposes no serious limitations on the way in 

which Congress decides to use the tax code.48” An unjust, foolish, and regressive tax 

could effectively pass the rational basis test, as long as it is coherent to a certain degree. 

 

Hence, generality is an important legal principle, fortunately deeply imbedded in the 

Anglo-American tradition, though it is evidently not enough to guarantee the quality of 

all rules. This is why, I think, we should now complement the formal theory of generality 

commonly accepted by classical liberals with a reasonableness test. That there is a 

distinction between the two requirements of non-discrimination and reasonableness is 

already an established view. Sir Matthew Hale first saw the need for such a distinction, 

when he proposed a “reasonable and non-discriminatory test” in his late seventeenth 

century manuscript De Portis Maribus – i.e. Concerning the Gates of the Sea. This test 

was later turned to law in the English case of Allnut v. Inglis49, and then, as Epstein 

noted50, it got in the American constitutional law of rate regulation in Munn v. Illinois51. 

 

Hayek was manifestly wrong to say that progression is discriminatory because it is 

unreasonable. The reasonableness of a given rule is a question on its own. Classical 

liberals should accordingly adopt a well-defined reasonableness test to complement their 

                                                 
48 Richard Epstein, The Classical Liberal Constitution, Cambridge, Harvard University Press, 2014, p. 206. 
49 Allnut v. Inglis, 104 E.R. 206, 209 (K.B. 1810). 
50 Richard A. Epstein, “The Reflections and Responses of a Legal Contrarian”, Tulsa Law Review, Vol. 44, 

No. 4, 2009, pp. 669f. 
51 Munn v. Illinois, 94 U.S. 113 (1876). 
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already established theory of generality. We may perhaps want to follow Hayek who 

once said the following about reasonable general distinctions among persons and groups: 

 

“Such distinctions will not be arbitrary, will not subject one group to the will of 

others, if they are equally recognized as justified by those inside and outside the 

group. This does not mean that there must be unanimity as to the desirability of 

the distinction, but merely that individual views will not depend on whether the 

individual is in the group or not. So long as, for instance, the distinction is favored 

by the majority both inside and outside the group, there is a strong presumption 

that it serves the ends of both.52” 

 

In this passage, Hayek does not provide a criterion that defines reasonableness, but 

simply a probabilistic test for when it holds – and it goes beyond the scope of this chapter 

to provide such criterion. Different liberal traditions will understand the requirement of 

reasonableness differently. In any case, contrary to Buchanan and Congleton who 

classified proposals for changes in tax structure in two sets, namely “those that increase 

discrimination or differentiation among persons and groups subject to tax” and “those 

that reduce such discrimination and differentiation53”, I would propose that there should 

be not two, but four main categories of tax arrangement. In other words, there should be a 

distinction between four concepts of differential treatment – which, I believe, also make 

perfect sense from a contractarian perspective. First, it is imperative that we establish a 

distinction between two kinds of differential treatment, namely between “differentiation”, 

                                                 
52 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 154. 
53 J. Buchanan and R. Congleton, Politics by Principle, Cambridge, Cambridge U. Press, 1998, p. 85. 
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which is acceptable from a liberal point of view, and “discrimination”, which is evidently 

not. Second, we should ask whether any given case of differential treatment is reasonable, 

such that we can then get the following table of four concepts of differential treatment. 

 

Table 4. Four Concepts of Differential Treatment 

 Non-Discriminatory 

 

Discriminatory 

 

Reasonable 

 

(D1) Fair Differentiation: 

e.g. reasonable scales of 

progressive taxation, or maternity 

programs that only benefit women. 

 

(D2) Equivocal Discrimination: 

e.g. nonintrusive yet life-saving 

cases of racial profiling, like 

counter-terrorist measures. 

 

Non-

Reasonable 

 

(D3) Unfair Differentiation: 

e.g. unreasonable scales of 

progressive taxation. 

 

(D4) Manifest Discrimination: 

e.g. the imagined case of 

Blefuscu’s tax policy. 

 

 

In this table, discrimination is defined as a case of differential treatment that is not 

motivated by the placing of the persons in the light of certain relevant and impersonal 

criteria. On the other hand, following Hayek, a case of differential treatment is reasonable 

when it is favoured by a majority both inside and outside the rewarded or penalized 

groups. Using these definitions, we can accordingly identify two cases of differentiation – 

i.e. fair and unfair – as well as two cases of discrimination – i.e. equivocal and manifest. 

When classical liberals like Hayek and Friedman objected to some progressive scales of 

taxation, they were in fact saying that the scales are unfair – for example, when the 

taxable income rates go from 20 to 91 per cent. However, this is not a case of 

discrimination. On the other hand, when Alek and Cara have to pay taxes to Blefuscu, 

and not Beth and Dann, it is a case of manifest discrimination, because the number of 

vowels in one’s name is not a relevant or a reasonably justifiable criterion for a tax 
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policy. Cases of equivocal discrimination would probably be rare, as it is unlikely that the 

reasonableness criterion can be satisfied if the relevance criterion is not. But perhaps 

some cases of nonintrusive yet life-saving racial profiling can reasonably be justified to 

most people, say counter-terrorist measures, though they would target extraneous traits. 

 

As I mentioned earlier, the classical liberal debate about progressive taxation is usually 

focused on the issue of discrimination, which, I think, is the wrong way to approach the 

question. The real debate for liberals is about the fairness of the rates of taxation. Is 

progression a fair arrangement for the distribution of benefits and burdens of social 

cooperation? This is by no means an easy question, and I do not wish to propose that 

there is a single answer to be found. Using these four concepts of differential treatment, 

however, I now propose two conclusions that will permit us to see why the classical 

liberal case against progression is not as strong as usually thought. First, the principle of 

generality prevents discrimination. Moreover, progression can indeed be general, and it 

normally is – and it accordingly does not discriminate against anyone. Second, and more 

importantly, it is conceivable that liberals may agree on some reasonable scales of 

progressive taxation without ever having to accept any egalitarian or altruistic motive, as 

the next section will show, that is, progression may be reasonable from liberal viewpoint. 

 

§ 30. Can Progressive Taxation Be Reasonable for Classical Liberals? 

 

The First Amendment, once said Hayek in a videotaped interview, “ought to read, 

‘Congress shall make no law authorizing government to take any discriminatory 
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measures of coercion.’ I think that would make all the other rights unnecessary, and it 

creates the sort of conditions I would want to see.54” Not so – non-discrimination is a 

formal requirement of the principle of generality that any law must pass to be deemed 

acceptable for public debate. Yet it is highly doubtful that any rule that passes such a test 

will be acceptable by classical liberals like Hayek. Legislative discretion should not 

solely be limited by the principle of generality, but also by a certain reasonableness test55. 

 

The question is now the following – can classical liberals reasonably endorse progressive 

taxation? Yes, I believe they can, which, I should add, is not to say that they should. 

Again, different liberal traditions may want to understand the requirement of 

reasonableness differently – for example, through a requirement of unanimity, or through 

Epstein’s demanding social contract theory, which combines the requirements of the 

common law rules of restitution with a pro rata division, thus trying to imitate the 

patterns of gains and losses that are found in voluntary associations56. This concluding 

section will show that classical liberals do not need to embrace the customary egalitarian 

or altruistic motives if they are to endorse progressive taxation under reasonable terms. 

 

The first way in which progression we may be justified from a liberal viewpoint is to use 

it to compensate for some indirect taxes. “Individual taxes,” said Hayek,” and especially 

the income tax, may be graduated for a good reason – that is, so as to compensate for the 

tendency of many indirect taxes to place a proportionally heavier burden on the smaller 

                                                 
54 Friedrich Hayek, in a videotaped interview with James Buchanan, 28 October 1978. 
55 For example, on the question of social stability and reasonable people, see Loren Lomasky, 

“Libertarianism at Twin Harvard”, Social Philosophy and Policy, Vol. 22, No. 1, 2005, pp. 185f. 
56 R. Epstein, “Can Anyone Beat the Flat Tax?”, Soc. Philos. Policy, Vol. 19, No. 1, 2002, p. 147. 
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incomes.57” As is well-known, indirect taxes are often regressive, such as sales tax, value 

added tax, goods and services tax, or Pigovian tax. Consider the case of food. Engel’s 

law, named after the statistician Ernst Engel, noted the following – “The poorer is a 

family, the greater is the proportion of the total outgo which must be used for food.58” 

That is, as one’s income rises, the proportion of that income spent on food falls, and even 

if one’s expenditure on food rises, it increases less than one’s income. Although everyone 

must buy some food, a flat sales tax on food will therefore never be shouldered “equally”, 

as it were. That is, it will place a proportionally heavier burden on the smaller incomes, 

especially as opposed to rich households with a much greater financial capacity to save. 

 

The conclusion is that it is not because a given tax treats people equally in some respect 

that it is a case of “equal” taxation. In this case, a progressive income tax would probably 

be reasonable for both rich and poor people, inasmuch as it would aim to counterweigh 

the heavier burden that is brought upon the poor by some regressive taxes. Such an 

argument, I think, can be accepted by most classical liberals without any difficulty – and, 

we may add, if progressive taxation were to be limited in such a way, it could not be 

understood as a “mild form of robbery59”, following John Stuart Mill, or as a form of 

“plunder60”, a perversion of the law to promote improper ends, following Frédéric 

Bastiat. It would rather be an unassuming correction of a straightforward wrong that 

could be unanimously accepted, or, at least, be justified by nearly all reasonableness tests. 

                                                 
57 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 307. 
58 Carle C. Zimmerman, “Ernst Engel’s Law of Expenditures for Food”, The Quarterly Journal of 

Economics, Vol. 47, No. 1, 1932, p. 80. 
59 John Stuart Mill, Principles of Political Economy, V.ii.3, edited by Sir W.J. Ashley, London, Longmans, 

Green and Co., 1909, p. 808, n. 2. 
60 Frédéric Bastiat, “The Law”, in Selected Essays on Political Economy, Irvington, Foundation for 

Economic Education, 1950, p. 22. 
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The second way in which classical liberals may want to justify progressive taxation has 

already been discussed by Hayek and Friedman, as well as, more recently, by Congleton 

and Joseph Heath. Progression may be understood as a way to address the subjective 

dimension of uncertainty and its often-undesirable consequences on market societies. 

Indeed, a system of private property rights has the effect of “unpooling” certain risks, 

which would otherwise have been internalized in a commons61. For example, as Heath 

explained, a drought can wipe out the entire crop of a private farm, in which case its 

owner is left with nothing. Risk-pooling arrangements counter this eventuality, as they 

respond not to scarcity or inequality, but to uncertainty. They accordingly increase 

everyone’s utility by dealing with, say, starvation, poverty, or homelessness, namely risks 

of private property systems. Such a social insurance point was developed by Congleton to 

argue for the feasibility of a liberal welfare state62, but it can also be used in a more 

limited way to defend some progressive taxation from a classical liberal point of view. 

 

“It can be argued”, said Friedman, “that for one reason or another, costs of administration 

perhaps, the market cannot produce the range of lotteries or the kind of lottery desired by 

the members of the community, and that progressive taxation is, as it were, a government 

enterprise to do so. I have no doubt that this view contains an element of truth.63” 

Friedman exemplified this argument by the following case about movie actresses. Say a 

young woman chooses to become an actress and not a civil servant. She is choosing a 

                                                 
61 Joseph Heath, Morality, Competition, and the Firm, Oxford, Oxford University Press, 2014, pp. 236-8. 
62 Roger Congleton, “On the Feasibility of a Liberal Welfare State: Agency and Exit Costs in Income 

Security Clubs”, Constitutional Political Economy, Vol. 18, 2007, pp. 145-159. 
63 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 163. 
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certain kind of lottery64 – and she is choosing a rather harsh one, as it is much easier to 

become a civil servant than a successful actress. Now, say all potential movie actresses 

had a great dislike of uncertainty. We can expect that some cooperatives of movie 

actresses would tend to appear. The members would agree to the pooling of risks by 

sharing income more or less evenly. In this case, successful movie actresses would have 

to pay a part of their incomes to less successful actresses. Progression would 

consequently be a simple way, which people would have chosen, to counter risk aversion. 

 

Progressive taxation, then, would not be moved by any egalitarian motive, nor would it 

endeavour to flatten the top of the income pyramid, as rather it would simply provide a 

mechanism of risk-pooling – thus providing incentives to invest, for instance, in the 

development of some specialized skills, like acting. Uncertainty may lead to slowed 

economic innovation, some specializations being too risky and the people being faced 

with the prospect that demand for certain skills may die out or never emerge – for 

example, early computer science pioneers. Yet economic growth often depends on such 

risky endeavours. Progression can be a way to pool certain risks, hence reducing 

uncertainty, without in any way questioning the other benefits of a system of private 

property. Such an argument focusing on collective aversion to risk can be undemanding. 

 

People are indeed normally risk-averse, that is, as Heath mentioned, when confronted to 

stochastic variability they worry “not just the background probability of an event, or the 

long-run average that we can expect, but also the degree to which actual outcomes can be 

                                                 
64 See also, David Friedman, Hidden Order, New York, HarperBusiness, 1996, pp. 212f. 
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expected to diverge from the average.65” This creates uncertainty in a market economy, 

which can easily be offset by, say, progressive taxation. Some classical liberals like 

Epstein have argued against such social insurance arguments, saying that it is 

redistribution in disguise by both intention and effect66. “The redistributive motive behind 

progressive taxation”, Epstein contends, “seems too clear to deny.67” Though Epstein 

may be right, I should note that a liberal progressive tax may nonetheless be reasonable – 

and, if I may add, as Hayek noted, and as Congleton later demonstrated68, it would 

perhaps be unreasonable not to have such an efficient system of risk-pooling in markets: 

 

“Nor is there any reason why the state should not assist the individuals in 

providing for those common hazards of life against which, because of their 

uncertainty, few individuals can make adequate provision. […] where, in short, 

we deal with genuinely insurable risks – the case for the state’s helping to 

organize a comprehensive system of social insurance is very strong.69” 

 

“The just, then,” once said Aristotle, “is a species of the proportionate70”. I disagree – in 

some cases, progressivity is quite just. Progression may be compatible with the classical 

liberal concern for the rule of law, provided legislative discretion on tax-related matters is 

duly limited by the principle of generality, and by a standard of reasonable lawmaking. 

 

                                                 
65 Joseph Heath, Morality, Competition, and the Firm, Oxford, Oxford University Press, 2014, p. 237. 
66 Richard Epstein, “Can Anyone Beat the Flat Tax?”, Soc. Philos. Policy, Vol. 19, No. 1, 2002, pp. 161f. 
67 Richard Epstein, Takings, Cambridge, Harvard University Press, 1985, p. 297. 
68 R. Congleton, “On the Feasibility of a Liberal Welfare State”, C. Pol. Econ., Vol. 18, 2007, pp. 145-159. 
69 Friedrich Hayek, The Road to Serfdom, Chicago, University of Chicago Press, 2007, p. 148. 
70 It can also be translated as, “The just, therefore, is a certain proportion.” Aristotle, Nicomachean Ethics, 

1131a30, translated by R. Bartlett and S. Collins, Chicago, Chicago University Press, 2011, pp. 95f.  
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In conclusion, my defense of progression does not rest on any endorsement of 

redistribution, and it would likely be strengthened were we to accept the legitimacy of 

some redistributive transfers, as did, for example, Friedman with his proposal for a 

negative income tax71. Certainly, as Anatole France wrote sarcastically in his 1894 The 

Red Lily, classical liberals must agree to “the majestic quality of the law which prohibits 

the wealthy as well as the poor from sleeping under the bridges, from begging in the 

streets, and from stealing bread.” Yet this majestic quality of the law does not prohibit the 

state to establish different tax brackets, nor does it imply that one should never 

differentiate between the rich and the poor. Through a careful distinction between four 

concepts of differential treatment, this chapter has shown that progressive tax 

arrangements do not necessarily discriminate against the well-off, and that it is 

conceivable that progression could effectively fulfill some legitimate classical liberals 

objectives. Progressive taxation, therefore, can be an important feature of the rule 

egalitarian program I propose, inasmuch as it may ameliorate poverty and limit 

inequality, while still being perfectly compatible with the main classical liberal premises. 

 

                                                 
71 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, pp. 191-4. 
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Chapter 7. 

A Tax Dead on Arrival: 

Inheritance and Social Mobility 
 

 

When beggars die there are no comets seen; 

The heavens themselves blaze forth the death of princes. 

William Shakespeare, Julius Caesar, 2.2 

 

 

“That in the Descending Line, the Descent or Succession was to all the Sons, only the 

eldest Son had a double Portion to any one of the rest, viz. If there were three Sons, the 

Estate was to be divided into four Parts, of which the eldest was to have two Fourth Parts, 

and the other two Sons were to have one Fourth Part each.1” This is how Sir Matthew 

Hale detailed the ancient Jewish law of succession, which, like so many other such laws, 

favoured the first-born son. Historically, it is safe to say that very few laws did as much 

to stoke inequality as laws touching descents and hereditary transmissions – the Jewish, 

Greek, Roman, Frankish, and British traditions were indeed all profoundly inegalitarian. 

For example, the Laws of the Twelve Tables excluded women from inheriting, and, 

afterward, the first principle touching the Course of Descents in England was not much 

better – “In Descents, the Law prefers the Worthiest of Blood”, says Hale, “As, 1st, In all 

Descents immediate, the Male is preferred before the Female2”. This is an appalling 

principle from a liberal point of view. Laws of succession could and should be more 

egalitarian, and, for that reason, this seventh chapter will attempt to see if the classical 

liberal tradition can endorse inheritance taxation to further fair equality of opportunity3. 

                                                 
1 Sir Matthew Hale, The History of the Common Law of England, Chicago, Chicago U. Press, 1971, p. 134. 
2 Sir Matthew Hale, The History of the Common Law of England, Chicago, Chicago U. Press, 1971, p. 150. 
3 Åsbjørn Melkevik, “A Tax Dead on Arrival: Classical Liberalism, Inheritance, and Social Mobility”, 

Critical Review of International Social and Political Philosophy, 2017, forthcoming 



 

 

205 

 

§ 31. Getting Classical Liberalism Back in the Debate about Inheritance 

 

“‘Do not take what belongs to another’”, said Lon Fuller, “is about as trite an example of 

a moral precept as can be found in the books.4” The precept is certainly familiar, and yet 

its application is in many cases challenging. The Takings Clause of the Fifth Amendment 

to the United States Constitution, for example, states simply, “nor shall private property 

be taken for public use, without just compensation.” This is a well-established principle 

with which classical liberals have customarily opposed many forms of taxation. Using the 

requirement of just compensation, which is understood as saying that the state must give 

to each a fair equivalent of what has been taken, classical liberals like Richard Epstein 

have indeed opposed taxes failing to match benefits and costs5. In that regard, one kind of 

taxation seems especially problematic, namely transfer taxes, like estate, inheritance, and 

gift taxes. Take for instance estate taxation. How could someone who is deceased receive 

benefits from an estate tax? Being dead, naturally, makes it difficult for someone to 

benefit from anything, much less having assets taken by the state, or so one would think. 

 

To strengthen the justification of estate taxes, some solutions to this problem have been 

put forward, though most are not really convincing from a classical liberal viewpoint. “It 

has been suggested, for example,” said Boris Bittker, “that the death tax is an appropriate 

toll charged by the state for use of the probate machinery and for other services in 

                                                 
4 Lon L. Fuller, The Morality of Law, New Haven, Yale University Press, 1969, p. 205. 
5 Richard Epstein, Takings, Cambridge, Harvard University Press, 1985, pp. 303-5. 
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facilitating the transfer of private property at death.6” Classical liberals remain rather 

unconvinced by this explanation, especially since such a transfer could easily be achieved 

through private mechanisms – as one does not need the state to secure one’s succession. 

The usual conclusion, therefore, is that transfer taxes rest on egalitarian motives, and that 

the other justifications are “little more than decorative buttresses.” Classical liberals, 

then, often reject such taxes because they reject their redistributive underpinnings, which, 

I will argue, is a flawed way to approach the question from a classical liberal standpoint. 

 

This chapter attempts to resolve an ambiguity in the classical liberal tradition with regard 

to inheritance taxation. Classical liberals like Milton Friedman and Ludwig von Mises 

have been sceptical of transfer taxes, while others like Friedrich Hayek have argued for 

inheritance taxation. Such an ambiguity, however, has recently played in favour of those 

who oppose transfer taxes. For example, Mises said of the estate tax in Great Britain that 

it was a measure of “expropriation”, which could not even qualify as a tax proper. The 

philosophy underlying such a system, he added, “is that the income and the wealth of the 

well-to-do classes can be freely tapped.7” Such a thought, of course, is unacceptable from 

a liberal standpoint. More precisely, classical liberals champion five common objections: 

 

(1) The progression objection – i.e. as Mises noted, transfer taxes are notoriously 

progressive, introducing unequal treatment across taxpayers. 

                                                 
6 Boris Bittker, Federal Income, Estate and Gift Taxation, Boston, Little, Brown, and Co., 1964, pp. 990f. 
7 Ludwig von Mises, Planning For Freedom, Third Edition, South Holland, Libertarian Press, 1974, p. 32. 
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(2) The equity objection – i.e. inheritance taxation also leads “to unequal tax 

burdens on people with equal amounts of wealth but who choose to use their 

wealth in different ways.8” 

(3) The incentive objection – i.e. as Adam Smith explained, a tax “may obstruct 

the industry the people, and discourage them from applying to certain branches of 

business which might give maintenance and unemployment to great multitudes.9” 

(4) The gift-giving objection – i.e. transfer taxes discourage gift-giving, Louis 

Kaplow explained10, thus leading to welfare losses. 

(5) The just compensation objection – i.e. the state must give to each a fair 

equivalent of what has been taken, as Epstein argued, which cannot happen once 

one is dead. 

 

These objections show that transfer taxes are contingently problematic, not inherently so. 

The purpose of the chapter will be to get around these objections, showing how classical 

liberals can and should endorse inheritance taxation. Such a goal has two dimensions – 

showing what is compatible, and showing what is required. Hence, I will go further than 

the few rather timid endorsements inheritance taxation has received from some classical 

liberals like Hayek11. This chapter provides the rationale for such an endorsement, 

advocating for an inheritance tax that is calibrated to the inheritor’s wealth to limit the 

growth of fortunes and further equality of opportunity from a classical liberal perspective. 

 

                                                 
8 Stuart White, “What (if Anything) is Wrong with Inheritance Tax?”, The Political Quarterly, Vol. 79, 

No. 2, 2008, pp. 162-171. 
9 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, 1776, V.ii.3.iv. 
10 L. Kaplow, “A Note on Subsidizing Gifts”, J. of Public Economics, Vol. 58, No. 3, 1995, pp. 469-77. 
11 See also, James Buchanan, Liberty, Market and State, New York, New York U. Press, 1986, p. 134ff. 
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There is a longstanding tradition for such a proposal. The “vicesima hereditatum” 

imposed by Augustus, the first Roman emperor, for example, was a 5 per cent inheritance 

tax on “all successions, legacies, and donations in case of death, except upon those to the 

nearest relations and to the poor”. Adam Smith later embraced such a tax12, though he 

made no exception for the nearest relations provided they had some means of subsistence. 

Perhaps the most famous liberal advocate of inheritance taxation is John Stuart Mill who 

said that we should “restrict, not what any one might bequeath, but what any one should 

be permitted to acquire, by bequest or inheritance.13” Such a proposal, more recently, was 

embraced by Lily Batchelder, and my objective here will be to show that classical liberals 

should embrace it as well. Though one can find evidence that inheritance taxation is 

compatible with classical liberalism, the rationale behind such a union is often missing. 

This chapter will explain how a rejection of meritocracy can remedy such a shortcoming. 

 

I will first (§32) go over the classical liberal defense of fair equality of opportunity, to 

afterward (§33) explain why not all transfer taxes further such equality in the same way, 

and why classical liberals may not accept the usual arguments for inheritance taxation. I 

then (§34) propose a way in which fair equality of opportunity is a necessary feature of 

market societies to counter meritocracy and oligopoly, that is, to make sure that markets 

remain competitive, which will permit us (§35) to see why inheritance taxation is most 

likely necessary from a classical liberal point of view as an instrument of social mobility. 

 

                                                 
12 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, 1776, V.ii.3.appendix. 
13 John Stuart Mill, Principles of Political Economy, II.ii.4, edited by Sir W.J. Ashley, London, Longmans, 

Green and Co., 1909, p. 227. Rawls also endorsed Mill’s proposal of regulating bequest and inheritance. 

John Rawls, Justice as Fairness: A Restatement, Cambridge, Harvard University Press, 2001, pp. 160f. 
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§ 32. Classical Liberalism on Fair Equality of Opportunity 

 

Let us begin with a brief review of equality of opportunity. The classical liberal tradition 

has endorsed views that go well beyond formal equality of opportunity, and well beyond 

Bonaparte’s oft-quoted meritocratic phrase “la carrière ouverte aux talents”. Many 

classical liberals endorse something akin to John Rawls’s fair equality of opportunity, 

according to which people should have the same prospects of success regardless of their 

initial place in the social system. “The thought here is that positions are to be not only 

open in a formal sense,” Rawls argued, “but that all should have a fair chance to attain 

them.14” This section explains how classical liberals understand this idea. For example, 

Hayek argued that while capitalism is to be preferred to any other scheme, there is still 

grounds to limit the inequality of opportunity its system of private property will produce: 

 

“in a system of free enterprise chances are not equal, since such a system is 

necessarily based on private property and (though perhaps not with the same 

necessity) on inheritance, with the differences in opportunity which they create. 

There is, indeed, a strong case for reducing this inequality of opportunity as far as 

congenital differences permit and it is possible to do so without destroying the 

impersonal character of the process by which everybody has to take his chance 

and no person’s view about what is right and desirable overrules that of others.15” 

 

                                                 
14 John Rawls, A Theory of Justice, Oxford, Oxford University Press, 1999, p. 63. 
15 Friedrich Hayek, The Road to Serfdom, Chicago, University of Chicago Press, 2007, p. 134. 
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Scholars have often failed to appreciate how clear-eyed and realistic classical liberals 

were about role of luck in markets, and how they admitted that luck may compromise the 

fairness of social cooperation. In fact, on that question, Rawls followed the lead of both 

Frank Knight and Hayek, whom he cited, as Andrew Lister recently noted16. We will 

come back to such a question, but the important point is that classical liberals were aware 

that markets are games of luck, and that they can only be made “tolerable” if some 

mechanism counteracts the inequality they create17. Hence, not only did Hayek advocate 

for some fair equality of opportunity, but, in the above passage, he also implied that 

inheritance may not be a necessary feature of market capitalism. Most classical liberals 

will disagree, as the right of succession is simply an extension of property rights. Yet 

Hayek’s intuition is still fundamentally correct. We can adjust laws of succession to 

further fair equality of opportunity without wreaking havoc in market institutions. Such 

an intuition, unfortunately, is now mostly lost to many circles of the liberal movement18. 

 

Whereas some classical liberals reject equality of opportunity as a mere egalitarian 

objective19, high liberals often reject it as a libertarian if not a meritocratic principle. 

Ronald Dworkin, for instance, equated equality of opportunity with libertarianism to then 

seemingly rebuff the idea20. Richard Arneson also rejected Rawlsian equality of 

opportunity, saying it represents an undesirable compromise with meritocracy21. Liam 

Murphy and Thomas Nagel similarly rejected what they called “equal libertarianism”, 

                                                 
16 Andrew Lister, “Markets, Desert, and Reciprocity”, Pol. Philos. Econ., Vol. 16, No. 1, 2017, pp. 47-69. 
17 Frank Knight, “Abstract Economics as Absolute Ethics”, Ethics, Vol. 76, No. 3, 1966, p. 166. 
18 There are, of course, some exceptions, like Robert S. Taylor, “Self-Realization and the Priority of Fair 

Equality of Opportunity”, Journal of Moral Philosophy, Vol. 1, No. 3, 2004, pp. 333-47. 
19 Harry Acton, The Morals of Markets and Related Essays, Indianapolis, Liberty Fund, 1993, pp. 111ff. 
20 Ronald Dworkin, Sovereign Virtue, Cambridge, Harvard University Press, 2002, pp. 13, 86-92, 289. 
21 R. Arneson, “Against Rawlsian Equality of Opportunity”, Phil. Stud., Vol. 93, No. 1, 1999, pp. 77-112 
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which is based on the idea of equality of opportunity, arguing that it gives too much 

weight to individual responsibility22. An additional problem with equality of opportunity, 

according to Nagel, is that it is compatible with almost any level of inequality of results23. 

 

I am not convinced these are effectively reasons to turn down equality of opportunity. On 

the contrary, it speaks for the soundness of such equality that it respects individual 

agency. Equality should not come at the expense of liberty, and one making choices in 

light of one’s endowments is an essential part of such freedom24. That equality of 

opportunity is both ambition- and endowment-sensitive, moreover, makes everyone 

better-off, in the end, and it should therefore be appealing to the advocates of welfarism. 

 

Now, what I propose is the following – far from being a compromise with meritocracy, 

the classical liberal commitment to fair equality of opportunity explains why inheritance 

taxation is not only compatible, but also a necessary feature of market capitalism. Before 

we move on to argue such a point, however, we must first establish a distinction between 

two notions of equality of opportunity, which, using Rawls’s terminology, go as follows: 

 

(1) “Equality as careers open to talents”, or the non-discrimination principle – i.e. 

competition for positions in society should only be influenced by attributes 

relevant for the performance of the duties of the positions, and one’s occupancy of 

a given position must be judged only with respect to those relevant attributes25. 

                                                 
22 Liam Murphy and Thomas Nagel, The Myth of Ownership, Oxford, Oxford U. Press, 2002, pp. 105f. 
23 Thomas Nagel, “Liberal Democracy and Hereditary Inequality”, Tax Law Review, Vol. 63, 2009, p. 116. 
24 Bruce Ackerman, Social Justice in the Liberal State, New Haven, Yale U. Press 1980, pp. 119-24. 
25 John Roemer, Equality of Opportunity, Cambridge, Harvard University Press, 1998, p. 1. 
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e.g. race should not count for or against a person’s eligibility for a position when 

race is irrelevant for the performance of the duties of the position26. 

(2) “Equality as equality of fair opportunity”, or the level-the-playing-field 

principle – i.e. society should ensure that those with similar abilities and skills 

have similar life chances, such that they have the same prospects of success 

regardless of their initial place in the social system27. The principle requires 

sufficiently equal real opportunities for advancement, such that people experience 

social conditions in their early years good enough so that they could develop their 

capacities, as well as then being subject to impartial selection procedures. 

e.g. compensatory education should be provided for children from disadvantaged 

social backgrounds, permitting them to acquires skills to compete for jobs against 

persons with more advantaged backgrounds. 

 

It is commonly thought that classical liberalism endorses only the former principle28. One 

may indeed remember that Rawls’s argument against the classical liberal tradition is 

somewhat straightforward – “Laissez-faire capitalism (the system of natural liberty […]) 

secures only formal equality and rejects both the fair value of the political liberties and 

fair equality of opportunity. It aims for economic efficiency and growth constrained only 

by a rather low social minimum29”. In a way, this statement is stipulative, that is, it 

establishes a distinction between different kinds of regime. It contrasts laissez-faire 

capitalism with welfare-state capitalism, state socialism, property-owning democracy, 

                                                 
26 M. Friedman and R. Friedman, Free to Choose, New York, Harcourt Brace Jovanovich, 1980, pp. 128ff. 
27 John Rawls, A Theory of Justice, Oxford, Oxford University Press, 1999, p. 63. 
28 For example, Herbert Spencer, Social Statics, New York, D. Appleton and Company, 1901, pp. 65f. 
29 John Rawls, Justice as Fairness: A Restatement, Cambridge, Harvard University Press, 2001, p. 137. 
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and liberal socialism. Yet the problem is that the classical liberal tradition does not fit 

into any of these categories – classical liberals have endorsed fair equality of opportunity. 

 

One may think that the distinction between the five kinds of regime Rawls detailed is not 

meant to address the classical liberal position. Yet it seems that by using the phrases 

“laissez-faire capitalism” and “system of natural liberty” to describe the first regime, 

Rawls was clearly talking about the classical liberal tradition. The latter expression was 

coined by Adam Smith, and it has since become a synonym of classical liberalism. 

Moreover, the expression “laissez-faire capitalism30” was used by Henry Simons to 

describe his notoriously classical liberal program, and therefore it seems fair to say that 

laissez-faire capitalism refers to a classical liberal polity. One could then argue that 

Rawls was uncharitable with the classical liberal tradition, since he may have 

misrepresented its main assumptions – laissez-faire capitalism would be like a straw man. 

Rawls gave the impression of defeating classical liberalism, though in fact he did not 

address the actual arguments classical liberals have championed about market capitalism. 

 

My goal here is not to solve that exegetical problem. Classical liberals, in fact, have 

endorsed a certain account of fair equality of opportunity, which is not so different from 

the one Rawls described as “liberal equality” – “A free market must be set within a 

framework of political and legal institutions that adjust the long-run trend of economic 

forces so as to prevent excessive concentration of property and wealth31”. Rawls opposed 

such a “liberal” account of fair equality of opportunity to his favoured “democratic” 

                                                 
30 Henry Simons, “A Positive Program for Laissez Faire: Some Proposals for a Liberal Economic Policy”, 

in Economic Policy for a Free Society, Chicago, University of Chicago Press, 1948, pp. 40-77. 
31 John Rawls, Justice as Fairness: A Restatement, Cambridge, Harvard University Press, 2001, p. 44. 
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interpretation of such equality, which also says that “an inequality of opportunity must 

enhance the opportunities of those with the lesser opportunity32”. In what follows I will 

argue that the classical liberal tradition is at least committed to liberal equality. I will 

examine the reasons why classical liberals have backed inheritance taxes so as to further 

fair equality of opportunity – leveling the playing field to counter extreme inequality33. 

 

Consider the following classical case, which the Greek stoic philosopher Chrysippus 

introduced – “A runner on the racetrack must strain and compete with all his might to 

come first, but on no account must he trip or hand off a fellow-competitor; and likewise 

in life, there is nothing wrong in an individual’s seeking what is in his own interest, but it 

is unjust to deprive another.34” Such is the way in which what Adam Smith termed the 

“system of natural liberty” is normally understood35 – people can enjoy the benefits of 

social cooperation so long as they do not trip any fellow-competitor, or, as Rawls phrased 

it, so long as they respect formal equality alongside the harm principle. In other words, 

inasmuch as the runners abide by the rules of the racetrack, they may run as fast as they 

can, and leave everyone else behind36. In the field of property rules, this story is thought 

to justify intergenerational wealth accumulation, and therefore inequality of opportunity. 

 

Classical liberalism, however, is primarily a view about the institutional design of market 

capitalism, not about individual ethics. The racetrack story illustrates the importance of 

rule-following for people, but does not speak to questions of fairness in the design of the 

                                                 
32 John Rawls, A Theory of Justice, Oxford, Oxford University Press, 1999, p. 266, see also, pp. 57ff. 
33 See Bruce Ackerman, Social Justice in the Liberal State, New Haven, Yale U. Press, 1980, pp. 201ff. 
34 Cicero, De Officiis (On Obligations), III.42. 
35 Jacob Viner, “Adam Smith and Laissez Faire”, J. Polit. Econ., Vol. 35, No. 2, 1927, p. 206. 
36 John Rawls, A Theory of Justice, Oxford, Oxford University Press, 1999, p. 91. 
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rules themselves. For example, we may want to have a rule saying that the runners should 

all start at roughly the same point, or maybe that everyone should have to run provided 

they can. The question is then about how the rules of a given society will affect the 

starting point of different people – say how the law of property, permitting wealth 

accumulation, will advantage some people, sheltering them from the race. Classical 

liberals have mostly been concerned with such institutional issues, leading them to a 

different story than the one Chrysippus recounted – they are not concerned with the 

runners37, but with the umpires who must enforce the rules, as well as with the rules 

themselves. At this point, it may be useful to quote at length what Hayek said to dispel 

the thought that the classical liberal tradition is opposed to fair equality of opportunity: 

 

“The demand for equality of opportunity or equal starting conditions 

(Startgerechtigkeit) appeals to, and has been supported by, many who in general 

favour the free market order. So far as this refers to such facilities and 

opportunities as are of necessity affected by governmental decisions (such as 

appointments to public office and the like), the demand was indeed one of the 

central points of classical liberalism, usually expressed by the French phrase ‘la 

carrière ouverte aux talents’. There is also much to be said in favour of the 

government providing on an equal basis the means for the schooling of minors 

who are not yet fully responsible citizens, even though there are grave doubts 

whether we ought to allow government to administer them.38” 

 

                                                 
37 Unlike, for example, G.A. Cohen, If You’re an Egalitarian, How Come You’re So Rich?, Cambridge, 

Harvard University Press, 2000, pp. 128ff, 142ff. 
38 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 247. 
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In the first part of the above quote, Hayek endorsed a non-discrimination principle, and, 

in the second part, he endorsed a level-the-playing-field principle. An extensive system of 

state-run schools is one of the usual ways to further fair equality of opportunity, and 

though classical liberals have casted doubt on the state administration of education, they 

nonetheless endorse the core idea that the background institutions of a market society 

should prevent excessive concentration of property and wealth – which, again, is what 

Rawls has called “liberal equality”. The important point is that classical liberalism 

acknowledges that people do not have the same initial chances in a market society – and 

this has been a major preoccupation, as we will see, of, say, Knight and Friedman. 

Though many physical and social circumstances of such an inequality are beyond the 

control of the government, as Hayek explained, many other circumstances can be altered 

by some governmental action, which is where inheritance taxation might come into play. 

 

It is true, I should add, that Hayek said of equality of opportunity that it was a “wholly 

illusory ideal”, “apt to produce a nightmare” if the government were to attempt to 

“control the whole physical and human environment of all persons39”. But advocates of 

equality of opportunity, including classical liberals, do not argue for such radical 

measures. The objective is rather to make sure that people start at roughly the same point 

in the race, or to offer compensatory benefits to children coming from disadvantaged 

social backgrounds so that they do not start too far behind. Contrary to what Rawls said, 

such an ideal has been endorsed by most classical liberals. “Equality of opportunity”, said 

                                                 
39 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 247. 
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Henry Simons, “is an ideal that free societies should constantly pursue, even at much cost 

in terms of other ends.40” Friedman similarly criticized vocational inequalities as follows: 

 

“Existing imperfections in the capital market tend to restrict the more expensive 

vocational and professional training to individuals whose parents or benefactors 

can finance the training required. They make such individuals a ‘non-competing’ 

group sheltered from competition by the unavailability of the necessary capital to 

many able individuals. The result is to perpetuate inequalities in wealth and 

status.41” 

 

Now, if we accept Rawls’s theory, for which classical liberalism is meritocratic42, it is not 

clear why classical liberals have endorsed fair equality of opportunity, nor is it clear why 

they should endorse inheritance taxation. Yet classical liberalism is not meritocratic43. 

Rawls himself rejected the view that income and wealth should be distributed according 

to moral desert44, and, in fact, as Andrew Lister explained45, Rawls supported his position 

by quoting the classical liberal Frank Knight. This is an interesting quandary – Rawls 

rejected meritocracy by quoting a classical liberal, and yet he said that classical liberalism 

was meritocratic. Before we examine such a question and explain how a rejection of 

meritocracy should lead us to a principled defense of inheritance taxation, we must first 

                                                 
40 Henry Simons, Economic Policy for a Free Society, Chicago, University of Chicago Press, 1948, p. 6. 
41 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 107. 
42 John Rawls, Justice as Fairness: A Restatement, Cambridge, Harvard University Press, 2001, p. 137. 
43 Angus Burgin, for example, in his otherwise excellent book on the Mont Pelerin Society and the classical 

liberal tradition, says that Milton Friedman defended capitalism because it rewards merit. Friedman did no 

such thing. See Angus Burgin, The Great Persuasion, Cambridge, Harvard University Press, 2012, p. 11. 
44 John Rawls, A Theory of Justice, Oxford, Oxford University Press, 1999, p. 274. Rawls quoted Frank 

Knight, The Ethics of Competition, New York, Harper and Brothers, 1935, pp. 54-7. 
45 Andrew Lister, “Markets, Desert, and Reciprocity”, Pol. Philos. Econ., Vol. 16, No. 1, 2017, pp. 47-69. 
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understand why inheritance taxation has been so problematic for most classical liberals. 

That is, the dilemma for classical liberals must be properly set – it is not between non-

discrimination and fair equality of opportunity, as Rawls claimed, but rather between a 

comprehensive theory of property rights and the value of fair equality of opportunity. 

 

§ 33. The Conflict between Property Rights and Inheritance Taxation 

 

There are different ways one can understand the institution of succession, leading one to 

different conclusions46. On the one hand, progressives have understood inheritance from 

the point of view of the recipient. Being unearned and undeserved, such transfers, they 

argue, must be curtailed47. That is, progressives understand inheritance, as well as gifts 

and bequests in general, as instances of good brute luck to which most of the inequalities 

in wealth are attributable. The conclusion, then, is that we should tax the contribution to 

people’s wealth that is made by gratuitous receipts48. On the other hand, classical liberals 

have understood inheritance from the point of view of the giver. The question is not about 

the inheritor’s good fortune, but about one’s rights of use and disposal of one’s property. 

“The right of disposition includes dispositions during life, by gift or by sale,” said 

Epstein, “and it includes dispositions at death, which are limited only by the status claims 

of family members protected, for example, by rules relating to dower and forced 

shares.49” In other words, one has as much the rights of use and disposal during one’s life, 

                                                 
46 Barbara Fried, The Progressive Assault on Laissez Faire, Cambridge, Harvard U. Press, 2001, p. 98. 
47 Anne L. Alstott, “Equality of Opportunity and Inheritance Taxation”, Harvard Law Review, Vol. 121, 

No. 2, 2007, p. 472, as well as Eric Rakowski, Equal Justice, Oxford, Clarendon Press, 1993, p. 161. 
48 Liam Murphy and Thomas Nagel, The Myth of Ownership, Oxford, Oxford U. Press, 2002, p. 148. 
49 Richard Epstein, Takings, Cambridge, Harvard University Press, 1985, p. 304. 
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as one has the right to substitute another’s consumption for one’s own, though one may 

not completely disinherit one’s spouse or one’s children. In this case, the conclusion is 

that there is no power to either grant or withhold the right of inheritance. Both sides are 

correct, I think, though they equally fail to capture the issue of inequality of opportunity. 

 

A distinction between inheritance and estate taxes might be useful for that matter. To put 

it simply, an estate tax is assessed on the assets of the deceased. As Richard Posner 

explains, “it ignores the wealth of the people who are to share in the estate – they might 

all be poor cousins.50” An inheritance tax, conversely, is imposed on the inheritor, that is, 

it is calibrated to the inheritor’s assets. I argue for the latter. Notice immediately two 

important points. First, if we are concerned with fair equality of opportunity, we ought to 

look at the position of the donees, not of the donors, which is what inheritance taxes do51. 

Second, in terms of aggregate tax liabilities, these two kinds of taxes lead to radically 

different results depending on how an estate is divided52. Whereas estate taxes are simply 

unaffected by the division of estates, inheritance taxes are. In the latter case, therefore, 

one can minimize the tax liability on one’s estate by dividing it between more inheritors, 

or between fewer but poorer inheritors, which will incentivize the dispersion of property. 

 

The aforementioned distinction between inheritance and estate taxes, however, is often 

overlooked today. Many opponents of transfer taxes strategically prefer to use the term 

“death tax53”, which imprecisely refers to a number of different transfer taxes – say, 

                                                 
50 Richard A. Posner, Economic Analysis of Law, 8th edition, New York, Wolters Kluwer, 2011, p. 687. 
51 Louis Kaplow, “On the Taxation of Private Transfers”, Tax Law Review, Vol. 63, 2009, p. 183. 
52 James R. Hines, Jr., “Taxing Inheritances, Taxing Estates”, Tax Law Review, Vol. 63, 2009, pp. 189-207. 
53 For example, John Tomasi, Free Market Fairness, Princeton, Princeton U. Press, 2012, pp. xxiii, 63. 
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estate, inheritance, legacy, and succession taxes. This so-called “death tax” now enjoys 

one of the worst reputations in the ill-famed field that is the world of taxation, making it 

much easier politically to abolish certain transfer taxes. Norway, for instance, abolished 

its inheritance tax in 2014, and so did many other countries, abolishing either their 

inheritance or estate taxes, like Austria and Singapore in 2008, Russia and Hong Kong in 

2006, Portugal and Sweden54 in 2004, as well as the United States in 2001, though 

Congress later reinstated the estate tax. With their “low-tax-small-government” approach, 

classical liberals usually rejoice every time such taxes are struck down. I believe they 

should sooner mourn. Many classical liberals have erred on the issue, neglecting a key 

classical liberal value, which is that some fair equality of opportunity matters in markets. 

 

“I ought at once to add”, said Hayek, “that inheritance taxes could, of course, be 

made an instrument toward greater social mobility and greater dispersion of 

property and, consequently, may have to be regarded as important tools of a truly 

liberal policy which ought not to stand condemned by the abuse which has been 

made of it.55” 

 

The problem with the estate duty in Great Britain, Hayek noted, is that it eliminates one 

of the most important elements in any free society, namely “the man of independent 

means” who can maintain a free opinion and preserve the atmosphere of independence 

from government control. To be more precise, transfer taxes do not eliminate the “man of 

independent means”. They only restrict the extent to which people are born this way, or 

                                                 
54 Henry Ohlsson, “The Legacy of the Swedish Gift and Inheritance Tax, 1884-2004”, European Review of 

Economic History, Vol. 15, 2011, pp. 539-569. 
55 Friedrich Hayek, Individualism and Economic Order, Chicago, U. of Chicago Press, 1980, p. 118. 
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the fortune they can acquire upon the death of a family member. On this issue, Hayek is 

following John Stuart Mill and his defense of “eccentricity” and “strength of character” 

as vital components of liberty56. However, notice how such an argument can only achieve 

so much – if a tax is overly obtrusive, such that it undermines the private sphere of the 

people, then, classical liberals will reject it. But inheritance taxation is conspicuously 

unobtrusive. Tax funds raised by transfer taxes are extremely low and affect few people – 

around one per cent of government revenues are raised, and less than one per cent of 

estates are normally concerned. Consequently, such taxes are normally not a major 

budgetary issue, nor are their effect remarkable on the mechanisms of a market economy. 

 

Now, most classical liberals care about fair equality of opportunity, and therefore they 

have backed policies furthering social mobility and leading to greater dispersion of 

property. Yet their commitment to strong property rights have also prevented them from 

accepting the standard progressive arguments for inheritance taxation, which we will now 

examine. Such arguments have been put forward by the American Supreme Court in a 

series of decisions going from 1898 to 1921 – especially Magoun v. Illinois Trust & 

Saving Bank, Knowlton v. Moore57, and New York Trust v. Eisner58. The two established 

arguments were characteristically stated by Justice McKenna in Magoun, which upheld a 

progressive state inheritance tax against an equal protection claim in the following way: 

 

“(1) An inheritance tax is not one on property, but one on the succession; (2) the 

right to take property by devise or descent is a creature of the law, and not a 

                                                 
56 John Stuart Mill, On Liberty, Oxford, Oxford University Press, 2008, pp. 74f. 
57 Knowlton v. Moore, 178 U.S. 41 (1900). 
58 New York Trust v. Eisner, 256 U.S. 345 (1921). 
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natural right––a privilege––and therefore the authority which confers it may 

impose conditions upon it.59” 

 

These two arguments, as Epstein noted, are inappropriate from a classical liberal point of 

view60. The first proposition establishes a distinction between the right to property and 

the right to succession. Yet one may wonder how sturdy this distinction really is. 

Property rights, after all, account for rights of use and disposal. There is, moreover, no 

distinction between dispositions during life and at death – since, in his will, a testator may 

very well establish conditions on the use of his estate. One may, for instance, make sure 

that one’s profligate inheritor will not be able to do as he will with the money – for 

example, through a spendthrift trust in which the funds are not under the control of the 

beneficiary. Hence, it is possible for one to “control” one’s assets even after death. Not 

every testamentary transfer is what could be called a “clean transfer”, permitting the 

inheritor to assume full ownership of the goods. That is, as much as one may, of course, 

decide whether to pass property inter vivos, during one’s lifetime, one may also exert 

control over one’s testamentary transfers in many ways. Though there are several caveats 

and some issues of inefficiency for such testamentary transfers, say the problem of a 

“dead hand”61, it is nonetheless fair to say that there is no principled distinction between 

dispositions during life and at death in the classical liberal conception of private property. 

 

John Stuart Mill summarized the classical liberal view on the right to succession as 

follows – “bequest is one of the attributes of property: the ownership of a thing cannot be 

                                                 
59 Magoun v. Illinois Trust & Saving Bank, 170 U.S. 283 at 288 (1898). 
60 Richard Epstein, Takings, Cambridge, Harvard University Press, 1985, p. 304. 
61 Richard A. Posner, Economic Analysis of Law, 8th edition, New York, Wolters Kluwer, 2011, pp. 694f. 
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looked as complete without the power of bestowing it, at death or during life, at the 

owner’s pleasure: and all the reasons, which recommend that private property should 

exist, recommend pro tanto this extension of it.62” Mill was followed by libertarians like 

Herbert Spencer63 and Robert Nozick64, as Barbara Fried noticed65, as well as by the bulk 

of the classical liberal tradition, all of whom argued for the unity of property and 

succession. Hence, the first argument in Magoun is incorrect – as the right of succession 

is just an extension of property rights, or, at least, it is from a classical liberal standpoint. 

 

The second proposition, alternatively, is a common positivist claim. For example, Jeremy 

Bentham stated that, “Property and law are born together, and die together. Before laws 

were made there was no property; take away laws, and property ceases.66” This view has 

been championed by progressives like Robert Lee Hale67, and recently by high liberals 

like Murphy and Nagel who claim that all rights of use and disposal are creatures of the 

state. The usual reasoning goes as follows. Since there is no property without law, one is 

not entitled to one’s property without law. To put it another way, since there “is no 

market without government and no government without taxes”, Murphy and Nagel 

argued, it “is therefore logically impossible that people should have any kind of 

entitlement to all their pretax income.68” Such an argument is either incorrect, as it leads 

to a position that offers no genuine protection for one’s rights of possession, or a simple 

                                                 
62 John Stuart Mill, Principles of Political Economy, II.ii.4, edited by Sir W.J. Ashley, London, Longmans, 

Green and Co., 1909, p. 226. 
63 Herbert Spencer, The Principles of Ethics, 1897, II.xiv.308. 
64 Robert Nozick, Anarchy, State, and Utopia, New York, Basic Books, 1974, pp. 150ff. 
65 B. Fried, The Progressive Assault on Laissez Faire, Cambridge, Harvard U. Press, 2001, pp. 98, 264f. 
66 Jeremy Bentham, Principles of the Civil Code, I.xiii, in Theory of Legislation, London, Trübner & Co., 

1876, pp. 113. 
67 Barbara Fried, The Progressive Assault on Laissez Faire, Cambridge, Harvard U. Press, 2001, p. 19. 
68 Liam Murphy and Thomas Nagel, The Myth of Ownership, Oxford, Oxford University Press, 2002, p. 32. 
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matter of fact – that is, of course, we need property rules in any modern society, but it 

does not follow that any rule will be appropriate from a classical liberal point of view. 

Classical liberals can certainly agree with Murphy and Nagel to say that people are not 

entitled to all their pretax income, but they will probably want to disagree with the high 

liberal thought behind the conclusion – property rights are not just creatures of the state. 

 

As Epstein noted, the statement “private property is what the state says it is” is an ipse 

dixit. It is a dogmatic statement resting only on the authority of the state, inconsistent 

with any classical liberal constitutional approach69. Such a view opens the door to all 

kinds of abuses. If property rights are merely creatures of the law, it follows that 

governments can impose limitations upon them that could perhaps not be reconciled with 

the classical liberal commitment to capitalism. The second argument in Magoun, hence, 

is also unsatisfactory for classical liberals who will not justify inheritance taxes if it 

means that they also have to drop their principled protection of private property rights. 

 

Classical liberals, therefore, face a dilemma. They care about fair equality of opportunity, 

and inheritance taxation is one of the least intrusive ways to limit intergenerational wealth 

accumulation that compromises such equality, though they cannot accept the usual 

rationale for such a tax. This dilemma usually leads classical liberals to a wholesale 

rejection of inheritance taxes, and yet the next section will show why it should not be so. 

 

                                                 
69 Richard Epstein, Takings, Cambridge, Harvard University Press, 1985, p. 305. 
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§ 34. How a Meritocratic System Can Become Oligarchic in Nature 

 

Classical liberals like Hayek and Simons were clearly concerned with the inequality of 

opportunity a system of private property rights creates, and they accordingly backed some 

policies to counter such a problem. “Our proposal with reference to taxation”, said 

Simons, “is based on the view (1) that reduction of inequality is per se immensely 

important; […] and (4) that drastic reduction of inequality through taxation is attainable 

without much loss of efficiency in the system and without much impairing the 

attractiveness of the economic game.” Simons then suggested the following measure – 

“Treatment of all inheritance, bequests, and (large) gifts inter vivos as personal income of 

the recipient for the year in which received.70” It therefore seems like Rawls may have 

misrepresented the so-called system of natural liberty, or the standard interpretation 

classical liberals have had of such a system. Yet it also leads us to the following puzzle – 

how can we reconcile inheritance taxation as a way to pursue fair equality of opportunity 

with the principled classical liberal defense of private property rights? This section will 

now propose an answer, showing how there is an egalitarian underpinning to the classical 

liberal tradition – a detail that is too often ignored by the critics of such a tradition. 

Walter Block helpfully summarized the usual arguments for inheritance taxes as follows: 

 

(1) The heirs have done nothing to deserve this largesse (apart from being astute 

in choosing rich parents). 

                                                 
70 H. Simons, Economic Policy for a Free Society, Chicago, University of Chicago Press, 1948, pp. 65, 67. 
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(2) Inheritance promotes inequality, as the rich tend to cement, and even 

exacerbate, the gap that exists between them and the general populace. 

(3) It is unfair to nonrecipients. Why should only (mainly) the children of the 

wealthy benefit from the savings of the past generation? 

(4) Bequests are inefficient. The marginal dollar owned by the rich yields less 

utility to them than the last such amount of money benefits the poor. 

(5) Allowing parents to give their children their wealth upon demise is ineffective, 

in that it creates “rent seeking71”.72 

 

Only a tempered version of the second argument succeeds from a classical liberal 

standpoint. Yet the first and third arguments hint at an interesting point regarding the 

classical liberal defense of market institutions, as they rely on a certain understanding of 

brute luck. No one deserves to be the son of a millionaire – it is just good luck. To be 

luck-insensitive, however, would mean to reject market capitalism, since, in a market, the 

distribution of riches and resources is not a studied choice, but mostly a matter of chance, 

depending on particular circumstances of time and place, as Cicero once noted73. The 

importance of this point cannot be stressed enough, and, in fact, it shows why classical 

liberals cannot endorse the famous meritocratic principle “la carrière ouverte aux talents”. 

 

Hayek was particularly forthcoming on such a question – market societies do not reward 

merit. There is no other road to success, said Hayek, “than the approval of one’s conduct 

                                                 
71 For example, see James Buchanan, “Rent Seeking, Noncompensated Transfers, and Laws of 

Succession”, Journal of Law and Economics, Vol. 26, No. 1, 1983, pp. 71-85. 
72 Walter Block, “James Buchanan on Inheritance: A Critique”, Journal of Entrepreneurship and Public 

Policy, Vol. 1, No. 2, 2012, pp. 159f. 
73 Cicero, De Officiis (On Obligations), I.115 



 

 

227 

by the majority of one’s fellows74”, to which he added that it should frankly be 

recognized that there is no necessary connection between merit and success. Such a point 

had already been explained by Frank Knight who observed that the purpose of economic 

activity is simply to satisfy wants75. Similarly, as Friedman noted, market prices are 

“affected by a bewildering mixture of chance and choice.76” Classical liberals, therefore, 

were acutely aware that market capitalism could not be meritocratic. The value of one’s 

talents is mostly a matter of luck – physical strength used to be quite valuable before the 

Industrial Revolution, while, today, computer engineering skills are more in demand. 

That one should have a talent that is sought and highly valued is just good brute luck. 

While meritocracy is backward-looking, the liberal theory of markets is forward-looking. 

For classical liberals, thinking about the rules of market institutions, what matters is not 

what one did, as deserving as one may be, but rather the expected gains for society as a 

whole. The price system rewards the latter, thus channeling work to its best employment. 

 

Such an account of markets, however, does not provide us a strong ethical justification 

for market capitalism beyond the fact that it makes people better-off, and, perhaps, one 

could add, that it leaves people free. Market are both systems of want-satisfying agency 

and of competition, and, as Knight noted, such functions are inseparable. Yet these 

functions can also clash with one another. Want-satisfaction does not say anything about 

which or, more importantly, whose wants are satisfied. Therein lies the problem with 

which most classical liberals were concerned – if we are to accept market capitalism as a 

                                                 
74 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 98. 
75 Frank H. Knight, “The Ethics of Competition”, Q. J. Econ., Vol. 37, No. 4, 1923, p. 584. See also, Frank 

Knight, “Abstract Economics as Absolute Ethics”, Ethics, Vol. 76, No. 3, 1966, p. 164, as well as, James 

Buchanan, Liberty, Market and State, New York, New York University Press, 1986, pp. 128 ff. 
76 M. Friedman and R. Friedman, Free to Choose, New York, Harcourt Brace Jovanovich, 1980, p. 22. 
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competitive game, it must be assumed that there can be more than just a few winners. 

Competition leads to greater want-satisfaction, but also conceivably to greater exclusion. 

 

“Let us suppose”, said Knight, “that we are organizing a foot-race among a 

thousand men taken at random from the general population. At one extreme they 

might be all lined up on a mark and made to race for a single first prize; at the 

other, the prize money might be distributed equally, irrespective of the results of 

the race.77” 

 

Though classical liberals have argued against socialism, where everyone would get the 

same prize, they cannot endorse the other extreme, where only the fittest gets everything. 

Such a system would be unfair in two ways. First, market capitalism would no longer be 

a general system of want-satisfaction – most people would not profit. Second, too much 

inequality can also compromise competition down the road. One may remember that 

more income inequality has been associated with less mobility across generations – a 

relationship that has been called “The Great Gatsby Curve” by Alan Krueger78. Hence, 

we could say that inequality may be a problem if only because it leads to a non-

competitive market system. Indeed, as we saw, Friedman was worried with imperfections 

in market societies that make some individuals a “non-competing” group sheltered from 

competition, such that only these people can occupy certain positions. Even though 

classical liberals may still object that inheritance taxation is contingently wrong in a 

                                                 
77 Frank H. Knight, “The Ethics of Competition”, Q. J. Econ., Vol. 37, No. 4, 1923, p. 610. 
78 Alan Krueger, “The Rise and Consequences of Inequality”, Centre for American Progress, January 12, 

2012. See also, Miles Corak, “Income Inequality, Equality of Opportunity, and Intergenerational Mobility”, 

The Journal of Economic Perspectives, Vol. 27, No. 3, 2013, pp. 79-102. 
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competitive system, using the arguments detailed above, one could argue that these 

arguments miss an even more fundamental point. Intergenerational inequality can imperil 

both open competition and want-satisfaction, and consequently we have to have at least 

one mechanism to ascertain boundaries so that markets can remain mutually beneficial. 

Inheritance taxation establishes such a boundary to counter intergenerational inequality. 

 

In a way, the non-discrimination principle is meritocratic, as competition for positions is 

based on talent and ability. In a market society, however, with the accumulation of capital 

its system of private property permits, a meritocratic system can become oligarchic or 

plutocratic in nature inasmuch as some people use their wealth to shelter themselves from 

the race. Such non-competitive systems would go against the classical liberal defense of 

market institutions – much like aristocracy was a real problem for early classical liberals. 

 

“Aristocracy turns the stream of property out of its natural channel,” said William 

Godwin in 1793, “and forwards with the most assiduous care its accumulation in the 

hands of a very few persons. The doctrine of primogeniture and entails, as well as the 

immense volumes of the laws of transfer and inheritance which have infested every part 

of Europe, were produced for this express purpose.79” Similarly, in 1791, Thomas Paine 

called for the abolition of the aristocratic law of primogenitureship – “It is a law against 

every law of nature, and Nature herself calls for its destruction.80” The function of 

inheritance taxation is then to preserve open competition, a pillar of classical liberalism, 

                                                 
79 William Godwin, An Enquiry Concerning Political Justice, Oxford, Oxford U. Press, 2013, p. 259. 
80 Thomas Paine, Rights of Man, Oxford, Oxford University Press, 2008, p. 133. 
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which is essential if people are to accept market capitalism not as a system that arbitrarily 

rewards brute luck, but rather as a system of want-satisfaction, making them better-off. 

 

Consider the ambiguous role luck plays in markets. “Inequality is undoubtedly more 

readily borne,” said Hayek, “and affects the dignity of the person much less, if it is 

determined by impersonal forces, than when it is due to design.81” On the one hand, 

markets must reward luck if everyone is to be made better-off, such that the greater 

relative scarcity of one’s talents is also what sets the higher price for one’s talents. 

Markets are luck-sensitive, and therefore, Hayek added, “it is no slight to a person, no 

offense to his dignity, to be told by any particular firm that it has no need for his 

services”. If one’s talents are too common, then one will likely not command the same 

salary as Wilt Chamberlain. Yet, on the other hand, though the inheritance of property is 

as much unfair as the inheritance of talent, as Friedman argued82, we must realize that 

property can be interfered with much more readily. Unlike intergenerational inequality, 

moreover, the inequality created by difference of talents plays an important economic 

role. It sends the signals to find cheaper substitutes for some talents on the demand side, 

and to develop these talents on the supply side, for example computer engineering skills. 

 

Recall the story Chrysippus told about the racetrack. Its lesson was that people can enjoy 

the benefits of social cooperation so long as they do not trip any fellow-competitor. From 

a classical liberal point of view, we may now add an additional constraint for such a race 

to be mutually beneficial – there must not be too much hereditary inequality that would 

                                                 
81 Friedrich Hayek, The Road to Serfdom, Chicago, University of Chicago Press, 2007, p. 137. 
82 M. Friedman and R. Friedman, Free to Choose, New York, Harcourt Brace Jovanovich, 1980, p. 136. 
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shelter some groups of people from the race itself, or just make them start so far ahead 

that the race would be rigged. Hence, there is an egalitarian underpinning to the classical 

liberal defense of market arrangements. Too much intergenerational inequality destroys 

competition, and property rules in a classical liberal polity must uphold such competition. 

 

“The inequalities of property”, said John Stuart Mill, “which arise from unequal 

industry, frugality, perseverance, talents, and to a certain extent even 

opportunities, are inseparable from the principle of private property, and if we 

accept the principle, we must bear with these consequences of it83”. 

 

If classical liberals are to bear the consequences of market capitalism, it means that they 

should counter the inequality of opportunity such a system creates. The individualistic 

theory of classical liberalism, said Knight, “must condemn the unfairness of an unequal 

start in the competition of life by the members of each oncoming generation, an 

inequality inheritance tends to increase through succeeding generations. It is only made 

tolerable by counteracting political compulsion.84” On that issue, classical liberals follow 

Mill – though some inequality is inevitable and even desirable, too much of it is nocuous. 

 

§ 35. Inheritance Taxation and the Dispersion of Wealth 

 

Before going further, let me address a common belief. It is a mistake to believe that there 

                                                 
83 John Stuart Mill, Principles of Political Economy, II.ii.4, edited by Sir W.J. Ashley, London, Longmans, 

Green and Co., 1909, p. 228. 
84 Frank H. Knight, “Abstract Economics as Absolute Ethics”, Ethics, Vol. 76, No. 3, 1966, p. 166. 
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is no social cost to transfer taxes – that is, it is a mistake to believe that the only issue is 

about inequality. Brian Barry, for instance, talking about some 60,000 extremely rich 

foreigners who claimed domicile status in the United Kingdom without paying taxes, 

wrote the following. “The case against change is said to be that there would be an 

‘exodus’, but this would be something to welcome, since it would reduce wealth 

inequality at no cost.85” Not so – an exodus would indeed reduce wealth inequality, but it 

would do so at a high cost, or, at least, at the cost of all the expenditure and purchases 

that these people make. A massive exodus of millionaires, in fact, would disrupt the local 

economy. It would reduce the size of the “pie”, which, normally, is not something that we 

should welcome – though maybe it could also lower real estate prices. In arguing for 

inheritance taxation, therefore, it is imperative that we do not imperil everyone’s 

opportunities. If fair equality of opportunity can only be obtained at the cost of making 

everyone significantly worse-off, then we should probably abstain ourselves from 

pursuing such equality, or, at least, we should wonder if the welfare losses are worth it. 

 

The problem, then, is as follows. Today, as Anne Alstott notes, it is rather common when 

discussing inheritance taxation to assume that “the rules for material inheritance will 

operate alongside programs to ensure the fair distribution of other resources such as 

genes, nurture, environment, and culture.86” That is, it is common to assume that 

inheritance taxation is simply part of a greater egalitarian whole, and that its value can 

only be assessed within this whole. Classical liberals need not make any such assumption. 

                                                 
85 Brian Barry, Why Social Justice Matters, Cambridge, Polity Press, 2008, p. 193. 
86 Anne L. Alstott, “Equality of Opportunity and Inheritance Taxation”, Harvard Law Review, Vol. 121, 

No. 2, 2007, p. 487. 
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They can simply endorse inheritance taxation as a way to preserve open competition. Let 

me now propose three final thoughts, summarizing my argument for inheritance taxation. 

 

First, Rawls misrepresented the classical liberal tradition as a system of laissez-faire 

while, conversely, its main concern is to establish rules that typify market competition. 

Martin O’Neill criticizes what he calls the error of “everyday libertarianism”, by which 

he means a view “that fails to take seriously the ways in which the tax system itself is 

part of the set of legal rules that constitute our overall system of property.87” I do not 

think this error is appropriately named, but I do agree that it is indeed an error. It is 

especially important from a classical liberal standpoint that we understand inheritance 

taxes as a built-in qualification to property rights. Much in the same way as eminent 

domain is an accepted qualification to such rights to further the public interest, we should 

probably recognize inheritance taxation as an important qualification to property rights, 

the goal of which is to counter intergenerational inequality so as to preserve competition. 

 

Second, far from being meritocratic in nature the classical liberal concern for equality of 

opportunity is in fact egalitarian, or at least there is an egalitarian underpinning to the 

classical liberal tradition. As much as aristocracy was problematic because of the extreme 

inequalities it promoted, we should be wary of market capitalism if it leads to too much 

inequality. For example, Thomas Piketty explained that in France the annual flow of 

inheritance represented about 20 or 25 per cent of national income between 1820 and 

1910. Such a number was down to less than 5 per cent in 1950, though it has recently 

                                                 
87 Martin O’Neill, “‘Death and Taxes’: Social Justice and the Politics of Inheritance Tax”, Renewal, Vol. 

15, No. 4, 2007, p. 64. 
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backed up to about 15 per cent in 201088. There is, therefore, a risk that the inequality 

markets create will reproduce the social dynamics of aristocratic societies, in which case 

some families would be sheltered from the race, which classical liberals cannot welcome. 

 

The important point is that we can endorse inheritance taxes without any altruistic intents, 

and without endorsing Rawls’s difference principle. That is, inheritance taxation can 

rather be used to compensate for some imperfections of market capitalism, which, as both 

Hayek and Friedman recognized, does not always provide everyone with the same 

opportunities, independently of the people’s endowments. There are, in many cases, 

notable problems of social immobility, say hereditary vocational stratification, which 

classical liberals should address if they are to remain consistent with their own position. 

 

Third, though classical liberals argue that private property should not be taken without 

just compensation, it is likely that private property should not be received without just 

compensation as well – especially when a few lucky people receive funds, which, in the 

end, undermine both market competition and the impersonal system of want-satisfaction. 

 

Hence, classical liberals may endorse something akin to what John Stuart Mill once 

proposed – as he argued for “a limitation of the sum which any one person may acquire 

by gift or inheritance to the amount sufficient to constitute a moderate independence.89” 

The essence of such a proposal was captured, for instance, by Lily Batchelder’s recent 

                                                 
88 Thomas Piketty, “On the Long-Run Evolution of Inheritance: France 1820-2050”, The Quarterly Journal 

of Economics, Vol. 126, No. 3, 2011, pp. 1071-1131, as well as Thomas Piketty, Capital in the Twenty-

First Century, Cambridge, Harvard University Press, 2014, pp. 377-429. 
89 John Stuart Mill, Principles of Political Economy, IV.vi.2, edited by Sir W.J. Ashley, London, 

Longmans, Green and Co., 1909, pp. 749f. 
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proposal for a comprehensive inheritance tax that would not concern itself with the 

amount of wealth transferred, but rather with the amount received. It “would exempt from 

taxation a high amount – roughly $2 million in gifts and bequests received over one’s 

lifetime.90” Such an amount should be enough for the brainless and uneducated sons of 

millionaires to make their own way. With $2 million in bequests, one can indeed live 

comfortably one’s whole life as a Malibu surfer without ever having to work. Such a tax 

would have to allow gifts over $2 million, if only to incentivize people to work to make 

their family even better-off, but it could nonetheless prevent inequality to cement itself. 

 

My main worry with Batchelder’s proposal would be about schooling gifts, following an 

objection once made by Philippe Van Parijs on the question of unearned wealth91. It is 

not evident that educational expenditure should be included in the lifetime inheritance 

quota, since not every training course will boost one’s earning power, or at least courses 

will not boost it quite in the same way – compare social service with law. There is, 

moreover, the matter of those who fail their final exam, or who have learned a skill that is 

no longer valuable in a given society. In these cases, a gift tax on education would 

disadvantage some people who, for some reason, failed to take advantage of their 

training. On the other hand, it is true, as Friedman explained, that if we restrict the 

amount of wealth parents may leave to their children at death, they will probably spend 

more on useful gifts during their life – say expensive private schooling, which, in the end, 

may bring about even more inequality. Inheritance taxation must accordingly come 

                                                 
90 Lily L. Batchelder, “What Should Society Expect from Heirs? The Case for a Comprehensive Inheritance 

Tax”, Tax Law Review, Vol. 63, 2009, pp. 1-111. 
91 Philippe Van Parijs, “Nothing Wrong With Unearned Wealth?”, in Guido Erreygers and Toon 

Vandevelde (eds.), Is Inheritance Legitimate?, Berlin, Springer, 1997, p. 207. 



 

 

236 

together with other measures, such as compensatory education for children from 

disadvantaged social backgrounds to effectively promote fair equality of opportunity. 

 

Now, one could argue that if we accept the classical liberal argument for inheritance 

taxation this chapter advanced, then it follows that we should also endorse some other 

policies typical of the welfare state. That is, we cannot be solely concerned with the 

starting position of people, but we should also consider equality across time. Competition 

does not just require some form of inheritance tax, we could say, but also some additional 

redistributive mechanisms. Hence, it may be that classical liberalism should endorse, for 

example, progressive taxation or a basic income guarantee. Such a question goes beyond 

the scope of this chapter, but it is possibility that the rule egalitarian program investigates. 

 

Some classical liberals could perhaps retort that inequality of opportunity should not be 

solved through additional government – that is, the problem is not market capitalism, but 

not enough market capitalism. In other words, market capitalism is not the problem, but 

the solution. Not so – the problem is the inequality of opportunity a system of private 

property inevitably creates. To counter such a problem, we need a change in the rules of 

private property themselves – as, for example, Hayek, Simons, and Friedman recognized. 

 

In conclusion, while the issue of inheritance taxation and intergenerational justice has 

been the focus of much debate, it has not been sufficiently appreciated the extent to 

which the classical liberal tradition has something original to add to that debate. 

Independently from the broader egalitarian arguments normally used in such a debate, we 
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should endorse inheritance taxation to counter the hereditary stratification a system of 

private property encourages. Inequality is destructive of markets’ open competition, and 

it is therefore incompatible with the main precepts of a liberal society. “Despotism, as it 

existed under the Roman emperors,” explained Godwin, “marked out wealth for its 

victim, and the guilt of being rich never failed to convict the accused of every other 

crime.92” A classical liberal polity cannot declare a war on the wealthy, but it can and 

should promote fair equality of opportunity, and inheritance taxation, as some classical 

liberals have argued, is a sound way to do so without questioning market arrangements. 

 

                                                 
92 William Godwin, An Enquiry Concerning Political Justice, Oxford, Oxford U. Press, 2013, pp. 387f. 
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Part 4. On Exchanges 

 

Chapter 8. 

Toward a Model of Default Fairness: 

On Bargaining Power 
 

 

Third Fisherman: Master, I marvel how the fishes live in the sea. 

Master: Why, as men do a-land – the great ones eat up the little ones. 

William Shakespeare, Pericles, Prince of Tyre, 5 

 

 

“The less the state interferes with industry,” said the Supreme Court of Maine in 1871, 

“the less it directs and selects the channels of enterprise, the better. There is no safer rule 

than to leave to individuals the management of their own affairs. Every individual knows 

best where to direct his labor, every capitalist where to invest his capital.1” The less the 

state interferes with freedom of contract the better, because people generally know better than 

the state what is good for themselves2. This eighth chapter, however, will add an important 

point to such a classical liberal view. It is generally understood that a decision-maker may 

change groundrules of contract law for paternalist, distributive, or efficiency motives, as 

Duncan Kennedy has explained3. Alternatively, this chapter will introduce a fourth kind 

of motive, which has to do with what I call “default fairness”. Contract law can and 

indeed should be reformed to be more fair, with no distributive motive, so as to counter 

some problems of inequality of bargaining power, without enacting any mandatory rule. 

 

                                                 
1 Opinion of the Justices, 59 Me. 598 (1871). 
2 Paul A. Samuelson, “Consumption Theory in Terms of Revealed Preference”, Economica, New Series, 

Vol. 15, No. 60, 1948, pp. 243-53. 
3 D. Kennedy, “Distributive and Paternalist Motives in Contract and Tort Law, With Special References to 

Compulsory Terms and Unequal Bargaining Power”, Maryland Law Review, Vol. 41, No. 4, 1982, p. 570. 
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§ 36. Arguing for Fair Default Rules in the Liberal Theory of Contract 

 

Most classical liberal theories rest on a narrow understanding of commutative justice. 

They focus on justice as an attribute of human conduct bearing on the relations between 

individuals, especially relative to the exchange of goods and fulfillment of contractual 

obligations, thus allowing people to cooperate in beneficial ways4. The classical liberal 

state is therefore mainly concerned with factors that compromise bargaining processes – 

for example, mistake, duress, misrepresentation, undue influence, and illegality, which 

are all vitiating factors that undermine contracts. As opposed to an interventionist state 

addressing not only arbitrary inequalities of birth and family circumstances, but also the 

adequacy of consideration5, the classical liberal state is indeed not overly concerned with 

the substantive fairness of exchanges, if at all. Classical liberalism, hence, follows the 

traditional dogma of contract law, for which, as Patrick Atiyah noted, there is “no room 

for any inquiry into the fairness of the exchange.6” This dogma was inherited from 

Roman law, later embraced by canon law, and then also by the liberal theory of contract – 

for such a theory a sale is legitimate provided that the price is acceptable to both parties7. 

 

Such an understanding of contract law has been opposed to the Scholastic tradition and 

its notion of “just price” according to which only a reasonable profit is to be deemed 

                                                 
4 Ludwig von Mises, The Free and Prosperous Commonwealth, Princeton, D.V. Nostrand Co., 1962, p. 4. 
5 A consideration is anything of value that is promised to the other party when making a contract. The 

validity of a given contract does not depend on the adequacy of the consideration, as long as something of 

value has indeed been promised in the eye of the law, that is, as long as there is presence of consideration. 

See Sturlyn v. Albany, Cro Eliz. 67, 78 Eng. Rep. 327 (Q.B. 1587), Thomas v. Thomas, (1842) 2 Q.B. 851, 

and James Gordley, “Equality in Exchange”, California Law Review, Vol. 69, No. 6, 1981, pp. 1594f. 
6 Patrick S. Atiyah, Essays on Contract, Oxford, Clarendon Press, 1988, p. 329. 
7 David Friedman, “In Defense of Thomas Aquinas and the Just Price”, History of Political Economy, 

Vol. 12, No. 2, 1980, pp. 234-242. 
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acceptable. In fact, Scholastics were often dismissed as “moralistic medieval 

ignoramuses.8” Although classical liberals have good reasons to follow this traditional 

dogma of contract law, I believe the question of contractual fairness has not been dealt 

with appropriately in the liberal theory of contract. Something has been left out. Classical 

liberals, I argue, should care more specifically about the fairness of the default rules of 

contract law, in which case they can both accept the traditional dogma of contract law 

and recognize contractual fairness as a legitimate concern in a market capitalist society. 

 

The question has ordinarily been quite simple for bargaining processes in the classical 

liberal tradition – yea or nay. If one agrees to an exchange, it must be fair by virtue of the 

agreement. It does not matter if the parties are rich or poor, as trade usually makes 

everyone better-off. “No self-interested trader, supplier, or customer, whether rich or 

poor,” Richard Epstein notes, “ordinarily enters voluntarily into losing deals. That one 

condition alone means that voluntary transactions, no matter how numerous, complex, or 

diverse, produce expected mutual gains for all involved parties.9” In other words, the 

adequacy of consideration is irrelevant10, and therefore we should not scrutinize the value 

of that which is exchanged. People know better what they value than the state. “The value 

of all things contracted for”, once said Thomas Hobbes, “is measured by the appetite of 

the contractors11”. The state should thus only guarantee some fair procedures, and 

thenceforth fair results will follow, everyone being better-off. Such is the classical liberal 

theory of contractual fairness, which follows Payne v. Western & Atlantic Railroad: 

                                                 
8 Murray Rothbard, An Austrian Perspective on the History of Economic Thought. Vol. I. Economic 

Thought Before Adam Smith, Auburn, Ludwig von Mises Institute, 2006, p. vii. 
9 Richard Epstein, The Classical Liberal Constitution, Cambridge, Harvard University Press, 2014, p. 40. 
10 Chappell & Co. Ltd. v. Nestle Co. Ltd., AC 87 (1960). 
11 Thomas Hobbes, Leviathan, 1651, I.xv.14, Oxford, Oxford University Press, 2008, p. 100. 
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“men must be left, without interference to buy and sell where they please, and to 

discharge or retain employes at will for good cause or for no cause, or even for 

bad cause without thereby being guilty of an unlawful act per se. It is a right 

which an employe may exercise in the same way, to the same extent, for the same 

cause or want of cause as the employer.12” 

 

In this case, the Supreme Court of Tennessee established that an employer should be able 

to dismiss any number of workers, for any reason, much like an employee could quit at 

any time13. Such a classical liberal portrait of trade, however, evades the issue of fairness 

too quickly, as there is still room for a substantive fairness-related inquiry in the liberal 

theory of contract – even after we endorse contract at will like most classical liberals do. 

 

This chapter examines the issue of contractual fairness in the liberal tradition, arguing 

that default rules are a means by which the liberal contract theory might be revised in 

order to be more fair, and to counter some problems of inequality of bargaining power 

without thereby compromising on the classical liberal principle that individuals should be 

free to make what may appear to be or in fact be unequal, prejudicial, one-sided bargains. 

 

Bargaining power is the relative ability of a party to exert influence over another, as in 

bargaining processes some parties have more and better alternatives than others. More 

precisely, “the use of bargaining power”, said Charles Lindblom, “represents the use or 

                                                 
12 Payne v. Western & Atlantic Railroad, 81 Tenn. 507, 518-19 (1884), overruled on other grounds by 

Hutton v. Watters, 179 S.W. 134, 138 (Tenn. 1915). 
13 See also, Adair v. United States, 208 U.S. 161, 175 (1908). 
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manipulation of competitive influences to create a theoretically determinate wage rate or 

price on terms more favorable than those previously prevailing.14” Another classical 

definition was given by Neil W. Chamberlain, which goes as follows – “We may define 

bargaining power (of A, let us say) as being the cost to B of disagreeing on A’s terms 

relative to the costs of agreeing on A’s terms.15” While there are nuances, the main idea 

is clear enough – one party needs to reach an agreement much more than another, 

resulting in greater ability to secure concessions16. As Alfred Marshall once established, 

inequality of bargaining power can be attributed to numerous factors, most of which are 

not problematic from a liberal viewpoint – say, deficiencies in the training of workers, 

their immobility, the perishability of labour power, and the inadequacy of workers’ 

savings as a reserve fund17. Yet classical liberals should recognize that such inequality is 

not only a benign result of a market economy, but also a function of contract law itself. In 

a perfectly competitive market, everyone would have equal bargaining power. But 

contract law often advantages employers, thus raising the costs of disagreeing with them. 

 

The question, then, is not whether we embrace freedom of contract. Of course we do – no 

sensible liberal would say otherwise. The right of binding oneself by contract follows 

from the right to dispose of property18. The question is rather about the default rules of 

contract law and their fairness, or lack thereof, in different settings. Rather than dealing 

                                                 
14 Charles E. Lindblom, “‘Bargaining Power’ In Price and Wage Determination”, The Quarterly Journal of 

Economics, Vol. 62, No. 3, 1948, p. 399. 
15 Neil W. Chamberlain and James W. Kuhn, Collective Bargaining, New York, McGraw-Hill, 1951, 

pp. 162-70. See also, John R. Hicks, Theory of Wages, New York, Palgrave Macmillan, 1963, 388 pp. 
16 See, for example, Alan Wertheimer, Exploitation, Princeton, Princeton University Press, 1996, p. 67. 
17 Alfred Marshall, Principles of Economics, 8th edition, London, Macmillan and Co., 1938, pp. 559-569. 
18 Hugo Grotius, De Jure Belli ac Pacis (On the Law of War and Peace), II.11. 
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with persistent inequality of bargaining power through some mandatory rules, I propose 

that we reform default rules to deal with that inequality in a proper classical liberal way. 

 

Though what I propose is technically not a limitation to freedom of contract, it is 

nonetheless a move that most classical liberals have not considered. This chapter thus 

argues against classical liberals who reject contractual fairness altogether. I begin by 

(§37) a brief overview of default rules of contract law, showing why they are essential, to 

then (§38) argue against the main obstacle blocking our way toward a theory of fair 

default rules, namely the liberal understanding of autonomy in contractual settings. 

Afterward (§39), I examine more specifically the issue of unequal bargaining power, 

showing why mandatory rules are not appropriate to deal with such inequality, and I 

conclude (§40) by considering the case of Jordan v. Duff & Phelps, Inc., which illustrates 

quite well some of the main problems we face when dealing with fairness in contract law. 

 

In the end, this chapter makes a simple yet under-appreciated point – classical liberals are 

correct to reject mandatory rules aimed at achieving substantively fair agreements, like 

price ceilings and wage floors. But they are incorrect to reject default standards of 

substantive fairness that can be applied to voluntary, mutually beneficial exchanges, and 

they are equally incorrect to reject the claim that contract law could and should be 

modified in order to better serve the ideal of substantive fairness as well as social justice. 
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§ 37. Why We Need Default Rules of Contract Law, Preferably Fair Ones 

 

Let us begin by a brief survey of the liberal theory of contract to understand what may be 

wrong with it, as this will also permit us to understand the role default rules play in 

bargaining processes. Overall, classical liberals mostly reject substantive fairness-related 

inquiries in contract-related matters. They assume that free market competition leads to 

the greatest total production of wealth, thus also leading to a fair distribution of goods 

and services – the fairness of which stems from the fact that everyone is made better-off. 

 

It therefore normally goes against the classical liberal creed to question freedom of 

contract, or to argue for contractual fairness – Pareto optimality is what we should strive 

for. William Paley, for example, famously said that there was only one universal 

principle with regard to the distribution of wealth, namely the principle of Exchange19. 

Where there is no monopoly, Paley argued, market prices are always fair prices. A similar 

view was later defended by Robert Nozick with his theory of justice in holdings, which 

mainly rested on the two principles of acquisition and transfer of holdings. “A 

distribution is just”, said Nozick, “if it arises from another just distribution by legitimate 

means.20” Trade is only a means to go from one just distribution to another, and we 

should not take from one to give to another simply to change the pattern of distribution, 

nor should we limit contractual freedom to stifle trade, or so classical liberalism argues. 

 

                                                 
19 William Paley, Principles of Moral and Political Philosophy, 1860, III.i.3. 
20 Robert Nozick, Anarchy, State, and Utopia, New York, Basic Books, 1974, p. 151. 
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I essentially agree with this liberal portrait of justice, but something is missing in regard 

to the fairness of contract law. We may distinguish between two liberal positions, both of 

which are problematic. On the one hand, some libertarians argue that there is no such 

thing as a standard of fairness apart from what parties voluntarily agree to, and, on the 

other hand, classical liberals will rather say that it is not the business of the state to 

attempt to enforce any such standard. Both claims, I think, are incorrect. The thought 

behind these claims is that the state should not coerce people out of its sense of justice, 

imposing mandatory rules that would prevent people from trading in a market economy. 

 

What is overlooked is the role played by default rules of contract law. The first claim 

incorrectly assumes that parties always draft the terms of their contracts themselves – and 

therefore it says that contracts are fair inasmuch as they were drafted by autonomous 

parties. Most terms of most contracts, however, are presumptive – that is, they come from 

default rules. Hence, even if we reject mandatory terms, such as the doctrine of wrongful 

discharge21, because they could conflict with individual autonomy, we will still have to 

account for default terms. In other words, even if we agree with Payne v. Western & 

Atlantic Railroad that an employee may be dismissed for any reason by an employer, 

without establishing just cause, we must still look at the default terms of the employment 

contract. Liberals have no reason to snub these latter presumptive terms, which can in 

fact be evaluated according to their fairness, or lack thereof, in different circumstances. 

                                                 
21 The doctrine of wrongful discharge says that private contracts of employment should only be terminable 

by employers upon showing “just cause”, as determined by an elaborate structure of mediation, arbitration, 

and administrative action. Courts have recognized three causes of action for wrongful discharge, namely 

(a) discharge violates public policy, (b) discharge violates an implied term of contract, and (c) discharge 

constitutes a tort of emotional harm. For a classical liberal critique of such a doctrine, see Richard Epstein, 

“In Defense of the Contract at Will”, U. Chi. L. Rev., Vol. 51, 1984, pp. 947-982. 
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The question for liberals, consequently, is not only about the autonomy of the parties, but 

also about the permanent legal setting in which any autonomous decision will take place. 

 

On the other hand, the second claim misunderstands what it means to enforce standards 

of fairness in a contractual setting. Standards can be either mandatory or presumptive, the 

latter of which are in no way problematic from a classical liberal point of view – quite the 

contrary, default rules normally increase the velocity of business transactions, and as a 

result also the general level of welfare in a society, which of course should be welcomed. 

 

Let me now give a brief overview of default rules so that we may understand why they 

are essential, and how they differ from mandatory rules. Mandatory rules cannot be 

waived, nor can they be modified by a contract. These rules will say, for instance, that 

some entitlements cannot be disclaimed by contractual provisions. Common examples 

would include misconduct in forming the agreement, as well as adverse effects on third 

parties – for example, conspiracies to commit crimes, raise prices, and organize cartels. 

 

Conversely, default rules are also termed “background, backstop, enabling, fallback, gap-

filling, off-the-rack, opt-in, opt-out, preformulated, preset, presumptive, standby, 

standard-form and suppletory rules.22” In contract law, they supply default terms that are 

subject to contractual override. Parties may opt-out of such terms, for example, waving 

by agreement some entitlements. This is a key legal mechanism, which is often ignored23. 

                                                 
22 I. Ayres and R. Gertner, “Filling Gaps in Incomplete Contracts”, Y.L.J., Vol. 99, No. 1, 1989, p. 91. 
23 In the classical liberal tradition, the exceptions would be Richard Epstein, “Beyond Foreseeability: 

Consequential Damages in the Law of Contract”, Journal of Legal Studies, Vol. 18, No. 1, 1989, pp. 105-
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Hayek, though, mentioned the issue, arguing for default standards “which are to apply 

unless other terms are explicitly agreed upon in the particular instances, and which are 

wholly beneficial so long as adherence to them is purely voluntary and no pressure can be 

brought on those who find it in their interest to divert from them24”. As Hayek noted, 

default rules leave contractual freedom intact, and they are checked by such freedom. If 

the default terms are too obstructive, people will devise contracts of their own, as they 

always have the right to opt-out so then to draft more advantageous terms for themselves. 

 

The implied warranty of merchantability under the Uniform Commercial Code would be 

a good example of a default rule, since it can indeed be waived by agreement25, but if not 

waived with a phrase like “with all faults”, bought goods must then reasonably match an 

ordinary buyer’s expectations26. That is, even if the apple I buy from you looks good and 

fresh, it may still be rotten inside, in which case the presumed warranty will then kick in. 

 

Before we go any further, let me answer the following question likely to be asked by 

some liberals. Why should the law provide default rules at all? Why not let the parties 

draft the contracts they desire, and then let them rely on private mechanisms to solve 

problems that ensue? After all, the medieval Lex Mercatoria did just that, and it did so 

successfully what is more27. The Law Merchant was both developed and administered by 

                                                                                                                                                  
38, as well as Randy E. Barnett, “The Sound of Silence: Default Rules and Contractual Consent”, Virginia 

Law Review, Vol. 78, No. 4, 1992, pp. 821-911. 
24 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 425. 
25 Lawrence Solum, “Default Rules and Completeness”, Legal Theory Lexicon, June 21, 2015. 
26 On the Uniform Commercial Code, see Lisa Bernstein, “The Questionable Empirical Basis of Article 2’s 

Incorporation Strategy: A Preliminary Study”, U. of Chicago Law Review, Vol. 66, 1999, pp. 710f, and 

Richard Epstein, “Confusion about Custom: Disentangling Informal Customs from Standard Contractual 

Provisions”, University of Chicago Law Review, Vol. 66, No. 3, 1999, pp. 821-35. 
27 R.J. Walker and M.G. Walker, The English Legal System, London, Butterworths, 1972, pp. 46-9. 
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merchants themselves, being guided a system of best practice28. This is a point many 

classical liberals raised – as they used, for example, Lisa Bernstein’s study on the New 

York diamond industry, which relied almost entirely on private mechanisms to solve its 

problems29. These cases, however, are not examples of legal systems in which there are 

no defaults, and where everything is negotiated from the ground up every time. They are 

rather examples of legal systems that specified defaults without one centralized enforcer. 

 

There are many reasons why we need default rules in market societies, one of which is 

particularly significant for the classical liberal tradition. Default rules are public goods, 

that is, they are both non-excludable and non-rivalrous – individuals cannot effectively be 

excluded from use, and one’s use of the good does not reduce availability to others30, as 

for national security, fresh air, and lighthouses31. For parties to reach an almost complete 

agreement is extremely costly. This cost, in most if not all instances, is greater than the 

cost of the particular transaction32. For example, it is apparently a simple matter for me to 

buy an apple from you. Mandatory rules say that you have a duty to act in good faith33, 

that is, you cannot sell me a rotten apple knowingly, and you cannot conspire to organize 

an apple cartel. So far, so good. Yet our contract is certainly not complete if we simply 

account for such mandatory rules. What if I choke eating the price tag you left on the 

                                                 
28 Goodwin v. Robarts, (1875) L.R. 10 Ex. 337. 
29 Lisa Bernstein, “Opting Out of the Legal System: Extralegal Contractual Relations in the Diamond 

Industry”, Journal of Legal Studies, Vol. 21, No. 1, 1992, pp. 115-157. 
30 Paul A. Samuelson, “The Pure Theory of Public Expenditure”, Review of Economics and Statistics, 

Vol. 36, No. 4, 1954, pp. 387-389. 
31 Ronald Coase, “The Lighthouse in Economics”, J. Law Econ., Vol. 17, No. 2, 1974, pp. 357-376. 
32 Christopher A. Riley, “Designing Default Rules in Contract Law: Consent, Conventionalism, and 

Efficiency”, Oxford Journal of Legal Studies, Vol. 20, No. 3, 2000, p. 370. 
33 In the United States, Uniform Commercial Code, §1-304, or in Canada, Bhasin v. Hrynew, 2014 SCC 71. 

For an interesting proposal to reform contract law, see Leon E. Trakman, “Public Responsibilities Beyond 

Consent: Rethinking Contract Theory”, Hofstra Law Review, Vol. 45, pp. 217-62. 
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apple and die? What if the apple was patented and you did not know? What if you sell me 

a rotten apple unknowingly? To draft a contract that would account for these 

contingencies, or for all contingencies tout court, would be too costly. It would certainly 

cost more than the apple I want to buy from you34. In the absence of such default rules, 

therefore, I would probably refrain from buying that apple. More generally, there would 

then be a decrease in the velocity of business transactions – making everyone worse-off. 

 

As David Friedman aptly noted, “There is not enough fine print in the world to cover 

every possible contingency.35” Hence, as Ian Ayres and Robert Gertner explained, default 

rules fill gaps in incomplete contracts. Courts and legislatures minimize the cost of 

contracting by choosing default rules so that the parties do not have to account for every 

possible contingency – the problem, otherwise, being that “the transaction costs of 

explicitly contracting for a given contingency are greater than the benefits.36” What I 

propose, then, is quite simple – let us make sure that default rules of contract law are fair. 

One might be surprised by the simplicity of such a claim, and yet, as we will see, it is not 

something classical liberals have thought about when criticizing fairness in contract law. 

 

At least, we may now see what is wrong with the classical liberal position according to 

which it is not the business of the state to attempt to enforce any standard of contractual 

fairness. In a modern market society, the fact of the matter is that the state must enact and 

enforce some default rules without which little trade would ever take place. In other 

                                                 
34 On large transaction costs, see Ronald H. Coase, “The Nature of the Firm”, Economica, Vol. 4, 1937, 

pp. 386-405, Oliver Williamson, The Economic Institutions of Capitalism, New York, Free Press, 1985, 

pp. 15-42, O. Hart, Firms, Contracts, and Financial Structure, Oxford, Clarendon Press, 1995, pp. 21-8. 
35 David D. Friedman, Law’s Order, Princeton, Princeton University Press, 2000, p. 147. 
36 I. Ayres and R. Gertner, “Filling Gaps in Incomplete Contracts”, Y.L.J., Vol. 99, No. 1, 1989, p. 92. 
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words, having default rules is a way of overcoming transaction costs. We therefore have 

no choice but to consider the fairness of the said default rules – after all, as classical 

liberals like Hayek said, questions of fairness should always be asked with regard to the 

design of social rules37, and I can see no reason why default rules should be any different. 

 

The most famous “principle of fairness” in contractual settings was proposed by John 

Rawls, following Herbert Hart38, and it holds the following – “a person is under an 

obligation to do his part as specified by the rules of an institution whenever he has 

voluntarily accepted the benefits of the scheme or has taken advantage of the 

opportunities it offers to advance his interests, provided this institution is just and fair39”. 

Now, such a principle precludes certain unjust rules, though, overall, it does not prescribe 

a single content for what fair rules ought to be, as Riley noted40. The core idea is about 

reciprocity, and therefore the principle is not especially useful to counter normal 

problems of inequality of bargaining power in market societies. The principle cannot be 

used to determine fair conditions of agreement. What follows will develop the core 

principles of an alternative theory of “default fairness”, which will aim to counter 

unbalanced distributions of bargaining power. Such situations have been summed up in 

the phrase “labour’s disadvantage41”, which contract law should be equipped to counter. 

 

                                                 
37 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 261. 
38 H. Hart, “Are There Any Natural Rights?”, Philosophical Review, Vol. 64, No. 2, 1955, pp. 175-191. 
39 John Rawls, A Theory of Justice, Oxford, Oxford University Press, 1999, pp. 301, 96f. 
40 Christopher A. Riley, “Designing Default Rules in Contract Law: Consent, Conventionalism, and 

Efficiency”, Oxford Journal of Legal Studies, Vol. 20, No. 3, 2000, p. 378. 
41 Neil W. Chamberlain, Collective Bargaining, New York, McGraw-Hill, 1951, p. 117. 
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§ 38. Autonomy and Legal Arrangements in Contractual Settings 

 

The main obstacle blocking our way toward a theory of fair default rules today is the 

liberal understanding of autonomy in contractual settings, which was, for example, 

defended by Charles Fried in his book Contract as Promise42. To interfere with a 

person’s free choice, Fried argued, is to refuse to treat him as an autonomous moral 

agent. Contracting is indeed exercising one’s freedom, and the law must protect such an 

exercise, not invade it. Such a well-known argument is flawed, as this section will show –

interference does not always invade autonomy provided such interference is presumptive. 

 

Liberals have wrongly embraced the classical theory of contract according to which 

contract law merely gives effect “to the private autonomy of contracting parties to make 

their own legal arrangements.43” In fact, common lawyers have traditionally operated 

within the fundamental distinction between tort law and contract law – while obligations 

are imposed within the purview of the law of tort, contractual obligations are voluntarily 

assumed. Tort law is thus a case of vertical ordering, while contract law is a horizontal 

one44. Such a horizontal understanding of contractual obligations has been especially 

attractive for classical liberals who argue for the domestication of the coercive power of 

the state, and who therefore have naturally favoured horizontal orderings, since they say 

that one must be free to devise one’s own contracts in one’s dealings with other people. 

 

                                                 
42 Charles Fried, Contract as Promise, Cambridge, Harvard University Press, 2009, 174 pp. 
43 Patrick S. Atiyah, Essays on Contract, Oxford, Clarendon Press, 1988, pp. 10f. See also, James Gordley, 

“Equality in Exchange”, California Law Review, Vol. 69, No. 6, 1981, p. 1602. 
44 Lon L. Fuller, The Principles of Social Order, Durham, Duke University Press, 1981, pp. 172-4. 
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Once the general rules of just conduct are known, many classical liberals have argued, it 

is then for the parties to exercise their autonomy, independently of state intervention45. 

This, in a way, is the limit of state action – once contract law is given, let the individuals 

do as they wish within the purview of that law. Hence, the liberal theory of contract of, 

say, Fried follows the classical theory of contract almost word for word, though it adds 

something important. While the “classical” theory of contract was a historical fact, which 

emerged in the nineteenth century following, say, the work of Christopher Langdell46, the 

Dean of the Harvard Law School, the “liberal” theory of contract is normative, as Atiyah 

mentions, resting on a laissez-faire ideology47. That is, the classical theory says, “the 

fundamental purpose of contract law is to give effect––within limits of course––to the 

intentions of the parties.48” The liberal theory, conversely, says that contract law “should” 

give effect to the intentions of the parties, thus leaving little place for the concept of 

fairness to operate. It is precisely such a dogma that we should now question. In fact, we 

may remember that the classical liberal tradition has never been a laissez-faire ideology, 

and thus we should question whether there is no room for fairness to guide contract law. 

 

The classical theory of contract is incorrect for one main reason – contract law does not 

merely give effect to the private autonomy of the contracting parties, as it also bends and 

shapes that autonomy. In the contractual sphere, indeed, classical liberals like Hayek 

rightly noticed that “the question is not what contracts individuals will be allowed to 

                                                 
45 R. Epstein, “Unconscionability: A Critical Reappraisal”, J. Law Econ., Vol. 18, No. 2, 1975, pp. 293f. 
46 On the classical theory of contract, see Samuel Williston, “Freedom of Contract”, Corn. L. Q., Vol. 6, 

1921, pp. 365-7, E. Alan Farnsworth, “The Past of Promise: An Historical Introduction to Contract”, 

Colum. L. Rev., Vol. 69, 1969, p. 576, Carolyn Edwards, “Freedom of Contract and Fundamental Fairness 

for Individual Parties”, UMKC Law Review, Vol. 77, No. 3, pp. 647-96. 
47 Patrick S. Atiyah, Essays on Contract, Oxford, Clarendon Press, 1988, p. 121. 
48 Patrick S. Atiyah, Essays on Contract, Oxford, Clarendon Press, 1988, p. 12. 
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make but rather what contracts the state will enforce.49” The terms of the contract are for 

the parties to devise, but it is still for the state to enforce any such contract, and, naturally, 

courts will not enforce every contract brought before them. It is moreover for the state to 

enact the rules of civil law, or its statutory equivalent, defining the ways in which people 

will cooperate. This, in turn, will have clear implications, about which classical liberals 

simply cannot remain silent. One such implication is as follows – as the law furnishes 

defaults, it might be that contracting parties come to subjectively consent to such defaults 

only after they learn about these rules50. Contract law, hence, has at least three functions. 

First, it gives effect to the intentions of the parties, second, it modifies the alternatives 

different parties may have in different settings, and, third, it also alters the intentions 

contracting parties may have in some circumstances. Laissez-faire incorrectly focuses on 

the first point, misrepresenting contract law as an instance of purely horizontal ordering. 

 

We may therefore think that questions of fairness could arise in two circumstances – first, 

with regard to setting default rules, and, second, with regard to the enforcement of 

specific agreements. Classical liberals will not want every agreement enforced51, such 

that voluntary slave contracts, for example, will not be legally binding. Fairness certainly 

plays a role in both cases, though this chapter focuses on the former issue of setting rules. 

 

The argument I am making for fair defaults should not be controversial from a classical 

liberal point of view, but it is nonetheless too often overlooked. The final distribution of 

                                                 
49 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 230. 
50 Clayton P. Gillette, “Cooperation and Convention in Contractual Defaults”, Southern California 

Interdisciplinary Law Journal, Vol. 3, No. 1, 1993, pp. 167-73. 
51 Therefore, classical liberals will reject the libertarian theory of contract, as defended, for example, by 

Jessica Flanigan in “Rethinking Freedom of Contract”, Phil. Stud., Vol. 174, No. 2, 2017, pp. 1-21. 
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income and wealth, Milton Friedman recognized, depends upon governmental actions, 

say on the enactment of property and contract rules, and not simply on free market 

exchanges52. Similarly, Hayek also contended that “the precise content of the permanent 

legal framework, the rules of civil law, are of the greatest importance for the way in 

which a competitive market will operate.53” The state has accordingly a role to play in 

defining the ways in which market distribution will occur, which is why classical liberals 

should be concerned about the general rules framing contractual freedom. In this respect, 

I should add, the notion of “freedom of contract” is probably one of the most misleading 

slogans of the classical liberal tradition54. The notion is often seen as a take-it-or-leave-it 

principle. You either accept or reject it unconditionally, leaving you no opportunity to 

amend it. Yet it may be helpful to consider what Hayek rightly said about such a formula: 

 

“As far as the great field of the law of property and contract are concerned, we 

must, as I have already emphasized, above all beware of the error that the 

formulas ‘private property’ and ‘freedom of contract’ solve our problems. They 

are not adequate answers because their meaning is ambiguous. Our problems 

begin when we ask what ought to be the content of property rights, what contracts 

should be enforceable, and how contracts should be interpreted or, rather, what 

standard forms of contract should be read into the informal agreements of 

everyday transactions.55” 

 

                                                 
52 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 162. 
53 F. Hayek, Individualism and Economic Order, Chicago, University of Chicago Press, 1980, p. 115. 
54 Roscoe Pound, “Liberty of Contract”, Yale Law Journal, Vol. 18, 1909, p. 457. 
55 F. Hayek, Individualism and Economic Order, Chicago, University of Chicago Press, 1980, p. 113. 
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As Hayek noted, it is only after we agree on these principles of “private property” and 

“freedom of contract” that the real problems begin. Many classical liberals failed to 

acknowledge that straightforward point. They argued against contractual fairness, while 

understanding freedom of contract as being necessarily compromised by legislative 

intervention – as if the state could not legislate on these topics without irremediably 

damaging some market mechanisms, and without invading the autonomy of the people. 

 

Some classical liberals, but also many anarcho-capitalists and libertarians, therefore, 

continue to claim that once contract law is given, the state should let the individuals do as 

they wish within the purview of that law. Contract law, however, is never “given” – it is a 

set of social conventions that could be different and have been different in various times 

and places56. If trade is merely understood as a means to go from one just distribution to 

another, and not a matter of substantive fairness itself, then we will inevitably miss the 

important ways in which contract law might be fair or unfair in different settings – for 

example, it might be unfair in its allocation of entitlements, favouring employers over 

employees, sellers over customers, or in the distributive implications of some of its rules. 

 

Why, for example, is there no third category between unilateral and bilateral contract? 

After all, as Atiyah observed, there are some instances for which a third option, binding 

one party but not the other, could be reasonable57 – in which, for example, a gratuitous 

undertaking would be binding even if it is not relied upon by the other party. I am not 

                                                 
56 As David Gauthier noted, “the market is to be chosen where it is to be had. For one of our central themes 

is that the market is not always to be had.” D. Gauthier, Morals By Agreement, Oxford, Clarendon Press, 

1986, p. 84. We could add – where market is to be had, we have a choice between different market rules. 
57 Patrick S. Atiyah, Essays on Contract, Oxford, Clarendon Press, 1988, p. 335. 
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arguing in favour of such contracts which use would probably be limited in a commercial 

society, but it is nonetheless useful to consider briefly such a simple case to remember 

that contract law is not “given”. That the distinction between unilateral and bilateral 

contracts can be traced back to Roman law58, and that it has worked fairly well ever 

since, is not reason enough to continue to endorse it unconditionally. We could very well 

have different rules, and perhaps we should. The liberal theory of contract must therefore 

imperatively rid itself of any laissez-faire ideology and recognize that contract law does 

not only permit market transactions to take place, but that it also defines the ways in 

which any transaction will occur, as well as it often changes the intentions of the parties. 

 

The classical liberal theory of contract, then, must consider the fairness of the rules 

defining the ways in which markets will operate, and it must stop entertaining the illusion 

that contractual fairness is out of the state’s hands. As Duncan Kennedy has explained59, 

it is generally understood that rules of contract law can be changed for paternalist, 

distributive, or efficiency motives. Of course, we can reject paternalism from a classical 

liberal point of view, as well as, maybe, distributive motives. As Fried explains, liberal 

polities establish a distinction between contractual autonomy and redistributive schemes, 

such that any redistribution is separate from the market framework within which 

individuals may exercise their autonomy60. Classical liberals, therefore, generally favour 

efficient rules. The next section, conversely, will champion the idea of “default fairness”. 

 

                                                 
58 Barry Nicholas, An Introduction to Roman Law, Oxford, Clarendon Press, 1962, p. 162. 
59 D. Kennedy, “Distributive and Paternalist Motives in Contract and Tort Law, With Special References to 

Compulsory Terms and Unequal Bargaining Power”, Maryland Law Review, Vol. 41, No. 4, 1982, p. 570. 
60 Charles Fried, Contract as Promise, Cambridge, Harvard University Press, 2009, pp. 71f. 
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§ 39. Against Mandatory Rules to Solve Inequality of Bargaining Power 

 

We have explained why we need default rules, and why the laissez-faire understanding of 

contract law is inappropriate. Let us now turn our attention toward the question of 

inequality of bargaining power, which has been one of the main focuses of those who 

argue for contractual fairness. The classical liberal understanding of markets previously 

discussed illustrates a certain retreat from substantive justice, that is, a free dealing is 

considered a fair dealing, much in the same way as Paley argued with his principle of 

Exchange. Inequality of bargaining power, then, is not for the state to be concerned with, 

but for markets to rectify. As Lon Fuller argued, one’s bargaining power is a function of 

others’ needs and one’s capacity to satisfy those needs. At some point one’s demands will 

simply reach a point where no service is the preferable option61 – “even a monopoly”, 

said David Friedman, “cannot force people to buy its products.62” The main idea is that 

inequality of bargaining power is inherent in the price system, though the operation of 

such a system also counteracts such inequality. If I have a relatively scarce good, which 

gives me greater bargaining power over you, its scarcity will tend to drive up its price, 

creating incentives for others to produce this good, or to find cheaper substitutes, thus 

diminishing my bargaining power. Many classical liberals are accordingly somewhat 

unconcerned with inequality of bargaining power, as they prefer to leave such a problem 

for markets to solve, which is what this section will now question. It is not obvious that 

markets can always solve such inequality, especially when it is produced by unfair rules. 

 

                                                 
61 Lon L. Fuller, The Principles of Social Order, Durham, Duke University Press, 1981, p. 173. 
62 David D. Friedman, Law’s Order, Princeton, Princeton University Press, 2000, p. 148. 
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In the liberal tradition, the literature on contractual fairness often does not address the 

problem of inequality of bargaining power. The principle introduced by John Rawls, 

recall, focuses on reciprocity, not on fair agreements. Adam Smith is the notable 

exception. Though markets will often be the primary factor for the parties’ bargaining 

power, some rules of contract law will also have an important role to play in this regard, 

Smith argued. For example, he criticized the lack of rules against collusion by owners: 

 

“It is not, however, difficult to foresee which of the two parties must, upon all 

ordinary occasions, have the advantage in the dispute, and force the other into a 

compliance with their terms. The masters, being fewer in number, can combine 

much more easily; and the law, besides, authorizes, or at least does not prohibit 

their combinations, while it prohibits those of the workmen. We have no acts of 

parliament against combining to lower the price of work; but many against 

combining to raise it.63” 

 

Inequality of bargaining power, then, is a problem from a classical liberal point of view – 

and, if I may add, we therefore need an alternative principle of fairness to address such a 

problem. To be compatible with the main classical liberal intuitions on market capitalism, 

however, such a principle must leave autonomy intact in contractual settings. That is, we 

need a principle that goes beyond what Rawls argued, and yet that is also compatible with 

the standard classical liberal defense of market institutions. Hence, I propose that we 

should adopt a two-step principle, which says, first, that persistent inequality of 

                                                 
63 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, 1776, I.8. 
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bargaining power created by rules of contract law is unfair, and, second, that dealing with 

such inequality through mandatory rules limiting free market competition is also unfair. 

 

The thought is that some inequality is a perfectly normal occurrence, resulting from 

market mechanisms, but persistent inequality of bargaining power is often created by 

rules of contract law. Classical liberals should accept the former kind of inequality, 

though be concerned with the latter. The lack of rules against collusion by owners, which 

Smith addressed in the above quote, limits open competition, and therefore it may be 

dealt with mandatory rules. In such cases, the second part of the principle of default 

fairness would not kick in. Most mandatory rules of contract law, however, will limit 

open competition, and therefore they are problematic from a classical liberal standpoint. 

A principle of “default fairness”, then, will address such cases of inequality of bargaining 

power through default rules of contract law, which will leave individual autonomy intact. 

 

Very few issues that create inequality of bargaining power will have to be dealt with via 

mandatory rules – for example, misrepresentation, duress, and undue influence. Notice, 

though, that in these cases the rationale for having mandatory rules is not inequality of 

bargaining power, but the fact that some core market mechanisms will be undermined. 

 

Let me be very clear about my intentions in this chapter as to avoid misunderstandings. 

Several law-and-economic studies have shown that contract law has little redistributive 

effect on aggregate income and wealth64. Legal rules in the contractual setting that typify 

labour and employment law are far less effective than taxes and transfers in promoting 

                                                 
64 L. Kaplow and S. Shavell, “Fairness versus Welfare”, Harv. Law Rev., Vol. 114, No. 4, 2001, p. 993. 
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redistribution. Markets normally adjust themselves to new rules, responding to changes of 

rules in ways that wholly or partially offset the redistributive motives of such rules65. 

 

As Cass Sunstein argued, “a grant of entitlements to employees might make employees 

somewhat wealthier. But market readjustments will ultimately force someone – perhaps 

workers, perhaps consumers – to bear the resulting cost, and it is quite possible that the 

adjustment will swallow the redistributive effect, perhaps through changes in the rest of 

the wage package.66” In other words, there are things beyond the power of our changing 

through contract law, try though we might. Chances are that the redistributive gains we 

may achieve through contract law will mostly be nullified through some market response 

– say prices may increase, wages may decrease, or hiring may decrease. I do not contest 

the argument of these studies, and yet I nonetheless argue that there is still grounds to 

support fair default rules in the classical liberal theory of contract. In arguing for fair 

default rules, therefore, my goal is not to redistribute wealth, as rather to ensure that 

wealth can be acquired in a fair way in market societies – which is an important aspect of 

the modern welfare state about which classical liberals have essentially remained silent. 

 

The fairness of a given economic system can be evaluated in many different ways, and 

the distribution of entitlements is one such way. As Smith explained, the law grants 

employers and employees different entitlements, frequently favouring employers over 

employees. Many things have changed since the eighteenth century in that regard, but the 

fundamental problem has oddly enough remained unscathed – today, employment at will 

                                                 
65 Daphna Lewinsohn-Zamir, “In Defense of Redistribution Through Private Law”, Minnesota Law Review, 

Vol. 91, No. 2, 2006, pp. 328, n. 4, and 335. 
66 Cass R. Sunstein, “Switching the Default Rule”, N.Y.U. Law Review, Vol. 77, No. 1, 2002, p. 126. 
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favours employers. “At common law”, Sunstein noted, “employers are typically given 

almost all the initial entitlements.67” Such a problem, then, should be addressed through a 

reform of some entitlements in the labour market – say job security, vacation time, 

parental leave, health care, savings plans, pensions, occupational safety, and unionization. 

 

Let me give a few examples of fair default rules. Consider voter registration – as Sunstein 

explains, in the United States, most states require people to register to vote, that is, to opt-

in. Conversely, some states like California have switched the default, such that if you are 

a resident and of voting age, you are automatically registered, and, of course, you may 

choose to opt-out68. The latter has many advantages, especially for the worst-off who are 

typically the ones being disadvantaged by voter registration laws. Giving free school 

meals to poor children is another example in which a default approach will be beneficial. 

We can either ask parents to sign their children up for such a program, in which case it is 

to be expected that some children will not receive the meals, or we can ask states to 

automatically register eligible children. The latter, again, will be more fair – if only 

because it will offset the fact that some people will fail to take advantage of all opt-in 

programs for which they are eligible. More generally, such an approach can be applied to 

saving plans in the workplace, as well as to health insurance plans. Employment at will, 

which we discussed earlier, is itself a default rule – classical liberals like Richard 

Posner69 and Richard Epstein have defended such a default for its economic advantages. 

Yet even within such doctrine we can still give employees some default entitlements, say 

pensions, which may offset some of the disadvantages of such a contractual relationship. 

                                                 
67 Cass R. Sunstein, “Switching the Default Rule”, N.Y.U. Law Review, Vol. 77, No. 1, 2002, p. 107. 
68 Cass R. Sunstein, “Autonomy by Default”, The American Journal of Bioethics, Vol. 16, No. 11, p. 1. 
69 Richard Posner, Overcoming Law, Cambridge, Harvard University Press, 1995, pp. 299-311. 
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We can now see that there are different ways in which inequality of bargaining power can 

be addressed, and that indeed much can be done through default rules while leaving 

contractual freedom intact. Let us examine two ways such inequality may be addressed. 

 

On the one hand, progressives have sought to counter persistent inequality of bargaining 

power by enforcing mandatory rules. Classical liberals, I think, are right to oppose many 

such mandatory rules, imposing so-called “fair” bargaining processes to the parties. In 

fact, many policies normally defended in the name of contractual fairness are unfair 

according to a principle of default fairness. First, they compromise the parties’ ability to 

bargain – like laws against price gouging, as Matt Zwolinski has argued70. Second, in 

trying to address inequality of bargaining power through mandatory rules, we also risk to 

create market power, that is, the ability of a party either to raise the market price of some 

goods and services over their marginal costs or to affect their availability in the market. 

 

These two notions should not be confused with one another. Bargaining power is the 

relative ability of a party to exert influence over another, while market power is the 

individual capacity of a party to raise market prices71. In a perfectly competitive market, 

no one would have market power, and everyone would have equal bargaining power. 

That is, a market price would simply equal its marginal cost, the cost of producing one 

more unit of the good, and the marginal revenue, the revenue generated by one more unit. 

 

                                                 
70 Matt Zwolinski, “The Ethics of Price Gouging”, Bus. Ethics Q., Vol. 18, No. 3, 2008, pp. 354f. 
71 R. Taylor, “Market Freedom as Antipower”, Am. Polit. Sci. Rev., Vol. 107, No. 3, 2013, pp. 593-602. 
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In such a market, no one would be able to increase prices. In addressing inequality of 

bargaining power, it is imperative that we do not create market power, because such 

market power also creates allocative inefficiency, which can be observed in mandatory 

rules like price ceilings, price floors, and minimum wage laws. This is why we should 

systematically favour default rules over mandatory ones – even though, I should add, 

mandatory rules may be used for cases of, say, collusion, which limit open competition. 

 

The role of unions in the bargaining of wages would be a typical example of rules 

granting coercive bargaining power, which then lead to market power. “In a free and 

competitive market”, Atiyah writes, “wages cannot rise above that point at which the 

employer can still make sufficient profit on his investment, and they cannot fall below 

that point at which the workmen would find it not worth his while to work for that 

employer, or work at all.72” The bargaining power of the parties, hence, can normally 

only affect the sum that lies between these two extremes. Some union laws have altered 

this matter. Unions, today, are often thought to be an essential part of fair procedures of 

contract negotiation, and so they are in many respects – for example, in helping workers 

to consider the trade-offs between wage increase and other benefits, in drawing up rules 

for the governing of their organizations, and in providing against the risks of their trade73. 

 

There is, however, one important way in which unions are unfair from a classical liberal 

point of view – that is, as coercive organization of wage determination. Unions are often 

                                                 
72 Patrick S. Atiyah, The Rise and Fall of Freedom of Contract, Oxford, Clarendon Press, 1979, p. 339. 
73 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, pp. 276f. 
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permitted to keep out of employment non-members in different sectors – in this case, 

mandatory rules addressing bargaining power are unfair, as they produce market power74. 

 

The problem, as Hayek puts it, is that unions “can raise real wages above the level that 

would prevail on a free market economy only by limiting the supply, that is, by 

withholding part of labor.75” Such a raising of wages, therefore, will benefit a particular 

group at the expense of others. Unemployed people and some lower-paid workers, who 

are precisely those we should be concerned about, are the ones being harmed76. Is the 

wage fixing power of unions unfair then? Of course it is – at least from a classical liberal 

point of view. It prevents people willing to work to actually do so, and it addresses 

inequality of bargaining power by limiting open competition. Rules supporting the 

coercive power of unions are in fact supporting the sectional interest of some against 

others, that is, they restrain the ability to contract of unemployed workers, by creating 

market power for the unionized employees. The content, the terms, the price, and the 

subject-matter of the contract are not for the parties to settle anymore, since unions can 

dictate certain terms and wages against the better judgement of those willing to work. 

Such mandatory restraints of trade, hence, are incompatible with the principle of default 

fairness I propose. The classical liberal argument against contractual fairness usually 

stops at this point – which, I argue, is a mistake, as we have yet to consider default rules. 

 

The analysis above shows that mandatory rules addressing inequality of bargaining power 

are often unfair from a classical liberal point of view. As Hayek explained, the unequal 

                                                 
74 Henry Simons, Economic Policy for a Free Society, Chicago, University of Chicago Press, 1948, p. 155. 
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bargaining position of the parties is a signal telling to the parties what they ought to do 

for their own good77. Unequal bargaining power cannot be eliminated without interfering 

with the system of price signals that generates the efficient allocation of resources. For 

example, the greater relative scarcity of my talents that gives me greater bargaining 

power is also what sets the higher price for my talents, sending the signals, first, to find 

cheaper substitutes for this skill on the demand side, and, second, to develop this skill on 

the supply side78. If one addresses this matter through mandatory rules, such as price 

fixing, one will limit competition in open markets, and go against classical liberalism. 

 

The classical liberal theory of contractual freedom wiggles between two principles. First, 

as Epstein noted, freedom of contract is a universal ideal that does not turn on content-

based norms. It is for the parties to decide the content, the terms, the price, and the 

subject-matter of the contract79. Second, as Hayek argued, this freedom rests on general 

rules, and not on its direct approval by some authority80. Price and wage fixing violate 

both these principles, and classical liberals may thus easily reject such mandatory rules. 

One does not even need to show that these policies harm the least well-off81, since the 

fact that they impede contractual freedom is enough to set them aside from a liberal 

standpoint. There is, however, another way to approach the question of bargaining power. 

 

                                                 
77 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 475. 
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80 Friedrich Hayek, The Constitution of Liberty, Chicago, University of Chicago Press, 1978, p. 230. 
81 Matt Zwolinski, “Sweatshops, Choice, and Exploitation”, Bus. Ethics Q., Vol. 17, No. 4, 2007, pp. 689-
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§ 40. Jordan v. Duff & Phelps, Inc. – Why We Should Design Fair Rules 

 

On the other hand, then, we need to consider the ways in which default rules may further 

substantive fairness – especially as we look at the default allocation of entitlements. In 

the previous section, we examined what should not be done in the name of fairness, that 

is, we should not address inequality of bargaining power through mandatory rules, overly 

limiting the bargaining ability of the parties. Let us now see what can in fact be done in 

more detail, and let us start with this question. Can we help the working poor through a 

reform of contract law? Not really – such would probably be the most common classical 

liberal answer. Most classical liberals will probably follow Epstein in saying that “mutual 

benefits arise from voluntary exchanges no matter how great the initial wealth 

differentials may be.82” That is, the best way to help the poor is to leave them free to 

devise beneficial agreements. I accept this argument, and yet it does not mean that we 

should adopt a hands-off approach. “Indeed, the core issue of political theory”, said John 

Ferejohn and Barry Friedman, “has to do with evaluating (and justifying) collective 

coercive (state) action, and distributionally motivated actions are the ones most in need of 

justification.83” Classical liberals like Henry Simons concurred84, and, if I may add, the 

question of distribution is especially important regarding the entitlements in contract law. 
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83 John Ferejohn and Barry Friedman, “Toward a Political Theory of Constitutional Rules”, Florida State 
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267 

Consider Jordan v. Duff & Phelps, Inc.85, which opposed two of the greatest law-and-

economic practitioners, namely Judges Frank Easterbrook and Richard Posner86. The 

plaintiff sought damages or a rescission of the sale of his shares to his former employer, 

because this employer did not disclose information about a potential buyout. The court, 

then, had to fill a gap in the shareholder and employment agreement, the question being 

whether the employer had a duty to disclose talks of a possible merger to the plaintiff 

who was about to quit, and who therefore had to sell his shares per the employment 

agreement at the book value for the prior December 31. The plaintiff sold his share for 

$23,225, the book value for December 31, 1983, while the value of the shares was about 

$425,000 due to the merger talks. In this case, both judges agreed that the gap should be 

filled with terms that the parties would have wanted. Judge Easterbrook, writing the 

majority, found that there was indeed such a duty of disclosure, whereas Judge Posner, in 

dissent, argued that the parties would have waived this duty. I tend to agree with 

Easterbrook, that is, the merger information should have been disclosed to the employees. 

 

We may ask, however, why there should have been such a duty. Is it because it would 

have been economically profitable for the employees? I think not. It is because it is fair. 

Could we not say, indeed, that default rules should be fair? Why should we assume that 

default rules have to follow what the parties would have wanted? The case for 

conventionalist defaults has been questioned by, say, Christopher Riley who has raised 

doubts “about the existence of clearly identifiable conventionalist norms.87” It is 
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extremely difficult to know what the contracting parties would have wanted in any given 

case. Yet more generally, from a classical liberal viewpoint, could we not say that we 

have a duty to design fair rules? I think so. The usual rejoinder focusing on efficiency and 

transaction costs is not entirely convincing, since, as Sunstein noted, different initial 

allocations of waivable entitlements may lead to equally efficient outcomes88, following 

the Coase theorem, and since, as Easterbrook noted, transaction costs are usually low for 

default rules. More fundamentally, however, the classical liberal tradition says, as did 

Eric Rakowski, that “possible Pareto improvements should not be sacrificed, so long as 

we can do so without committing grave injustice.89” To allocate default entitlements in a 

grossly unequal way is a grave injustice – say laws favouring employers over employees. 

It would have been fair for employees to have a right to disclosure, unless it was waived. 

 

The question, then, is as follows – what normative principles should guide the design of 

default rules90? For example, we can design intuitive rules, or rules which the parties 

would have wanted91, or efficient rules, or penalty rules, or rules that maximize utility, or 

rules good for the environment, and so on. I rather propose fair default rules, say default 

rules granting employees and customers certain entitlements for which they can bargain. 

 

We must imperatively remember that contract law makes choices about the starting place 

of bargaining processes. For example, that an employer is authorized to deny a safe 

workplace is an institutional choice, not simply the result of market mechanisms – and 
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this choice will affect the bargaining power of some parties, especially of the lower-paid 

workers. It is for such questions that contractual fairness is needed from a classical liberal 

point of view. Though substantive unconscionable terms may be dealt with mandatory 

rules92, we will still want to use default rules to deal with other cases, perhaps not as 

flamboyant, but which are still essential for the fairness of our market institutions, like 

cases of implied warranty, retirement savings plan, as well as employee benefits package. 

 

Let me conclude with a few words of caution for the classical liberal tradition. Some 

neoclassical liberals like John Tomasi93 have recently argued for mild theories of social 

justice, trying to find a place for some welfare state policies in market societies, and yet 

they almost invariably have done so through some taxes-and-transfers policies. Besides 

simply following the lead of the high liberal tradition on that matter, one reason for this 

focus on conventional redistribution is the enduring refusal of classical liberals to mess 

with and “mess up” market mechanisms. Transfers are provided outside the market 

framework, as Fried noted94, and therefore they are not especially problematic for liberals 

inasmuch as they are somewhat limited and can be reasonably justified to most people. 

 

A reform of contract law, conversely, is usually seen as suspect, since it will directly 

affect the functioning of the market. “But the attempts to ‘correct’ the results of the 

market in the direction of ‘social justice’”, said Hayek, “have probably produced more 

                                                 
92 Charles Fried argued that since the unconscionability doctrine is paternalist it should be rejected. Such an 

argument, however, was challenged by Seana Shiffrin. See Charles Fried, Contract as Promise, Cambridge, 

Harvard University Press, 2009, pp. 103ff, as well as Seana Shiffrin, “Paternalism, Unconscionability 

Doctrine, and Accommodation”, Philosophy and Public Affairs, Vol. 29, No. 3, 2000, pp. 205-250. See 

also, Alan Wertheimer, Exploitation, Princeton, Princeton University Press, 1996, pp. 37-76. 
93 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, 349 pp. 
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injustice in the form of new privileges, obstacles to mobility and frustration of efforts 

than they have contributed to the alleviation of the lot of the poor.95” Such a remark, I 

think, is certainly relevant for many cases of mandatory rules, like price and wage fixing, 

but not for a careful reform of the default rules of contract law. Hayek himself, after all, 

acknowledged that the old formulae of laissez-faire or non-intervention were no longer an 

adequate foundation for our understanding of a free society96, and he also recognized that 

we need at least some default rules in market societies. Here then is my proposition to the 

many classical and neoclassical liberals who are concerned with social justice, but who 

still do not want to question autonomy in markets. Why not endorse fair default rules? 

 

Default rules, recall, do not compromise freedom of contract, they are compatible with 

the classical liberal premises of limited government and limited administrative discretion, 

and their effects on economic growth should normally be minimal, if not positive, people 

always having the opportunity to opt-out of the default terms to devise more efficient 

contracts. At worst, some transaction costs may increase very slightly97. At best, it may 

help the worst-off, and make market capitalism a bit more attractive for some market 

sceptics. In any case, however, it seems that classical liberals are obligated to endorse a 

theory of “default fairness”, if they intend to remain consistent with their own premises. 

 

As I already mentioned, inequality of power was a serious problem for Henry Simons, 

who went as far as saying that though some inequality is unavoidable in market societies, 
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“it should be recognized as evil and tolerated only so far as the dictates of expediency are 

clear.98” One may note that although markets offer a solution to many problems of 

poverty and social inequality by making everyone better-off, they offer no real solution to 

persistent problems of unequal bargaining power created by some rules of contract law. 

Inequality of bargaining power was already a problem for Adam Smith, but it has 

received very little attention since. It is time, I think, that classical liberals finally address 

this problem through default rules in markets, without having to enact mandatory rules. 

 

In conclusion, again, my proposal for the classical liberal tradition is the following – 

classical liberals are correct to reject mandatory rules aimed at achieving substantively 

fair agreements, like price ceilings and wage floors. But they are incorrect to reject 

default standards of substantive fairness that can be applied to voluntary, mutually 

beneficial exchanges, and they are equally incorrect to reject the claim that contract law 

could and should be modified in order to better serve the ideal of substantive fairness. 

The rule egalitarian program, therefore, will have to take contractual fairness seriously, 

such that having a model of default fairness may be a mandatory consequence of 

embracing the classical liberal rationale for contractual autonomy in market societies. 
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Chapter 9. 

Starve All the Lawyers: 

Four Theories of the Just Prices 
 

 

The first thing we do let’s kill all the lawyers. 

William Shakespeare, The First Part of the Contention, 4.2 

 

 

The rule egalitarian program attempts to improve the institutional framework of market 

capitalism so as to ameliorate poverty and limit inequality. It does not, however, question 

the core classical liberal arguments regarding market capitalism. This last chapter will 

nonetheless question a fundamental feature of the classical liberal tradition, namely its 

rejection of the notion of “just price”. Let me be quite clear – I will not question the price 

theory championed, say, by Alfred Marshall or Milton Friedman, but only the conceptual 

framework classical liberals have used to talk about the justice of prices in markets. 

Classical liberals, I will argue, should realize that their own understanding of market 

institutions commits them to a “catallactic” theory of just prices, following Hayek’s lead. 

It is an implication of rule egalitarianism that classical liberalism should adopt an upfront 

theory of the just price if only that we may understand the role of institutions on prices. 

 

§ 41. Defending Just Prices in Markets – Between Scylla and Charybdis 

 

Contracting parties are the best judges of their own interests. So goes the usual story 

found in the classical liberal literature, which, as Patrick Atiyah noted, is a reasonable 
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working assumption, though it is certainly not a universal truth1. Of course, it is often 

difficult to assess one’s long-term interests, and people accordingly make mistakes, 

sometimes of monumental proportions. The liberal tradition has nonetheless remained 

steady in its rejection of government intervention in contract-related matters. It has been 

quick, for example, to write off the notion of just price, to downplay the doctrine of 

unconscionability2, and to scrap inquiries into the adequacy of consideration. Within a 

classical liberal framework, we are told, prices are not determined by any particular 

individual, as Friedrich Hayek explained, but are rather the result of the many market 

interactions of autonomous agents3. To impose a just price, it is thought, is thus illiberal. 

 

This chapter will question such a position. It will demonstrate that some transactions 

could not happen in a market society without a certain theory of just prices, and that such 

transactions will then feed into our understanding of markets, hence making just prices a 

de facto reality. Classical liberals should accordingly reassess their view of just prices, I 

argue, such a notion being indispensable to workable market societies in ways which are 

not normally captured by the Thomistic understandings of the perennial just price debate. 

Following Thomas Aquinas, this chapter adopts a scholastic way of presenting the issue. 

That is, I will present one question (articulus), two objections (objectio), four counter-

statements (sed contra), seven responses (responsio), and then two additional points (ad). 

 

(articulus 1) Whether classical liberals are bound to reject just prices. 
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It seems that classical liberals cannot endorse a theory of the just price in market society. 

The only “sense in which we can meaningfully talk about just wages or just prices”, once 

said Hayek, is for wages and prices “determined in a free market without deception, fraud 

or violence4”. In fact, the notion of just price has been consistently vilified in the classical 

liberal tradition. It was thought to be “misleading, treacherous, and subversive5” by 

Henry Simons, as well as “futile” and “impractical6” by Ludwig von Mises. According to 

Milton Friedman, it was going to “lead to the destruction of the free-enterprise system7”, 

while Hayek also said of just prices and wages that they were “empty formulae”, 

maintaining that we should abandon the “futile medieval search” for such prices and 

wages at once8. I disagree. We have to steer a course between two views, both of which 

are unacceptable interpretations of St. Thomas Aquinas’ understanding of the just price. 

 

The Scylla is the belief in coercive just prices. Originally, as Daryl Koehn and Barry 

Wilbratte noted, this group defended a “cost covering” theory of the just price, according 

to which prices should recompense sellers for their labour and materials. Yet the thought 

was nonetheless that prices can be altered so as to realize some objectives we may have. 

Its advocates now strive to replace the price system by a centrally managed system of 

price control. The Charybdis is the across-the-board rejection of just prices commonly 

advocated by classical liberals, saying that the just price is simply the agreed-to market 

price. This is the “market exchange view.9” Both these positions impoverish our 
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understanding of market societies. Between Scylla and Charybdis lies a third path, one 

that we may use to rehabilitate the notion of just price, and which this chapter will 

explore to further the liberal understanding of contractual fairness in market societies. 

 

For most classical liberals, the notion of just price has been suspect in at least two ways. 

First, it may create obligations without the assent of the contracting parties, thus 

bypassing the core of a theory of contract as promise, and, second, just prices will also 

often decrease the velocity of business transactions, making everyone worse-off. Hence, 

“the determination of the ‘just price’”, Hayek concluded, “must be left to the market.10” 

 

(objectio 1) The just price does not respect the autonomy of people to make their 

own contract, and thus it goes against the liberal theory of contract as promise. As 

Hugo Grotius explained, “for as the Lawyers say, Nothing is more natural, than 

that the Will of the Proprietor, desiring to transfer his Title to another, should 

have its intended Effect: In like Manner it is said, that nothing is so agreeable to 

human Fidelity, as to observe whatsoever has been mutually agreed upon.11” 

(objectio 2) The just price will decrease the velocity of business transactions, 

making everyone worse-off, and therefore classical liberals should reject it. 

 

Such a critique of just prices is indeed correct for many cases of, say, price ceilings, price 

floors, minimum wages, and rent control. This chapter will nonetheless attempt to 

disprove these two objections, while taking for granted the neoclassical price system. 

                                                 
10 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 21. 
11 Hugo Grotius, De Jure Belli ac Pacis (On the Law of War and Peace), 1625, 2.XI.i.4. 
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Though the issue of just prices has been the focus of much debate12, it has not been 

sufficiently appreciated the extent to which the fundamentals of the liberal theory of 

contract law are indissociable from a certain notion of just price. I will go over four 

theories of the just price, all of which but one will be unsatisfactory for classical liberals. 

 

(§42) The moralized theory of the just price – i.e. just prices permit us to counter 

common moral mistakes people make in market situations. 

(§43) The Scholastic theory of the just price – i.e. just prices permit us to rescind 

transactions in which a party was taken advantage of. 

(§44) The liberal theory of the just price – i.e. just prices are determined in a free 

market without deception, fraud, or violence. 

(§45) The catallactic theory of the just price – i.e. just prices are determined in a 

free market without deception, fraud, or violence under a background of fair 

market institutions. 

 

I will briefly reconstruct these different theories, showing how each new theory built on 

the past ones, as to, in the end, argue that what I call the “catallactic” theory permits and 

requires classical liberals to embrace a candid theory of the just price in market societies. 

 

We may already notice one important point – the first two theories are conceptions of 

what just prices are for, while the last two are conceptions of how just prices are 

determined. From a liberal viewpoint, as we will see, we should operate within the latter 

                                                 
12 Juan Manuel Elegido, “The Just Price: Three Insights from the Salamanca School”, J. Bus. Ethics, 

Vol. 90, No. 1, 2009, pp. 42-5. Fabio Monsalve, “Scholastic Just Price Versus Current Market Price: Is It 

Merely a Matter of Labelling?”, Euro. J. History of Economic Thought, Vol. 21, No. 1, 2014, pp. 10f. 
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framework. I propose to illustrate explain why it is so by using the Cincian Law, which 

will prove, I think, both entertaining and enlightening. Although such a law was 

obviously illiberal and unacceptable, it will nonetheless make clear the different ways in 

which we can have a just price for the determination of the value of legal services, and 

why some of these ways are plainly illiberal, while another is not – the catallactic theory. 

 

§ 42. The Moralized Theory – On the Lex Cincia de Donis et Muneribus 

 

Let us immediately consider the Cincian law, which was passed by the Plebeian Council 

in 204 BC, during the Roman Mid-Republic. This law prohibited a large category of gifts, 

most particularly of which were gifts to lawyers. In other words, advocates were 

prohibited from receiving any kind of payment, thus the title of this chapter, “Starve All 

the Lawyers”. The law was later revived by Augustus during the Roman Empire, in 17 

BC, though it quickly felt into abeyance again. Afterward, as Tacitus recounted, the 

consul-designate Silius made a plea, in 47 AD, for the application of the long-unused Lex 

Cincia de Donis et Muneribus, as he talked about the profession of advocate as follows: 

 

“What would otherwise be the finest and greatest of the liberal arts was being 

degraded by vulgar transactions […] and even integrity could not remain intact 

when eyes were fixed only on the size of the profits. If lawsuits were conducted 

for no pay, they would be fewer. As it was, quarrels and accusations, hatred and 
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injustices were being encouraged so that the corruption of the Forum could bring 

money to advocates, just as violent diseases brought fees to doctors.13” 

 

These are indeed strong words. The problem, though, was real – lawyers would often 

bring false accusations simply to enrich themselves, hence abusing the Roman legal 

system. On the other hand, at that same time, Suillius and Cossutianus argued against 

Silius, saying that money was not so much corrupting the profession as permitting it to 

flourish – “Remove the fees earned from liberal studies and the studies, too, would 

perish.” In the end, “The emperor”, said Tacitus, “thought these arguments, while less 

dignified, were not completely unfounded, and he limited fees that could be taken at ten 

thousand sesterces, with any exceeding that liable to prosecution for extortion.” In other 

words, Claudius imposed a wage ceiling so as to counter the corrupting effect of money. 

 

Such a law illustrates what may be called the “moralized” position, that is, a theory for 

which prices should reflect the moral character of the goods and services being traded, or, 

at least, for which moral considerations should play a role in the determination of prices. 

 

One may be inclined to say that the Cincian law was not promoting morality in exchange, 

but that it was rather motivated by a concern for the interests of third parties. A system in 

which one can make a lot of money from winning settlements in court is one in which 

there is a powerful incentive to find or create conflict where it did not exist. However, 

notice one important point. The problem of corrupted lawyers in Rome could have been 

dealt without any just price theory, using simply the usual restrictions on adverse effects 

                                                 
13 Tacitus, Annales (The Annals), XI.6. 
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on third parties, such as conspiracies to commit crimes, raise prices, or organize cartels. 

Alternatively, one could have used the Remmian law, the Lex Remmia de Calummia, 

imposing penalties against malicious prosecution, as Cicero once explained14. Such 

provisions would have been perfectly acceptable from a classical liberal viewpoint, since 

within a legal system one is entitled to ask of others certain kinds of behaviour, as Hart 

noted15, which is essential if the arrangement is to remain mutually beneficial. For 

example, people are entitled to ask of others that they do not commit fraud. The Cincian 

law took a different path, enacting a wage ceiling. Rather than establishing a rule to 

protect third parties, it said, “do not pay your corrupted lawyer”. For classical liberals, 

such a moralized directive was unwarranted – and “gratuitous”, if I may play on words. 

 

By limiting what was considered a trivial matter, namely the determination of the value 

of legal services, the advocates of the Cincian law thought that everyone could be made 

better-off, including the lawyers themselves, and specifically their moral standing. Hence, 

the first theory of the just price, which most liberals find objectionable, goes as follows: 

 

(sed contra 1) A theory of the just price permits us to counter common moral 

mistakes people make in market situations. By avoiding such mistakes, just prices 

can bring some social improvements, making sure that goods are used as they 

should be, or that services are rendered properly, according to a moral theory. 

 

                                                 
14 Cicero, Pro Roscio Amerino (For Roscius of Ameria), 55. 
15 H.L.A. Hart, The Concept of Law, London, Oxford University Press, 1961, pp. 163ff. 
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Such a moralized position has recently been used by, say, communitarians like Michael 

Sandel to argue against the corrupting effect of free markets on certain goods and 

services, causing us to have “morally debased sensibilities.16” A similar position is also 

commonly used to argue for price ceilings, price floors, minimum wages, and rent control 

that would counter some of the moral failings of the people – like in the debate about 

housing assistance for the poor and the moral failings of landlords17. Though there are 

differences, the common trend is that just prices should reflect some moral intuitions we 

may have. Behind the Cincian law is indeed a straightforward assumption. Lawyers do 

not reason morally, as they only care about their own financial gain, not about the civic 

importance of their profession. By cutting off their remuneration, therefore, the law 

thought that it could make them better citizens, and end the “corrupting” effect of prices. 

 

Sarah Conly, incidentally, uses the exact same argument today for coercive paternalism. 

“The truth”, she writes, “is that we don’t reason very well, and in many cases there is no 

justification for leaving us to struggle with our own inabilities and to suffer the 

consequences.18” If the Cincian case seems too far-fetched, consider another similar case, 

which Conly thought as “one of the easiest cases of coercive paternalism to justify, with 

almost nothing reasonable to be said against it”, namely the New York City trans-fats 

ban19. The argument is the same – people behave badly according to some public health 

standards, eating too much fat, and thus the City of New York bans trans-fats to make the 

people behave a little bit better. In both cases, public officials used just prices so as to 

                                                 
16 Michael Sandel, What Money Can’t Buy, New York, Farrar, Straus and Giroux, 2012, pp. 8f, 154. 
17 Richard A. Posner, Economic Analysis of Law, 8th edition, New York, Wolters Kluwer, 2011, pp. 645ff. 
18 Sarah Conly, Against Autonomy, Cambridge, Cambridge University Press, 2013, p. 1. 
19 Sarah Conly, Against Autonomy, Cambridge, Cambridge University Press, 2013, p. 152. 
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force some moral convictions on market exchanges. Lawyers should work for the benefit 

of the Republic, and people should eat healthy food – for otherwise, lawyers would be 

morally corrupt, and people would be morally wrong to debase their body with fast food. 

 

The problem in both cases is that people are subject to the discretionary sway of public 

officials who want to instigate some sort of moral improvement through a centrally 

controlled system of price control. “We must admit”, said Hayek, “that modern 

civilization has become largely possible by the disregard of the injunctions of those 

indignant moralists.20” Liberals have thus supported three objections to such injunctions: 

 

(responsio 1) The state is not a party to most exchanges, and it is therefore for the 

contracting parties to decide if they benefit from the exchange, or if the exchange 

is compatible with their own moral views. 

(responsio 2) The costs of examining the moral character of exchanges would 

undoubtedly be too high, making everyone worse-off – the transaction costs alone 

would be colossal, and so would be their negative impact on the economy. 

(responsio 3) If we are to stay within the bounds of the liberal theory of contract 

as promise, we should acknowledge that contractual autonomy is the established 

foundation of contract law, not a certain understanding of morality. 

 

Fortunately for lawyers, we cannot stop paying them because we do not like the way they 

behave – nor can the state put a hold on contractual freedom because it does not like fast 

food. “Government is needed, of course, to prevent violence and fraud,” once said Harry 

                                                 
20 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 498. 
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Acton, “but the government is not a party to the exchanges.21” One might be tempted to 

say otherwise, but, in the end, to accept such cases of moralized prices would make 

vulnerable the whole liberal understanding of contract law. That is, it would replace the 

value of autonomy by a certain idea of morality as the foundation of contract law, which 

would be a major blunder, undoubtedly making everyone worse-off. This point has been 

understood since Thomas Hobbes22, and it is now well ingrained in the common law, as 

Justice Holmes once noted23. “It is not feasible”, argued Epstein, “to run a system of 

contract law by seeking to show on a case-by-case basis that the transaction in question 

works some kind of social improvement.24” Yet this is exactly what moralists argue for. 

Therefore, the Cincian law was indeed moved by a misguided understanding of how just 

prices should work in market societies, as it overlooked the autonomy of the lawyers and 

of their clients so as to impose some moralized restrictions on hiring expensive lawyers. 

 

There is, I should add, an alternative way to understand just prices in a moralized way, 

defended, for example, by Daryl Koehn, Barry Wilbratte, and Fabio Monsalve25. It says 

that we should move away from the homo economicus model favoured by neoclassical 

economists so as to rather endorse the homo iustus view, according to which the just price 

is determined by a typical just person. As appealing as such a view may be, it cannot be 

reconciled with the classical liberal tradition. Adam Smith, for example, famously 

explained that, “It is not from the benevolence of the butcher, the brewer, or the baker, 

                                                 
21 Harry B. Acton, The Morals of Markets and Related Essays, Indianapolis, Liberty Fund, 1993, p. 103. 
22 Thomas Hobbes, Leviathan, 1651, I.xv.14, Oxford, Oxford University Press, 2008, pp. 99f. 
23 Oliver Wendell Holmes, Jr., The Common Law, Boston, Little, Brown, and Co., 1881, pp. 298-305. 
24 Richard Epstein, Design for Liberty, Cambridge, Harvard University Press, 2011, p. 50. 
25 Fabio Monsalve, “Scholastic Just Price Versus Current Market Price”, Euro. J. History of Economic 

Thought, Vol. 21, No. 1, 2014, pp. 4-20. Daryl Koehn and Barry Wilbratte, “A Defense of a Thomistic 

Concept of the Just Price”, Business Ethics Quarterly, Vol. 22, No. 3, 2012, pp. 501-26. 



 

 

283 

that we expect our dinner, but from their regard to their own interest.26” The just person 

would surely be benevolent, but classical liberals have been unwilling to rely on the 

uncertain benevolence of others, and therefore I will not pursue such a line of thought. 

 

§ 43. The Scholastic Theory – On the Doctrine of Abnormal Harm 

 

The Cincian law is interesting as it makes all the wrong moves, while considering none of 

the right ones from a classical liberal standpoint. It represents everything that is wrong 

with just prices in contract-related matters, and, surprisingly, it misses other legal 

provisions that could have been used to deal with the value of legal services. Let us now 

consider the Scholastic theory of just prices, offering another view of market exchanges. 

 

In the late Roman law, and more precisely in the Byzantine law, appeared an exception to 

the principle according to which a just price is simply a price acceptable to both parties. 

The doctrine of abnormal harm, laesio enormis, initially allowed the seller to rescind the 

sale of land “on the ground that the price agreed was less than half the real value of the 

land.27” Later, as David Friedman explains, the doctrine was expanded to encompass all 

goods, thus permitting buyers to cancel a sale provided the price was more than one and a 

half times, or twice according to some other interpretations, the common value of the 

given good28. This new legal remedy also established a new theory of just prices that 

                                                 
26 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, 1776, I.ii.2. 
27 Barry Nicholas, An Introduction to Roman Law, Oxford, Clarendon Press, 1962, p. 175. See also, Alan 

Wertheimer, Exploitation, Princeton, Princeton University Press, 1996, pp. 41f, and James Gordley, 

“Equality in Exchange”, California Law Review, Vol. 69, No. 6, 1981, pp. 1637-45. 
28 D. Friedman, “In Defense of Thomas Aquinas…”, Hist. Pol. Econ., Vol. 12, No. 2, 1980, p. 239. 
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limited the ability of contracting parties to conclude some transactions. It permitted courts 

to rescind transactions for which the price was acceptable to both parties so as to rather 

promote the welfare or interests of the persons putatively being taken advantage of. The 

question, then, is not about morality, but about the ability of individuals to outwit others. 

 

(sed contra 2) A theory of the just price permits us to rescind transactions in 

which a given party was taken advantage of because the agreed price was more 

than one and a half times the common value of the good or service. 

 

The doctrine of laesio enormis meant that one could buy for less and sell for more than 

the thing was worth within the limits of a just price as defined by market valuation, 

aestimatio fori, or by the fairness of common estimation, communis aestimatio, both 

expressions being used interchangeably by Scholastics29. Provided that it normally costs 

ten thousand sesterces to hire a lawyer, the just price would then be a range going from 

five thousand up to fifteen thousand sesterces according to the doctrine of abnormal 

harm. The doctrine can be used as an arbitration procedure if the price goes outside the 

acceptable range, which led to the Scholastic definition of the notion of just price. A just 

price, we were now told, is not a price acceptable to both parties, following early Roman 

law, but it is rather a price determined by common estimation in a market society, subject 

to some fluctuation. Consequently, in his book on the history of economic thought, 

Murray Rothbard argued that such a doctrine furthered the capitalist agenda as follows: 

 

                                                 
29 Raymond de Roover, “The Concept of the Just Price: Theory and Economic Policy”, Journal of 

Economic History, Vol. 18, No. 4, 1958, p. 427. 
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“While it is true that the twelfth and thirteenth century Romanists took the trivial 

concept of laesio enormis and made it a significant restriction on freedom of 

bargaining and laissez-faire, at least by the late twelfth century they also made 

clear that there was to be full freedom of bargaining and freedom to outwit the 

other, within the matrix of laesio enormis.30” 

 

You want to hire an expensive lawyer? You can, said Scholastics, as long as your lawyer 

is not too expensive. Alternatively, if your lawyer is too cheap, you also have a problem. 

This is a case of abnormal harm, such that one party is taking advantage of the other, 

though the exchange may be mutually beneficial. Today, we would simply say that these 

are instances of “transactional exploitation31”. Classical liberals have disagreed with this 

second theory, as it effectively puts in place both a price ceiling and a price floor, which 

would make everyone worse-off – and especially young lawyers who begin their practice. 

 

(responsio 4) Price ceilings and price floors will make everyone worse-off, and in 

some cases it will specifically disadvantage the worst-off. 

 

This second notion of just price, however, has been a handy legal mechanism in the early 

history of market capitalism to determine prices in non-competitive situations. When a 

stranger entered a village, for example, he would often be charged cartel prices, as David 

Friedman explained32. The notion of just price would then work as a substitute for some 

                                                 
30 Murray Rothbard, An Austrian Perspective on the History of Economic Thought. Vol. I. Economic 

Thought Before Adam Smith, Auburn, Ludwig von Mises Institute, 2006, p. 40. 
31 See Matt Zwolinski, “Structural Exploitation”, Soc. Philos. Policy, Vol. 29, No. 1, 2012, pp. 154-179. 
32 D. Friedman, “In Defense of Thomas Aquinas…”, Hist. Pol. Econ., Vol. 12, No. 2, 1980, p. 238. 



 

 

286 

missing mechanisms of market competition, preventing cases in which some people 

would be overcharged. Hence, we may notice that just prices can permit us to think 

outside the bounds of a given economic order that has not yet fully matured, for example, 

to compensate for some deficiencies of medieval mercantile customs toward foreigners. 

 

We may think, though, that such a theory does not permit us to argue for just prices 

anymore. That is, the notion of just price is obsolete in contemporary market societies. It 

was certainly useful back in the medieval period, dominated by the guild system with its 

widespread monopolies and privileges, but now that we have robust markets, we do not 

need such a notion anymore – which leads us to the most obvious response to the theory. 

 

(responsio 5) The notion of just price does not fulfill any purpose in robust market 

societies, in which there are some cartel regulations and antitrust laws, and 

therefore it should be abandoned. 

 

Let us consider why such a response may be missing an important point. Notwithstanding 

how robust a market may be, we will always need a theory of just prices. The Scholastic 

doctrine of abnormal harm, as Rothbard noted, is closer to the current understanding of 

just prices in the classical liberal tradition than we may think. Recall, “the determination 

of the ‘just price’”, said Hayek, “must be left to the market.33” Similarly, Peter Lombard, 

a scholastic theologian, defined the just price as what goods are worth according to the 

                                                 
33 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 21. 
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estimation of the market at the time of the sale34. Yet such a doctrine is also the source of 

most mistakes regarding our understanding of just prices – since, as the rest of this 

chapter will show, it is impossible that just prices be solely defined by market valuation. 

 

In many cases, I should note, the classical liberal opposition to theories of the just price is 

quite appropriate. Matt Zwolinski, for instance, is correct to defend the ethics of price 

gouging, and, therefore, Thomas Aquinas was wrong to equate such a practice with 

fraud35. As Zwolinski explains, “price gouging can serve morally admirable goals by 

promoting an efficient allocation of scarce and needed resources, and by creating 

economic signals which will lead to increases in the supply of needed goods available to 

desperate populations.36” The high fees lawyers can charge in a given market send signals 

about the relative scarcity of lawyers, such that young people should train to be lawyers. 

 

The classical liberal argument therefore follows the early Roman tradition – “res tantum 

valet quantum vendi potest, sed communiter”, that is, “goods are worth as much as they 

can be sold for, commonly.37” Let us say that we accept such a standpoint 

unconditionally – and consequently our understanding of just prices will also have to 

acknowledge such a principle, which we may be called the “liberal” theory of just prices. 

                                                 
34 Albertus Magnus, Commentarii in IV Sententiarum Petri Lombardi, dist. 16, art. 46, in R. de Roover, 

“The Concept of the Just Price: Theory and Economic Policy”, J. Econ. Hist., Vol. 18, No. 4, 1958, p. 422. 
35 T. Aquinas, Summa Theologiae, 2-2, q. 77, art. 1. Also, “If one man derive a great advantage of 

becoming possessed of the other man’s property, and the seller be not at a loss though being without that 

thing, the latter ought not to raise the price, because the advantage accruing to the buyer, is not due to the 

seller, but to a circumstance affecting the buyer.” T. Aquinas, Summa Theologiae, 2-2, q. 77, art. 2. 

Similarly, “Iure naturae aequum est neminem cum alterius detrimento et iniuria fieri locupletiorem”, that 

is, “By nature it is equitable that no one should be made richer by another’s loss or injury.” Digest, 

50.xvii.63, and 12.vi.14. See J. Gordley, “Equality in Exchange”, C. L. Rev., Vol. 69, No. 6, 1981, p. 1605. 
36 Matt Zwolinski, “The Ethics of Price Gouging”, Bus. Ethics Q., Vol. 18, No. 3, 2008, p. 369. 
37 Digest, 35.ii.63. 
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(sed contra 3) A theory of the just price, following the classical liberal tradition, 

can only be used to talk about prices determined in a free market without 

deception, fraud, or violence. 

 

Something is manifestly missing – most classical liberals have been willing to embrace 

the notion of just price if such a price is understood as only the market price of a given 

commodity. Yet such a definition seems somewhat redundant. Why do we need to accept 

a theory of just prices if it says nothing that is not already said by market prices? The 

answer is that just prices do not say things already said by market prices, as just prices 

often come before there is any such market price. The notion of the just price is an 

institutional question, or a question commonly asked by background institutions, and 

such institutions then shape our understanding of a market economy, which is what 

medieval theories missed and what is still often missing in the liberal debate about prices. 

 

“And while, as in a game,” said Hayek, “we are right in insisting that it be fair and that 

nobody cheat, it would be nonsensical to demand that the results for the different players 

be just.38” Fair enough, we could say. The “game of catallaxy”, as Hayek calls market 

capitalism, is played by individual participants with different aims, skills, and 

knowledges, and therefore some people will win big in this game, while others will not. 

 

Yet let me add an important point – like all games, markets have rules, which, in turn, 

will guide the actions of the people. As much as market prices will be determined by the 

                                                 
38 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, pp. 234f. 
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interactions of some individual participants, they will also be affected by these given 

rules. The determination of the value of legal services offers us a microscope of such a 

mechanism. As we will see, court rulings will affect the value of legal services within a 

given jurisdiction. For now, however, we may put forward the following observations – 

property rules will affect the value of properties, contract law will affect the cost of 

bargaining, family law will affect the cost of adoption, and so forth. Such observations 

are uncontroversial from a classical liberal standpoint, and therefore they should permit 

us to propose a friendly amendment to the classical liberal understanding of just prices. 

 

(responsio 6) We cannot do without an independent notion of just price in many 

market situations, as background institutions often entail a certain notion of the 

just price. Just prices are corollaries of having, for instance, rules of property and 

contract law, defining the ways in which the market will work. 

(responsio 7) Rules and institutions matter for our understanding of the justice of 

prices, and therefore just prices cannot solely be defined by prices determined in a 

free market without deception, fraud, or violence. There are different market 

institutions, and it is not clear that prices can be just if they emerged under unjust 

market institutions. 

 

“Post hoc ergo propter hoc” – “after this, therefore because of this”. Of course, temporal 

sequence is integral to any causal claim in economics, but such an approach is not always 

appropriate in political theory where the order of events may not be crucial to determine 

the justice, or lack thereof, of some institutional arrangements. Many classical liberals 



 

 

290 

have argued that market prices are just because they result from just trades between free 

people39. Market prices, it is argued, reflect, first, “the value that many different people 

place on a product”, second, “the abundance or scarcity of that product and the cost of 

producing it efficiently”, and, third, “the expectations of all active participants in the 

market about circumstances which may affect the previous factors in the future.40” 

Insofar as the lawyers’ fees were attained in an open market, therefore, classical liberals 

will say that these fees are just. Not so – such a refusal to think outside the bounds of 

market capitalism is a mistake. It impoverishes the liberal understanding of contractual 

fairness. As we will see, we must also consider the institutional framework of markets. 

 

§ 44. The Liberal Theory – On Market Valuation and Common Estimation 

 

Let me briefly summarize the liberal theory of contract to show how just prices have been 

traditionally understood. The liberal theory mostly followed the Roman tradition. As 

Barry Nicholas noted, stipulatio was the basic form of contract in Roman law – the 

prospective creditor would ask “spondes?”, i.e. “do you promise?”, to which the 

prospective debtor would answer “spondeo”, i.e. “I promise”41. When you hire a lawyer, 

you agree to pay that lawyer on the day payment falls due. Such an unassuming 

foundation for contractual obligations was later embraced by liberals, shaping what is 

now commonly known as a theory of “contract as promise”, the cornerstone of which is 

                                                 
39 Robert Nozick, Anarchy, State, and Utopia, New York, Basic Books, 1974, p. 151. 
40 Juan Manuel Elegido, “The Just Price: Three Insights from the Salamanca School”, Journal of Business 

Ethics, Vol. 90, No. 1, 2009, p. 34. See also, Juan Manuel Elegido, “The Just Price as the Price Obtainable 

in an Open Market”, Journal of Business Ethics, Vol. 130, No. 3, 2015, pp. 557-72. 
41 Barry Nicholas, An Introduction to Roman Law, Oxford, Clarendon Press, 1962, p. 159. 
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the value of autonomy. Promises lead to obligations42, inasmuch as something of value 

has been given or promised in exchange for the promise43. Individuals impose on 

themselves obligations where none existed before, and we must thus let them take 

responsibility for these binding promises they make. That is, “morality requires that we 

respect the person and property of others,” Charles Fried argued, “leaving them free to 

make their lives as we are left free to make ours.44” This freedom to bind oneself 

contractually, in turn, must also leave everyone free to trade in the future – the objective 

being, of course, that the cycle of market exchange stops only with consumption or use45. 

 

One of the most powerful applications of that idea was the Third Statute of Westminster 

in 1290, Quia Emptores, literally “Because the Buyers”, which forbade subinfeudation, 

thus signaling the end of feudalism in England – “from henceforth it shall be lawful to 

every Freeman to sell at his own pleasure his Lands and Tenements, or part of them46”. 

The thought behind the statute was sound from a liberal viewpoint. The purchase of a 

land should not lead to additional feudal obligations, such a purchase, after all, being a 

simple commercial transaction. New transactions should not create yet other mesne lords, 

as we should rather stick with the principle saying that contracts are simple enforceable 

agreements between autonomous agents. A just price, then, is the agreed-to market price. 

 

The problem is as follows – the notion of just price is not only useful in non-competitive 

situations, as with medieval mercantile customs, but also in cases where there is no 

                                                 
42 Thomas Hobbes, Leviathan, 1651, I.xiv.31, Oxford, Oxford University Press, 2008, p. 94. 
43 Restatement (1st) §19. 
44 Charles Fried, Contract as Promise, Cambridge, Harvard University Press, 2009, p. 7. 
45 Richard Epstein, Skepticism and Freedom, Chicago, University of Chicago Press, 2003, p. 42. 
46 Quia Emptores, 1290 c.1 (18 Edw 1), section 1. 
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market at all, as Atiyah argued47, and in cases where we have to operate outside the 

bounds of the market. For example, cases of tort and class actions operate outside such 

bounds, and, more importantly, so do those who must write the constitution of a given 

state, or think about the principles of social institutions. If anything, the doctrine of laesio 

enormis should have taught us that we may talk about just prices without using market 

prices. The doctrine was an institutional mechanism that shaped our understanding of 

markets, as Rothbard noted. Markets adapted to such an institution, which proves wrong 

the time-honoured liberal rejection of just prices independent from market mechanisms. 

 

Rules and institutions commonly shape market societies without questioning anyone’s 

autonomy. Hence, just prices are not only defined by markets, but they also define 

markets in some ways which we do not normally recognize because of a medieval 

understanding of just prices that still holds sway among liberals, as this section will show. 

 

The traditional equation between just prices and market prices undoubtedly leaves little 

place for public intervention – and such is probably the goal from a classical liberal point 

of view. Unfortunately, this position is deeply misleading, even if we accept the core of 

the classical liberal argument about market capitalism. In German contract law, as Florian 

Rödl noted, this equation rests on the notion of “common usage” – that is, on what parties 

typically agree on, common usage being the result of a multiplicity of transactions. 

Common usage is then “one of the law’s sources of knowledge about contractual 

                                                 
47 Patrick S. Atiyah, Essays on Contract, Oxford, Clarendon Press, 1988, p. 350. 
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fairness.48” This principle is accepted by most classical liberals. Here is the problem 

though – we face a chicken-and-egg dilemma. The transactions defining common usage 

are themselves the result of a multiplicity of legal rules and rulings. Therefore, where 

must we look to find a just price? Are the transactions or the rules defining justice? The 

classical liberal answer is simple – transactions define justice, or as Hayek phrased it, 

“justice in this connection can mean only such wages or prices as have been determined 

in a free market without deception, fraud or violence49”. Not so – something is missing. 

 

Consider the following case. Say Brad decides to chop my left leg off with an axe one 

day. Brad is perfectly sound of mind, but, for some reason with which I have nothing to 

do, he nonetheless decides to sever my leg. Brad accordingly causes me pain, suffering, 

and personal injury for which he is liable. I ask for $8 million, which he refuses to pay, 

and therefore we go before a court. How much should I receive for the loss of my leg? 

 

This case of tort action is especially interesting because there is no market for suffering, 

and, as far as I know, for left legs, and yet the court still has to fix a price. Of course, the 

price determined by some judges or juries will not directly become a market price. No 

judge would believe that anyone would actually sell their left leg for the “just price” they 

determine. Yet such a price will still affect market prices. One might also retort that such 

a case does not have to be settled by a judge – by hiring a good lawyer I could probably 

get what I want from Brad. Good lawyers, after all, will deal with most cases of injury 

without having to go before a court. Fair enough, but let us say the case gets before a 

                                                 
48 Florian Rödl, “Contractual Freedom, Contractual Justice, and Contract Law (Theory)”, Law and 

Contemporary Problems, Vol. 76, No. 2, 2013, p. 68. 
49 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 134. 
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court. We then have to disagree with Hayek, as it is incorrect to say that the only way in 

which we can talk about a just price is in connection to some market prices – there is no 

such market prices, recall, for suffering and left legs. Hence, there must be some way in 

which we can discuss a fair price for the loss of my leg in a court of law. But even for 

cases in which there is a market price, say insurance cases, Atiyah argued the following: 

 

“Furthermore, the prices fixed by the courts in tort actions then feed into or affect 

the price for other goods for which there is a market, for example, liability 

insurance; perhaps also the market value of legal services may be affected by this 

legal fixing of prices for personal injury, since one only has to look at American 

practice in this area to see how the price of legal services may be closely 

correlated with the price of personal injuries.50” 

 

Prices fixed by courts will affect market prices, and possibly the price of legal services. 

There you have it – the Cincian law indeed made all the wrong moves, while considering 

none of the right ones. The wrong move was to assume a need for a moralized theory 

saying, “do not pay your corrupted lawyer”. This ad hoc move is now increasingly 

favoured by progressives who presume that we have to prevent people from making some 

moral mistakes – assuming, strangely enough, that it would be a mistake to pay your 

lawyer. The right move, conversely, was to understand how Scholastics were wrong to 

define just prices through market valuation, aestimatio fori, and common estimation, 

communis aestimatio. The market value of legal services is a function not only of 

common estimation and of market valuation, but also of some rules and rulings. Can we 

                                                 
50 Patrick S. Atiyah, Essays on Contract, Oxford, Clarendon Press, 1988, p. 350. 
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talk about just prices outside of markets? Yes, of course we can – that is what institutions 

are for, and the truth is that if we are to stay within the bounds of the liberal tradition, we 

simply cannot do without such institutions. Though autonomy is still the main method of 

valuation we have today in market societies, we should also acknowledge that it is not the 

only method of valuation, nor quite frankly should it be – rules, rulings, and institutions 

also act as independent methods of valuation, as many classical liberals acknowledged51. 

 

Liability rules provide us with the most palpable example showing why the liberal 

tradition must adopt a theory of just prices. As Guido Calabresi and A. Douglas Melamed 

explained, whereas property rules let people determine the value of their entitlements, 

liability rules allow the transfer or the destruction of some entitlements “on the basis of a 

value determined by some organ of the state rather than by the parties themselves.” We 

need liability rules for cases in which the bargaining costs for one party destroying some 

entitlements of the other party would be too high, for example, in cases of automobile 

accidents. Liability rules will also be useful for cases in which it is difficult to measure 

damages, like in copyright law52. For tort liability and contractual liability, therefore, the 

state will have to determine the value of some entitlements – and preferably a fair value. 

 

Moreover, “This value may be what it is thought the original holder of the entitlement 

would have sold it for. But the holder’s complaint that he would have demanded more 

will not avail him once the objectively determined value is set.53” Such rules will thus 

                                                 
51 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, pp. 25-7. 
52 Lawrence Solum, “Property Rules and Liability Rules”, Legal Theory Lexicon, November 27, 2016. 
53 Guido Calabresi and A. Douglas Melamed, “Property Rules, Liability Rules, and Inalienability: One 

View of the Cathedral”, Harvard Law Review, Vol. 85, No. 6, 1972, p. 1092. 
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have to assume a theory of the just price in two ways – first, the damages must be fair, 

and, second, we may have to consider the consequences of the awarded damages on the 

market economy. There is a contagion effect. Liability rules will also affect liability 

insurance costs, which may, in turn, disadvantage the worst-off. For instance, car liability 

insurance may be too costly for poor people to afford, which shows that liberals need a 

theory of the just price, if only to understand how some prices in markets may be unjust 

not because of market competition, but because of the market rules driving up the costs. 

 

§ 45. The Catallactic Theory – For a Reform of Market Institutions 

 

I would now propose the following conclusion – we need the notion of just price if we are 

to be able to think outside the bounds of market capitalism and to reflect on the rules of 

what Hayek called the “game of catallaxy”. I call this the “catallactic” theory of just 

price. Rules and rulings value things differently, using different standards than markets – 

the doctrine of laesio enormis was one of such rule. There are evidently many standards, 

such as corrective justice or equity – the latter of which is often overlooked today, as 

most courts of equity have been abolished, though many bankruptcy courts still operate 

as courts of equity. The overall lesson is still inevitable. The state is an enterprise that 

often assumes just prices for some commodities, at least indirectly, thus feeding various 

normative principles into our valuation of such goods and services in market societies, 

and altering prices by limiting our options in some other settings. If homeownership 

downpayment or mortgage rules, for example, are designed to favour the best-off, 
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because the downpayment or the interest rates are extremely high, then this may impact 

both the buyers’ purchasing power and home prices – which could very well be unjust. 

 

It is therefore invariably wrong to understand the classical liberal tradition as having “a 

formal conception of equality that sees the outcome of free market exchanges as largely 

definitive of justice”, as John Tomasi recently did54. Market exchanges and prices are 

never definitive of justice for the simple reason that justice always comes before such 

outcomes. The justice of the basic structure of society is what defines the justice of 

market outcomes, as both Friedrich Hayek55 and Milton Friedman56 once acknowledged. 

This is an uncontroversial point inside the liberal tradition, and yet one of its obvious 

conclusions is widely considered heretical – the determination of the just price must not 

always be left to the market. In fact, it cannot be, as we must consider market institutions. 

 

(sed contra 4) A theory of the just price allows us to consider how some rules of 

market capitalism may disadvantage certain people, for example, by driving up 

some prices. 

 

Going back to the Cincian law, one might be tempted to reply the following – so what if 

we can alter the earnings of a few lawyers? This is not something we should even want to 

do, is it not? The main argument of this chapter, of course, is not really about lawyers, 

nor am I advocating for price fixing. I merely used the Cincian law to arrive at a 

conclusion, which, I think, is both inevitable and interesting for the classical liberal 

                                                 
54 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, p. 24. 
55 F. Hayek, Individualism and Economic Order, Chicago, University of Chicago Press, 1980, p. 115. 
56 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 162. 
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tradition. That is, we cannot do without an independent notion of just price in many 

market situations, as background institutions often come attached to a certain notion of 

just price, which, in turn, should inform our understanding of contractual fairness. Now, 

“when we examine the literature”, rightly said Juan Manuel Elegido, “we find that price 

fixing is usually condemned because it defeats the rules of the competitive system rather 

than because it leads to a price that is itself unfair, and which would still be unfair even if 

it did not result from anti-competitive behaviour.57” What I propose is then the following 

– the notion of just price does not have to be achieved by defeating the price system, like 

the advocates of the Cincian law thought, or as progressives also frequently think today. 

 

We are missing out on the subtle ways in which market institutions advance a certain 

notion of the just price, for example, by trying to help the worst-off in the society. 

Though contract law accepts the use of skill and foresight in bargaining processes, as 

Atiyah noted, it nonetheless places additional constraints to protect the weak, the foolish, 

the improvident, or those who lack bargaining power, say, as it often refuses to recognize 

the binding force of executory transactions58. Promises in markets are presumptively 

enforced, never conclusively so. Classical liberals, of course, will argue that there should 

be “a strong presumption in favor of the enforcement of private agreements59”, and yet I 

know of no classical liberal who will maintain that promises should always be binding. 

 

                                                 
57 Juan Manuel Elegido, “The Just Price”, Journal of Business Ethics, Vol. 90, No. 1, 2009, p. 29. 
58 Patrick S. Atiyah, Essays on Contract, Oxford, Clarendon Press, 1988, pp. 37, 350. An executory 

transaction is one that has not yet been fully performed by the parties. 
59 Richard Epstein, Skepticism and Freedom, Chicago, University of Chicago Press, 2003, p. 43. 
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Too often classical liberals take for granted the rules upholding market mechanisms, not 

realizing how there is a theory of justice bringing to life such mechanisms. The just price 

is not necessarily the price obtainable in an open market, contrary to what Elegido 

argues60. As much as classical liberals will agree with Elegido to reject the various 

theories of the just price proposed by moralists, Aristotelians, and Thomists, it does not 

follow that the liberal theory of the just price is correct. That a market is open may not be 

enough – “the market”, said Atiyah, “is riddled with imperfections, and the notion that 

there is no such thing as a just or fair price other than a market price fails to provide 

answers to many difficult questions.61” It is then up to the background institutions to 

provide such missing answers, which should suggest a theory of the just price in markets. 

 

A market price, then, is not necessarily a just price if the background institutions in which 

people bargained were not just themselves. For example, it might very well be that the 

“lemon market62” George Akerlof described as plagued with information asymmetry 

would be unjust because it would favour deceptive pricing. Such an incentive would be a 

major ethical problem. Conversely, contract law is frequently moved by a “reverse 

Thrasymachus” view of justice, an expression I borrow from Joseph Heath63, which 

means “justice as the advantage of the weaker.” I suspect that such a theory of justice is 

responsible in large part for the justice of market prices, which we often take for granted. 

 

                                                 
60 Juan Manuel Elegido, “The Just Price as the Price Obtainable in an Open Market”, Journal of Business 

Ethics, Vol. 130, No. 3, 2015, pp. 557-72. 
61 Patrick S. Atiyah, Essays on Contract, Oxford, Clarendon Press, 1988, pp. 350f. 
62 George A. Akerlof, “The Market for ‘Lemons’: Quality Uncertainty and the Market Mechanism”, The 

Quarterly Journal of Economics, Vol. 84, No. 3, 1970, pp. 488-500. 
63 J. Heath, “Rawls on Global Distributive Justice: A Defense”, Can. J. Philos., Vol. 31, 2005, p. 223. 
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A second objection could go as follows – the catallactic theory of the just price is not 

about prices per se, as if we give up on coercive price fixing, then institutions may at best 

influence prices in a loose way, but they can never determine prices with precision inside 

a market society. Such an objection, I think, is missing the point. The just price, said 

Thomas Aquinas, cannot be determined with precision, since it can vary within a certain 

range without any injustice64. A just price is accordingly similar to what Adam Smith 

called a “centre of gravitation price65”. In other words, as Juan de Lugo, the last great 

representative of the Scholastics, noted, there is a latitude of indetermination of just 

prices66, such that a just price falls within a certain range. The purpose of a theory of the 

just price is to find the factors that can make vary prices without involving any injustice. 

 

Deception, fraud, and violence are obviously not among such factors, nor is one’s sense 

of righteousness. Yet it may be that a theory of social justice carefully pursued through 

background market institutions is one such factor. One may remember that Hayek 

advocated for, say, greater social mobility and greater dispersion of property inside 

competitive markets. If some market institutions, like property rules, alter prices of 

properties so that they specifically disadvantage young professionals seeking to buy their 

first home, then we could say that market prices are unjust, because the rules are as well. 

 

(ad 1) We do not have to resort to price fixing if we agree to a theory of the just 

price. We can rather endorse some modifications to market institutions. 

                                                 
64 Thomas Aquinas, Summa Theologiae, 2-2, q. 77, art. 1, ad. 1. 
65 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, 1776, I.vii.15. 
66 Juan de Lugo, De Iustitia et Iure, 1642, in Fabio Monsalve, “Scholastic Just Price Versus Current Market 

Price”, Euro. J. History of Economic Thought, Vol. 21, No. 1, 2014, p. 17. 



 

 

301 

 

Such a theory is compatible with the classical liberal argument, saying that just prices are 

market prices, as long as we add the following proviso – not all market prices are just. 

Following Hayek’s work on the information-conveying function of the price system, the 

supply and demand of goods will remain the most important ways to determine whether 

prices are just. But we should acknowledge that the institutional framework in which any 

exchange will take place is a fundamental factor as well, which should instruct the 

classical liberal understanding of contractual fairness. A theory of just price cannot be 

summed up by the allocative function of prices in a market society, as it must also be able 

to say something about contractual fairness in the permanent legal framework of markets. 

 

Bernardino of Siena, the ablest economist of the Middle Ages according to Raymond de 

Roover, once explained well enough what is still the state of discussions regarding the 

notion of just price today. “According to San Bernardino,” says Roover, “price is a social 

phenomenon and is set not by the arbitrary decision of individuals, but communiter, that 

is, by the community. How? There are two possibilities: The price of a commodity can be 

fixed either by the public authorities for the common good, or by the estimation currently 

arrived at in the market (secundum aestimationem fori occurrentis).67” The first is the 

“legal price”, the position preferred by the advocates of the Cincian law, while the second 

is what is now known as the “natural price” or “market price”, preferred by classical 

liberals, and yet such a dichotomy misses a key point. It does not consider institutions. 

                                                 
67 Raymond de Roover, “The Concept of the Just Price: Theory and Economic Policy”, Journal of 

Economic History, Vol. 18, No. 4, 1958, p. 423, referring to San Bernardino of Siena, De Evangelio 

Aeterno, sermon 35, art. 2, cap. 2, and sermon 33, art. 2, cap. 7, part 2, §5, in his Opera Omnia, IV. 
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Let us stick with the lawyer analogy just a while longer, and consider as a final example 

the following passage by Brian Barry on hereditary vocational stratification for lawyers: 

 

“In Britain, the starkest illustration of this is provided by the careers of barristers, 

who are hired by the prosecution of defense in the higher tiers of the court system, 

and solicitors, who mostly do conveyancing and such like, plus appearing in 

lower courts. Being a solicitor is a safe occupation and can be entered without 

parental support. Leading barristers, in contrast, make literally millions of pounds 

a year, but may well have made almost nothing for several years before they got 

themselves established.68” 

 

Solicitors are certainly not to be pitied – they do relatively well for themselves. But if we 

were concerned with the wage gap between barristers and solicitors, and I am not saying 

that we should, then there are different routes we may embark on. Let us consider four 

such ways in which we can deal with income inequality to recap the main theories we 

discussed. First, we could say, “do not pay your barristers more than ten thousand 

sesterces”, for you do not want money to corrupt the moral sensibilities of barristers. 

Classical liberals cannot accept such a moralized theory. Second, we may want to impose 

a wage ceiling for barristers so that they do not make more than one and a half times what 

solicitors make. Such a position is illiberal as well, and it would make everyone worse-

off. Third, liberals may then say that there is no problem with the barristers’ high wages 

as long as they were determined in a free market without deception, fraud, or violence – 

this is indeed the preferred classical liberal view regarding the issue of just prices today. 

                                                 
68 Brian Barry, Why Social Justice Matters, Cambridge, Polity Press, 2008, p. 194. 
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Fourth, like my previous example about the legal fixing of prices for personal injury 

indicated, we may alter the market value of legal services through iterated rulings. Judges 

could make barristers slightly worse-off, if they were so inclined, by lowering damages 

awarded in the higher tiers of the court system, which would conceivably reduce the 

wage gap, ceteris paribus. Historically, one could observe such a phenomenon in the 

jury’s discretion to award damages representing a fair price rather than the agreed price 

when the exchange was deemed inequitable69. Such an understanding of the just price is 

inevitable, and, in most cases, not especially problematic for liberals, inasmuch as courts 

will always have to invoke some standards of justice to deal with many cases of tort and 

class actions outside the bounds of markets, and will thus have to fix prices that are just. 

 

More importantly, however, contract law establishes many limits on what people may do 

in contractual settings. Rules have a continuous effect on market interactions, one that is 

certainly more pervasive than the effect of some iterated rulings on prices. This is what I 

have called the catallactic theory of the just price, according to which we must be 

sensitive to the institutional context of market capitalism. Catallaxy refers to the pattern 

of mutual beneficial interaction within a given community, and, as Hayek noted, it can be 

defined as “the order brought about by the mutual adjustment of many individual 

economies in a market.70” The important point is that the game of catallaxy rests on rules 

set to “create” a certain price system, as Hayek acknowledged. For example, contract law 

places boundaries, many of which will have an effect on market prices, and thus a theory 

                                                 
69 Patrick S. Atiyah, The Rise and Fall of Freedom of Contract, Oxford, Clarendon Press, 1979, p. 149. 
70 Friedrich Hayek, Law, Legislation and Liberty, London, Routledge, 2013, p. 269. 
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of price must acknowledge the pervasive role institutions play in our market interactions. 

In the case of barristers and solicitors, we could then say that wages will be just if the 

background institutions were just as well, such that young lawyers had the opportunity to 

pursue both careers, and that markets do not nurture hereditary vocational stratification. 

 

(ad 2) The liberal theory of just price says that just prices are determined in a free 

market without deception, fraud, or violence. However, prices will often be unjust 

if market institutions are unjust as well, for example, if they favour rampant socio-

economic inequalities. “No society can surely be flourishing and happy,” said 

Adam Smith, “of which the far greater part of the members are poor and 

miserable. It is but equity, besides, that they who feed, cloath and lodge the whole 

body of the people, should have such a share of the produce of their own labour as 

to be themselves tolerably well fed, cloathed and lodged.71” 

 

Some people make mistakes of monumental proportions. One way to deal with that 

problem is to limit contractual freedom, following Conly, trying on a case-by-case basis 

to prohibit people from making some mistakes, for example by fixing the price of some 

commodities and services. The other way to deal with that problem is to go back over the 

market rules so as to see the structure of incentives they create, and then see if they 

advantage any particular group overly. Although privileges are always to be excluded 

from a classical liberal standpoint, following the lead of Roman law72, we may still want 

to make sure that the permanent framework of markets support those who need it most. 

                                                 
71 Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, 1776, I.viii.36. 
72 Cicero, De Legibus (The Laws), III.44. 
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For example, as Atiyah noted, “all democratic Western societies have massive bodies of 

law––retirement pension laws, compulsory medical insurance, compulsory liability 

insurance laws, and so forth––that demonstrate our considerable sympathy for one who 

wrongly calculates, or otherwise foolishly takes, a risk.73” Indeed, as they try to protect 

the poor or the foolish, institutions will effectively impose certain standards of justice, 

say equity or fairness, which, in turn, will raise or lower the costs of some goods and 

services for everyone – for example, the costs of some insurances. A theory of the just 

price can then be made to work in favour of the poor, foolish, and inadvertent, though 

without needing any form of price control. Classical liberals, therefore, may talk about 

just wages or just prices outside the bounds of market capitalism, if only to further some 

social justice objectives they hold but may be reluctant to pursue in market societies – 

and once we understand how the notion of just price is unescapably tied to market 

institutions, then liberals should not be so reticent to pursue contractual fairness anymore. 

 

St. Thomas Aquinas once said that “justice is first of all and more commonly exercised in 

voluntary interchanges of things, such as buying and selling, wherein those expressions 

are properly employed74” – and yet, as I have shown, this cannot be correct. Justice is 

first of all a property of the market institutions permitting people to buy and sell things. In 

other words, a theory of the just price only makes sense if it is understood within the 

institutional framework that permits market exchanges to take place, which forces us, in 

turn, to consider issues of contractual fairness – this is the catallactic theory of just prices. 

                                                 
73 Patrick S. Atiyah, Essays on Contract, Oxford, Clarendon Press, 1988, p. 148. 
74 Thomas Aquinas, Summa Theologiae, 2-2, q. 58, art. 11. 
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Hence, I would propose two conclusions. On the one hand, the classical liberal tradition 

should reassess its view of just prices, inasmuch as the common across-the-board critique 

of government interference in contract-related matters is too broad if it includes the 

notion of just price. We have to distinguish different understandings of the just price, and 

at least one such understanding is perfectly acceptable. On the other hand, it is wrong for 

contemporary advocates of just prices to focus on coercive rules, formulated in the form 

of commands and decrees – say, “do not pay your lawyer more than ten thousand 

sesterces”. To use such ad hoc decrees is indeed clumsy and unwarranted, at least from a 

liberal viewpoint, especially when we know that most problems we face can be dealt with 

a proper institutional focus, which, conveniently, does not imperil contractual freedom. 
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Conclusion. 

The Rule Egalitarian Project 

 

 

Hereafter, in a better world than this, 

William Shakespeare, As You Like It, 1.2 

 

 

§ 46. Toward a Nomos-Observing Theory of Social Justice 

 

In their typologies of political orders, both Plato and Aristotle agreed that the number of 

rulers was a decisive factor for distinguishing between different kinds of regime. That is, 

the government of the many was of a different nature than the government of the few. 

However, they then introduced a second factor, on which they disagreed, in the form of 

an over-all ethical evaluation of the quality of the rule1. Whereas Plato established a 

distinction between regimes “ruling with law or without law2”, Aristotle chose the 

concern of the rulers with the common good as an ethical criterion of the rule3, hence 

introducing different constitutions, each with a distinctive understanding of distributive 

justice. Their disagreement is still representative of a schism in political thinking. Plato’s 

distinction between nomos-observing and nomos-neglecting regimes is to this day 

characteristic of a concern over what is now simply labelled as the rule of law. Classical 

liberalism certainly grew out of this tradition, maintaining that the law is essential for the 

structuring of any society. Such an approach distanced classical liberalism from some of 

Aristotle’s ethical concerns with distributive justice, that is, with the distribution of 

                                                 
1 Carl J. Friedrich, Man and his Government, New York, McGraw-Hill Book Company, 1963, p. 182. 
2 Plato, Statesman, 302, translated by B. Jowett, Chicago, Encyclopædia Britannica, 1952, p. 603. 
3 Aristotle, Politics, 1279b, translated by B. Jowett, Oxford, Clarendon Press, 1885, pp. 80ff. 
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wealth among the members of a community. Today, it is common to oppose classical 

liberalism to high liberalism, as it is thought that the former disputes the importance of 

distributive justice embraced by the latter. The rule egalitarian program I introduced 

questions such a distinction. It permits us to go beyond this difference of opinion and to 

justify social justice using the nomos-observing approach favoured by classical liberals4. 

 

Let me now conclude with a few thoughts, which may be important for the rule 

egalitarian program moving forward. I begin by (§47) rectifying some misrepresentations 

of classical liberalism. Afterward, (§48) I will summarize the rule egalitarian argument, 

showing why a classical liberal welfare state is not an oxymoron. Finally, (§49) I briefly 

discuss a serious problem of the classical liberal tradition, its “catallactic bias”, focusing 

only on gains from trade at the expense of the other mechanisms of cooperative benefit. 

 

§ 47. Rectifying Some Misrepresentations of Classical Liberalism 

 

The neoclassical liberal theory developed by John Tomasi views “the substantive ideal of 

equality developed by high liberals as a moral improvement over the purely formal 

classical liberal ideal.5” I disagree. For one, classical liberals do not have a purely formal 

understanding of equality, as I have shown, and thus we cannot say that high liberalism is 

“an unambiguous moral advance over the early liberal view.” But more importantly there 

is no such thing as a “renewed” concern for social justice in the classical liberal tradition, 

                                                 
4 Wilhelm von Humboldt also said, “for it is finer to see an object achieved through a reverent regard for 

law, than conceded to the demands of absolute necessity”, which is what the rule egalitarian program 

attempted. W. von Humboldt, The Limits of State Action, Indianapolis, Liberty Fund, 1993, p. 5. 
5 John Tomasi, Free Market Fairness, Princeton, Princeton University Press, 2012, p. 1. 



 

 

309 

since this concern was always present, albeit perhaps not too obvious, as I explained. A 

classical liberal concern for social justice certainly predates neoclassical liberalism, and it 

almost certainly predates the high liberal tradition as well, beginning with, say, John 

Stuart Mill. On such a point, I think, classical liberalism has not been treated fairly. It has 

served as the poster child of the liberal tradition for quite some time now. That is, it has 

been used to pejoratively refer to those who take seriously the lessons of neoclassical 

economics, following Alfred Marshall, so as to raise the spirit of those who would rather 

endorse social justice. This is a false dilemma, though it has also been a convenient one. 

 

By being able to define a clear opponent, in the form of both utilitarianism and classical 

liberalism, which they bundle, high liberals have been able to enlist intellectuals for their 

supposedly more noble cause. I have already explained my disagreement with the “ends-

directed” portrait of the classical liberal tradition, endorsed by both high and neoclassical 

liberals, and therefore I will not go over it again. “As liberals,” said Friedman, “we take 

freedom of the individual, or perhaps the family, as our ultimate goal in judging social 

arrangements.6” Of course, the classical liberal reasoning is not ends-directed, and it does 

not follow John Ramsay McCulloch in saying that “freedom is not, as some appear to 

think, the end of government; the advancement of public prosperity and happiness is its 

end; and freedom is valuable in so far as it contributes to bring it about.7” Even if some 

economic liberties could be shown to have detrimental effects on aggregate welfare, it 

does not follow that we should then eliminate these liberties. Prosperity is a welcomed 

                                                 
6 Milton Friedman, Capitalism and Freedom, Chicago, University of Chicago Press, 2002, p. 12. 
7 John Ramsay McCulloch, Principles of Political Economy, 5th edition, Edinburgh, Adam and Charles 

Black, 1864, pp. 187f. 
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consequence of a classical liberal scheme, but it is surely not its justification, and 

therefore classical liberals do not entertain a welfarist conception of political economy. 

 

If I may be slightly uncharitable for one moment, I would say that high liberalism is built 

upon a false dichotomy, which is an informal fallacy, while neoclassical liberalism, 

conversely, is built upon a middle ground fallacy. That is, on the one hand, high liberals 

have prospered because of their putative monopoly on social justice, which distinguishes 

them from classical liberals, though, as Gerald Gaus noted, such a divide is misleading. 

Indeed, the overwhelming number of liberals, both classical and high liberals, endorse the 

welfare state, as Gaus explained8. On the other hand, neoclassical liberals argue that the 

best liberal doctrine one can defend is a compromise between the two leading doctrines. 

Not so – though the golden mean Aristotle introduced is still an important analytical tool, 

we must recognize that the middle ground is not always correct. In this study, I have not 

defended the validity of the classical liberal position, as I have rather assumed such 

validity. It is possible, therefore, that anarchism may better realize the ideals of the liberal 

tradition, as Jan Narveson argued9, or that the high liberal tradition is morally superior to 

classical liberalism in some salient way. However, if the liberal ideals are, say, individual 

freedom, the rule of law, sturdy economic rights, and a substantive theory of social 

justice, then it seems the classical liberal tradition is better placed than its high and 

neoclassical liberal rivals. Among competing liberal theories, we could say, the one that 

realizes the greatest number of liberal assumptions should be selected. High liberals do 

not affirm a sturdy theory of economic rights, neoclassical liberals often have a watered-

                                                 
8 Gerald Gaus, “Why All Welfare States (Including Laissez-Faire Ones) Are Unreasonable”, Social 

Philosophy and Policy, Vol. 15, No. 2, 1998, p. 1. 
9 Jan Narveson, The Libertarian Idea, Peterborough, Broadview Press, 2001, 367 pp. 
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down theory of social justice, such that it consists in furthering market capitalism and not 

in setting up some redistribution, and thus we should favour the classical liberal tradition. 

 

Now, in his influential essay, Crawford Macpherson once asked the reader of Friedman’s 

Capitalism and Freedom to “spare himself the pains (or, if an economist, the pleasure) of 

attending to the careful and persuasive reasoning by which he seeks to establish the 

minimum to which coercion could be reduced by reducing or discarding each of the main 

regulatory and welfare activities of the state.10” Of course, I will not ask the reader to 

disregard anything. But many scholars have disregarded some important points classical 

liberals raised, not the least of which is their principled defense of social justice. One may 

disagree with the classical liberal rationale, or one may think that classical liberals have 

not gone far enough, but one cannot simply write off some key arguments of the classical 

liberal tradition – or at least one should not, especially when they are such crucial points. 

 

The rule egalitarian program focuses on some untapped classical liberal arguments to 

justify a genuine theory of social justice. For example, that general and abstract rules of 

market capitalism will inevitably leave some people behind is a problem. That property 

rules encourage hereditary inequality that would shelter some groups of people from 

market competition is also a problem. That contract law often gives rise to persistent 

inequality of bargaining is a problem as well. To deal with all these problems, we need to 

adopt an authentic egalitarian program, which is not so broad that it warrants socialism, 

                                                 
10 C.B. MacPherson, “Elegant Tombstones: A Note on Friedman’s Freedom”, Canadian Journal of 

Political Science, Vol. 1, No. 1, 1968, p. 98. 
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but which still permits us to show that some egalitarian policies are compatible with as 

well as necessary if we are to stay true to the main tenets of the classical liberal tradition. 

 

§ 48. A Classical Liberal Welfare State Is Not an Oxymoron 

 

The Canadian philosopher George P. Grant, in his book English-Speaking Justice, rightly 

stated that liberalism “is the only political language that can sound a convincing moral 

note in our public realms. […] [This proposition] appears to me indubitable. If argument 

is to appear respectable and convincing publicly, it must be spoken within the broad 

assumptions of modern liberalism. Arguments from outside this tradition are put out of 

court as irrational and probably reactionary.11” Such a position, though certainly accurate, 

does not imply that today’s political discourses effectively embody the liberal tradition. 

On the contrary, it may seem as if many political discourses are merely using a liberal 

vocabulary, that is, a politically-correct language, while being most probably untrue to 

some of the core tenets of liberalism. Liberalism has indeed become the inescapable 

outward appearance that every political discourse must embrace. This argument appears 

to me indubitable, as much in the practical sphere of policy-making as in the field of 

political studies. Most political theories use a set of conceptual assertions that may give a 

false sense of being in presence of genuine liberalism12. Joseph Schumpeter once quite 

appropriately wrote about liberalism that, “as a supreme, if unintended, compliment, the 

enemies of the system of private enterprise have thought it wise to appropriate its 

                                                 
11 George Grant, English-Speaking Justice, Toronto, Anansi, 1985, pp. 5f. 
12 See also, Herbert Spencer, The Man Versus the State, New York, D. Appleton and Co., 1901, p. 281. 
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label.13” This compliment has reached an unexpected level, so much so that we can now 

distinguish between a plethora of liberal ideologies, most of which are probably not as 

liberal as they appear to be. It is thus no wonder that the classical liberalism is so often 

misunderstood – being confused with so many views “liberal in name only”, if I may say. 

 

The liberal rationale is straightforward – we start with individual freedom, and then we 

move on to features that further such freedom. Market capitalism, limited government, 

and the rule of law are necessary but not sufficient features to further individual freedom 

according to classical liberals. The rule egalitarian program adds another feature to such a 

list, namely social justice – which, as I have argued, is also necessary but not sufficient. 

 

One could reply, following Gaus, that all welfare states, including classical liberal ones, 

are unreasonable, because they understand the government and the economy in a mere 

instrumental way, the goal being the advancement of human welfare. A classical liberal 

welfare state, according to Gaus, “claims to advance welfare by providing the framework 

for individuals to seek wealth for themselves14”. For example, property, contract, and 

criminal law are set to promote human welfare, and therefore utilitarianism is the moral 

foundation of the welfare state, or so Gaus says. If it were the case, then classical liberals 

should have nothing to do with such a state, and we could then agree with Gaus to say 

that it is unreasonable to pursue social welfare policies. As this study explained, the 

classical liberal tradition is not utilitarian or aggregative, nor should it be if it is to stay 

true to its commitment to individual freedom. According to Gaus, “reasonable legislators, 

                                                 
13 Joseph A. Schumpeter, History of Economic Analysis, London, Routledge, 2006, p. 372. 
14 Gerald Gaus, “Why All Welfare States …”, Social Philosophy and Policy, Vol. 15, No. 2, 1998, p. 2. 
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taking up the public perspective, will enact rules that cannot be reduced to mere 

instruments to achieve goals.15” In other words, we should have a spontaneous order, 

following Hayek, such that legal rules should be end-independent and non-instrumental. I 

disagree with such “Hayekian liberalism16”. Legislators should pursue substantive 

objectives, say, they should enact some egalitarian rules, not because they are welfarist, 

but because of their strong commitment to liberty17. That is to say, the welfare state does 

not have to be justified in a utilitarian way – it does not have to be welfarist, as it were. 

 

As I explained in chapter four, classical liberals view the purpose of government to be the 

elimination of coercion, both public and private. People are subject to certain types of 

coercion in market societies, and where the total amount of coercion can be reduced by 

pursuing social welfare policies, the classical liberal state must do so to fulfill its purpose. 

The classical liberal welfare state, therefore, is not an oxymoron, but rather a pleonasm. It 

is redundant such that all classical liberal states are welfare states, or at least we should 

now come to realize that they should be since liberty is something that must be cultivated 

and actively pursued by legislators. As Frank Knight noted, “under liberalism the major 

problem is the justice of the rules themselves since they now have to be partly made – 

meaning changed.18” End-independent or non-instrumental rules cannot deal with many 

problems of coercion we often encounter in market societies. Hence, if one is to situate 

                                                 
15 Gerald Gaus, “Why All Welfare States …”, Social Philosophy and Policy, Vol. 15, No. 2, 1998, p. 4. 
16 In his Nobel Prize Lecture, Douglass C. North explained why we cannot solely rely on informal rules, 

and thus why we need to design institutions to achieve economic growth. Douglass C. North, “Economic 

Performance through Time”, in P.J. Boettke, S. Haeffele-Balch, and V. Henry Storr (eds.), Mainline 

Economics, Arlington, Mercatus Center at George Mason University, 2016, pp. 81-99. 
17 Classical liberals, though, will also accept what Joseph Heath called the public-economic model of the 

welfare state, according to which the welfare state corrects market failure through taxation and regulation. 

J. Heath, “Three Normative Models of the Welfare State”, Public Reason, Vol. 3, No. 2, 2011, pp. 13-43. 
18 Frank H. Knight, “Abstract Economics as Absolute Ethics”, Ethics, Vol. 76, No. 3, 1966, p. 165. 
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oneself within the classical liberal tradition, for which, again, liberty is the ultimate goal 

in judging social arrangements, it follows that one must embrace the welfare state as well. 

 

§ 49. The Catallactic Bias of the Classical Liberal Tradition 

 

According to Joseph Heath, much of contemporary social contract theory has been 

marked by what he calls the “catallactic bias”, by which he means “a tacit conceptual 

privileging of gains from trade as the primary mechanism of cooperative benefit.19” He 

specifically referred to the work of James Buchanan as being plagued by with the bias20. 

That is, efficiency becomes exclusively defined by a rearranging of the distribution of 

goods and tasks – such that we achieve cooperative benefits because our differences are 

complementary. People have different tastes, needs, talents, and abilities, and therefore it 

is in our interest to trade. You may be better at cultivating potatoes, which I am fond of, 

while I am better at fishing, and you like to have cod for dinner. By changing the 

allocation of goods, we better satisfy the preferences of everyone, say potatoes for fishes. 

 

The classical liberal rationale for market capitalism rests to some extent on such a 

“catallactic” reasoning21, Heath argued, such that they focus “only upon one mechanism 

of cooperative benefit to the exclusion of all others.22” We should also consider the other 

mechanisms, say, first, economies of scale, as we can do more together than we can by 

working individually, second, risk-pooling, by which we respond to uncertainty, third, 

                                                 
19 Joseph Heath, Morality, Competition, and the Firm, Oxford, Oxford University Press, 2014, p. 231. 
20 James Buchanan, Liberty, Market and State, New York, New York University Press, 1986, pp. 92-107. 
21 R. Epstein, “Can Anyone Beat the Flat Tax?”, Soc. Philos. Policy, Vol. 19, No. 1, 2002, p. 145. 
22 Joseph Heath, Morality, Competition, and the Firm, Oxford, Oxford University Press, 2014, p. 232. 
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self-binding, by which we save for future satisfaction23, and, fourth, information 

transmission, allowing us to economize on learning costs. It is fair to say classical liberals 

like Smith and Hayek have never neglected possible gains from information transmission. 

But perhaps they underestimated how risk-pooling could ameliorate market institutions. 

 

At this point, I only mention this question so that we may understand why the classical 

liberal tradition should not “degenerate into a mad rush for competitiveness”, as Philippe 

Van Parijs feared. Some neoclassical liberals, indeed, seem to favour what Van Parijs 

called “Penguins Island Rawlsianism24”, by which he means, following Anatole France’s 

Penguins Island, a liberal theory that justifies massive inequalities so as to increase 

aggregate welfare through trade. What the public interest demands, said the spokesman of 

the island’s wealthy farmers to the assembled people, “is that little should be asked from 

those who possess a lot; for otherwise the rich would be less rich, and the poor would be 

poorer.25” After Van Parijs, classical liberals should come to realize how such a position 

is plainly incompatible with their commitment to individual freedom in market societies. 

For example, as this study explained, too much inequality damages open competition in a 

market, while extreme poverty creates desperation, and quickly leads to private coercion. 

 

Now, I should mention that the vast majority of classical liberals were economists, and 

therefore it is predictable that classical liberals may have spent less time discussing social 

justice than high liberals, who are more often philosophers or political theorists. Such a 

                                                 
23 See, for example, Jacob Viner, “The Short View and the Long in Economic Policy”, The American 

Economic Review, Vol. 30, No. 1, 1940, pp. 1-15, as well as, Jacob Viner, “The Utility Concept in Value 

Theory and Its Critics”, Journal of Political Economy, Vol. 33, No. 6, 1925, pp. 651ff. 
24 Philippe Van Parijs, Real Freedom for All, Oxford, Clarendon Press, 1995, p. 227. 
25 Anatole France, L’Île des Pingouins, Paris, Calmann-Lévy, 1980, pp. 83f. 
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professional divide may seem benign when we consider the issues that separate classical 

and high liberalism, but, in fact, it may explain the so-called catallactic bias of the 

classical liberal tradition. It is perhaps not so much a bias as rather a professional rallying 

point – we can expect economists to talk about gains from trade. The rule egalitarian 

program takes seriously the lessons of the main neoclassical schools of economics. Yet, I 

should add, it must also have an unembellished understanding of market capitalism, such 

that markets do not become a solution to every problem we face, including justice issues. 

 

Market capitalism is the designated solution for most poverty-related problems from a 

classical liberal standpoint, because, in the end, it makes everyone better-off. However, 

such an argument can be used against almost any objection one could make against 

market capitalism. Exploitation, said Van Parijs, is intrinsic to market capitalism, “in the 

sense that no capitalist society can be conceived without it26”. Market capitalism, said 

Cohen, is “intrinsically repugnant”, being permeated with a mixture of greed and fear27. 

What about it, could we reply to both Van Parijs and Cohen? The poor will still do better 

in such a market society than in a socialist one. Hence, we could think, exploitation is 

market societies is not worth worrying about. People may be exploited and they may even 

be living in a morally repugnant society, but inasmuch as they are better-off there is no 

cause for alarm. Not so – such a reasoning leads us to Penguins Island Rawlsianism, 

which the rule egalitarian program cannot accept if it is to stay true to classical liberalism. 

 

                                                 
26 Philippe Van Parijs, Marxism Recycled, Cambridge, Cambridge University Press, 1993, p. 90ff. 
27 G.A. Cohen, Why Not Socialism?, Princeton, Princeton University Press, 2009, p. 40. 
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We may agree that classical liberals have to steer away from an uncompromising 

understanding of egalitarianism, that is, they cannot be egalitarians uber alles. Liberal 

egalitarianism should be moved by a reasonable middle position, such that the golden 

mean Aristotle praised is still relevant today. This study, furthermore, has shown that 

classical liberals should be mild egalitarians – too much inequality should be a problem. 

 

§ 50. One Step Beyond the Classical Liberal Defense of Markets 

 

The rule egalitarian program I have proposed does not require of us that we accept any 

new ideas. It merely takes classical liberalism to its own words, taking seriously the 

premises of the classical liberal tradition. It is a process of analytical consequence, such 

that if the classical liberal commitment to liberty under the rule of law holds true, it 

follows that we should endorse a wide-ranging theory of social justice. All-out socialism 

is an absurdity, or at least it is from a classical liberal viewpoint. Social justice, however, 

far from being absurd, is a necessary consequence of the main classical liberal premises. 

People enter in society, according to Locke, to counter the obvious problems of everyone 

being one’s own judge, and thus the rule of law has been one of the main premises of the 

classical liberal tradition. Social justice, I have argued, is a necessary consequence of the 

moral and institutional dimensions of liberty under the rule of law in a market society. 

We cannot solely rely on impersonal mechanisms, or on a spontaneous order, since, for 

example, the rules of property and contract have to be designed in a market society. 

Hence, the rule egalitarian program says that we should be concerned with social justice. 

Coherence requires that classical liberals adopt an authentic “rule egalitarian” program. 
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Let me conclude by giving the final words to Alice who asked the following to the Cat: 

 

“Would you tell me, please, which way I ought to go from here?” 

“That depends a good deal on where you want to get to,” said the Cat. 

“I don’t much care where –” said Alice. 

“Then it doesn’t matter which way you go,” said the Cat. 

“– so long as I get somewhere,” Alice added as an explanation. 

“Oh, you’re sure to do that,” said the Cat, “if you only walk long enough.28” 

 

The classical liberal tradition is bound to get somewhere, though we should be concerned 

where exactly it is going. It is common to assume away the possibility of judging market 

capitalism by nonconsequential criteria like social justice, or to argue that social justice 

requires market capitalism, which suggests that social justice may be a rule of thumb for 

producing efficient outcomes. Unlike some neoclassical liberals and libertarians29, I do 

not believe this is a satisfactory account of either social justice or market capitalism – in 

fact, neither did classical liberals. The rule egalitarian program I have proposed, hence, 

takes a different path, moving away from its other liberal counterparts so as to argue for a 

distinctively classical liberal theory of social justice. I believe it is a path worth walking. 

                                                 
28 Lewis Carroll, Alice’s Adventures in Wonderland, VI. 
29 David Friedman, Law’s Order, Princeton, Princeton University Press, 2000, pp. 21f. 
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