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T O T H E

COMMON COUNCIL
OF THE

CITY of LONDON.

Gentlemen,

TH E late extraordinary Refolutiom^

which you have declared with re-

fpec~t to public tranfactions and cha-

racters, muft necerTarily have drawn the at-

tention of your fellow-citizens, towards the

fubjecT: of thofe refolutions.

As the acts which you perform in your

corporate capacity, are generally followed2

too implicitly followed, by other corpora-

tions in this kingdom, it behoves you to be

more particularly cautious and circumfpec\

before you take the lead on public occa-

fions*
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It is your duty, in the firft place, to be

well allured that the matter of your delibe-

ration, is proper for your cognizance : And,

before you determine, you mould be tho-

roughly perfuaded, that you are matters of

the fubjeel before you. Your lad: attention

ibould be, to exprefs your refolutions, with

^ood fenfe and decorum.

That you have failed in every requifite, is

what I mall now endeavour to demonftrate,

in the courfe of the following meets, If it mail

appear that you have tranfgrefied the bounds

of your jurifdi&ion, that you have ventured

to decide upon a matter, of which you might

be prefitmed to have been incompetent judges,

and concerning which you have exprefTed

yourfelves both ignorantly and indecently,

you cannot then be offended at the freedom

of an individual, who points out your inde-

corums and abfurdities, with a view of in-

ducing you, for the future, to keep within

the proper line of your duty and underitand-

ing.

I will firil beg leave, Gentlemen,- to pre-

mife that, at your original creation, it could

never be intended that you mould interfere

with bulinefs, which does not concern the

government of the City of London. The law

will tell you, common fenfe will tell you,

your
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your very name will tell you, nay, the oath

which you take, will instruct you, that it is

your duty " to give true council for the com-
mon interefr of the Gty"-—And not of the

nation at large.

It is in the Court of Common Council^

Gentlemen, that laws are to be made for " the

adrca?:ccmc7it of trade \ and the regulation

of the internal police of the City. The
wifdom of government, with good reafon,

entruPied you with the management of thofe

concerns, which, from your education and
habits of life, you might be fuppofed belt

capable of directing.

We may infer, from the very definition

of a corporation, that thefe are the proper

objects of attention, which mould employ
every corporate body : For a corporation is

defined to be

—

<c A body politic, confuting

of material bodies, which, joined together,

muft have a name to do things which
CONCERN THEIR CORPORATION."

Little was it ever fuppofed, at their origi-

nal creation, that any Corporation would
dream of erecting imperium in imperio, and

aflume felt-delegated authority, by making
their jurifaiction the deriiier rejort in matters

foreign from the obvious defign of their infti-

B 2 tuition.
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tutlon. Much lefs could it ever be imagin-

ed, that the Court of Common Council, would

arrogantly draw the decisions of the fupreme

courts of juftice, before their Court at Guild-

hall, and prefume to fit in judgement on the

Judges of the Land

!

Thefe events were at that time unfore-

feen. Such dangerous and unwarrantable

attempts, were referved for thefe days of dis-

order, when licentioufnefs, the rampant off-

fpring of opulence, overleaping the bounds

of the conftitution, dares to invade the pro-

vince of the iegiflature.

That I may not be fufpected, Gentlemen,

of drawing forced inferences, by means of

partial quotations, I (hall fairly tranfcribe

your refolutions, as they appear in the pub-

lic papers : beginning with that which is

nrft in order, and not the leafc exceptionable

of the two.

At a Court of Common Council at Guild-

hall, London, Feb. 21 , 1764.
i€ Refolved, That the thanks of this court

be prefented to Sir Robert Ladbrooke, Knt.

Sir Richard Giynn, Bart. William Beck-
ford, Efq; and the Honourable Thomas
Harley, Efq; the Reprefentatives of this

City, for their zealous and fpirited en-

deavours
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deavours to afTert the rights and liberties of

the fubje<5t, by their laudable attempt (laft

Friday) to obtain a feafonable and parliamen-

tary declaration, That a general warrantfor

apprehending and feizing the Authors^ Prin-

ters, and Publijhers of a /editions Libel, to-

gether with their papers, is not warranted by

law. And to exprefs * to them our warmeft

exhortations, that they fteadily perfevere in

their duty to the crown, and ufe their ut-

moft endeavours to fecure the houfes, pa-

pers, and perfons of the fubjec% from arbi-

trary and illegal violations."

That you, Gentlemen, as a Court of

Common Council, have a right to inftrud:

the Reprefentatives of the City, I am bold

to deny. It is true, though I am going to

eftablifh a doctrine which your favourite

patriot has, both by his principles and prac-

tice, publickly difavowed; it is true I fay,

that a majority of a general aflembly of con-

ftituents, have an undoubted right of trans-

mitting inftructions to their Reprefentatives;

and the records of antiquity furnifh many

inftances, where the members of the Koufe

* On the want of grammatical conneclion and cor-

reftnefs in this, and more particularly in the fubfe-

quent refolution, I Ihall forbear any criticifms. Prob-

ably the Toivn-Clerk held the pen : And he is too fine

an orator, to write fenfe and grammar.
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of Commons have excufed themfclves from
coming to any refolution, till they had an

opportunity of confulting their conftituents.

However this right may fee difputed, I hope

it will never be destroyed.

But what pretence have you, other than

in common with the conftituents at large,

to prefcribe a rule of conduct to the Re-
prefentatives of the City ?

The reprefentatives are chofen by the

Livery-men. In order to be Common Coun-
cil Men, it is not neceftary that you mould
be of the Livery : And in fact, fome of you
are not of that body : Thus, though you
have not even a vote for the election of mem-
bers, yet you prefume to inftrucl them.

- Admitting however, that you were all

fellow conftituents with the Livery-men,

yet fhall a little junto of about two hundred

and forty, fuppoiing you all aiTembled, pre-

fume to include the fenfe or near eight thou-

fand?

In fhort, Gentlemen, in which ever view

your refolution is confidered, it is an in-

fringement of the rights of the Livery-men,

an infult on your reprefentatives, and a vio-

lation of the laws of the kingdom.—A vio-

lation



( 7 )

tation the more unpardonable, as your r'e-

iblution concerns a right, in which every fub-

jedt in the kingdom is equally interefted, and

which is fo extremely foreign from the buii-

nefs of your corporation in particular.

This leads me, Gentlemen, to the matter

of your refolution. You exhort your mem-
bers to ufe their utmoffc endeavours to fe-

cure the houfes, &c. of the fubject, from

arbitrary and illegal violations. By which

expreiiions you peremptorily and indecently

determine the queftion, which is ftill de-

pending before the legiflature.

It is but chanty to conclude, however

inaccurately you exprefs your meaning, that

you conceive the warrant in difpute to be

arbitrary and illegal only in the cafe of a

/editions libel. You furely would not be un =

derftood, that it is arbitrary and illegal to

enter houfes, feize papers, &c. in all cafes

;

even on fufpicion of treafonable or traite-

rous attempts. You cannot be ignorant that

unlefs fucha power is lodged in government,

traitors may, with fecurity, concert fchemes

for its fubverfion : And, what fpeaks more
loudly to your intereft, your very exiftence

as a corporation may be deftroyed.

Bat if it is, in your high judgments.

Gentlemen, arbitrary and illegal, to enter

houfes,
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houfes, feize papers &c . on preemption of*

a feditious libel, with what propriety could

you come to the next refolution following ?

Refolved, That " As the independency

and uprightnefs of judges is erTential to the

impartial adminiflration of juftice, and one

of the beft fecurities to the rights and li-

berties of the fubject," this Court, in ma-
nifestation of the juft fenfe we entertain of

the inflexible flrmnefs and integrity of the

Right Honourable Sir Charles Pratt, Lord

Chief Juftice of his Majefty's Court of

Common Pleas, doth direct that the free-

dom of this Cicy be prefented to his Lord-

fhip, And that he be defired to fit for his

picture to be placed in Guild-hall, in gra-

titude for his boneft and deliberate Decision

upon the validity of a warrant which had

been frequently produced to, but fo far as

appears to this Court, never debated in the

Court of King's Bench, by which he hath

eminently diftinguKhed his duty to the King,

his juftice to the fubject, and his knowledge

of the law."

One might conclude from this refolution,

pardon me, Gentlemen, that your recollec-

tion of paft tranfactions is as faint, as your

knowledge of more recent proceedings is

imperfect. It is not long iince Lord Chief

Juftice Pratt held the office of Attorney*

General,
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General, which he had the honour to fill

with the applaufe of his countrymen, who
dignified him with the name of the Patriot

Attorney. It may pofiibly occur to your

memory, that while he enjoyed that high

office, the houfe of a fubjedl was entered,

his papers were feized, and his perfon im-

prifoned on the prefumption of his being

the author of a feditious libel, of which he

was at length legally convicted. Can it be

fuppofed that the then Attorney General,

would have carried on a profecution founded

on arbitrary and illegal proceedings? Was
his knowledge of the law ever doubted ?

Were his integrity, his humanity ever call-

ed in queftion ? Wherefore then do you ob-
liquely caft fo fevere a reflection on the dif-

tinguifhed perfonage, whom, one would
imagine, you meant to compliment.

I could remind you likewife of other

warrants, of a much more general and dan-
gerous tendency, than that you would allude

to 5 warrants too, which were ifiued under
the feal of a late patriot minifter, amfted by
his favourite the patriot Attorney. But as

the former has publickly pleaded guilty, and
put himfelf upon his country, to the mercy
of his country I leave him.

With regard to his Lordmip's decifion,

to which you refer in this relblution, you
C are
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are no doubt pofTefTed of it ; though it is

not eafy to conjecture by what means you
became regularly matters of it. For my
own part, I confefs myfelf a ftranger to this

decifion, which I had no opportunity of

heating j having in truth, little curiofity of

attending Courts of Juftice on fuch tumul-

tuous occafions.

But whatever this decifion was, I will

readily believe that it was both honeft and
deliberate. Neverthelefs, admitting this, yet

your conclufion by no means follows. Your
inference, Gentlemen, is much wider than

your premifes. For the decifion may have

been, as I truft it was, honeft and deliberate,

and yet, by fuch decifion, his Lordfhip may
not have eminently diftinguifhed his know-

ledge of the law. Who does not fee, that,

on the contrary, it may have been honeft and
deliberate, and yet at the fame time be un-
precedented, injudicious, inconfiftent, and
erroneous ?

Permit me to add, Gentlemen, that by

determining how far a judge has diftinguiih-

ed his knowledge of the law, you claim a

degree of intelligence equal, if not fupe-

rior, to the reverend {ages who fill the feats of
judicature. And you will pardon me, if I afk

you by what extraordinary lights, you have

acquired fuch tranfcendent knowledge, in a

fcience
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fcience (o foreign from your profeflions, and.

One might preiume, from your educations ?

I own I am at a lofs to conceive from whence

you could derive fuch aftonifhing powers

;

unlefs you were fuddenly enlightened by

your fagacious and eloquent Town-Clerk,

who is mafter of " the Key of Knowledge,

and the Touch-ftone of Truth."

Were we inclined however to acknow-

ledge your capacity, yet, with what pro-

priety can we admit your right ? By what

authority do you prefume to review the de-

cifions of the King's courts? By what law of

the conftitution, do you determine the legality

of fuch decifions ? I have heard of many
courts of appeal, but that of the Court of

Common Council of the City of London, is

a fupreme judicature to which I have hither-

to been a ftranger: And I congratulate my
countrymen, on the erection of a tribunal

compofed of Heaven born lawyers.

But your prefumption, Gentlemen, is not

confined to your unwarrantable intermeddling

with the decifion of the Common Pleas ;

vou venture further to affirm, that the ob-

ject of that decifion has been frequently

produced to, but fo far as appears to your

Court, never debated in the Court of Kings
Bench.

C2 The
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The meaning of this invidious infinuation,

is too obvious to need a comment : And we
can but admire the extreme confidence of

the members of this new judicature ; who,
from behind their counters, prefume to

know what paries in his Majefty's Courts at

Wcjtminjter, and to pronounce peremptorily

o:j the legality of fuch folemn proceedings.

In mort, Gentlemen, you mufr. excufe

me, when I am bold to declare that your re-

folution?, in whatever light they are con-

lidered, are afluming, indecent, abfurd, un-

conftitutional, and dangerous.

With what reafon therefore can you fup-

pofe, that Lord Chief Juftice Pratt will

comply with your ridiculous deiire, by fitt-

ing for his picture ? What ! can you ima-

gine that his Lord (hip will literally lend bis

countenance to men, who have indirectly

pronounced his practice in a former ftation,

to have been arbitrary and illegal.—To men,
who have offered him the groffefl infult in

his high office of Chief Juflice, by pre-

fuming to judge of the honejly, deliberation,

and legality of his decifions.—-To men, who
have violated the order of government, and

ufurped to themfelves a power unknown to

the conftitution.—Can you prefume that his

Lord{hip will fubmit to be the willing injlru-

m taction would ibew its con-

tempt
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tempt of government ?—No : never expect

that he will fo far difgrace his character by
fuch an indifcreet condefcenfion. His good
fenfe, his pride ; nay, his duty to his King
and country, forbid it.

i

Let not the freedom of my animadver-

fions be conftrued into a difrefpect for the

Court ofCommon Council, as fuch. While
you, Gentlemen, who are members of it,

keep within your proper province, you are

ufeful and refpeclable in your politic capa-

city. Many of you, I am perfuaded, claim
efteem and refpect. likewife in your private

capacities. The Court, whofe refolutions I

condemn, is improperly called a Court of
Common Council. It is a Court, which
hath not yet obtained a name : And which
I hope will, for the future, be unknown to

this kingdom.

It is not difficult, Gentlemen, to account
for the manner in which you have been be-
trayed into this ufurpation. Weil might
you miftake your buiinefs and importance,

when one of your turbulent abettors, ventur-

ed to affirm in a certain arlembly, that vou
were, in weight and confequence, fec'ond

to none but the legiflature.

Alas! Gentlemen, you have been milled
by a clamorous and mallow Member, who

bellows
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fo bellows forth the fpirit of faction, and is

the tool of tools, for many removes, till we
Iferd come to him whofe very tone of voice pro-

claims the vulgarity of his foul ; and who,

born to command flaves, is himfelf a fervile

agent to the artful mover of opposition, who,

concealing the designs of dark ambition be-

neath the affected gloom of retirement, fe-

cretly and ungratefully pracYifes against the

honour of his King, and the quiet of his

administration.

But however you are to be pitied, Gen-
tlemen, for having furfered yourfelves to be

betrayed into fuch unwarrantable refolutions;

you must, neverthelefs be refponfible for all

their ill confequences. You may perceive,

that the contagion of your ill example has

fpread already; and has been followed by the

corporation of Exeter, who have voted the

freedom of that City to Lord Chief Juftice

Pratt, for, what they call, " his noble and

impartial conduct in the canfe of liberty?

What we are to underhand by the caufe

of liberty, the Gentlemen have not thought

proper to explain : But I fhall forbear to

make any comment on the vote of this cor-

poration, as I have fufficiendy cxpresTed my
fenfe of fuch proceedings, in my animad-

versions on the refolutions of you, Gentle-

men of the Common Council.

I wifli
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I wifh that Lord Chief Juftice Pratt's

Letter to the City of Exeter, could likewife

be patted over in filence : But the character

of the writer is fo diftinguifhed, and the

contents of that Letter are of fuch an ex-

traordinary nature, that it would be unpar-

donable to treat it with indifference. The
Letter, as publilhed in the daily papers,

runs thus

Lincoln s Inn Fields
y
March i, 1764.

" Sir,

" I received the favour of yours this

poft, imparting the unanimous refolution

of the chamber of Exeter, to prefent me
with the freedom of that antient and re-

fpectable city ; for which I beg you will

be pleafed to return my moil refpectful

thanks, and to inform the chamber, that I

feel an uncommon pleafure in this teftimony

of good will from the City of Exeter, as

it is the capital of that county where my
father and all his anceftors took their birth,

and where I myfelf heretofore received an

encouragement in my practice far beyond

my merits.

<f If I have deferved, in any part of my
conduct, the approbation of my country-

men, as an honeil and impartial judge, I

fhall not be afhamed to confefs, That I

take
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take a pride in that applaufe that flows

from an opinion of my integrity, leaving

the praife of capacity to others whom God
hath endued with more mining parts, and

fuperior abilities.

" I can make no other return (and I know
the chamber of Exeter expect no other) for

this valuable compliment, than a promife to

perfevere in an upright and impartial exe-

cution of my office ; and I hope this pro-

mife will obtain fome degree of credit,

when it is confidered, that by deviating from

this path, I mall not only forfeit the efteem

of your City, which I am now fo honour-

ably porTerTed of, but mail likewife difgrace

my Royal Matter's nomination, and break

my oath.

I am, SIR,

With all due Refpect to yourfelf,

as well as the Chamber,

Your mod obedient faithful Servant,

C. PRAT T."

It is impoffible for any one, who has the

lead partiality to his Lordfhip, to read this

letter, without the moil extreme concern.

For my own part, I am ready to confefs,

that I have ever confidered his Lordfhip, in

his
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his judicialcapacity, as candid, patient, in-

telligent, unaffected, perfuafive, engaging,

and amiable.

As a Judge, I have ever reverenced him,

both from duty and inclination : But if a

Judge, if a Chief Juftice, will defcend from
his high ftation, it is impoflible not to treat

him on the level to which he has degraded

himielf: And I am forry to fry, that in

whatever light we examine the letter in

queftion, it lowers our idea of it's author.

In this letter, there is a prefamption wan-
tonly difplaycd, through a modefty aukward-

\y affected. If we confider the writer as a

Judge, where is the dignity of his character?

If as a fcholar, where is the elegance of

competition ? If as a citizen, where is his

regard for public order and decorum ?

Can his Lordfhip be ignorant, that they

who compliment him for his decifion to-

day, have the fame right to brand him for

his adjudication to-morrow? And will he
concur, in expofing the judgments of the

high courts of Weftminfter, to the review

of every petty corporation? Would it not

have been more noble, more conformable to

his duty, to have checked fuch illegal usur-

pations? Can popular appiaufe have fo frS-

D cinated
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cinated his excellent understanding, as to

prevent his perceiving that his encourage-

ment of fuch abfurd and irregular addrefies,

has a dangerous and unpardonable tendency,

to cherifh that factious and licentious fpirit,

which is impatienc of all juit, legal, and

tODit-itutional reftraint?

As to the particulars of his Lordfhip's

letter, we may readily excufe his partiality

to the capital of that county, where all his

r.nceftors took their birth.

But, not to infill on trivial objections,

how can we reconcile the next paragraph to

any rules of found judgment, or nice de-

corum? " If," fays his Lordfhip, " 1 have

deferved, csV." If!—Surely his Lordfhip

beft knows whether he does deferve it or

no t. His honefty and impartiality may,

nay mufl be a matter of opinion, with re-

gard to the corporation of Exeter, however

penetrating that body politic may be: But

with refpeel: to his Lordfhip, his degree of

merit on account of thofe qualities, muft be

a certainty, and is only to be eftimated by

the teftimony of his own confeience. No
man, it is true, can be prefumed a compe-

tent judge of his own capacity, but of his

honefty and impartiality, no one can deter-

mine (o well as himfelf.

z His
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His Lordfhip however carries the, affecta-

tion of modefry much too far, when he

leaves ths praife of capacity to others. Is it

not efT p;:< for a Judge to be, and to be

thought, c ipable, as well as honefV? Can
his Lordfliip be ignorant, that, by his want

of that capacity which he leaves to others,

his royal Matter's nomination would be dis-

graced ?

But after all, this is a vain affectation which

can impofe upon nobody. Would a Judge,

confcious of the leaft incapacity, have ven-

tured to determine a moft intricate and im-

portant cafe, in the cummon courfc of bull*

nefs, when he might, with the greater!: pro-

priety have called in the affiftance of all his

brethren ? No one will ever be weak enough

to imagine, that his Lordfliip is indifferent

to the praife of capacity. This affected (&n-

timent muff therefore have been forced in,

with what view I know not : perhaps only

to round the period.— I hope, at leaft, that

it was for fome fuch innocent purpofe.

The natural and obvious conjiruBion of it,

I am perfuaded his Lordfhip was not aware

of, and will never avow. He could never

mean- to infmuate, that there are others wc>q A) a.mfie I

are praifed for fhining parts and fuperior abi-

lities, who are neverthelefs deficient in that

D 2 in-



( *o )

integrity, on which he fo modeftly prides

himlelf. He muft be too well acquainted

with his brethren, not to know that the fe-

veral feats of judgment, are honeftly, ably,

and impartially filled.

Befides, I truft that his Lordmip is a bet-

ter philofopher, than to imagine that capa-

city is any bar to integrity. With tne greater

abilities any man is endowed, the fooner he
will difcover the various relation? ofc moral
duties, and the more firmly he will be
perfuaded, that it his intereft to obferve

them*

There are inftances, it is true, where an

immoral practice, has difgraced an excellent

underlland:ng; bat, in general, the ableft

men, have been the heft : And I could, with-

out offence to his Lordmip, point to a

Chief, whom God hath indeed endued with

mining parts and fuperior abilities, and whofe
integrity nevertheiefs is as unimpeached,

as his capacity is unquestioned -, who dif-

covers the merits of a caufe with amazing
acutenefs, and who omits no opportunity

of expreffing a becoming indignation, at the

leaii appearance of a practice, which he
conceives to be repugnant to the principles

of juftice, and injurious to the honour of

the profeflion.

One
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One might wonder how a man of Lord
Pratt s judgment and experience, could give

room to fuch an exceptionable fentiment.

But indeed he appears, in every part of this

letter, greatly below himfelf.

In the lad: paragraph, where his Lordfhip

promifes to perf-vere in the upright execu-

tion of his office, who would not imagine

that fome petty miniiterial officer, was here

proclaiming his attachment to his patron,

and doing fealty for his office ? Who will

not acknowledge, that this is rather the ftile

of a fervile Tide-waiter*, than of a re-

verend judge.

But the fentence, alas ! goes on pari pajfu,

till at length it crawls to a conelufion, and
ends with four flat monofyllables.

You fee, Gentlemen, the fatal effects of
your intoxicating applaufe. The grave, the

reverend, the learned judge, is no longer

himfelf. Stunned with the echo of your

plaudits, he is deaf to the remonftrances of

his own better judgment.

—

Heu ! quantum

mutatus

!

Such will ever be the confequence of an
intemperate fondnefs for popular applaufe.

* I caution the reader not to take this word in a

figurative fenfe.

They
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They who build their reputation on the fickle

and fluctuating opinion of the giddy mul-
titude will, like them, act lightly, injudi-

cioufly and inconfiftentiy.

Judges mould, above all others, guard

againft fuch a dangerous intoxication. The
maintaining of that nice balance on which
our conftitution mould be poized, depends,

in a great degree, on their juft and difcreet

administration. It is one of their principal

duties, no doubt, to watch over the liberties

of their fellow fubjects; but it is not lefs

their duty, to pay a becoming attention to

the honour of the crown, and the order of

government.

Such a wife and equal conduct alone, will

recommend them to the favour of the judi-

cious and difpaffionate ; fuch alone, will

iecure them a permanent reputation, and

tranfmit their names with honour to pof-

teritv.

But mould it ever happen, that a judge

fhould court the people, at the expence of

his mailer's honour ; mould he, though ever

io indirectly, afford countenance to delin-

quents, who have offended againft the dig-

nity of the crown, and the laws of the

conftitution -

} fhould he be inilrumental in

railing jealous and dangerous diftinclions be-

tween
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tween his Majefiy's courts ; fhould he, in

an unprecedented manner, determine points

of a new impreffion and of the utmofr. con-

fequence, without any confultation or con-

ference with his brethren of the other

courts ; fhould he, after having pronounced

judgment according to the duty of his office,

ftoop to harangue the gaping multitude,

upon a favourite topick ; fhould he indis-

creetly prognosticate that his judgment might

be reverfed—And, after thus anticipating

the fentence of the fupreme judicature,

prefume to add, that fuch fentence would

be a rod of .jgon over the people of Eng- Ld-O^.d*.^

land.—If ever any one fhould thus comport &*** *****

himfeif, more like the advocate of a party,

than a judge of the land, he maybe allured

that he will immediately forfeit the good

opinion of the wife and moderate, and that

his fame even among the vulgar, will be

tranfient. Though popular honours fhould

be heaped upon him, and pr^fented in golden

boxes, vet he will find thole boxes to be

like the prefent to Epimetheus, and he will

live to curfe the dona fcrentes.

I would not however, Gentlemen of the

Corporations, be thought to infinuate that

your gold^r. ^-efents will be attended with

fuch baneful effects. Your valuable gifts

and con ilim nts are bellowed from a per-

fuafioo, . d I trufl a well grounded one,

of
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of Lord Chief Juftice Pratt's having pur-

fued a conduct quite oppofite to that, by

which, for the fake of illuftration, I h ve

fuppofed it poffible for fome judge hereafter

to be influenced. Yours, as you declare,

are given in gratitude for his honeft. and de-

liberate decifion.

I have already expreff.d my confidence,

that the decifion was as you reprefent it,

though I have had no opportunity of mak-

ing myfelf acquainted with it. Befides

was I a&uaily matter of it, yet I mould

not think myfelf warranted in making any

public comment upon it, unlefs it came to

me properly authenticated under the fanc-

tion of the court : For I am not clear, I

fpeak with all due deference to you Gen-

tlemen of *he Common Council of Lon-

don, I fay I am not altogether clear, that it

would not be conftrued a contempt of the

court, fhouid their decifion be mifreprefent-

ed in the Jeaft particular.

Thus much however, I may venture to

fay, though I have not the honour to be a

member of the Common Council, that a late

decifion refpe&ing privilege of Parliament,

was erroneous, becaufe it flands in effect

condemned by the refolution of the fupreme

judicature in this kingdom.
The

X.
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The reafons on which this mistaken de-

termination was grounded, I am wholly un-

acquainted with. Such as have been fre-

quently made public, are not thofe, 1 am
perfuaded, on which the Court delivered

their opinion.

In the argument which has appeared a-

broad, the authority of Lord Coke is prin-

cipally relied on, to prove that privilege of

Parliament generally holds, unlefs in three

cafes, viz. Trea/bn, Felony and the Peace :

In fupportof which , his Lordthip,

in the margin, is faid to have referred to a

record of Hen, the 6th.

The: perfon fuppofed to deliver this ar-

gument confeffes, that he has not been able

to have recourfe to the original record, but

he cites Cotton's Abridgment, where t

is a note in corroboration of Lord C

dictum.

But if he had not fcen the original record,

was it not his duty to have infpecled it, be-

fore he ventured to ground an opinion upon
ft dictum, the auth rity of which Herended

wholly on that record, ? Can he be justified

in ^fcrring to an Abridgment^ which they

who have had occafion to confult it, know
to be erroneous in a

•

s ?

E
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/ p^^Uy Had he fwept away the cobwebs, if I may
adopt a phrafe, which was, with more vi-

^j
u

vacity than decorum, ufed by a great lawyer
vCty ^jn a certa i n augU ft AfTembly; I fay, if he
^nCtm £-h had fwept away the cobwebs, that is, in

i /r. of- other words, if he had examined, the record,

rtoU .
^e W0 '

J ld have found that it exprefly proved

the contrary to Lord Cokes dictum : And this

duty was the more indiipenfable, as it is well

known that no writer whatever is more
faulty in His references to records than Lord

Coke, as Prynne in particular has manifetled

by innumerable inftances.

Upon inspection of this record, it would
have appeared that the party therein men-
tioned, who was fervant to a member of the

Houfe of Commons, was not arretted on
any criminal profecution whatever, but in a

civil action for debt : And that, with regard

to the general and new claim of privilege,

which the Commons prayed on this occa-

fioii

—

<c That they and their fervants mould
not, for the future, be any w7ays arretted or

detained in prifon, during the time of Par-

liament, except for Felony, Treafon or Surety

of the Peace.'
7—This claim was wholly re-

jected. The anfwer was, Le Royfadvijera.

Thus it appears from the authority of this

record, that there is not the leaft foundation

lor he di&um of Lord Coke, or for the note

in
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in Cottons Abridgement: On the contrary,

it eltablifhes a conclulion in direct oppofition

to both.

But Lord Holt's authority is likewife re-

lied on j and he is made to fay—That where-

as it is faid in our b^oks, that privilege of par-

liament was not allowable in Treafn, Felony >

or breach of the Peaee, that it mufc be in-

tended where furety of the peace is requir-

ed ; that it (hall not protect a man againfr.

a Supplicavit ; but that it holds as well in

cafes of indictments or informationsfor breach

of the Peace, as in cafe of actions.

With regard to this dictum, which can

have been no more than a faying obiter,

it reds on a very fufpicious footing.. In the

report of the cafe, a Q^ftands in the mar-
gin j and indeed it is greatly to be doubted

whether any fuch opinion was ever deliver-

ed, more efpecially as it does not feem to

have the mod diftant relation to the prin-

cipal point. It is evident however, from the

manner of his Lordmip's introducing it* on
the authority of our books, that he alludes

to the miftaken dictum of Lord Coke, which
Lord Holt probably never had occaiion to

examine with his accuftomed accuracy.

Having endeavoured to eflablim this er-

roneous proportion on thefe fallacious au~

E 2 thorities,
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thorities, the argumentator proceeds to exa-

mine how far a libel is a breach of the

Peace ; and, after eftablifhing a fubtile dif-

tinclion between an affinal and a confiry,Biroe

breach of the Peace, concludes that a libel

is of the latter kind, as it only tends to a

breach of the Peace.

But in truth this difHnction, which is al-

together nugatory, implies a contradiction

in terms, and was no doubt firft raifed by
fome fubtile advocate to ferve a prefent pur-

pofe. I would afk any man of common
fenfe, whofe judgment has not been per-

verted bv law quibbles, Whether there can

be a breach of the Peace, before the Pence

has been cBnally broken ? I would afk him
likewife, Which is the greater breach of the

Peace, the holding up of one's fift or cane at

another in a menacing way, or the publifh-

ing of a feditious libel, tending to raife trai-

terous infurreclions? How would he ftartle

to be told, that the firft, as an atlual breach

of the Peace, was not within privilege j but

that the latter, as tending only to a breach

of the Peace, was a privileged offence ?

It is made aqueftion however, whether a

Ilex may be obliged to find fureties for his

good behaviour?- And it is faid that Dalton

enumerating many cafes wherein it may be

demanded, makes no mention of libels

:

Thus
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Thus the errors of fome writers, and the

filence of others, is made a foundation for

an opinion on fo important a point.

But Lord Coke fays exprefly that a libeller

may be bound to his good behaviour. The
reafon of the thing however fpeaks flronger

than any authority whatever. Befides, it

is admitted on all hands, that perfons may
be fo bound, for fpeaking words of con-

tempt of inferior Magiftrates, as a Juftice

of Peace, Mayor of a town, &c. though

they be not in the execution of their of-

fices.—And mall they not be bound for pub-
lishing a libel on fome of the firfl Magif-

trates in the kingdom ?

Lord Coke very properly diftinguimes be-

tween a public and a private libel. " If,"

fays he, " it be againlt. a Magiftrate, or

other public perfon, it is the greater offence

;

for that it concerneth not only the breach
of the Peace, bat alfo thefcandal of go-
vernment." It -is a little ftrange, that they

who fhelter their opinion under his Lord-
fhip's errors, mould overlook his authority

when he talks agreeably to law and reafon.

But not to cavil about terms, and enter

into nice dill motions between fureties of the

Peace, and fureties for the good behaviour,

it is clear that a libeller may, at lead, be

obliged
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obliged to find fureties for the latter : And
no claim of privilege can avail in cafe of a

feditious libel.

Indeed a privilege to commit crimes,

would involve the moft palpable abfurdity.

It would be a privilege deftructive of the

very effence and well-being of fociety. In

civil cafes, it is true, there is good reafon for

admitting it, becaufe it is impoffible for a

Member to avoid contracting debts : And a

bad Minister may, at a critical juncture,

prevail on creditors to arreft thofe from

whom he expects' an oppoiition.

But every Member may avoid committing

crimes; and mould a Minifter procure his

confinement on a groundlefs fufpicion, a

jury would, upon an action for damages, no

doubt give fuch as might prevent thofe at-

tempts for the iuture.

Befides, it is a weak pretence, to contend

that the difallowing of privilege in cafe of

libels, &c. widens the door for Ministers to

make fuch attempts ; for the offences of

treafon, felony, and breach of the peace,

leave an opening fufficiently wide for any

Minitler, who is wicked and daring enough

to venture on fuch abfurd and dangerous

practifes.

But
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But the admiflion of privilege in fuch cafes, is

not only condemned by reafon,but by authority.

It is exprefly faid in our books, that " Pri-

vilege cannot be pleaded again ft an indictment

for any thing done out of parliament" And,
both from reported cafes, and from the jour-

nals of the Houfe ofCommons, it will appear

that the claim of privilege does not hold in many
cafes, which cannot be brought under the de-

scription of treafon, felony», or breach of the

•peace. The Parliament however, are the pro-

perjudges of theirown Privileges j and to them
it muft befubmitted whether privilege holds

in cafes of Recufancy—Excommunication-—

Outlawry after judgment, &'c. &c.

From what has been faid, it appears that

the dicla in fupport of privilege, in cafe of

a libel, &c, are fallacious, and that the au-

thorities to which they refer maintain a con-

trary doctrine. It appears likewife, that fuch

a claim of privilege is againft reafon and
common fenfe, and fubverfive of the very ends

of civil government: And laftiy, it may ap-

pear, both from the authorities of law, and
the refolutions of Parliament, that there is

no foundation for confining the cxcluiion'of

privilege to the three cafes above mentioned.

With what propriety therefore, could the

noble perfonages who figned a certain paper,

which
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which has been induftrioufly handed about,

take upon them to affert, that the doctrine

on which the refolution of parliament was

founded, was new, dangerous and unwar-

rantable ?

Let no one imagine, however, that it is

any imputation on a court of juftice to have

made an erroneous decifion. It is no un-

common thing., for the judgment of one

court, to be reverfcd by the fentence of an-

other. Betides, it mud be considered, that

the cafe in question was new, and of exceed-

ing difficulty and importance.

Thefe considerations, it may be thought,

might have induced the Common Pleas to

have declined, if pofiible, intermeddling

with a cafe of a criminal nature ; more efpe-

cially as it was term time, and the more pro-

per court was then fitting. But it is my
duty to believe that they were bound to take

cognizance of it ; for it would ill become

me, who am no Common Council Man, to

determine concerning the jurifdiction of his

Majefty's Courts.

Neverthelefs, I have met with a cafe,

which I fubmit to the consideration of you

Gentlemen of the Common Council-, the

next time you fit on judgment on the pro-

ceedings of the courts at Wejlminjhr,

The
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The cafe I allude to, is the cafe of Rud-
yard, in the Common Pleas, where—" The
Court faid, they had often directed, that no
Habeas Corpus mould be moved for in this

Court
t
except it concerned a civil caufe, be-

caufe when the party was brought in and
the caufe fhewn, this court cannot proceed

upon it, therefore the proper place ta

move for them is the King's Bench.

If therefore the taking cognizance of the

criminal cafe above alluded to, had been a mat-

ter of difcretion, I appeal to you, Gentlemen,

whether the directions of the Court, in the

cafe of Rudyard, would not have been a rea-

fonable apology for referring it to the more
proper jurifdicfiom

But if, as I am bound to believe, it was

not a matter of difcretion, the Court were

undoubtedly under an obligation to deter-

mine it ; and, in determining it, I am fully

perfuaded that they had nothing in view,

but truth and juftice : For it is impoffible

to conceive any circumftances in the cafe*

which could give a bias to the opinion of the

court.

Judges indeed have formerly been ac-

cufed, and not without rcafon, of affifling to

draw the reins of government too tight j but

there is no precedent, where they ever have

F con-
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concurred, nor is it probable that they ever

will concur, in effecting a total relaxation of

all civil difcipline.

Neverthelefs it may be pofTible to fuppofe

a crifis, wherein an ill-grounded refent-

ment, or miftaken gratitude, may give fuch

a bias to a Judge's mind, as may influence

him to act in oppofition to the found prin-

ciples of his profeffion, and the real interefi:

of his King and Country.

Suppofe, for the fake of illu ft ration only,

that the nation mould at any time hereafter

be under the guidance of a bold, declama-

tory, rafh, and ambitious demagogue ; and

that he mould conceive a partiality for a

lawyer, of fomewhat congenial talents,

florid, lively, prefuming and enterpriz-

ing.—What if he mould lead this favourite

by the hand, till he advanced him to the

highefl honour an advocate can attain—And
that the demagogue mould afterwards, in

a fit of difguft, fuddenly abandon the ad-

miniflration ? What if his fucceffors, unable

to draw with one whofe bias to his patron

would probably incline him to obftruct their

meafures, mould oblige the favourite to quit

his active and honourable employ as an ad-

vocate, and force greatnefs upon him in a

more exalted and inactive ftation ? Suppofe

him advanced to one of the chief feats of

judg-
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judgment, and that the bufy agent of a

factious Opposition, mould, as the author

of fedition, be irregularly brought before

this darling of the party. Who will

fay that, under fuch circumflances, refent-

ment, againft thofe who compelled him to

accept of an unwelcome pre-eminence

;

difappointment, at being obliged to flop

two steps, Alas ! mort of his ambition ;

gratitude, to thofe whofe partiality would
have exalted him to the topmoft round • to-

gether with that fondnefs for popular ap-

plaufe, which never fails to intoxicate men
of ftrong paffions and lively imaginations

—

Who will fay that, without imputing any
corruption to his heart, all thefe powerful

motives co-operating might not pervert his

judgment ?

I hope, and I trufl, Gentlemen, that we
{hall never live to fee fuch an unhappy cri-

fis, when they, whofe duty it is to preferve

the order of Society, (hall afford encoura-

gement to licentioufnefs.

Licentioufnefs is the bane of liberty. It

is the ruin f that caufe, of which the cor-

poration of Exeter, headed by the Common
Council of London, fland forth the cham-
pions. But they only are the proper affer-

tors of liberty, who know its fignification,

and can afcertain its limits. The mad herd,

who
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who fhout forth the name, are flrangera

to its import : And it is not the interefl of

thofe who drive them, to define the mean-

ing, or to proclaim the bounds of that li-

berty, which they abufe for their own pri-

vate ends.

They have the addrefs to reprefent every

impediment which bars their way to power

and profit, as an infringement of public

rights : And the unthinking multitude will

ever adopt the paffions and prejudices of

fuch as ftand in oppofition to government,

as the only articles of their political creed.

But they who are fincerely anxious for the

prefervation of freedom, and who are fen*

fible of its real eftimation, know that popu-

lar licence, will as infallibly deftroy it, as

arbitrary will.

To avoid thefe two extremes, mould be

the principal object of attention in all mixed

governments, and more efpecially in our

own. Whenever, Gentlemen of the Com-
mon Council, any order of the conftitution

breaks loofe from fubjection to the laws, and

arrogates unwarrantable power, liberty is

from that moment endangered.

It is not material, Gentlemen, whether

the invafion comes from the King, the nobles,

or
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or the people; from whatever fource it

arifes, it ultimately terminates in the fame
point, and is equally injurious and fatal to
liberty. When unconstitutional attacks are
made on one hand, refentment may dictate,

or necemty compel, the adoption of illegal

meafures on the other : And whichever
party prevails in the conteft, tyranny is alike
the lot of the public.

As popular ufurpation infallibly begets
anarchy, fo anarchy unavoidably engenders
defpotifm : And fnch is the natural tendency
of every oppofition; which, when not founded
on public virtue, and regulated by that deco-
rum which the laws prefcribe, is "the caufe of %
its own deflruction.

It is hoped that fome true patriots will
arife, warmed with a fmcere zeal for the ge-
neral good, and that they will guard the
conftitution, by refitting alike ail ufurpations,
whether from the prince or the people. Such
an impartial conduct may enable them to
triumph over the malice of felfjih opposi-
tion, and to filence the licentious clamour
of party.

11 we may judge from prefent appear-
ances, fuch a conduct we may expect from
the prefent adminiftration. If acknowledged A1

r
Crrtn.ui^

abilities, unwearied application to bufinefs,

and



( 3* )

and a ftria attention to public frugality, are

any grounds for favourable conciufions, we

may hope that they will acquit themfelves to

the fatisfa&ion of their King and country.

Let no one however do me the injuftice

to imagine that I am an advocate for the

Miniftry j or that I am weak enough to

imagine it impoffible for them to change

their principles and conduct. I only mean

to obferve, that, from what appears at pre-

fent, their talents and difpofitions feem pro-

perly adapted to our immediate exigencies.

For it mould be remembered, that the

qualities which ferved us in time of war,

would diftrefs us in time of peace.

The mod effectual means of making them

perfevere in their duty, is for their com-

petitors to overlook their actions, with

the vigilant eye of emulation. But a general

and undiitinguiming oppofition to all mea-

fures, betrays more of enmity than compe-

tition ; and can never be founded on the

principles of public virtue. I hope to

fee Oppofition directed to right ends, but

never wifli to fee it expire :
For, as was

juftly obferved by a fpirited and noble Lord,

Nothing is fo dangerous, as an " intoxicat-

ing unanimity."

FINIS.
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