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To save the trouble of particular references, it is requi-

site to say, that the books chiefly consulted in this Treatise

are,—Hatsell's Precedents of Proceedings in the House

of Commons, Cobbett's Parliamentary History, Towns-

end's Four Last Parliaments of Queen Elizabeth, Tindall's

Continuation of Rapin, Prynne on the Fourth Institute,

and the Rolls of Parliament, 6 vols. fol.



BRIEF TREATISE,

X HE objed of the prefent Brief Treatife is to

{hew by what flow and imperceptible degrees the

Houfe of Commons has proceeded from the loweft

degree of privilege, to the higheft degree of power

which can be exercifed by any human tribunal

—

that of depriving a fellow- creature of liberty for

an indefinite period, and in thus marking their

progrefs from fervility, to unlimited authority, to

convince the people how jealous they ought at all

times to be of their liberty, fmce every little en-

croachment leads to fo.nethlng greater, till it final-

ly ends in defpotifm.

The advocates for this aflumed power of the

Houfe, have indeed pointed out the road to defpo-

tifm by a different route, and have pretended to

-confider it, under the name of privilege, as the
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only fafeguard to the liberty of the people, as the

only bulwark againfl. anarchy, and its natural con-

fequence, tyranny : but 1 muft beg leave to dilTent

from fuch chimerical fears, and to affirm, that

from all my experience of mankind, and my
knowledge of hiilory, the fmoothefl: and the furefl:

road to defpotifni has ever been that which pretends

to be the path of liberty. Rome, even after fhe had

fubmitted to the mod contemptible tyrants, had

all the forms of a free government, and to the laft

fhe had a conful, even tho' that conful was a

horfe ; and France has yet ail the outward femblance

of freedom. I muH: therefore again repeat, and it

cannot be too often repeated, that a nation which

viifhes to preferve its liberty, muft firmly oppofe,

by every conftitutional means, the exercife of a

defpotic power, whether exercifed by a King,

Lords, or Commons, or by all the three united :

for the mod dangerous fpecies of tyranny is thai*

which creeps infidioufly in under the icrms of a

free conftitution ; and whenever the written law

is fufpended by any other authority, (hould that

be fuffered to grow into ufe, and to become a pre-

cedent for fuccecding times, from the moment

that fuch a precedent is cftabiiflied, from that mo-

ment we begin to lofe our libe rty. It is needlefs to

iiarangue abour tlie privileges of the Parliament

b'.'ing the privileges of the people, and exercifed



only for their good ; this is all mere words ; for

it is impoffibie to (hew how it can ever be for the

intereft of the people, to give up the fafeguard of

the written law and fubinit to arbitrary imprifon-

ment, whether commanded by an individual or a

body of men.

To be governed by the law, is the great diftinc-

tion between freemen and Haves : if one branch of

the legiflalure can either make new laws or dif-

penfe with the old ones, or fet up precedents in

oppofition to laws, there is an end of our freedom.

The privileges of the Houfe of Commons are free-

dom from arrefts and affaults, for the perfons

and fervants of its members ; liberty of fpeech ; the

right of taxation; of advifing the removal of evil

counfellors from the King ; and of determining all

things relative to eledlons :—thefe are the chief of

its privileges ; and its power is the power rcquifite

for the exercife of its functions, and no more : it is

not a power to difpenfe with the law, toopprefs the

fubjeft, or to overturn the conflitution. While the

Hoafe limits itfelf to the exercife of thefe privileges,

and thefe powers, it will be refpeded, beloved, and

admired ; when it aims at more, it will, I truft,

meet with a firm and conflitutional refiftance, not

only from individuals, but from the nation.

The privileges of Parliament are by fome re-

ferred to fo ancient a date as the time of Canute
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the Dane ;* but I believe the Parliaments fummoned

bv the Norman monarchs were things of a very

different nature from the old Saxon Wittenagemot,

and therefore the fartheft vie need to go is the

time of Edward L which will (hew us that tlio*

their origin, like that of moil other things of long

coH'inuance, has been forgotten, they were origi-

nally derived from the crown; as FAiiiaments them-

felves, at lead the popular part ol them, were but

conceflions forced from the monarch by his necef-

fities and the haughty fpirit of his barons : and in-

deed the humble and fubmiffive language at all times

ufed by the Commons to the King, in which from

the time of Edward III. to Henry VIII. they ac-

knowledged their Uberties to be held by grant from

the crown, is a proof that they confidered them-

felves originally indebted to him for their being

called togecher ; tho* in courfe of time this language

came to be only a matter of form, and they now

look upon their affembling as a right ; and fo it is;

but a mere right without power, is a barren poflef-

fion.

Before the time of Henry VIII. the remedies for

all breaches of privilege contained under t .e head

of arrefts and affaulis, were of three different kinds,

* Hatfell's Precedent's, &c. v. I p. 2, a j^aflage is quoted

from one of the laws of Canute— Omnis liomo pacem ha-

beat eundo ad gemotrem et redeundo a geraoto, ch. 107.



viz. a general fuperfedeas of all legal proceedings

againft members, during the time theParliament fat

;

a writ of privilege in arrefts by mefne procefs, and

afts of parliament for thoft- taken in execution, to

indemnify the Chancellor for ifl'uing the writ toreleafe

the member or his fervant, and to fave the parties ar-

refting a right to renew the execution after the time

of privilege had expired. Ads of Parliament, and

ordinances of the King, were alfo enaded, on the

petition of the Commons for the punifliment of

thofe who committed aflauhs on the perfons of

members or their fervants.

The firft cafe of privilege, cited by Hatfell from

Sir Edward Coke, in his fourth Inftitute, p. 24. is

that of the mafter of the Temple, 18th Edward.

—

The fame cafe is cited by Mr. Tate, in Townfend's

four lafl; Parliaments of Elizabeth, who fays, it

was the Knights Templars who petitioned the King

to allow them to diftrain for rent due to them by

certain members of Parliament.—To which the

King anfwered, " That it was not fitting that thofe

of his council fliould be diftrained during the time

of Parliament.'*— 8th Edward II. two writs of

Superfedeas were iflued by that King, directed to

the judges of aiTize, exempting members of Par-

liament generally, from being impleaded in any

civil adion during the time of Parliament.—9th

Edward II. 1298, the fame King fummoned the
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IherifFof Yorkfliire to come before him, to anfwer

for having detained the horfes and harnefs belong-

ing to the Prior of Malton, at York, on his return

from the Parliament at Lincoln, " Becaufe," fays the

King, ** it behoves us to defend and proted thofe

who are fummoned by us to our Parliament, in

their coming, Raying, and returning, from all in-

juries, oppreflions, and grievances.''—March 12th,

1332, 6th Edward III. the King ifi'ued an-order,

" That no man, during the time of Parliament, on

pain of lofmg all his fubftance, ftiould prefume to

wear any coat of mail, or any weapon, ofFenfive

or defenfive, in London, Weftminflier, or the fub-

urbs ; and that, during the time of this feffion, no

games, or other plays, of men, women, or chil-

dren, (hould be ufed in Weftminfter, to the difturb-

ance of the Parliament."

A fpecial commiflion was given 11th Richard IL

to feveral gentlemen in the North, to enquire into

a riot and aflault on the lands and fervants of John

de Derwentwater, knight of the fhire of Cumber-

land, during his attendance in Parliament.

It is remarked by Prynne, 1 ft, " That from this

precedent it is obfervable, that the Commons at

this time aflumed no jurifdi6tion to themfelves to

examine and punifh this tranfcendant riot and

breach of privilege, but only complained of it to

the King, as they did in all other cafes of the like



natui*e till the end of Henry Vill.—2d, That the

King iflfued out a commiflion to enquire into this

riot and affault by a jury, accorth'ng to the whole-

feme provifions of Magna Charta, which, fays he,

I remark not with a view to diminidi the iuft and

ancient privileges of the Connmons, but to rec-

tify their late irregularities in fending perfons into

cuftody upon every motion and fuggeftion of a pre-

tended breach of privilege, to the great vesaiion

and exptnce of individuals, before any- legal proof

can be had of their guilt, againfl the great Charter

and all the ancient precedents of Parliament."

—

(Prynne en the 4th Inflitute, Add. Appendix, p.

331) Such was the opinion of this great lawyer,

fenator, and mod honeft man, on the encroaching

power of the Commons, an opinion of more weight

than the determination of fifty judges, who, nine

out of ten, always lean to the fide of pov/er and

prerogative, and would furrender the fubject's li-

berty to fatisfy their revenoje againfl; any man v/hofe

principles or politics differ from their own.

Prynne was a man who has futfered more oblo-

quy from the violence of party than any man that

ever exifted
;
yet his writings, his fpeeches, and his

conduct prove him to have been a man of the mofi:

(lupendous knowledge, and the mod' immoveable

integrity. The volumes he has left us, ai*e more

wonderful for learning and variety of refearch than

B
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any other mm ever produced : his fpeeches have

the fame charader, and his integrity in defending

Charles the Id. at the rifque of his own life, when

he thought that monarch had offered terms of con-

ciliation to the Parliament which they ought to ac-

cept, fhew that he was actuated by no private, per*

fonal, or party feeling j for he had uniformly op-

pofed the unconftitutionalencroachmentsof Charles,

and for that oppofition had fuffered mod feverely

in his perfou, character, ond property.

5th Henry IVth. The Commons petition the

King, that thofe who had violated their ancient

privilege of freedom from arrtfis might be punidi-

ed by making fine and ranfom to the King, and

giving treble damages to the party aggrieved. The

King anfwers, " There is already fufficient reme*

dy.'^ Prynne imagines that the King thought this

punijhment too fevere, and that the fufficient reme-

dy he alluded to, was the writ of privilege which the

law allowed.

In the cafe of Larke, Sth Henry Vlth. the Com-

mons pray that a general law might be enafted,

that no members, nor their fervants might be arreft-

cd or detained during the time of the Parliament's

fitting, which the King refufed with the ufual par-

liamentary negative, " Le roi s' avifera," leaving

each particular cafe, as before, to find its own re-

medy by an a6l of parliament. The Lords, in their
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anfwer to this cafe when cited by the crown lawyers,

in Lord Arundel's affair, 1625, fuppole, "The

ground on which the King refufed the petition of

the Commons was on account of thar pare which

defired, that noiie might be detained in prifon during

the Parhament, rho' they might have been arrefted

before ; and therefore, in Thorp's cafe, 3 1 ft Hen-

ry Vlth, a fourth limitation was added to the former

three, except for treafon, felony, breaking the

furety of the peace, or condemnation before Parlia-

ment."

11th Henry Vlth a general law was enabled a-

gainft all thofe who (hould alTiult or maim any

Member of Parliament or his fervant, during the

feffion, by fine to the King and damages to the

party, to be determined by jury or inqueH:.

23d Henry Vith. "The Commons in the prefenc

Parliament affembled, pray the King, that if any

perfon or perfons make affault on any of the Lords

or Commons, being in the faid Parliament or from

thence returning home, or in any future Parliament

coming, abiding, and returning, that they upon

whom fuch aflimit is committed, may have fuch

writs as by an a£t of the prefent Parliament is or-

dained to be had for Sir Thomas Parr, direfted to

the Sheriffs where the trcfpafs was committed, re-

turnable to the King's Bench." The King's anfwer

was, *« Let the ffatutes made before in this behalf
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be in all periods kept and obferved," meaning the

ftatiues 5lh Henry IV. c. 5, 1 Ith Henry VI. c. 11.

Mr. Ha:feil fays, ibat after the maft: diligent fearch,

he could not find any thing relating to Sir Thomas

Parr, either in the Records tiicmfelves, the Statutes,

or the Parliamentary Hiftory. It is fomewhat fin-

gular that a man of his accuracy fliould have fo

foon given up the fearch* The ftatute itfclf is, to

be fure, not recited in its order, but it is contained

sa a petition prefented to the King and Parliament

by the offenders, who it feems had been guilty of a

violent affault on ^Sir T. Parr, with an intent to

murder. In confequence of which it vias enabled,

*' That a writ fnould be iflfued from the Chancery

to the Sheriffs of London, commanding them vilh-

in tvvo days to pablilh and declare, that Robert

Belingham, Thomas Belingham, Thomas Strick-

land, Jjhn Dickinfon, and Robert Dickinfon,

fnould appear in the King's Bench at the Moys of

Pafche 1446, -and that no plea from them to the

contrary fhould be good, and if they did not ap-

pear thty fnould fiand as attainted of felony, and

in tha: cafe no pardon, nor petition of the King,

fiiould be of any avail : nor fiiould they have any

benefit of any writ of error afTigning that they were

in the King's fervice or in prlfon." The petition

fiates, " That for great fear and dread of the faid

?.^ and procefs, tl^ey curH. in no wife appear, and
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t-iierefore pray the King, that with the advice of

the Lords Spiritual and Temporal and the Com*

inons in Parliament aflerabled, the faid aft might

be repealed," which was granted, on condition that

no Lord fhould lofe any title that he ought to have

by way of efcheat in their freeholds, nor any other

perfon, by rcafon of the Invocation above iald.

—

The petition of the Commons is in the Rolls of

Parliament, vol. 5, p. HI, the petition of the of-

fenders, vol. 5th, p. 169. It is remarkable that

the names of the petitioners are not accurately re-

peated. Sir T. Parr was knight of the fnire for

Wellmoreland, and moft of his affailants were of

the fame county ; one of the Belinghams was alfo a

Member of the Houfe ; as to any further particu-

lars of fhe affair, they muft for ever remain con-

tealed.

r.l ft Henry Vlth, Thomas Thorp, the Speaker

of the Houfe, at the commencement of the feffion

of Parliament, being in prifon, the Commons le-

quefted the King and Lords, that, according to

their ancient privileges, he might be ftt at liberty.

The next day the counfel for the Duke of York,

declared before the Lords that he had received

damages againfl: the faid Thorp in the laft term,

the Parliament not then fitting, by verdift in

the Exchequer, for taking away the goods of the

fjid Duke cut oF^DurhaTi lloufe, for which Thorp
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remained in execution, and he prayed that he

might remain. The advice of the Judges being

had, they replied, " That they ought not to an-

fwer to that queftion, for it had not been ufual

for the Judges to determine the privileges of the

High Court of Parliament, for it is fo high and

mighty in its nature^ that it may make law, and

that which is bw it may make to be no law, and

the determination of that privilege belongeth not to

the Judges, but to the Parliament;"—and yet

notwithftanding this fulfome fervility, which does

not apply to the Commons fingly, but to the

whole Parliament, they faid, " That as for a de-

claration of proceedings in the Lower Courts,

there was no general fuperfedeas for all procejfes

in the courts, but onlv for fuch as were not for

treafon, felony, furety of the peace, or condemnation

had before the Parliament ;* or otherwife, this High

Court of Parliament, that miniftereth all juftice

and equity, would put the party complainant with-

out all remedy, in as much as adions at common

law cannot be determined by the High Court of

Parliament." And thus we fee, that notwithftand-

* The learned ProfefTor Chriftian has given a fingular ex-

planation of thefe words, and imagines the "before" to fig-

nify *' in the prefence of."—I wi(h he would tell us how this

can be i'o conftrued.
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ing the fair words of the preamble, they honeftly

and virtuoufly gave their opinion that privilege of

Parh'ament did not belong to this inftance, and

therefore the Lords determined that the faid Tho-

mas Thorp, according io the law, fhould remain in

prifon for the caufes abovefaid, notwithflanding

his privilege : a fufficient proof in what light they

regarded the bent of the Judges' opinion. The

King gave commaiid that the Commons fhould

immediately choofe another Speaker, and they

chofe Sir Thomas Charlton. It is fomewhat fingu-

lar that Mr. Hatfell fhould have entirely miflaken

and mifreprefented this precedent. SirF. Burdeti

does exaftly the fame, and they both confider the

determination of the Judges to be on the fide of

the privilege ; for the former fays, " It is fome-

what extraordinary, after the opinion of the Judges

formally given, that members arrefled- for any other

caufe than treafon, felony, furety of the peace, or

condemnation before Parliament, ought to be re.

leafed, that the Lords (honld adjudge Thorp flill

to remain a prifoner." Sir F. Burdett fays, " The

Judges, whofe opinion was for Thorp's being en-

titled to privilege ;" and yet afterwards he tells us.

They determine that no general writ of Super-

fedeas could lay, (a vulgarifm for lie), becaufe it

would flop the courfe ofjuftice, and leave the party

complainant without remedy." But if the Judges
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had determined for the privile^;e, they themfelve^

would have left the aggrieved perfoii without a reme-

dy, and determined cciitrary to their ov;n opinion.

The counfel for the Duke Rated, ''That the bill and--

aflionv/ere taken, and by dueprocefs of law, judg-

ment thereon given againft the faid Thomas Thorp,

in the vacation of thefaid ParliLWient^ and not in Par-

Ua}ne?it time ; and if the fiiid Thomas were re-

leafed before the Duke (hould be fatisficd, the

faid Duke would be without further remedy." The

reafon why the Judges added the foui th exception

to writs of privilege is very evident, becaufe this

cafe came exa6lly under that defcription ; the con-

demnation had been given before the Parliament

met, and therefore to their integrity we are in-

debted for this exception, tho' it has fmce been

violated.

The fubfequent proceedings, ifi: Henry Vllth,

V. Rolls Pari. vol. 6, p. 294, by no means alter

the validity of the Judges' opinion, tho* we find

that the Duke's adion againft Thorp was a feigned

one ; and that he had perfecuted both him and

his fon for their attachment to Henry Vlih : Henry

VIL reftored to the latter the lands of his father,

which liad been forfeited.

It is fomewha: fmgular that no claim was ever

made by the Commons, for their members not be-

ing impleaded in any civil action, from the 8th
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Edward II. to the 12th Edward IVth, in the affair

of Ryver againfl: Cofins, where the defendant

pleaded the King's writ of fuperfedeas, which writ

the Barons of the Exchequer, with the advice of

the other eight Judges, difallowed as not being

grounded on cuftom ; and yet the Comtnons, five

years after, (17th Edward IVth) in the cafe of At-

wyll, in their petition to the King exprefsly ftatc,

*' That for a time whereof man's mind runneth not

to the contrary, the Knights and Burgefles among

other hberties and franchifts, have had and ufed

privileges that any of them fliould not be implead-

ed in any action perfonal ;" on which was ground-

ed to ftay the a6lion againfl Atwyll till the end of

that prefent Parliament : it contained alfo an ex-

emption for his horfes and other goods requifite to

be had with him to the faid Parliament ; an exemp.

tion never granted fmce that to the Prior of Mahon,

9th Edward Ud.

We have thus far feen that the Houfe never

ventured, by their own authority, to releafe their

members when arrefted or imprifoned. In this

flate of fubferviency to the law, the Houfe continu-

ed till the time of Henry Vlilth, who, tho' one of

the raoft imperious of all the Kings of En inland,

firft allowed the Commons to do that for them-

felves which was before an act of the Crown or the

Legiflature.

C



18

33i Henry Vlllth, one George Ferrers, the

Member for Plymouth, and an Offirer of the

King's houfehold, was arrefted at the fuit of one

White for 200'. as furety for one Weldon of Salis-

bury, and carried to the Compter, in Broad-

ftreet. The Houfe being informed of this, fent the

Serjeant to releafe Ferrers tho* detained in exe-

cution, and committed the officers of the Compt-

er, who had refitted this novel authority, to a

prifon called Little Eafe, the Sheriffs of London,

who granted the writ, to the Tower, and the bai-

liffs who executed it, fo Newgate ; and all this

without any writ of privilege, any aO; of Parlia-

ment, or any other authority than the mace of

their Serjeant ; and from thefe prifons they were

not releafed but at the earned interceffion of the

Lord Mayor and others of their friends. Mark

reader, not on their own petition, for that is a mo-

dern invention. A bill paffed the Houfe by a

fmall majority, to revive the execution againfl: the

principal, aid not againfl: the furety. The King

having heard of this tranfa£lion,^ fent for the Chan-

cellor, the Judges, the Speaker, and many of the

Commons, and in a blul^ering fpeech commended

their conduct, chiefly infilling on the fact of Fer-

rers being a fervant of his own ; and Mr. Hatfell

thinks that this was the chief reafon why the Com-

mons ventured to ailume fo much power, and why
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it was acquiefced in by the King. Lord Herbert

confiders it as a manoeuvre of his, to keep them at

his own devotion. The falutary provifion of Mag-

na Charta, for the perfonal liberty of the fubjcd,

was thus for the firft time violated with impunity,

and may in time be obHterated, not by the in-

creafed prerogative of the Sovereign, but by the

guardians of the people, who are exprefsly chofen

to redrefs their grievances, and ought to defend

them againfl: the power of the Crown.—Vide Hol-

linghed*s Chron. lafl: ed. vol. 3, p. 824.

o6th Henry Vlllth, the executors of Richard

Skewes brought an a£tion againft the Sheriff of

Cornwall for 75l. becaufe he had difmiffed from

prifon, V/illiam Trewynnard, who had been caft

in an action for rent to that amount, due to the

faid Richard Skewes. The counfel for the Sheriff

pleaded a writ of privilege as his authority, altho*,

as he was detained in execution, there ought to

have been a fpecial aft of Parliament, and more-

over he was imprifoned before the commencement

of the feffion, both of which being illegal, there

was no judgment of the court noted in the record.

Sir F. Burdett has mifreprefented this affair ; he

briefly fays, Trewynnard was relieved according

to law by a writ of privilege, for obeying which

the Sheriff fuftained an adion. The aftion, no

doubt, was brought on the ground that a writ of
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privilege was not fufficient authority for the re-

leaft', which ought to have been tff. £ced by a fpe-

cial acl of Parliament, faving to the plaintiff the

revival 'of the execution ; or more properly, being

arrefted when the Parliament was not fitting, he

ought to have been detained, according to the de-

termination of the Judges, in the affair of Thorp

the Speaker,

The ufual mode of obtaining a writ of privilege

had been to apply to the Court of Chancery. On
the 22d of February, 1532, however, it was or-

dered by the Houfe of Commons, *' That if any

member required privilege for himfelf or fervanr,

he fhould have a warrant figned by the Speaker

before it could be demanded/' Let it be remark-

ed, that this was another (lep in the progrefs of

the Commons, to an independent authority with

which they were not originally inverted. The

whole law of Parliament, as it is called, is com-

posed of precedents, and therefore thofe members

of the Houfe who are friends of liberty, ought to

be vtry careful how they fuffer any frefh prece-

dents to be created.

.Gth Edward Vlth, 1552, is to be found the next

inftancein which the Commons ventured of them-

felves to commit any one, not a member of the

Houfe, for contempt and breach of privilege. Hugh

Fludde, Servant to a member, had been deprived
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of his privilege on the reprefentation of one Gur-

don, and having been ordered to be delivered

back again by the Serjeant of the Houfe, to the

Sheriffs of London, he affauhed the Serjeant and

got away, in which proceeding he was aflifled by

one Crekeftoke. The Houfe fent Fludde to the

Sheriffs, and Crekeftoke to the Tower, where he

remained five days, and then was difcharged after

paying his fees, tho* it does not feem that he pe-

titioned,

1 7th April, ]5J4, a fubpcena was brought from

the Lords, caufed to be ferved on a Peer by a

Member of the Commons, which the Lords con-

fidered a breach of their privileges. The Com-

mons returned it faying,—*' They did not confider

it as any breach of privilege." A laconic anfwer !

28th April, 1554, William Johnfon, a Mem-

ber, complained of being beaten by one Monyng-

ton, for having taken a net belonging to Lord

Mordaunt out of one Bray*s houfe ; Monyngton

was thereupon fent prifoner to the Tower, tho'

difcharged the next day, without petition.
*

* The commitment in this inRance, was an exertion of

power in the Commons not juftified by any former example,

and not only contrary to Magna Chart?., but the i ith Hen-

ry Vlth, enaded for the exprefs purpofe ofprotedling mem-



22

Jan. 1557, Thomas Eyms, Burgefs for ThuHke,

complained that he had been ferved with a fub-

poena out of Chancery, whereupon two members

were fent to the Chancellor Heath, Archbifhop of

York, to require that the procefs might be re-

voked.

8th Feb. 1557, Walter Raleigh, father of the

great Sir Walter Raleigh, attached by the Admi-

ralty Court, had a writ of privilege by a warrant

from the Speaker.

16th February, 1562, 5th Eliz. A fervant

of Sir T. W attached in London at the fuit

of T. R. Baker, had a warrant of privilege, not-

withftanding judgment againft him for four marks

—another inftance in which the Houfe of Com-

mons began to difpenfe with the law, for we have

feen that before the 33d Henry Vlllth, arrefts in

execution were always fuperfeded by a£t of Parlia-

ment.

February 16, 1575, a committee was appointed

to examine the matter touching Mr. Hall*s fervant,

and it was ordered on the 20th that he fhould have

privilege. On the 2lfl a committee was appointed

to confider how he {hould be delivered, which

bers from aiFaults during their attendance on Parliament,

iho' not while they were elfewhere, and Johnfon, at the

time he was beaten by Monyngton, was in BedfordQiire.
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feems fomewhat ftrange, as this was no new thing,

and therefore one (hottld think they could be at no

lofs how to proceed ; it is plain, however, that they

wifhed to fuperfede the writ of privilege, and de-

liver him by their own authority ; but the com-

mittee reported, '• That they found no cafe of any

being fet at liberty by the Serjeant's mace, but only

by writ ; and that every member who required pri-

vilege for his fervant fhould make oath before the

Chancellor or keeper of the great feal, that fuch

perfon was his fc-rvant at the time of his arrell.**

Contrary to and in defiance of this report, and af-

ter much d<bate and argument, on the 27th it was

refolved, " That Edward Smalley, the fervant of

Arthur Hall, Efq. ftjould be brought up the next

day by the Serj-ant and not by writ. On the 28th

he was accordingly brought to the Houfe and fo

difcbarged '* A dettrmination in complete defiance

of the ufual pradice of the Houfe, tho' fomewhat

countenanced by the proceeding in the cafe of Fer-

rers, 34th Henry Vill.

On the 29th February, 1575, Mr. Bainbridge

complained that one Williams had aflaulted and

threatened him, on which the Serjeant was imme-

diately ordered to go for Williams, and bring him

before the Houfe. Williams being brought, and

confeffing that he (Iruck Mr. Bainbridge, was or-

dered into the cultody of the Serjeant, but how
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long he remained does not appear, as nothing fur--

ther is mentioned in the journals. In this cafe the

Houfe followed the precedent they had made in

Johnfon's, and thu= protected two cowards who

were not able to protect themfelves.

On the 111 February, 1580, the fame mode of

proceeding was adopted on the complaint of Mr.

Norton, that he had been aflaulted by two Porters,

who being apprehended by the Serjeant, were com-

mitted to his cuftody, till one of them, on his hum-

ble fubmifiion and acknowledgment of his fault,

was fet at liberty.

To (hew how differently men judge in their own

behalf and in that of others, we mud remember

(v. p. 18) that the Commons declared a writ of

fubpcena to be no breach of privilege when com-

plained of by the Houfe of Lords. In the prefent

inftance we find them maintaining a dire£lly con-

trary pofition ; for on the 10th February, 1584, it

was ordered that three Members, attended by the

Serjeant, fhould repair to the Court of Chancery,

and there reprefent that one of their Members,

Mr. Cook, had been ferved with a fubpoena out of

that Court, which they confiJered a breach of

their ancient rights and privileges. The Chancel-

lor, Sir T. Bromley, replied, *' That he believed

they had no fuch privilege, nor would he allow it,

unlefs they could prove tnat it had been allowed by
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the Court of Chancery." On this anfwer being

received, a committee was appo'nfed to fearch for

precedents, but fhey produced no report. In the

fame year, however, a fnnilar cafe havmg arifen,

the Commons grew more bold, and committed the

officer who had ferved a fuhpcena on one of their

members, to the cuftody of the Serjeant during plea-

fure, where he remained five days, and was then

-difcharged on paying his fees and all expences, ibo'

not upon petition Many fubpcenas were afterwards

ferved on members, for which the delinquents were

attached and brought to the bar of the Houfe, to an-

fwer for their contempt.

February 27, 1586, one White, who had ar-

refted Mr. Martin, a member, was brought to the

Houfe to anfwer for his contempt ; to which he

replied, that he had arrefted Martin fourteen days

before the Parliament fat. A committee, nomi-

nated to fearch for precedents as to the duration of

privilege, report, that Mr. Martin was arrefted by

White, on mefne procefs, above twenty days befoie

the commencement of this Parliament holden by

prorogation. The Houfe divided on the following

queftions. " Whether they would fix a time certain

or a convenitnt time for the duration of privi'ege?

The Houfe anfv^ered A convenitnt time. Whe-

ther Mr Martin was arrefted wirhin this reafon-

able time ? The Houfe anfwered, Yes, Whether

D
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White fhoald be punifhed for arrefling Martin?

The Houfe anfwered, No ;" becaufe the arreft was

twenty or rather twenty-four days before the Par-

liament met, and the reafonable time of privilege

was unknown to White, and Martin was allowed

his privilege foldy becaufe White had arrefted him

once before. The Houfe thus referv^ed to itfelf a

difcretionary power of fixing the duration of pri-

vilege.

21ft February, 1588, divers writs of Nifi Prius,

having been brought againft diflfcrent members, to

be tried at the ailizes in diflferent parts of the realm,

it vtas prayed that writs of fuperfedeas might be

awarded, and it was refolved, " That fuch mem-

bers as had occafion, fhould repair to the Speaker

for his warrant to the Lord Chancellor for the a-

warding fuch writs. No inftance of this fort had

arifen fmce 8 Edward lid. yet the Houfe adopted

the motion almoft as a matter of courfe, which ad-

mitted of no doubt.

On the 1(1 March, 1592, Serjeant Yelverton re-

ported to the Houfe that Mr. Thomas Fitzherbert,

after having been outlawed, had been eleded a

member, and two hours after his eledion was ar-

refted by a writ of Capias Utlagatum. The faid

Fitzherbert prayed for a writ of privilege. The

Houfe determined, after many days' debate, on

the 5th April, " That Thomas Fitzherbert, tho* a
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member by his eledion, (hould not ha^e privilege,

becaufe he was taken in execution before the return

of his eleftion ; becaufe he had been outlawed at

the Queea*s fuit, and was now her Majefty's debt-

or ; and becaufe he was not taken during the

Parliament, nor going, nor returning." The mat-

ter was agitated a fecond time, but it ended with

the fame determination.

8th April, 1593, Mr. Neale, a burgefs, having

been arrefted, the creditor and the ofBcer who ex-

ecuted the writ, were both fent to the Tower during

pleafure, tho* the debt had been difcharged and the

member releafed.

22d November, 1597, privilege was moved for

Sir T. Tracy " now prefently attending the Com-

mon Pleas, to be put on a jury.'* The Serjeant

was fcnt with his mace to fuminon him to the Houfe,

which fummons he obeyed without any refiflance

on the part of the court. This is the firft inftance

of the kind to be found.

19th November, 1601, two fervants of members

being arrefled, were difcharged by order of the

Houfe, and the perfons who caufed the arrefts fent

to the cuftody of the Serjeant.

The precedents which have been quoted are the

moft material of all thofe relating to arrefts and

affaults which are to be found from the earliefl: ac=

count of Parliaments to the end of Queen Eli^a-
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beth, and it feems that the refufal of the Chancellor

B'omley to allow the exemption from fubpoenas

to be a privilege of the Houfe^ was the caufe of its

being laid down .by the Houfe ** That no fubpoena

or fammons for the attendance of a member on anv

ottier court, ought to be ferved without leave ob-

tained or information given to the Houfe, and that

the perfons who procured or ferved fuch procefs

were gudty of a breach of privilege, and punishable

by commitment or otberwile by the order of the

Houfe.'* The firil part of this dodrine, fo far as

relates to leave or information, is certainly reafon-

able, becaufe the Houfe ought to be allowed to

judge hOiV far and when it could difpenfe with the

attendance of its members : the latter part feems

by no means requifite, becaufe the punifhment

.ought to tall on any member who attended after

-being forbid by the Houfe. Another exertion of

authority which grew into ufe during this reign,

tho' it commenced under Henry Vilith, was that

di liberating members arreited, by the Serjeant ai

arms, and committing the bailiffs and others con-

iL-erned in the arreft, during pleafure, for their con-

tempt of the Houfe.

In the period between the acceflion of James id

to ihe year .1628 a number of infiances are to be

^ound of commitment for arrefts ; a few only de-

serve 10 be noted. The cafe of Sir Thomas Shirley
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is remarkable, as having been the caufe of the ad

ifl: James ift, c. 13, for new executions to be fued

againfl: any who fhall be delivered out of execu-

tion by privilege of Parliament, and for difcharge

of them out of whofe cuilody fuch perfons fnall be

delivered ; for the power exerted by the Houfe of

releafing their members folely by their own autho-

rity, had left the perfons procuring and executing

arrefts in a very aukv/ard predicament ; the former

loft: their adion, and the latter were liable to be

punifhed for fetting their prifoner at liberty.

10th February, 1606, Mr. James, a member,

was arreft:ed, the attorney who caufed the arreft,

and the officer who executed it, were committed to

the cuftiody of the Serjeant for a month, but at the

end of ten days, Bateman the attorney petitioning,

he and the officer were difcarged. This is the

firft inftance upon record of any man petitioning

to be releafed, and the firO: of any man being com-

mitted to the cuftody of the Serjeant as a punifli-

ment.

The Parliament of 1621 having accepted the

King's offer of an adjournment, rather than a pro-

rogation, for five months, it was refolved after

much debate, *' That in cafe of any arreft, diflrefs,

or procefs againft: tiie perfon, goods, or fervants of

ihe members, a letter fhould ififue under the Speak-

er's hand for the party's relief as if the Parliament
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were fitting, and that the perfons oflfending (hould

be punifhed for contempt at the next meeiing."

an uncommon ftretch of privilege, tho' the refo.

lution was drawn up by Sir Edward Coke, a friend

of liberty.

June 4th, 1621. The Houfe is informed that

Johnfon, a fervant of Sir James Whitlock, is ar-

refted ; the perfons concerned in it were called to

the bar and heard on their knees, in their defence.

This is the firft' time that this humiliating fubmiffion

was required from perfons thus fituated. The pu-

nifhment infli(^ed on thefe unlucky men was flill

more humiliating : they were fet on one horfe, bare-

backed, back to back, and led from Weftminfter

to the Exchange, with papers on their breads bear-

ing this infcription, " For arrefting the fervant of

a member of the Commons Houfe of Parliament ;"

and all this was executed, notwithftanding they had

acknowledged their fault and afked the forgivenefs

of the Houfe.

July 4, 1625, Mr. Baffet having been arrefted

on mefne procefs before his eledion, it was debated

whether he was eligible or to be allowed privilege,

and refolved that he fhould be releafed j he was

accordingly brought up to the Houfe by the

Serjeant. A more flagrant ad of injuftice was

hardly ever committed, being not only contrary to

law, but to all former precedents.
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9th Dec. 1 625, it was moved in the Houfe, that

Mr. GifFard, a member, arrefteti in execution, be

fent for. Mr. G. had been eled:ed for Bury on the

] 1th January, but the writ was not returned till the

30th, and he was arrefted on the 23d. After much

debating, the Cl^rk of the Crown, the Sheriff of

Suffolk, and the town clerk of Bury, were called up

to the Houfe and ordered to alter the return from

the 30th January to the 1 1th. It was then ordered

that Mr. Giffard fliould have privilege, and he was

accordingly delivered, by habeas corpus, on a war-

rant from the Speaker on the 1 8th.

On the 9th February, 1625, Sir T. Badger's

fervant was delivered by the Speaker's warrant for

a habeas corpus, tho' the Houfe refolved " That

they had power when they faw caufe, to deliver im-

mediately by their Serjeant."

The inftances are very numerous during the

reigns of Elizabeth, James and Charles 1ft, in

which members were exempted by privilege from

their attendance on inferior courts, and from being

impleaded in any civil fuit ; it is needlefs to particu-

larize them, as the exemption was feldom difputed,

and is founded on this reafonable principle, that

members of the Houfe ought not to be diverted,

either in body or in mind, from their attendance

on their duty as reprefentatives.
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The necefiity for prefcrvlng the goods and eflFe£is

of a member from detention does not feem fo evi-

dent, yet It has been confidered as one of their

privileges from the time of Edward the lid, in his

letter to the Sheriff of York concerning the goods

of the Prior of Malton. Three inftances only of

this privilege being claimed and allowed are found

from 1477 to 1628, and two in that year under

Charles Ift. The 10th of the prcfent reign put an

end to the privilege of fervants, and to that of not

being impleaded in civil a£lions ; fo that nothing

now but the perfons of members are exempt from

legal moleflation.

Under the head of liberty of fpeech, we mud
comprehend not only thofe cafes wherein that right

has been dir £lly acknowledged or attacked by the

different Kings of England, but thofe alfo ^' herein

it is fuppofed to have been attacked, by traducing

the character and proceedings either of individual

members or of the Houfe. The Commons began

very early to be jealous of having their proceedings

reprefented to the King, left it (hould limit their

freedom of debate ; for, 2d Henry 4th, 1400. " The

Commons b^feech the King that he will not liften

to any report of their debates from any of their

meaibers before they are fettled, determined, and

dircufffd." The King anfwers will not liften to any

fuch perfon, nor give credence to them before fuch
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matters as are debated in the Commons are fhewn

to him by their advice and aflent, according to their

prayer.

Mr. Hatfell has omitted a very material prece-

dent for liberty of fpeech, which I have found in

the Rolls of Parliament, vol. 5, p. S3T—33d

Henry Vlth. *' To the right, wife-, and difceet

Commons in this preft-nt Parliament affembled,

bifechen humbly, Thomas Yong, That whereas he

late being one of the knights for the (hire and town

of Briftowe in divers Parliaments afore this, de-

mened him, in his faying in the fame, as well faith-

fully and with all fuch trewe diligent labour as his

fymplenefs cooth or might, for the wele of the

King and this his noble realme ; and notwithfland-

ing that by the olde liberty andfreedom oftl.e Cornyns

of this lande^ had, enjoyed, aud prefcribed fro' the

time whereof no mynde is, allefuch perfons asfor the

iyme been affembled in every Parliament for thefame

Compu ought to have their freedom to fpeke andfay

in the Houfe of their affembly, as to them is thought

convenient and reafonable, without any chalenge,

charge, or punycion therefore to be leyde to them in

any wife, Neverihelefs, by untrewe finijier reports

made to the King's highnefs ofyour bifecher for mat'

iers by him fJjewed in the Houfe accufiomed for the

Comyns in the faid Parlementes ; he was therefore

taken, arrefled, and rigoroufly in open wife led

E
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to the Toure of London, and there grevoufly in

great durefle long time emprifoned, agenft the faid

fredom and libertie, and was there put in grete

fere of ymportable puriycion of his body and dread

of lofle of his life, withouten any inditement, pre-

fentment, appele, due originall, accufement or caufe

lawfull had or fued agenft him, as is openly

knowen, the not mowyng* to come to any anfwere

or declaration in that partie ; whereby he not only

fufftred great hurt, pain, and difeafe in his body,

but was by the occafion thereof put to over grete,

excellive lofles and expences of his goods, amount-

ing to the fome .of M marks and much more.

Pleafe hit your grete wifdoms, tenderly to confider

the premifes, and thereupon to pray the King,

that hit may like his Highnefs of his noble mind

to graunte an provide, by the avice of the Lords

Spirituall and Temporall in this prefent Parliament

alTi-mbled, that for the lofles, coftes, damages, and

imprifenment, your faid bifecher have fufficient

and reafonable recompence, as good faith, and

truth, and confcience requiren." " The King

willeth that the Lords of his counfeill do and pro-

vide, in this partie for the faid fuppliant, as by their

difcretions fhall be thought reafonable and con-

venient "f

* Nut being able.

f The faid Thomas Young was the anceftor of Sir G.
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In the time of ?lenry Vilth one Tyrrell, a mem»

ber, was expelled, fent to the Tower, and all his

poflerity rendered incapable of fcrving in Parlia-

ment, for telling the ICing what paffed in the

Houfe.

4th Henry Vlllth, Mr. Strode, a member, hav-

ing propofed a bill for the regulation of the tinners

in Cornwall, was profecuted in the Stannary Court

for that offence, fined a large fum of money, and

imprifoned in the caflle of JLidford, from whence

he was delivered by a writ of privilege, and all

the proceedings fet afide by an ad of Parliament,

which, after reciting the fa6ls relative to Strode,

ends with thefe words :
*' And over that, be it

enaded by the fame authority, that allfuits, accufe-

ments, condemnations, executions, fines, amerce-

ments, puniumients, corredions, charges and im-

pofitions, put or had, or hereafti^r to be put or had

unto or upon the faid Richard, aiid to every other

of the perf n or terfons afore fpec'ified^ that be of this

prefent parliament, or that of any parliament here-

after, (hall, for any bill, fpeaking, reafoning and

declaring qny matter or matters concerning ihe par-

liament to be commenced and treated of, be utter-

ly void, and of none efted. And over that, be it

Young, of Colyton, in Devonfliire, and afterwards was Chief

JiilHce of the Common Pleas under H:nry 6th, and of the

King's Bench under Edward 4th.—Vidi Baronetage of

England.
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enafted by the fald authority, that if the faid Richard

Strode, or any of all the faid perfon or perfons^ here-

after be troubled or othjrvvife charged for any

caufes as is aforefaid, that then he or they and

every of them fo troubled, of or for the fame, to

have action upon the cafe, againft every fuch perfon

fo troubling any, contrary to this ordinance and pro-

vifion, in the which adion, the party grieved (hall

receive treble damages and cofts, and that no

protedion, efibyne, or wager of law, in the

faid aflion, in any wife be admitted or received.'*

Mr. Hatfell and many other writers, and indeed

the two Houfes of Parliament, have conflrued this

into a general a6l ; I muft own I never can con-

fider it in that light ; it is exprefsly limited to

Richard Strode and the perfons who voted for the

bill.
*

The firft dired demand of liberty of fpeech was

made by Thomas Moyle, Speaker, in the S4th

* In the argument on the cafe of Barnardifton v. Soame,

it is allowed that the 4th Henry 8th is a private law as far as

relates to Strode; but it is afleited that one claufe is decla«

raiory ot the auiient law and cuftom oi Parlinnjent. To this

it muft be anfwered, ift, That at the time that aift was made
Tio fuch law and cuftom was recognized ; and, 2dly, That
the quotation is taift; ; for vhereas the ad fays, " That all

fuit":, accufements, &c. to be put or had upon R. Strode and

every other the perfon or persons aforefaid, that be of this prefent

Parliament, or of any Parliament that hereafter ihall be."

The quotation fays, " upon any members.'*
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Henry Vlllth, and yet it was fomewhat covertly

exprefled by Sir James Pickering, the Speaker,

ift Richard II, 1378, who made proteftation,

" That if he fhould utter any thing to the fcandal

or ofFen:e oi the King, his crown and dignity, or

the eflate of the Lords, it might not be taken no-

tice of by the Kiag, and that the Lords would pafs

it by as if nothing had been faid, for that the

Commons defired in all things to preferve the

reverence due to both on all occafions ;*' and

this continued to be the ufual form till the 28th of

Henry Villi h, when the requefl: of free accefs to

his Majelty was firft added ; and in the reign of

Queen Elizabeth, Serjeant Wray, in 1571, firft

made thefe four demands of the Queen, " That the

perfons, fervants, and goods of all the members

might be free from all fuits and arrefts, That they

might have free accefs to her Majefty, That they

might have liberty of fpeech, and That if any fent

fliould not truly report, or in part miftake their

meffage, it might be liberally interpreted j" and

this has been the conftant form of petition from

that time to the prefent.

The reign of Queen Elizabeth forms an sera in

the Parliamentary Hiftory of England, Therifmg

fpirit of the people, occafioned by the deftrudion

of the feudal fyftem under Henry Vllth, and the

reformation under Henry VUIth, had to contend
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With the arbitrary temper of that Prlncefs, and the

Commons maintained an advantageous conteft

for that liberty of fpeech ^vhich is effential to the

exiftence of a popular alTfuibly, whofe exprefs

miflion is to redrefs the grievances of the pi,^ople,

and to enad wholtTome laws for the maintenance

of their profperity and tranquillity ; in the fucceed-

ing reigns the flruggle was continued, and finally

fettled at the revolution.

The firft fubjeft on which the Commons exer-

cifed their freedom of fpeech under Elizabeth, v;as

that of her marri;^ge ; three times they pititioned

her to unite herfelf to fome one for the- fake of the

fucctflion, and the lalt time, as their fpeeches had

grown bolvier, (he fent for their Speaker and

thirty members, and reproved them in a tone of

feverity fomewhat tempered with lenity ; and

whereas they had oflFered her a large fupply on

condition of her marriage Ihe remitted one-fourth

of it with th fe memorable words, " That money

in her fubj ^dbs* purfe was as good as in her own

exchequer"—She then exprefsly forbad the Houfe

to proceed any further in that affair, which occa-

fioned Mr, Paul Wentworth to make a motion, to

enquire " Whether the Queen's commands were

not againft the liberties and privileges of the

Houfe." This motion was the firft ftep in the

great comeft betwetu the Crown and Commons,
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which was fin-allv r;?ttled by that article of the

Bill of Righii, which declares "That freedom

of fpeech and debates or proceedings in Par-

liament, ought not to be impeached or queflion-

ed in any court or place out of Parliament.'* The

debate on this motion lafted five hours, a long one

in thofe times, and long enough at any time ; for

it has never been well with England fince our re-

prefentatives have been fo fond of fpeechifying.

—

The Speaker was again fent for, and received her

Majefty*s commands, " That the Houfe fhould

proceed no further in the matter, and if any one

were diflatisfied, and had further reafons to offer,

he would (hew them before the Privy Council."

Her Majefty, however, thought belter of it, and

revoked this item command, which was changed

into a requeft, that the houfe would proceed no

further ; which revocation they received with moft

hearty thanks.

On Saturday 14th April, 1571, Mr. Strickland

brought in a bill for reforming the book of Com-

mon Prayer ; he was within a day or two called

before the Privy Council, and forbid to go to the

Houfe till her Majefty's pleafure was further

known. On Friday 19th Mr. Carleton moved that

he be fent for to the Houfe, on which the Comp-

troller of the Queen's Houfehold declared the rea-

fon of his being kept away, tho' not in cuftody.
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was becaufe he had moved for a bill which would

infringe on the Queen's prerogative. Mr. Yelver-

ton made a {liorg fpeech, afBrming, ** 1 hat they

had a right to treat of all things that were not trea-

fon," and urged the Houfe to demand the return

of their member. The minjfters whifpered toge-

ther, and the Speaker requefted the iioufe to pro-

ceed no further in the matter for the prefent. The

next morning Mr. Strickland xxturned to the Houfe,

18th Eliz. 1575, Mr. Peter Wentworth having

fpoken much at length for the liberties and pri-

vileges of the Houfe, the Commons began to be

alarmed left they fliould fufFcr from the Queen's

difpleafure, and therefore he was committed to the

cuftody of the Serjeant, (the firit inllance of the

kind to be found) and then called before a Com-

mittee to anfwer for his fpeech : his exaramation

before that Committee accords with the free and

noble fpirit which didated his fpepch, and gives

him a claim to be had in everlafling remembrance

as one of the earliefl: and boldeft friends of liberty,

by whofe undaunted exertions we have hitiierto en-

joyed that pre-eminence over other nations which

can only be obtained and preferved by a free con-

flitution. In this fpeech he tells a remarkable fad,

not mentioned in the Journals, " That Mr. Bell

having uttered a very good fpeech on certain licences

granted to four courtiers, to the great injury of
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eight or nine thoufand fubjeiSts, was called before

the Privy Council, and returned to the Houfe fo

terrified, that the relt took the alarm, and for ten

or twelve days hardly regained the ufe of their

fpeech, and when they did, for fear of being mif-

taken, they fpent more words in the preamble than

they did in the matter they fpoke to.'* His exami-

nation being finiflied, one of the miniflers moved

for his being committed to the Tower, where he

remained above a month, and was at at lafl enlarg-

ed at the Queen's requefl : fo far fhe triumphed,

but Mr. Wentworth was a man not to be daunted

by fuch treatment, nor to give up a caufe he had un-

dertaken to defend j for on the fir ft of March, 1587,

he revived the fame fubjed, and delivered to the

Speaker a lift of queries touching the liberties of

the Houfe, which the Speaker refufed to put to the

Houfe, and Mr. Wentworth was foon after com-

mitted to the Tower,

The Queen, in anfwer to the Speaker's demand

for liberty of fpeech, 22d Feb. 1592, replied by

her Chancellor, " Liberty of fpeech is granted you,

but you muft know what privilege you have, not

to fpeak every one what he lifteth, or what cometh

in his brain to utter it
;
your privilege is Ap^ or

Feb. 24, 1592, Mr. Wentworth, who it feems had

gained his liberty, joined with three other members

F
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in a petition to the Chancellor, to defire the Lords

would unite with the Lower Houfe to entreat her

Majedy to entail the fucceflion ; for this they

fent Mr. Weat worth to the Tower, and the reft

to the Fleet. On the lOih March, Mr. Wroth ven-

tured to move, " That as the places from whence

thefe members were fent might juftly com-

plain that they were not reprefented, by reafon

that their members were not prefent in the Houfe,

when divers heavy burthens were impofed on

their conftituents, the Houfe {hould petition her

Mjjefty that they might be forthwith reftored.*^

To this the members of the Privy Council, who

were members of the Houfe, anfwered, " That the

caufe of th-ir commitment was beft known to her

Majefly, and to prefs her in that fuit was only to

make the matter worfe." How long thefe unfor-

tunate men continued in prifon we have no infor-

mation.

Feb. 27, 1588, Mr. Cope moved for a re-

formation of certain ecclefiaftical abufes, and for

a new book of Common Prayer. The Houfe did

not agree to the motion ; and yet a few days after,

Mr. Cope, the propofer of the Bill, and three other

members who fupported it, were fent for to the

Court and from thence to the Tower. The Houfe

fat two days without taking any notice of this vio*

lation of their privileges j at length Sir Joh»
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Higham moved *he Houfe to petition her Maj^fty

for their releafe. Sir Chrlftopher Hatton doubted,

whether the gentlemen were committed for matter

within the compafs of privilege ; the Houfe top-

ped their proceedings at his fujjgeflion till the

13th, when Mr. Cromwell moved for a con-

ference with thofe of the Privy Council in the

Houfe.—A committee was nominated, but nothing

is faid of their proceedings : the fefSon clofed

March 23d.

February 27th, 1592, Mr. Morris having mov*

ed for a reform of abufes in the Ecclefiaflical

Courts, the Speaker was fent for to the court, and

returned with this ratflage.—'* It is her Majefty's

exprefs command, that no bill touching matters of

.State, or reformation of the church, be broug^ht

in or entertained by the Houfe."—" And,'* faid

the Speaker, *' if fuch a Bill be brought in, I am

commanded by her Majefty not to read it." Mr.

Morris, who had moved the Bill firfl mentioned,

was fent for to the court, and committed to the

cuftody of the Chancellor of the Exchequer—

a

new kind of jailor ! The effe£l of this feverity was

not exactly what the Queen expected ; for the pro-

ceedini^s of tne Houfe againft monopolies had fuch

an eff-d on her Majefty, that fhefuddenly revoked

all ttie patents granted for thefe fhameful invafions

.of the fubjeds' right and comfort.
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The fpecimens already given of Queen £Iiza>

beth's conducb to the Houfe of Commons, will

ferve to fliew in what light we ought to confider

the reign of this imperious woman. Had it not

been for the oppofition (he experienced from th€

ardent temper of the puritan party, the liberty of

the Houfe, and Vvith it the liberty of the country,

would have been fubvcrted. Had that party con-

duded themfelves in other cafes, as they did in

that of Mr. Strickland, and againfl; the monopolies,

the Queen and her minifters, who well knew how

to yield when they faw refiftance to be vain, would

have given way, and the confequences would have

been more happy both for the individuals fo perfe-

cuted and for the nation. The fpeeches in the

Houfe on the revocation of monopolies, are fo

fervile, fo fulfome, and fo full of grofs flattery,

that it is no wonder kings grow defpotic when

their fubjeds feed them with fuch pampering

food.

The reign of James 1(1 commenced with the fair-

eft proieflions ; and had his fubfequent condud

correfponded with his firfl: promifes, he would

have been the beft king that ever fwayed an Englifh

fceptre. But it is eafier to promife than to per-

form, as will be feen by comparing his firfl: addrefs

to his people, in calling a Parliament, .with his be-

haviour to the Parliament when they wifhed to exe-
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cute his intentions. In many other things worthy

to be noted, he tells them.—" We well know that

princes cannot yield more general, more clear, or

profitable proofs to their people, of their defire to

]govern well, than by redrefling abufes whereby

they find them grieved, either in conftitution of

adminiilration of the laws in being; or by

feeking to eftablifii new laws, agreeable to the

rules of juflice, whenever. time doth difcover any

defefts in the former policy, or when the ftate of

any Commonwealth doth require new ordinances."

"We truff that this aflembly of our Parliament

being grounded upon fo fincere an intention at

firft, may be matched by a like in the end ; and as

it is the firfl: Parliament of our reign, fo it may be

found not only worthy of the high title it bearethj

of the great council of the nation, but alfo may be

a precedent hereafter for the true ufe of Parlia-

ments." *' We truft that the choice of burgefles

may be made of men of fufficiency and difcretion,

without any partial refpecls, or factious combina-

tions, which always breed fufpicion, that morb

care is taken to compafs private ends than

to provide for the good of the realm." *•• We
command that esprefs care be taken not to choofe

any perfons bankrupt or outlawed, but men of

known good behaviour and fivfficient livelihood, and

fuch as are not only taxed, but have paid the taxes j

</
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nothing being more ridiculous than to permit thofe

to make law, who, by their own adts, are exempted

from the law*s protedion." *' We dirtd that ;^I1

1 Iher ffs be charged, that they iffue no precepts for

/ ! ele£lit?g burgefles for towns which are fo decayed

/ that they have not fufficient refidents to make fuch

j choice, and of whom they can make lawful elec-

tion" " We alfo give warning to the Lords and

others who are to ferve in this Pari ament, to have

fpecial care, as they tender our difpleafure, to ad-

mit none as their fervants during the Parliament,

who are not fuch in reality, thereby to be privi-

leged ; feeing that fuch quellions of privilege have

confumed great part of the time deftined for the

Parliament, whereby the affairs of the realm have

been impeded, and the fubjecls drawn to greater

expences and charges, by attending, than needful.'*

Had James's condudt accorded with his proleilions,

/ he would have been the befl king that ever
'

exifled.

1603. The firfl: difpute between James and the

Commons, arofe from the eledion ior the county

of Buckingham, in which he claimed the right of the

Crown to be the fole judge of returns, and the

Commons claimed that right for themfelves.

The difpute, as it embraced the general fubjecl of

privileges, may be mentioned now, but that part

which relaies to the eledion mud be referred to

m
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another divifion. The Speaker and a committee

of the Houfe had a conference with his Majt^fty,

in which, after profefiing that he had no defign to

infringe their privileges, he told them,—'* That

as they held them all from him, and by his grant,

he did not expedl they fliould be turned to his dif-

advantage, fo as to deprive him of any power he

had before poffelTc-d." 1 he difpute was fettled by

Sir Francis Goodwin, whom the Clerk of the Crown

had objected to, refigning his feat at the requefl of

each party ; but the Commons having conceived

themfelves ill ufed, drew up an apology to the

king, touching their privileges, in which they af-

firmed, " That their privileges and liberties are

their own as much as their lands and goods ; that

they cannot be withheld or impaired without mani-

feft detriment to the whole realm ; that their

making reqaeft at the commencement of the Par-

liament to enjoy them, is only an outward ad of

civility and refped to the King, and no more wea-

kened their right, than fuing to the King for their

lands by petition." " The prerogatives of princes

may eafiiy and do daily grow," fay they, * the

pri\ileges of the fubjed are for the mod part at an

everlafting (land ; they may by care and good pro-

vidence be preferved, but once loft, they are not

regained without much difquiet. If good kings

were immortal, as well as kingdoms, to flrive lb
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for privilege would be vanity and folly ; but feeing

that .God, who in his mercy hath given us a wife

and religious King, doth alfo fometimes permit de-

ceivers and tyrants in his difpleafure, for the fins

of the people ; hence hath the defire of rights, li-

berties, and privileges, both in nobles and Com-

mons, its juft original." It is rema»k.abie, that in

this apology they declare, " The rights and privi-

leges of the Commons of England confifi: of three

things: ]fl:, That the (hires, to-vns and cities of

England, by reprefentation to be prefent, have free

choice of fuch perfons as they (hall put in trufl to

reprefent them. 2d, That the perfons chofen, du-

ring time of Parliament, as of their accefs and re-

cefs, be free from all reftraint, arreft, and impri-

fonment. 3d, That in Parliament they may fpeak

freely their confciences, without check or control-

ment, and with due reverence to the fovereign

court of Parliament, that is_, to his Majefty and

both Houfes.'*

1610, The King attempted, both in a fpeech

and by a meffage, to reftrain the Commons from

debating in Parliament the right of the Crown to

impofe duties on goods exported and imported ; on

which occafion the Commons reply by petition,

and among other things flate " That it is the an-

tient and undoubted right of the Commons to de-

bate freely all things concerning the fuDJed, his-
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tights and ftate ; which freedom of debate being

foreclofed, the eifence of the liberty of Parliament

is withal diffolved."

December 1 ft, 1621. It being reported that Sir

Edwin Sandys had been imprifoned during the re-

cefs, feveral warm fpeeches relating to their privi-

leges paffed in the Houfe, which coming to the

King's ears, he fent a meflfage by the Secretary of

State, " That having heard that fome fiery, bold,

and popular fpirits in the Houfe had prefumed to

debate and argue on matters far beyond taeir reach

and capacity, he informed them thar none Ihoald

prefume to meddle with any thing concerning the

government or myfteries of flate •, and whereas they

had fent to Sir Edwin Sandys to know the reafon

of his late reftraint, he would tell them it was not

for any mifdemeanor committed in Parliament, tho*

he considered himfelf able to punifii any man's mif-

demeanors there, which he will not in future fpare,

if any man's infolenc behaviour (hall give him

occafion." To this the Commons anfwered by an

apologetic petition, Itating all their grievances, and

infifting upon their undoubted right to liberty of

fpeech. To this his Majelty anfwered rather in

more foftened and gentler terms than before, and

concluded with wilhing " That they had not infifted

on their privilege as a matter of right, but as a

pernuilion granted by him and his anceftors, and

G
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profefiing that be would be ever careful to preferve

them, whilfl th'>5' refpeded his prerogative.*' The

privileges of the Houfe were no doubt derived ori-

ginally from the conceflions of the Monarch, fo

was half the property of the kingdom after the con-

quefir; but as that which was originally a grant

becomes in time a right, fo the titles of property,

and privileges of the Houfe, are no longer an in-

dulgence for which we are indebted to the Crown.

A warm debate enfued upon the meffage, and it

was refolved, ** That the Houfe fhould go into a

committee to confider and report all things relating

to their privileges, and that all other affairs fhould

for the time be fufpended ;*' which fo alarmed the

King, that he fent down another mefTage, promifing

in general terms, as before, to refpecl their privi-

leges, and wondering they had not been fatisfied

with his former promife. A debate of confiderable

interefl enfued upon this meffage, in which fome

vi'ere for having their privileges defined, others

more warily contended they ought not to be fet

down on paper lead if any (hould be omitted they

might not eafily be reclaimed, bat that a declara-

tion fhould be drawn up of all thofe privileges which

had been impeached. Tne King, finding how things

were proceeding, fent down another meffage to the

Houfe, *'• Requefting them to be fatisfied with the

affurance he had already given of refpe^ling their
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privileges, and that, as the ftflion drew to a clofe,

they would expedite the affairs which concerned

the good of the nation." The Houfe fent the King

their thanks for this letter, and profefTd their loyal-

ty and dutiful affe(5lion to his Majefty, but not a

word of the dii'pute in queftion : they proceeded,

however, to nominate a feledt committee to confider

of fuch of their privileges as had been impeached,

and to draw up a proteftation of the fame in parti-

cular, and of thofe in general, which they claimed.

The proteflation being prefented to the Houfe by

Serjeant Afhiey, it was read to the following efFed,

" That the liberties, franchifes, privileges, and ju-

rifdidion of ^Parliament, are the ancient and un-

doubted birth-right and inheritance of all the fub-

jefts in England—-That the urgent and arduous af-

fairs concerning the King and the whole realm, and

the redrefs of grievances, are the proper fubj-'cls of

debate and counfel in Parliament—ihat in the hand-

ling thefe affairs every member Ihould have liberty

of fpeech—j«that every member of the Houfe hath

equal freedo n from impeachment, imprifonment,

or moleflation, other than by the Houfe itfelf, for

and concerning any affairs relating to Parliament

;

and if any of the faid members be complained of or

qiieflioned for any thing faid or acted In Parliament,

the fame is to be fliewn to the King, by the advice

and confent of all the Commons affembled in Par-
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iiament, before the King gives credence to any pri-

vate information." This proteftation was entered

on the Journals of the Houfe . how it was reliflied

by the King will be feen by his fubfeqaent proceed-

ings Ten days afterwards he aCmbled the Privy

Council and all the Judges in town, and having fent

for the Clerk of the Houfe of Commons, command-

ed him to produce the journal book and with his

own hand tore out the above proteftation ; his rea-

fons for fo doing he puhliflied in a long memorial,

dated December 30, 1621 ; and, as if this was not

fufEcient, he diflfolved the Parliament on the 6th of

January, 1622, (lating his reafons to be the undu-

tiful behaviour of the Houfe of Commons. *' The

ill-tempered fpirits," whom the King alluded to in

his addrefs to the nation, were either imprifoned or

banifted ; Sir Edward Coke and Sir R Philips were

fent to the Tower; Mr. Selden, Mr. Pym, and

Mr. Mallory to other prifons ; Sir Dudley Diggs,

Sir T. Crew, Sir Nath. Rich, and Sir James Per-

rot were ftnt into Ireland ; Sir P. Heyman into the

Palatinate ; and Sir John Saville, as the greateft

punilhment of all, was created a Privy Counfellor

and a Peer. The fpirit of the Commons was not,

however, wholly fubdued by thefe feverities j for

we find them three years after, impeaching the Lord

High Treafurer, in which impeachment Sir E.

Coke was the leader ; and after a long and impar°
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dal trial he was found guilty, fined and imprifoned

in the Tower ; and at the clofe of the Parliament,

1^24, the Speaker thanks his Majefty for his great

kindnefs to them in the enjoyment of their ancient

privileges, freedom of fpeech, and freedom from

arrefts ; the former, it feems, they had exercifed

by reprefeniing to his Majefty divers weighty and

heavy grievances. The King's anfwer to thefe pe-

titions was in a much more foftened tone than that

in which he had formerly replied to any remon-

ftrance or petition.

The fucceeding reign of Charles Ift. occafioned

a ftill more violent, and more noble ftruggle be-

tween the King and the Parliament for their ancient

rights and privileges, and finally brought about that

revolution which is by fome believed to have fixed

the liberties of the nation in a flate in which no-

thing further is to be defired : let thofe who think

thus, caniidly examine all that has been altered

for the worfe, fince that time.

Charles began his reign moft inaufpicioufly, and

it prefented one continued tiffue of deceit and trea-

chery, till he could deceive no longer ; for it was

too late to attempt fmcerity when he fell into the

hands of greater deceivers than himfelf ; he juftly

paid the forfeit of his hfe for his continued encroach-

ments on his people's liberty. Sir John Elliot be-

gan the war of the patriots againll the King's pro-
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fiigate meafures, by demanding an account how the

fubiidies and fifteenths granted 21 ft James, were

fpent, mJ including an inquiry into the mifcarriage

of the fleet, mifgovernment, mifemployment of the

King's revenues, mifcouncilling, &c. and moved

for a fpecial committee to take thefe things into con-

fideration. The Duke of Buckingham became the

firft obj'i'd of popular vengeance, and at a confe-

rence held with the Lords on the charges preferred

by the Commons, Sir John Elliot and Sir Dudley

Digges having ufed expreifions which were thought

to refledl on the King and the Duke, were both

committed to the Tower, The Houfe, juftly in-

flamed by this moft flagrant violation of their privi-

leges, refolved on the 12th May, 1626, 'That

this Houfe will not proceed on any other matter,

till we are righted in our liberties." The King,

being moft probably advifed to perfift no longer in

a quarrel which he could not maintain, on the 19th

May gave an order for Sir John Elliot's releafe.

As foon as he iiad taken his place in the Houfe the

Vice Chamberlain repeated the accufation, which

was that of having infolently called the Duke of

Buckingham, in fumming up the charges againfl

him, ** The man," faying, ** You fee the man,'*

which, as Sir D, Carleton, a fupple courtier, ob-

ferved, *' were extraordinary terms to ufe to fo high

a perfonage, and never ufed in Parliament before.*'
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Sir John Elliot, fo far from denying it, or endea-

voaring to explain away the words he had ufed,

boldly replied, ** That he thought it not (it at all

times to reiterate his titles, and that he ftill thought

him a man, and not a God." The Houfe, animat-

ed with the fpirit infufed into them by this great pa*

triot, without one diffjnting voice, refolved, ** That

Sir John Elliot had not exceeded the commiffion

given him, in any thing which pafled in the late con-

ference," and the like refolution paflfed for Sir Dud-

ley Digges. For the character of Charles Id and

James Ift, in thofe tranfattions, I refer my readers

to the manly and conftitutional language of Mr,

Hatfell, vol. 1ft, p. 154.

1628. Charles, finding the Parliament not com-

pliant with his wifties to fupply his extravagance,

had recourfe to the unconftitutional modes of rajf-

ing monpy by loans, benevolences, &c. A great

number of perfons of rank and quality refufing to

fubfcribe to the loan were committed to different

prifons, not in their own, but in diftant counties.

Sir John Elliot addrefled a petition to the King

from the prifon of the Gatehoufe, {hewing the con-^

ftitutional grounds on which he refufed to comply

with the demand. Sir Peter Heyman, for fimilar

refradorinefs, was fent into the Palatinate. The

proceedings of the Court, in thus wantonly oppref-

fmg the people, and reftraining the freedom of
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Parliament, produced thofe violent debates and cort^

ferences between the two houfes, which gave birth

to that memorable charter of our liberties, the Pe-

tition of Right, which the King had no fooner grant-

ed, than he fought every means in his power to

evade. Pending this difcuilion it was refolved,

" That no freeman ought to be committed or de-

tained in prifon, or otherways retrained by com-

mand of the Kmg, the Privy Counfel, or any otker^

Unlefs fome caufe for which he ought by law to be

committed, be exprefled ; and alfo, " That the writ

of Habeas Corpus cannot be refufed to any man

committed or detained in prifon by the King, the

Privy Council, or any other, (hould the fame be de-

manded.'* The Commons having adopted very fpi-

rited remonftrances againfl thefe illegal proceedings,

and refufed to pafs the bill on tonnage and pound-

age, the King fent a meflage by the Speaker to ad-

journ the Houfe, which they refifted, faying, that

the adjournment of the Houfe reded with them*

felves : on the Speaker refufmg to put the queftion,

and attempting to leave the Houfe, he was held

in the chair by Mr. Hollis, Mr. Valentine, and

other members. The Commons pafled their re-

folurions againfl the King's arbitrary meafures, and

the Parliament was immediately after diffolved.

The King publifhed a long Declaration of his

reafons for that meafure, and the refraiSiory mem*



.57

bers were called before the Privy Council and exa^

mined. On their aiifwers, thr e of them were

committed to the Tower and two to the King's

Bench. The Judges were fummoned the next

day, and divers queftions propofed to them touch-

ing the privilege ot Parliament, which they, as

humble fervanrs of the King, anfwered to his

liking, an information was filed in the Star Chamber

againft the members, on which they were imprifoned;

but moving for a Habeas Corpus, they were brought

up to the King's Bench, and being remanded, were

committed by the King's Ipecial command to different

prifons : a few days after, when the Judges

were ready to give their opinions, the prifoners

were not forthcoming. Towards the end of the

vacation, the King fummoned the Chief Justice and

Judge Whitelocke to Hampton Court, where he

told them he was willing the gentlemen fhould be

bailed, notwithftandmg their obftinacy in refufmg

to petition and confefs their fault ; and declared

his intention to proceed with them by common

law, and not in the 6tar Chamber. The

two Judges attempted to conciliate, telling his

Majefty, *' That, as their offences were not capital,

they ought to be bailed on giving fecurity for their

good behaviour" The Kmg thanked them for their

opmion, and faid,—" Ihat he fhould never be of-

fended witn his Judges when they plainly told him

H
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the truth, and did not anfwer him in enigmas and

riddles." On a motion for bail and finding fecu-

rities, Mr. Selden anfvvered, and all the reft affent-

ed—^^•" We will never agree to give fureties for

good behaviour, becaufe that is not required even in

cafes of felony and treafon, and would be an ac-

knowledgment of fome fault, which we never can

acknowledge, without a dereli£lion of our duty as

members of Parliament, wherein thefe offences are

faid to have been committed.'* On this refufal they

were all remanded to the tower, and (hortly after

an information was filed againft them in the

King's Bench, to which they put in a plea againft the

jurifdiclion of the court.—" That inafmuch as thefe

offences are faid to have been committed in Parlia-

ment, they ought not to be punifhed in any other

court ;" which plea was over-ruled, and on the

firft day of the next term, the record was read,

and the cafe argued at the bar. The Judges being

all of one opinion, the prifoners were fentenced to

heavy fines, and to be imprifoned during his Ma-

jefty's pleafure, or till they gave furety for their

good behaviour and acknowledged their offence
j

fome of them died in prifon rather than fubmit,

and others, not able to pay the fine, were releafed

on their petition, on condition of not coming within

ten miles of the court, and giving a bond of 20001,

for their good behaviour. The Kmg having thus
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fubdued for a time thefe revolts agalnft his autho-

rity, and dilTolved the Parliament, deprived the

nation of that great council for twelve years, from

1628 to 1640. But he vi^as little benefited by fuch

an ad of iajuftice ; for his own condu6l having be-

come more arbitrary, the fpirit that had been re-

prefled only burft out with greater violence. The

table of the Houfe was foon filled with petitions

againft Stiip-money, Projeds, Monopolies, Star

Chamber, and CommifTion Court. Mr. Pyra fpoke

for two hours on grievances, and particularly the

late puniihment of their members ; after which the

Houfe came to a refolution, " That all the records

and proceedings in the King*s Bench and Star Cham-

ber fhould be fent for to the Houfe ; that a fele£t

committee ihould be nominated for ftating the fa6t

relative to the violation of their privileges, and re»

port their opinion of it." They then defired a con«

ference with the Lords. The King fent to the Com-

mons to haften the fupply ; they took no notice of

the meffenger, and were imtiiediately dliTolved.

The King, after receiving many petiaons on the

fubjecl, refolved to call another Parliament, which

being alTembled, 1640, and fitting 13 years, w^s

called the Long Parhament : it was the Parliaraeiit

which brought Charles to the fcaffold and over"

turned the freedom of the nation. A cotTOTiittee

of privileges was aomiiiated by thi^ ,PdriU«
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ment : it was opened by a long fpeech on grievances

from Mr. Pym, in which the privileges of Parlia-

ment were not forgotten, and the greateft of all he

mentioned was, *' The intermiflion of Parliaments

contrary to the ftatute, to be called once a year,

the main caufe of all the grievances to which a

Parliament can give remedy."

March 1ft, ]640. Dr. Chaffin was fent for as a

delinquent, by the Serjeant at Arms, for having in a

fermon, preached in baHfbury Cathedral, ufed this

indifcreet expreflion, •* From all lay puritans, and

lay parliament men, good Lord deliver us." The

quellion being put whether he fhould be committed

to the Tower, the Houfe divided, and it was car-

ried in the negative by one calling voice—the num-

bers were 379.—It was ordered, however, " That

the Dr. fnould receive an admonition from the

Speaker, and make a public explanation of his words

in the place wherein they were delivered, within

fometime convenient."

July 6th, 1641, the Commons voted, iff, That

all the proceedings againft their members, 4th

Charles 1 ft, were breaches of privilege.—2d, That

five of the Judges were guilty of a breach of privi-

lege.—3d, That there was a delay of juftice in re-

fufmg to bail the faid members, contrary to Magna

Charta.

July Sth, A.mong others the following refolu-
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tions were pafled, " That the information in th.e

icing's Bench againfl: Mr. Hollis, &c. for matters

which were tranfaded in Parliament, was a breach

of privilege—That the Judges, in over-ruling the

plea, committed a breach of privilege—That tlie

fines and punifliments pafled on Mr. Hollis, &c.

were a breach of privilege—^That thofe of the mem-

bers who were alive, and the executors of thofe

who were dead, ought to have reparation—That

Mr, Lawrence Whitaker being a member of Parlia-

ment, for fearching the rooms and papers of Sir

John Elliot, by fo doing have been guilty of a breach

of privilege, be fent to the Tower ;" where he was

fent, notwithflanding he pleaded the length of time,

13 years, fmce the fad, and the King's urgent

command.

The King having required five members to be

delivered to his ferjeant at arras to be tried for high

treafon, and this being not immediately complied

with, he came himfelf to demand them of the

Houfe. The Houfe on the day after voted the

King's condud a breach-of privilege, and publifhed

a declaration of their opinion. The Houfe met

again on the fubjed, and after many fpeeches re-

lating to their grievances and privileges, they voted

a declaration touching the attempt to arreft five of

their members, and fhortly after another for putting

t-he kingdom in a pofture of defence, which was
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the firfl ftep in that conteft which was imprudently

decided by arms, and terminated in a worfe tyran-

ny than that which they at firfl: oppofed. The Com-

mons refolved alfo, ** That no member (hould or

could be arrefted for Treafon, without firft inform-

ing the Houfe and obtaining leave for his arreft.'*

I have here to lamtnt the want of Mr. Hatfell's

afllftance j for his volume on the privileges of the

Houfe ends with the King's attempt to arreft the

five members, Hollis, Hazlerig, Pym, Hambden,

and Stroud.

The Parliament being voted perpetual 1641,

Clarendon tells us, that " The Houfe of Commons

took much more upon them in point of privileges

than before; tho* this a£t added nothing to their jurif-

didion, which the wifdom of former times had kept

from being limited or defined, there being then no

danger of excefs, and it being more agreeable to the

nature of a fupreme court, to have an unlimited ju-

rifdidion ; now that they could not be difToIved

without their confent, they called any power they

pleafed to aflfume to therofelves, a privilege ; and
^

any oppofition to that power, " A breach of their

privilege," and afferted, " That they were the only

proper judges of their own privileges."—Let it be

remarked, that Clarendon here ufes the language

which Sir Edward Coke firft applied to the Com-

mons, and which belongs only to the whole Parlia-
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ment. T. he Commons of themfelves never can be

confidereJ a fupreme court : nor can they have an

unlimited jurifdidion, and this language, handed

down from one great man to another, (hews how
careful all great men ought to be in the ufe of lan-

guage which may impofe upon pofterity. The Con-

vention Parliament, which was aflembled for the

reftoraiion of Charles lid. brought things back in

fome meafure to their former channel, tho* they

were at firft fomewhat likely to fall into the oppofife

extreme. In that Parliament the Speaker's u-

fual demands were forgotten, and fuch v/as the in-

toxication of the people on the reftoration of their

old government, that had it not been for the pru-

dence and forefight of the Lord Chancellor Claren-

don they would have rendered Charles lid. defpo-

tic, or able to govern without a Parliament ; for Mr.

A. Popham, an artful and intriguing man, offered,

with the aflirtance of a party he had in Parliament,

to obtain an aft for fettling upon the King and his

fuccefibrs two millions a year, which, with the ex-

cife and other duties, would have rendered him in»

dependent of the nation. The King, well pieafed

vvitli the propofal, aJvifed with Clarendon about it,

but he too wary not to forefee the evil, told his

Majefly, " That the befl revenue he could have was

in the hearts of his people, and if he would only

trufl them, and deferve to be trufted, he would
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find fuch fupplles as would never fail him in time of

need."

In the next Parliament, however, called the long,

or penfionary Parliament, for it fat 17 years, and

many of its members were penfioned by the Crown,

we find the Speaker refume ufual claim of privi^

lege. The liberty of fpeech which had been thus

invaded, was finally fettled by the Bill of Rights,

and influence, fince the revolution, has taken the

place of prerogative, and there have been no more

open violations of the Houfe's liberty.

The privilege of commitment for libels, is the

mod doubtful of all thofe claimed by the Commons,

for it was never noticed in the difputes between

them and the Stuarts, nor ever exprefly aflerted

till the year 1701 ; and on enquiry we find from

what fmall beginnings it has crept in upon the peo-

ple, till it has at length arrived at that excellive and

inordinate power exercifed in the imprifonment of

Mr. Gale Jones and Sir F. Burdett, and declared

by fome men to be effential to the Parliament's ex-

iftence,—a power which has brought the people in-

to the fame predicament in which the Houfe of Com-

mons fl:ood when they contended againfl the royal

prerogative, with this difference, that the Commons
had the people to fupport them, and now the peo-

ple have to contend againfl the united force of the

Houfe and the miniflry, and if the adminiflratorsof
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the law fliould refufe to redrefs their wrongs, they

have but one other remedy.

The great objed for which all men and bodies of

men are conftantly contending is power, and we

find it perpetually changing hands, as different par-

ties grow ftronger or weaker : every man wifhes

for power himfelf,' and confequently to leifen the

power of his antagonift. The Commons and the

Lords have each affamed power not originally their

own, and denied it to each other j and individuals

when oppreifed by them, have denied it to

belong to either ; in raoft cafes the caufe of the

weakeft is the caufe of truth, for lirength belongs

to the oppreflbr and not to the oppreifed ; and it is

in this balance of powers and interefts that the ex-

cellence of our conftitution confifls, for when the

fentiments of the three are fo amalgamated by cor-

ruption, as to form only one overwhelming intercftj

the people have no longer any certainty of their li-

berty but from their own weight and exertion.

The Houfe of Commons very early began to ex-

ercife a power of commitment for words fpoken

in the Houfe againft any of the three eftates, and

it was afterwards in fome inftances extended to the

protedion of individual members, and even of

other nations,

January 19, 1551, one Storey, a member, was

committed to the Tower, for a fevere fpeech againll

I
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the King and the Proteftor ; the words he Tpok*

from, were thefe, " Woe unto thee, O England,

when thy King is a child."

15th April, 1559, one Trower, a fervant to the

Mafter of the Rolls, was ordered to attend to an-

fwer to certain words fpoken by him againft the

Houfe ; he attended, and was charged with faying,

" That if a bill were brought in for women's wyers

in their partes, they would difpute it and go to the

queftlon ;" for which he was committed to the cof-

tody of the Serjeant. There are fome few other

precedents to be found in Hatfell of the fame na-

ture, but they hardly deferve to be quoted.

The firfl: precedent in regard to a dire£l libel

on the Houfe, is that of Mr. Hall. On
the 4th of February, Mr. Norton complained

to the Houfe of a book containing much flan-

derous and fcandalous matter, derogatory to the

authority, power, and ftate of the Houfe, and in-

jurious to the validity of its proceedings in efta-

blifhing laws ; and on its appearing that Mr. Hall

was the oftenfible author of this book, he was or-

dered to be apprehended by the Serjeant, and on

his coming to the bar of the Houfe, he fubmitted

himfelf to the Houfe and alked pardon ; and being

withdrawn, it was unanimoufly refolved, on the re-

port of a committee, that he Ihould be committed

to the Tower for fix months, as ihe prifon
j



67

mofi proper for the Houfe ; that he fhould pay a

fine to the Queen of 500 marks, and be expelled

the Houfe for the prefent Parliament. The

power affumed by the Houfe in this affair was

new and extraordinary ; and Mr. Hatfell remarks,

that from the number of punifhments which were

heaped on this unhappy author, there mud have

been fome fecrel hiftory in the affair, fome parti-

cular offence againft the Queen, with which the

public are not acquainted. The book itfelf perhaps

contained no matter worthy either of notice or pu-

nifliment ; the proceedings however form an sera

in parliamentary hiftory, and make another ftep in

that gradual advancement by which the Houfe has

almoft fuperfeded one of the moft valuable ar-

ticles of Magna Gharta. The little that we now

know of the book is from a paftage quoted by Sir

F. Bacon in the year 1601, in a Committee of pri-

vileges, and from the report of the Committee ap-

pointed to examine it : the former faid, " That tho'

he had been a member in feven Parliaments, he knew

but of two perfons committed to the Tower, one of

whom was Hall, for faying, **That the Lower Houte

was a new perfon in the trinity ;'* and the latter

charged him with having publifhed the conferences

of the Houfe in print, and in a libel containing mat-

ter of infamy of fundry good particular members

jof the Houfe, and of the whole flate of the Houfej
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and alfo of the power and authority of the Houfe
;

affirming that the Houfe had judged and proceeded

untruly ; with having impeacheo the memory of the

late Speaker, deceafed ; with haying attacked the

authority of the Houfe in framing committees with-

out his confent ; and in defacing the credit of the

Houfe, and of itsindividual members, that he pra£tifed

to deface the authority of the laws and proceedings

in Parliament, and fo to impair the antient orders

touching the governmentof the whole realm, the

rights of the Houfe and the form of making laws

by which the fubjeds of the realm are governed."

The book feems unworthy to have been noticed,

becaufe the credit and confequence both of bodies

and individuals muft depend on their own condudl,

and not on libels or pamphlets, whether true or

untrue.

May 26, 1601. The Commons complained to

the Lords of a book which, tending to make divi-

fion and ffrlfe, they conceive themfelves and the

Lords much injured thereby, and which, if one of

their Houfe had been guilty of, they would have

inflicted on him exenjplary punifhment ; but be-

caufe they fuppofed it to be the work of one of the

Upper Houfe, they defired a conference, to confider

of the mode in which they ought to proceed. The

Lords defired time to confider, and fent for two

ftationers concerned in the printing, who confeffed
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the author to be Dr. Thornborough, Blfliop of

Briflol. By this the Lords were put to a great di-

lemma, and the Commons pufliing them on the

matter, they pTevailed on the BIfhop to make an-

acknowledgment, which was read in the Houfe to

this effl^ft, " That he had erred and was forry for

it." The Commons rpquefted a copy of it, which

the Lords granted, and fo the matter ended.

2d James Ifl:, 1604. The Commons, in their

apology to the King touching their privileges, no-

tice this book as a high infringement of the fame

and tending to murmurs, divifion, and fedition
;

and alfo to convince the King that they were no pu-

ritans, they tell him, *' That they had fent a man
to the Tower for reflecting upon the Bifhops, in a

petition he had lately prefented."

February 13, 1606> Sir Chriftopher Pigott, du-

ring the debate on the propofed union with Scot-

land,. 4th James 1ft. uttered fuch a violent and in-

temperate fpeech againft the whole nation, that the

King took notice of it, and fent a meflage to the

Houfe, in which he was ordered to attend ; and after

attempting to excufe himfelf, he was commanded
to receive his fentence on his knees, which was to

be expelled the Houfe and committed to the Tower.
After remaining fome time he fent a petition to be

releafed on account of his ill health, which the
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Houfe did not at firfl: regard, but at the interceflion

of the King he was fet at liberty.

May 24, 1614. The Commons having defired a

conference with the Lords on certain impofitions,

which the Lords refufed, 1 he Commons, May

28th, fent up a meffenger ftating that ihey had

ufed certain unjuftifiable expreffions of them, as

** That the prerogative is a 'noli me tangere,' that no

one could agree to a confrrence in that matter who

had taken the oaths of fupremacy and allegiance,

and that on the conference he doubrcd he fliould

hear from the Commons fome unduiiful and fedi-

tious fpeeches, fuch as ought not to be heard by

their Lordfhips." The Lords, after many attempts

to get rid of the complaint, at laft allowed the

Bilhop to acknowledge his error, and make fub-

miffion to the Commons, faying, " 1 hat he had ne-

ver believed his words could have been fo mifinter-

preted, or he would never have uttered them in

that honorable Houfe " The Lords, however, took

care to fay, " That no membt-r of their Houfe

ought to be called in queftion, when there was no

other ground for it than common hearfay inforf

mation.'*

February 27, 1609. The Commons complain

of a book publiflied by Dr. Cowel, containmg mat-

ters of fcandal and offence to the High Court of

Parliament, and ctherwife of dangerous example,
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and defire the Lords to come to a conference, which

they agreed to : at this conference the Com-

mons noted the paflages they had obje£led to. The

Lords dtTired a little time to confider, and ordered

their Clerk to fearch for precedents. In the mean

time the Lord Treafurer informed the Lords that

the King had perufed the book, had examined the

author in his prefence, and would fhorily deliver

his judgment, to be communicated by them to the

Commons, and thus the matter ended.

Could one inordinate act of grafping at power

juflify another, the late proceedings of the Com-

mons againft Gale Jones and Sir Francis Burdett

might be juflified by their former attempt to aflume

a judicial authority in the cafe ot Edward Floyde,

162 J, whom ihey fentenc^d to a mod ignominious

and cruel puniftiment, for having fpoken certain dif-

refpedful and malicious words concerning the

Princefs Palatine, the daughter of the King. The

Lords judging this proceeding to be an infringement

ol their privileges, or rather of their judicial autho-

rity, fent a meflage to the Commons to that effect,

and requefted a conference. Having confidered

the precedents produced at that conference by the

Commons not to be to the purpofe, the Lords pro-

ceeded to enquire, " Whether that Houfe may fen-

tence any man who is not a member of that Houfe

for a matter which does not concern them, and for
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which they have produced no precedent/' Botb;

parties agreed to a fecond confertnce, and the

Lords refolved to (lick to this only, ** That the

Commons have no power of judicature, no coer-

cion againd any but in matters concerning their own

Houfe." Had this cafe not interfered with the ju-

rifdidion of the Lords, we (hould have had a fine

precedent (for thofe who are fond of precedents,

no matter how bad) for the power of the Houfe

of Commons to try for any offences they pleafed.

The Houfe then came to a mutual underftanding

not to interfere with the privileges of each other ;

and yet betv;een the tjvo it was determined that the

poor man fliould fuffer, tho* the one had no more

right to try him than the other. His offence was

merely that of foolifh, idle, and difrefpedful words

fpokcn againft the King's daughter j thofe who

have any relifli for reading fuch filly fluff, may fee

it in Cobbett's Parli imentary Reg. vol. 1, p. 1260 ;

and yet for th,is, without either judge or jury, was

this poor man fentenred by the Lords, *' 'lo be de-

clared incapable of ever bearing arms, or to have

his teftimony received in any court of Juftice j to

be brought from Weftminfter on a horfe, his face

to the tail, with papers on his head and back de-

claring his offence ; to (land in the pillory in

Cheapfide ; to be whipt at a cart's tail from the

Fleet to Weftminfter Hall, and there ftand in the
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pillory again ; to pay a fine to the King of 5000),

and be imprifoned in Newgate for life." A few

days after, on the motion of the Prince, it was or-

dered, " That the puni(hment of whipping and all

that belongs to it fhould be forborne, till further

commands received j** and, " That when any fen-

tence beyond imprifonment be agreed on, judgment

fhould not be given but after a day or two's confi-

deration.**

1(1 Charles, 6th July, 1G25. Dr. Montague vva?

committed to the Serjeant at Arms for publifhing a

book which tended to the revival of popery and the

overthrow of the proteftant religion. The Com-

mons reprefented it to the King, who prayed they

would releafe him as he had taken the matter into

his own hand : on giving bail for 20001. he was

difcharged out of cuflody. The Commons took

the matter up next fefTion ; they committed him

afrefh, Augufl 3d, and April 10, 1626, they pafTed

certain refolutions againft his book, but the King

took the matter out of their hands, and fo it ended.

2d Charles Ift, 1626, Mr. More was committed

by the Commons to the Tower for thefe words

faid to contain a refleftion on the King, " We were

born free, and mud continue free, if the King

would keep his crown.'* Thefe words being re-

ported to his Majefty, he reprefented it to the

Houfe and they committed him in confequcnce*

K
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At the end oi ibur days the King fent to fay hie

would remit his further punifliment, and he was fet

at liberty.

1628. Mr. Rous charged Dr. Mainvvaring with

preaching two fermons affertiag the King's divine

right, and the duty of unconditional fubniiffion.

The Commons drew up a declaration of their fenti-

ments, and demanded a conference with the Lords,

in which it was agreed he (hould be impeached j

and he was accordingly tried and fentenced to make

recantation on his knees before both Houfes.

May 27, 1641, Mr. Taylor was brought before

the Houfe for having faid, " Ttiat they had com-

mitted murder by the execution of the Earl of

Strafford, and that he would not for the world

have fo much guilt lie on his confcience as they

had on theirs by that fentence." He was expelled

the Houfe and voted incapable of ever again being

chofcn, committed to the Tower during pleafure.

and ordered to make recantation of his words at

Windfor where they were uttered, and at the bar

of the Houfe.———The power exerted by the Long

Parliament was chiefly that of impeachment, by

which they got ridofthofe who ftoodin the way of their

authority, and drew the whole power of the flate

intotheir ownhands; they didnot flopat merebreaches

of privilege, but, under pretence of the public good,

they voted every thing unlawful which oppofed or
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thwarted their opinions or their will. The follow-

ing, tho* perhaps trifling, fliews at lead the fplrit of

the Houfe.

June 9, 1641, The Houfe fitting late, candles

were brought in by raiftake, and Sir W, Widdring-

ton and Mr. Price taking them from the Serjeant

without a general command, created fome buftle.

Mr. Hollis the next day mored that for this breach

of order they (hould both be fent to the Tower

during pleafure. They were ordered to receive

their fentence kneeling, which they at fir ft refufed,

but at laft complied.

1660. The nrft inflance to be found after the

refloration, of the Commons noticing a libel, is that

of Dr. Drake, who publifhed a pamphlet -entitled

" The Long Parliament Revived j" in which he af-

ferted, that the former Parliament not being legally

diflolved, that which was then alTembled could not

be legal. The Commons voted him to be im-

peached, and the Lords, j.fter the articles of im-

peachment were prefented, left him to be profecut-

ed by the Attorney General in the King's Bench ;

for which proceeding, I Oiould fuppofe they could

not be fairly authorized,

1668. The affair of Skinner and Sir Samuel

Barnardifton caufed a difpute about the jurifdidion

of the two HoufeSo Skinner, who had been fcri-

oufly aggrieved by the Eaft India Company, brought
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his cafe at once before the Lords, and they gave

him damages to the amount of 50001. The Com-
pany knowing no balance againfl the power of one

Houfe but the power of the other, feek redrefs by

their governor, from the Commons, who, jealous

of the Lords, vote their proceedings illegal, and

that Skinner, for profecuting a fuit by petition in

the Lords, and procuring judgment to be ferved on

Sir S. Barnardifton, a member of the Commons,

was guilty of a breach of privilege, and therefore or-

dered him to the cuftody of the Serjeant. The Lords,

piqued at this proceeding, demanded a conference,

but after two or three conferences, fettled nothing.

They then declared the petition of the Company

fcandalous, and imprifoned Barnardiflon, &c. The

Commons on this voted, " That whoever fhould

aid or affift in executing the fentence of the Houfe

of Lords, fhould be confidered as a traitor to the

rights and liberties of the Commons of England,

and an infringer of the privileges of the Houfe."

The King, to fettle the difpute, prorogued the Par-

liament. The next feffion, however, the Commons

refumed the affair, and palled feveral refoluiions,

declaring the right of the fubject to petition the

Houfe of Commons for a redrefs of grievances, in

which cafe the Lords had no right to interfere,

\j'ithout being referred to by the Commons, it be-

ing thejole right of the Commons to receive peti-
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tlons ; that the Houfe of Peers, like every other

court, mufl be guided and governed by law, other-

wife their Lordfhip's judicature would be boundlefs

and above law, and the p^rty grieved without re-

medy. The King fummoned the two Houfes to

his palace and propofed to them to cancel the pro-

ceedings on both fides, which propofal they

joyfully accepted, and then, as Andrew Marvel

tells us, Sir James Clifford carried the Speaker,

his mace, and all the members, into the King's cel-

lar to drink his health.

Another difpute about jurifdidion between the

two Houfes arofe in 1675, in which the Commons
denied the right of the Lords to hear appeals from

inferior courts. Dr. Shirley having loft his caufe

againll Sir J. Fagg, appealed to the Lords, who

cited the faid Sir John before them. The Com-

mons interfered. The Lords voted it a breach of

Magna Charta, as delaying juftice. The Commons

voted the appeal which cited one of their members,

a breach of privilege, and committed all the council

concerned in it to the cuflody of their Serjeant, and

afterwards to the Tower.

The cafes of Stoughton v. Onflow, and Crifpe

"J, Dalniahoy, of the fame kind, happened about

the fame period, and the fame arguments were ufed

in all by the Lords againft: the inordinate power

claimed by the Commons, under the name of pri-
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vilege. No victory feemed to be gained by either

party, except that the Lords had law and jufiice on

their fide, and the Commons only ftrength.

Auguft, 1675. Col. John Howard, brother to

the Earl of Carlifle, having been killed in an ac-

tion between the Germans and the French, Lord

Cavendifh and Sr T. Meres being together, were

heard to fay, " That he deferred no better, having

ferved againft a vote in Parliament.'* This coming

to the ears of his brother, Mr. T. Howard, he

wrote a fcandalous and abufive letter, calling thcfe

gentlemen incendiaries, &c. and had copies of the

letter difperfed. The Houfe fent a committee to

him, being ill of the gout, to know if he acknow-

ledged the letter : his anfvver was, " He would fay

nothing, but leave it to be proved,'* A few days,

after he was fent for to the Houfe, but not in cuf-

tody, and having neither affirmed nor denied any

thing, the Houfe voted, " That he was the author

of the paper, and committed him to the Tower." A
fummary mode of proceeding, and grounded on

that pernicious dodlrine of confl:ru6tive contempt.

1 676-7. The Lords having fined and fent to the

Tower one Dr. Carey for a libel on the Parliament,

the Commons took the matter up ; in the courfe of

the debate Sir T. Lee faid, " That crimes againffc

the government ought not to be puniflied in Parlia-

ment for the law Is open," Mr. Powle faid, " If
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this be fo, no Commoner in England but is at the

Lords* mercy ; what a man fays againft the go-

vernment is no more cognizable by the Lords than

in any other place ;" and yet the book certainly

fpoke againd the Parliament, for it called them

" traitors and rebels." " An invafion of our privi-

leges," faid Sawyer, " is invading the govern-

ment." Sir W. Coventry anfwcred, " We are not

the government, but a part of the legiflature."

Serjeant Maynard faid, " If a man contemns a

court, that court may fine him j if Dr. Carey be

committed for contempt of an order, fee what it is,

and whether you will go thro* with it or not."

1680. The King having become tired of Parlia-

ments, and threatening to diflblve that lately affem-

bled, the country party foreleeing the tendency of

his meafures to introduce arbitrary power, con-

trived to get petitions from different parts of the

nation : how they were got, has been humouroufly

defcribed, but no matter how ; for iho' they might

not expreis the fenfe of the people, they expreffed

their interefl. His Majefty treated them with great

levity and contempt, and his courtiers threw every

difficulty in their way, and caufed many of their

adherents to exprefs their abhorrence and detefta-

tion of fuch petitioning. The Houfe of Commons,

iheretore, as the guardian of the people's rights, re-

folved, "That it is, and ever hath been, the undoubt-
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cd fight of the fubject to petition the King for call"

ing Parliaments and redrelling grievances ; that to

traduce fuch petitioning, and reprefent it to his Ma-

jefty as tumultuous and feditious, is treafon to the

liberty of the fubjeft, and contributes to the defign

of fubverting the antient legal conftitution of this

kingdom, and introducing arbitrary power ; that a

committee be nominated to enquire after all luch

perfons as have thus oiFended againd the right of

the fubjta."

Odober 28th, It having been proved that Sir

Robert Cann had traduced the right of petitioning,

and uttered feveral words refle£ling upon Sir T,

Knight, a member, it was ordered that he be com-

mitted to the Tower and rxpelled the Houfe.

Oclober 29th, The Commons refolved, '* That

Sir F. Wythins having prefented an addrefs to his

Majefty, exprefling an abhorrence of the fubjed*s

petitions, Is a traitor to the liberties of the fub-

je£t. Ordered, '* That Sir F. Wythins be ex-

pelled the Houfe and receive his fentence on

his knees from the Speaker; and thus the pri-

vileges of the Houfe were exerted to defend the

privileges of the people, or rather an unconfti-

tutional ftretch of power was exerted on the occa-

fion J for however great the good that might be ob-

tained by it, it cannot be denied that the arbitrary

power of commitment is contrary to. the falutary
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provifions of Magna Charta ; and as all the good

it eflfeded, might have been equally obtained by the

mere expulfion of thefe traitorous members, it is

a pity that the Houfe exceeded its authority, and

exerted an arbitrary power, even in the defence of

liberty.

Dec. 9th, 1680, Mr. Sheridan was imprifoned

in the Tower for denying the right of petitioning :

he demanded a Habeas Corpus, which mod of the

Judges fearing to grant, g^Dt out of the way ; but it was

granted by Baron Wefton, The Commons, on the

writ being ferved, had a long debate how they

fliould proceed, and after many violent fpeeches

againfl the power of the Judges to bail for commit-

ments by the Houfe, the matter dropped. Some-

time after it was ordered, " Sir F. North, Sir T.

Jones, and Baron Wefton, (hould be impeached 5

but the Parliament being prorogued, that alfo drop-

ped.

July 6th, 1689, Colonel Birth gave In the re-

port of the committee nominated to confider the

petition of John Topham, Efq. Serjeant at Arms,

who had been ferved with feveral a6tions by perfons

whom he had taken into cuftody by order of the

Houfe, but that his pleas were overruled by the

Judges. Thefe Judges, fix in number, who had

fat during that time in the King's Bench, were fum-

moned to attend the Houfe, and their judgments

L
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reverfed, as contrary to the privileges of Parlia-

ment. Sir F. Peraberton and Sir T. Jones ven-

tured to defend their condu6t, affirming that the

plea ought lo be overruled, and hoped that their

judgment was according to law, as the matter was

pleaded. Another judgment to the fame efFecl was

reverfed by the joint confent of the Lords and

Commons, and thus the Commons feem to have tri-

umphed, not only over the Judges, but over the

law, by committing men to prifon without a trial,

and overruling all who oppofed their power. Let

it, however, be remembered that all this was for

the exprefs purpofe of defending the fubjed's right

to petition.

January 21, 1692, A book, called "King Wil-

liam and Queen Mary Conquerors," was ordered

to be burnt by the common hangman, as contain-

ing aflertions of evil confequence to their Majefties,

the Uberties of the fubjed, and the peace of the

kingdom. The Paftoral Letter of Bifhop Burnet

received the fame treatment, as being faid to con-

tain the fird hint of that notion.

Dec. 21, 1694, Dyer, a newfwriter, was repri-

manded on his kneeg for noticing the proceedings

of the Houfe.

January ilth, 1696, The Houfe refolved, «' That

John Rye, of London, Merchant, having caufed a

libel refleding upon a member of the Houfe, to be
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printed and publifhed, is guilty of a breach of pri-

vilege j'* ordered, *' That John Rye be taken intQ

the cuftody of the Serjeant at Arms, for the faid of-

fence."

Odlober 28, 1696. A pamphlet on the Proceed-

ings of the Houfe in regard to dipt money, was

voted falfe, fcandalous, and malicious, and deftruc-

tive of the freedom and privileges of Parliament.

A few days after, being informed of a printed pa-

per entitled, A Summary Account of the Proceed-

ings, &c. they voted, <* That printing the names of

the members of the Houfe, and refledling upon

them for their condu£l in Parliament, was a breach

of the privileges of the Houfe, and deflrudive of

the freedom and liberties of the Houfe.'* A vote

diredly deftruQive of the liberty of the people to

cenfure their reprefentatives, and a new privilege

then for the firll time claimed.

Nov. 7th, 1696, Mr. Manly, a member, for

faying, " It would not be the firil time tliat people

have repented making their court to the govern-

ment at the hazard of the liberties of the nation,"

was committed to the Tower, and difcharged a few

days after on petitioning,

January 29, 1697. The queftion was put, "That

Gabriel Glover be taken mto the cuftody of the

Serjeant for fpeaking fcandalous words of the

Houfe ;" it pafled in the negative*
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May 21, 1698. The Commons requeft the King

to give direftions that Molyncux's State of Ireland

might be profecuted for denying the dependence of

Ireland on the Parliament of England.

April 3d, 1699.—Mr. Chivers was ordered to

attend for having written the two following letters s

Dear Will,

Yefterday we had a great conteft

m the Houfe about augmenting the forces, in which

my brother member fignalized himfelf /or the good

of his country. He made a violent fpeech for keep-

ing up more forces than the fenfe of the country

was for, that we poor country gentlemen were

forced to labor hard, and fit late, to overcome

them. I really believe he will never give his

country one vote, he is fo linked with the court

party, I remain,

H. Chivbrs.

To Mr, W. Wilkes, in Calne, Wiltshire.

January 5th, 1798.

Dear Brother,

I have fent yoa his Majefly's

fpeech, and a lift of thofe gentlemen who voted

for the (landing army. The queftion was, Whe-

ther the army fhould ftand, or the bill be thrown

out? but, God be praifed, we carried it. The
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number for difbanding "the army was 221, and the

lift will fhew you how many were againft it.

I remain, &c.

Henry Chivers.

To Mr. Hoskins, Calne, Wiltshire.

Mr. Chivers pleaded indifpofition. He was or-

dered to attend next day ; but not coming, the

queftion was put, that he be fent for in cuftody of

the Serjeant at Arms, which was negatived. It

was then refolved, " That publifliing the names of

members of the Houfe, and refleding upon them,

and mifreprefenting their proceedings in Parlia-

ment, is a breach of privilege, and tends to deftroy

the freedom of Parliament."

Jan. 15, 1700. Sir R. Leving was committed

to the Tower for afperfmg the condufl: of the

Irifh Commiffioners.

The affair of the Kentifli petition is the next pre-

cedent, as to time, of commitment for libels, and

as it is the only direft one for the power now claimed,

by the Houfe, it merits no fmall portion of our at-

tention.—May 8th, a petition was prefented to the

Houfe by five Kentifli gentlemen, and figned by

many of the deputy lieutenants, by 21 juflices of

the peace, all the grand jury and other freeholders

then prefent at the quarter feffions held at Maid-

.iione April 28, 1701, The petition was couched
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in the following terms :—" We, the underfigned,

&C. deeply concerned at the dangerous ftate of the

kingdoPA and of all Europe, and confidering that

the fate of us and our pofterity depends upon the

wifdom of our reprefentatives, think ourfelves com-

pelled to lay before this honorable Houfe the con-

fequence, in this conjunQure, of your fpeedy refo-

lution and mod fincere defire to anfwer the great

trufl: repofed in you by the nation ; and in regard,

that from the experience of all ages, it is manifefl

that no nation can be great or happy without union,

we hope that no pretence whatever will be able to

create a raifunderflanding among ourfelves, or the

lead diflruft of his mod facred Majefty, whofe

great aftions for this nation are written in the hearts

of his fubjeds, and can never, without the black-

efl: ingratitude, be forgotten ; we mod humbly im-

plore this honorable Houfe to have regard to the

voice of the people, that our religion and fafety

may be effectually provided for, that your loyal

addreffes may be turned into bills of fupply, and

that his mod facred Majefty (whofe propitious and

unblemiflied reign over us we pray God long to

continue) may be enabled powerfully to affift his

allies before it is too late, and your petitioners will

ever, &c."—The petition being read, it was imme-

diately refolved, " That the faid petition was fcan-

dalous, violent, and Seditious, tending to deftroy
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the conftltutlon of parliaments, and to fubvert the

eftablifhcd government of the realm ;" and then it

X92LS ordered, *' That all thofe gentlemen fliould be

taken into cuflody who had prcfented the faid peti-

tion," The order was executed with confiderable

feverity, which fo far from quieting the minds of the

people, already much irritated, caufed tumults and

difturbances in various places, and gave birth to a

memorial ligned Legion, which was addrefTed to

the Houfe and fent under cover to the Speaker.

The language of this letter, compared to that of

the petition, was fire and fulphur. Among other

things equally ftrong, it contained the following

ftatement of the nation's grievances.—" To impri-

fon men, not your own members, by no authority

but your own vote, is illegal, a notorious breach

of the liberty of the people ; it is fetting up a dif-

penfmg power which your fathers never pretended

to, bidding defiance to the Habeas Corpus A£l, de-

llruftive of the laws, and treafon to the tiufl: re-

pofed in you. Committing to cuflody thofe gen-

tlemen who, in a legal and peaceable way, came

to put you in mind of your duty, is illegal, injuri-

ous, and deflrudive of the fubjedt's right of peti-

tioning. Voting a petition %o be infolent, is ridicu-

lous and impertinent, becaufe the freeholders are

your fuperiors ; a contradiction in itfelf, and ^ con-

tempt of Englifh freedom." The paper ends with
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claiming and declaring, " That it is the undoubted!

right of the people of England, when the Parlia-

ment does not proceed according to their duty and

the people's intereft, to reprefent the fame to them,

either by petition, memorial, or addrefs.—That the

Houfe of Commons, feparately, have no legal

power to fufpend or difpenfe with the laws of the

land, any more than the King by his prerogative.—^

That the Houfe of Commons have no legal power

to imprifon any man (their own members except-

ed) or commit them to the cuftody of their Ser-

jeant ; but ought to addrefs the King, on good

grounds, to caufe fuch perfons to be apprehended,

which perfons ought to have the benefit of the Ha-

beas Corpus A6:, and be fairly brought to trial by

due courfe of law.*' They then require and de-

mand among other things, " That all the perfons

who prefented the Kentifh petition, and are now

unjuflly detained, may be difcharged or admitted to

bail, and the liberty of the fubjedl thereby recog-

nized and reftored." The Commons nominated a

committee, to lay before his Majefly the different

attempts to excite fedition and tumult, but never

named this very fmgular addrefs ; the committee

made no report, and none was ever called for. The

inconfiftency of the Commons in this inftance de-

ferves particular notice, compared with their con-

duct in the time of Charles lid, when they vindi-
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cated the fubjed's right of petitioning the Crown,

and even fent men to the Tower for denying it

;

and now, for exercifing the fame right to them-

felves, they imprlfcn men in a much worfe place,

with much greater marks of cruelty and feverity.

The King prorogued the Parliament on the 24th of

June, 1701, and diflblved it on the 28th. Three

days after the gentlemen who had been fo long

imprifoned were entertained at the Mercer's Hall

at rhe expence of the citizens, at which entertain-

ment many of the nobility and perfons of the firfl:

rank and fortune were prefent ; but the matter

ended not here, for in the next Parliament Mr.

Thomas Colpeper, having petitioned the Houfe on

an undue return, they not only declared his oppo-

nent duly elected, but voted, " That Colpeper

having been one of thofe who presented the fcanda*

lous, infolent, and feditious Kentifh petition, fliould

be committed to the Tower, and profecuted by the

King's Attorney General for the faid crime. The

Houfe alfo refolved, after much debate and contro-

verfy, " That to affert the Houfe of Commons

have no right of imprifonment but over their own

members, tends to fubvert the conflitution of that

Houfe, and that to print or publifii any books or

libels reflecting upon the Houfe or any individual

member, is a violation of the rights and privileges

of the Commons.'' Let it be diftinclly remember-

M
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ed, that tho* inftances are to be found, of perfons

not members of the Houfe being reprimanded and

committed to the Serjeant for libels on the Houfe,

this is the firfl: time in which they exprefsly claim-

ed the right of imprifonment by a folemn refolution,

and it is upon this refolution that the proceedings in

the caie of Mr. Gale Jones are founded.

Jan. 1701-2. Fuller, the famous impoftor, took

great pains to defame the Houfe ot Commons, by af-

ferting that 180,0001. had been diftributed among

them by agents of the French King, and that he

would produce the perfons at the bar of the Houfe

:

they gave him leave, and required him to do fo, but

he had no fuch perfons to produce ; and it was or-

dered " That he (liould be profecuted by the King's

Attorney General for the offence."

The commencement of Queen Ann's reign was

very fertile in libeis, all of which were noticed

either by the Lords or Commons, in the ufual way,

by a legal prcfecution.

1704. The famous Aylefbury cafe of Afhby and

White, is the next precedent in which the Commons
claimed the right of arbitrary imprifonment, and

this cafe, tho' it took up many days of difcuffion,

and filled many fheets of paper, may be flated in

a few words.—Matthew Afhby brought an adlion

at common law in the Queen's Bench againft Wil-

liam White, the mayor of Aylefbury, and others,
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the conRables of that town, for refufing to take his

vote at an eltflion of burgeffes. Three of the

Judges were of opinion that Afhby was not wrong-

ed. Lord Chief Juftice Holt differed from the reft

on this ground, that there was a great difference

between an eledion of a member and the right to

vote in it. "The Houfe of Commons," he faid,

^' were judges of the former, whether it was fairly

managed ; but the right of voting was an original

right, founded on a freehold of forty (hillings a

year, in burgage tenure or prefcription ; that all

thefe were legal tirles triable by a court of law and

not by the Houfe of Commons." The other Judges

not being of the f^ime opinion, Afhby was caft, but

the caufe was removed by writ of error to the

Houfe of Lords, who reverfed the judgment. The

Commons conceiving this an invafion of their pri-

vileges, as the fole judges of all things relating to

elections, appointed a committee to fearch the Jour-

nals of the Houfe for precedents, and another to

.examine the Records of the Queen's Bench, The

report of thefe committees was .referred to a com-

mittee of the whole Houfe, in which, after a very

-long debate, the Houfe paffed five refolutions, the

fubflance of which was, " That the right of deter-

mining all things relative to the qualifications both

-of elections and elected belongs folely to the Houfe

4of Commons—That Matthew Afliby having brought
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an a£tIon at Common law againft William White

for not receiving his vote, is guilty of a breach of

privilege ; and that all perfons concerned in bring-

ing fuch fuits are guilty of a breach of privilege.'*

The Houfe, tho* they voted Alhby guilty of a breach

of privilege, did not commit him, becaufe there

had been no declaration upon the fubjed before,

thereby acknowledging that this was a new prece-

dent, of which there had before been no example.

On thefe proceedings of the Commons, the Lords

nominated a committee, who drew up a ftate of

the cafe upon the writ of error in their Houfe, and

the reafon of their determination was, " That the

Houfe of Commons could give a man no redrcfs

who was deprived of his right to vote by the refu-

fal of an officer to admit it ; and becaufe there was

not one precedent upon record that any man fo in-

jured ever applied to the Houfe of Commons."

The judgment of the Lords being thus given, five

other men brought their aftions on the fame

ground, which fo irritated the Houfe ot Commons,

not only, as they faid, being a breach of their pri-

vileges, but being contrary to their late declaration,

a new and unheard-of crime ; they therefore fent

for thefe five men and committed them to Newgate,

where they lay three months, well fupplied and much

vifited ; at the end of that time they moved the

Queen's Bench for a Habeas Corpus, which was
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refufed by tho^e Judges againfl the opinion of Chief

Jullice Holt. On this, two of the prifoners moved

for a writ of error in the Houfe of Lords, which

fo alarmed the Commons that they petitioned her

Majefty to refufe the writ, a new and extraordinary

meaiure, and ftill more fo, the reafons they gave

to induce her Majefty to comply with their requeft,

viz. " That they had lately given great difpatch to

the fuppUes," which looked like a fort of bribe to

her Majefty. To this (he anfwered, " That their

petition, as relating to judicial proceedings, required

great deliberation j" which anfwcr, being reported

by Mr. Secretary Hedges, tlie Commons took fo

much amifs that they gave it no reply, and imme-

diately proceeded to greater extremities by com-

mitting to prifon the counfel for thefe five men

;

and dreading leaft they fliould be liberated by the

writ of error, they ordered them to be removed

from Newgate at midnight, with fuch circumftances

of terror and feverity as had feldom been exercifed

on the greateft offenders ; but the prifoners being

well fupported, it is fuppofed by Lord Wharton,

refufed to alk pardon of the Houfe. The Lords on

this came to the following refolutions : " ]fl. That

neither Houfe has a right to create themfelves any

new privileges, not warranted by the laws and cuf-

toms of Parliament. 2d, That every freeman who
conceives hirafelf injured has a right to feek for
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redrefs by aftlon at law. 3d, That the Houfe of

Commons^ by committing to Newgate, Daniel

Home, &c. for commencing an adion againft the

conftables of Aylefbury, on pretence that it was

contrary to their declaration and a breach of their

privileges, have, by fo doing, affumed a legillative

authority, and, as far as in them lies, fubjeded the

liberties of Englifiimen to the arbitrary votes of the

Houfe of Commons. 4th, That every Englifhman

when imprifoned has a right to apply for a writ of

Habeas Corpus to procure his liberty. 5th, That

for the Houfe of Commons to punifti any perfon

for afli fling in procuring fuch writ, is a breach of

the many good ftatutes provided for the liberty of

the fubjed, and of moft pernicious example. 6th,

That a writ of error is a writ of right, and ought

not to be denied, the denial thereof being an ob-

ftrudion of juflice and contrary to Magna Charta."

The above refolutions being delivered to ihe Com-

mons at a conference, who, after fome time and a

fecond conference, finding that their Serjeant had

been ferved with two writs of Habeas Corpus for

Mr. Montague and Denton, the counfel for the

Aylefbury men, they refolved, " That no Com-

moner, committed for breach of privilege, ought

to be compelled to appear in any other place, or

before any other judicature, during'^the feflion of

Parliament in which he w^as committed, and that
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the Serjeant do make no return, and for fuch refu-

fal he have the proteclion of the Houfe ; and that

the proceedings of the Houfe in relation to the

Aylefbury men are in maintenance of the rights

and privileges of the Commons of England." The

Lords, March 14, 1705, prefented to her Majefty

a Reprefentation and Addrefs, containing a brief

ftatement of the affair, and prayed her Majefty not

to refufe the writs of error which were to bring the

matter before their Lordfliip's Houfe. The Queen

anfwered, " That (he would have granted the writs

defired, had (he not feen a pofitive necefTity for

proroguing the Parliament." To this anfwer the

Lords voted their thanks, and thus this important

affair ended. It deferves, however, to be ftudied

by every man who wi(hes to be well acquainted

with the conft'tution, and in Cobbett's Pari. Reg.

vol. 6th, and Hatfell's Precedents of Proceedings,

vol. 3d, he will find all the fpeeches and arguments

on both fides ; and never was any affair more fully,

nor more ably argued, nor more conftitutional and

legal knowledge brought into a fmaller fpace. The

termination was undoubtedly friendly to the liber-

ties and rights of the people ; becaufe, as the law

now ftands, any man who conceives himfelf de-

prived of his eledlive franchife, by the refufal of

an officer to take his vote, may find redrefs at com-

mon law. Had the Commons gained their point.
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Tvithout receiving from them full faiisfadion ; and

tho' Lord Milton in the Lower Houfe, lately called

it a viftory, if it was, it is hard to fay what a vic-

tory means ; for in no other inflance were the

claims of the Commons more completely de-

feated,

March 17. The Commons took upon them to

exercife an inquifitorlal power of the prefs ; for

Sir Dudly Cullum reported from the committee

nominated to examine two books on the nature of

the Soul, " That Dr. W. Coward was the author,

and that they contained matter fcandalous, offenfive,

&c.'* The Houfe refolved, *' That they be burnt

by the hands of the common hangman;" this was

a power the Lords had before ex^rcifed ; bur fuch

offences could not by any means be brought within

a breach of privilege, and therefore it is difficult to

fay by what right the Commons aflumed to them-

felves a power of licencing the prefs, or infringing

its liberty.

March 8, 1706. A complaint was preferred to

thelioufeagainft a pamphlet intitled, **A Letter from

Sir Rowland Gwynne/' concerning the bringing the

Princefs Sophia into England as a means of fecur-

ing the Proteftant fucceflion. They addrefled the

Queen to profecute the author, if he could be

found
-f
but their vengeance at lail fell on the
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Printer, and he was Imprifoned and fined with the

utmoft feverity, contrary to the Bill of Rights,

Art. 10th, which declares, "That exceflive fines

ought not to be impofed.*'

^Nov. 25th, 1707. The Houfe being informed of

a pamphlet publlflied by Mr. Afgill, one of their

members, containing many pafTages againlt the

Chriftian religion, they ordered the book to be

burnt by the hands of the hangman, and the author

of the.faid book, (which he owned), to be expelled

the Houfe.

March 13th, 1714. Sir Richard Steel was ex-

pelled for publiftiing two periodical pamphlets call-

ed. The Crifis, and, The Englifliman, as " B^ing

fcandalous and feditious libels, containing many ex-

prefTions reflecting upon her Majefly and the go-

vernment, the nobility, gentry, clergy, and uni-

verfities of the kingdom/' It was entirely a party

affair, in which the lories got the better of the

Whigs, after a fevere parliamentary contefl.

1751. The Hon A. Murray was committed for

'a contempt of the Houfe; he fued out a Habeas

Corpus, which the judges, Denifon and Fofter, re-

fufed to admit, and he was reman led. But it muft

be remembered, his contempt was not of a libellous

nature, and that the judges only refufed to releafe

him, becaufe his offence was a contempt : contempt

is a general term, and thus one precedent creates

N
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another, contempt in time becomes a Hbel, and

a libel may in time become treafon.

1763. The Commons refolved, " That privilege

in Parliament does not extend to the writing and

publifhing feditious libels, nor ought to be allowed

to ob(lru£t the courfe of the law." A refolution

which I believe does not bear the interpretation

given to it by thofe who denied the right of the

Commons to commit for a libel. It means that a

member of the Houfe who has written a libel againft

any other, is not to be exempted from trial by the

privileges of the Houfe. The occafion which gave

rife to this refolution fufficienily explains its mean-

ing and intention. Mr. Wilkes, who had been fent

to the Tower for writing a feditious paper in the

North Britain, fued out a Habeas Corpus and was

releafed by the King's Bench, on the ground that

the privileges of Parliament extended even to pub-

lifiiing libels. The Houfe thought otherwife, and

refolved as before expreffed. Mr. Cobbett and

fome other political writers have publifhed this Re-

folution under the fignature of Philo Juftitia, who

fays, " It will be feen how far the Houfe have vio-

lated their own law by the commitment of Mr,

Gale Jones and Sir F. Burdett." Now this muft

be either grofs (lupidity, or a wilful intention to

deceive.
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1771. The cafe of Brafs Crofby, Lord Mayor of

London, who committed the Serjeant of the Houfe

for arrefting a printer, is one of the latefl: inflances of

ihe Commons exerting the power of commitment

;

and tho' the Judges in that cafe determined for the

privilege, yet it was only on the ground of his of-

fence being a contempt of the Houfe ; but the opi-

nion of fifty Judges would not alter the nature of

things, nor make that to be lawful which is againfl

the law ; for if the law of Parliament is the law of

the land, the Judges clearly are bound to take no-

tice of it
J
and a libel can never, by any fair rea-

foning, be conftrued into a contempt, for a con-

tempt Rrikes at the authority of a court, a libel

only queftions its proceedings, and may be in the

right
J
whereas a contempt is a pofitive ofFence, a

clear and undifputed fadt, not a mere opinion. The

cafe of Alderman Oliver, 1771, being nearly the

fame as the former one, requires not a more parti'

cular examination. The confideration of the other

rights and privileges of the Houfe of Commons men-

tioned in p. 5, mufl be deferred, as not ipimediately

urgent.

To prove that I have not publifhed this Treatife

to ferve the purpofe of any party, or from any

fmifter motive, 1 have produced many precedents

of commitment for libels, which Sir Francis Bur-

den has omitted j and I will now attempt to Hie r-
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that he has deduced many unfair inferences from

thofe he has cited ; and firft, he aflerts ihat the

Commons, before the year 1621, or at leaft before

the long parliament, never overleaped the bounds

of the confiitution, nor attempted to take the law

into their own hand : the fa6l however is, that till

the reign of Henry Vlllth they were retrained

from fo doing by the pcv.er of the Crown, tho' in

three remarkable inftances before that time they

attempted to enlarge their privilege to the manifeft

injury of the people, in two of which they were

hindered by the King, and in another by the inte-

grity of the Judges, vide p. 10, 11, 13. It will be

Teen alfo that I have produced may inftances of

arbitrary commitment before 1621, one only of

which Sir Francis has cited, and after fuch citation

he remarks, "That when their privileges were violat-

ed, the Houfe was content to appeal to the law,

and never overftepped the limits of the conflitution/*

The worthy Baronet has alfo omitted moft of the

cafes where the Houfe has prefumed to cenfure li-

bels, not againfi: themfelves, and has mentioned

fome of them, viz. " Hall's Sober Reply," and " Veni

Creator Paraphrafed," as inftances in which members

of the Houfe, or the whole Houfe, being libelled,

were content to leave the party accufed to be tried

by a jury of his equals; whereas they were only libels

Jigainft the eftablifhed religion. ' To the force, and
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whole bent of his argument, nothing can reafonably

be objected by any friend of liberty ; and as his

caufe was fo good, he need not have been afraid to

tell the whole truth, even where it fecmed to make

againft his pofition ; for if there were an hundred

precedents more than there are on the fide of arbi-

trary commitment, they could not make that to be

right, which is in iifelf wrong, as contrary to law, juf-

tice, and humanity. If ever there was an affair which

ought not to be determined by precedent, it is

this, becaufe precedent ought to avail nothing a-

gainft principle, where the liberties of the people

are concerned.

The proceedings and arguments in the foregoing

inftances of violated privileges, have been partly em-

ployed in the two Reports of a Committee of Pre-

cedents, in the adion brought againft the Houfe, in

the name of the Speaker, by Sir Francis Burdett

;

and by moft of the lawyers who have lately attempt-

ed to fupport the pernicious dodrine which aflerts

the power of the ?Ioufe in commitment for libels,

under the general and indefinite term of contempt.

Having undertaken to fhew that this power is of

modern origin, and not derived from immemorial

ufage, it becomes me, by all the means in my power,

Xo repel the force of the arguments ufed by thefe

legal cafuifts ; and to fhew how far they have per-

.verted fads from their dired application, and fought
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to fupport their caufe by difingenuous fophiftiye

The Committee firfl: ftate, ' That they find it to be

the uniform pradiee of the Houfe, as far as the

Journals extend, to commit to different cuftodies,

perfons whom they have adjudged guilty of a breach

of their privileges." Now they (hould firfl: have

told us what was the cafe before the commencement

of the Journals, which began, temp. Edward 6th ;

for it was in the reign of Henry 8th, as has been

fhewn, (p. 1 8) that the Houfe, with the tacit per-

miflion of that monarch, firfl exercifed the power of

commitment. The Committee next attempt to per-

vert the obvious fenfe of the 9th article of the Bill

of Rights, which fays, " That no one (hall be quef-

tioned out of Parliament, for Proceedings in Parlia-

ment," by affirming, " That it extends as clearly to

a£lions brought by individuals, as to profecutions

dire£lly inftituted by the Crown." According to

the laws of fair criticifm, the fenfe of a doubtful

paffage is always to be interpreted by the circum-

flances which gave rife to it ; now what was the

flate of things which produced the Bill of Rights?

The liberties of the Houfe of Commons had been

openly invaded by the arreft of its members, and

thofe members had been punifhed by inferior courts,

for their conduft as reprefentatives of the nation,

which things naturally occafioned a defire and avow-

ed intention, to obviate iheni in future, by a legifla-
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live provifion. Anions againfl the Houfe were then

totally unknown, becaufe the Houfe had always ac-

ted pretendedly at lead on the fide of the people, and

openly againfl the Crown; and, therefore, as the pofli-

bility of fach an aftion had never prefented itfelf to

the framers of the Bill of Rights, a provifion againfl

it was no part of their intention. The Greeks had

no law againfl: homicide, becaufe they believed the

thing impofTible' It is obvious alfo that the Bill of

Rights meant only to proteft the freedom of indivi-

duals in Parliament, againfl the oppreffion of the

Crown ; becaufe they did not believe the Parliament

capable of opprefling individuals, and therefore it

exprefsly fays, '* proceedings in Parliament," and

not proceedings '* of Parliament,'* and what more

flrongly defends this interpretation is, that the con-

clufion of the memorable Bill enadts, " That no

declarations, judgments, doings or proceedings, in

any of the faid premifes, to the detriment of the

people, ought hereafter to be drawn into example."

Another reafon why the article in queftion cannot

have the forced meaning put upon it, is, that the

Houfe was formerly the party injured : How then

can it be turned to a cafe in which the Houfe is the

party accufed of being unjufl ? Whenever it hap-

pens that the people have no redrefs againfl illegal

punifhment, their cafe is miferable in the extreme

;

but they mufl, or they ought, to have redrefs from
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the Judges, by whom the law is adminiflered ; fot

if they refufe to liften to the clairns of the people-,-

when their privileges are invaded by the privileges

of either Houfe, they are no longer the inftruments

of the law, but the agents, or the Haves, of defpo-

tifm.

The Committee then bring forward the law of

4th Henry VIII. as a general acl eftabiifhing the

Rights and Privileges of Parliament, and fo it

has been confidered both by the two Houfes

and by many eminent lawyers and writers on the

Conftitution. The Commons voted it to be fuch,

on the ] 2th Nov. 1667, and the Lords, 1 1th Dec.

;

and in confequence of thefe votes, on the fame day the

Lords ordered, that Lord Mollis be defired to caufe

the proceedings of the King's Bench, in the cafe a-

gainfl himfelf. Sir John Elliot, Benjamin Valentine,

Efq. to be brought up by writ of Error, upon which

they reverfed the judgment of the court, the next

Seffion, And yet, notwithftanding this high autho-

rity, I am of opinion, that the Statute, 4th Henry

VIII. meant no more than it expreffed, viz.

:

to exempt *' Richard Strode, and thofe that

be his complices, of this, or any future parliament,

from all fuits, condemnations, &c. by any other

court, or courts ;*'—but even allowing it to be de-

claratory of the general liberty of fpeech in Parlia-

ment, it is by no means declaratory of the power of
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the lloufe to punlfli whom they pleafe, and for

what they pleafe, without control ; nor does li-

berty of fpeech mean to be totally free from

cenfure, for then the liberties of the Commons
would invade the people's liberty. On the whole

it muft be obferved, that all the cafes produced by

the Committee, in which the Houfe has cenfured or

punilhed the Judges for taking cognizance of its pro-

ceeding, were only when that cognizance was at

the inftigation, or in fupport of the authority of the

Crown ; and from hence has been unfairly deduced,

the general infere ice, that the Judges have no right

to interfere in any thirT which the Flouie choofcs

to call a privilege, and 'h.s clodrine, both before

and fince the revolution, .las received fupport from

the conduct of the Judges themfelves, many of

whom having bafely furrendered their rights, as in-

terpreters of the law, have fuffered the law to be

filenced.

The Committee then ftates the practice of the

Houfe in (laying proceedings in fuits, brought a-

gainft members and their fervants during the time

of privilege, which they confider as only in fome

degree conneded with this fubjed, now it feems to

me that iho* the whole of that pradice was an inno-

vation begun in the time of Henry VIII. yet even

allowing it to be as old as the common law, it can

have no connexion wilh the prefent cafe, becaufe

O
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it was in defence of an acknowledged privilege, viz.

the freedom from arrefts ; and this is only in de-

fence of a difputed one, viz. '* The right of com-

mitting for libels ;*' and, therefore, their inference

that the acbion brought by Sir Francis Burdett a-

gainft the Speaker, is a breach of privilege, falls to

the ground ; becaufe it is not fupported by that fi-

milarity which is requifite to make the proceedings

in any two cafes equally juflifiable.

The Committee next make a diftin£lion between

commitments for contempt in general, and commit-

ments for libel ; a diltinQion unknown to the Houfe

before 1580, and fmce then the praiSlice of com-

mitment for that offence, has by no means been

uniform, or rather the reverfe, for Mr. Hatfell tells

us, "That it has been very common fince the revo-

lution, in cafes of libel, either to order the Attor-

ney General to profecute the offenders, or to ad-

drefs the king for that purpofe. The Houfe of

Lords have adopted the fame mode, tho* Lord Cla-

rendon, May 18, 1716, reports from a Committee,

without addreffing the king, but by immediate or-

der from the Houfe." The Committee tells us,

that commitment for libels has been exercifed as far

back as the Journals are to be found,—a fmall mif-

take, for the Journals go as far as Edward VL and

the firft inftance of commitment for a written libel

is in 15S0, 22d Elizabeth. The Committee next
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aflert, in direct contradidion of the fact, that the

power of commitment for libels, is part of tl)e fun-

damental law of Parliament ; and that the law of

Parliament is part oF the " lex terrge," or law of the

land, mentioned in Magna Charta, as much as the

acknowledged power of commitment by the Courts

\)f Wedminfter for contempt. Now as to the law

of Parliament, it is a pleonafm, for all the laws are

laws of Parliament, inafmuch as they are framed and

enatted by the Parliament, for no fmgle branch of

^he Parliament can make a law, tho' it may lay

down or practice certain rules for the conduct of

its own members, or for the protection of its own

authority, againfl: immediate infult or contempt

;

but as to thefe ufages being by any means in thecon-

^empiation of Magna Charta, whic^ w^s en^cleU

before the Parliament exiited, it is iqere nonfenfe,

and it is diredly contrary to the ej^planation of the

words, " lex tcrrcs," or law of the land, given in

many fubfequent llatutes—-9th Henry III. ; ^th |Ld.

UI. c. 9; 2Sth Ed. III. c.3; 2^th Ed. 1. c. 2;

^5th Ed. III. c. 4. Xhe common law of the lar4l

exifts by immemorial ufagc, the Jaw pf Parliamei^t

has no fuch exiflence ; it is merely a colle^ion of

precedents of no very ancient origin, and was lirfl:

dignified with the name of law and cuftom of I'af-

liament by Sir E. Coke, in his Inilitutcs, foon af-

ter or about the lime of tl.e great ftrijgglc b?-
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tween James Firft and the Commons, for liberty or

fpeech, and as it commonly happens in all violent

difputes, that both parties go too far, the Commons
both then, and in the time of Charles Firft, ufed h

language, when they fpoke of themfelves, which is

only applicable, and fometimes hardly applicable,

even to the High Court of Parliament, or Great

National Council. It fhould be remembered, how-

ever, that their arguments only went to deny the

power of the Judges to try their members for of-

fences committed in Parliament, to try offences com-

mitted by the Houfe of Commons, had never then

come into any man's contemplation. It is remark-

able that in mentioning the dijffcrent laws which

might be confidered as coming under the name,

laws of the land, or the leges terroe of Magna

Charta, none of the great men engaged in the ftrug-

gle with Charles Fir(i, ever named the law of Par-

liament, which the managers for the Houfe of Com-

mons would not have omitted, had they thought it

fairly came under that denomination. The Lord

Chancellor Ellesmere, in giving his opinion in the

cafe of the Poft Nati, Cobbett's State Trials, voL

*2, p. 669, 670, when he enumerates the different

laws that were comprehended under the common

law of England, never names the law of Parliament,

which no doubt he would, had he confidered it as a

t)rajich of that law, for his words are very com-
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prehenfive—'** Whether it refpeds the church, the

crown, or the fubjecl, it is comprehended under

the general term, Common law of England." Mr.

Vaughan, in the Proceedinj^s againfl Lord Claren-*

don, in a fimilar enumeration fays of the law of

Parliament this and no more :—^** There is the law

and cuftom of Parliament, called a law, ' ab omnibus

quoerenda, a multis ignorata, a paucis cognita."

The Latin words are from Sir E. Coke. The rea-

fen why thefe gentlemen differ in their enumeration

is, that in Lord Ellefmere's time, the words *lex

et confuetudo,* had not been applied to the ufages

of Parliament ; for Sir E. Coke was no. doubt the

firft who gave them that dignified appellation.—

Howel, who wrote a book on the Precedence of

Kings, in the time of Charles Firft, has a chapter

on the prudential laws and conftitution of Great

Britain, relating to princes and people. Yet in that

chapter there is no mention of a law of Parliament,

a law at that time little known, much lefs acknow^

ledged or quoted. The Committee having gener.

ally afferted the right of commitment to be recog-

nized by the Lords and by the different courts of

law, proceed to fubftantiate their affertion by proofs,

and of thefe the firll is from the Rolls of Parlia-

ment, vol. 3, p. 244, 2d. Richard IL which as

they have not condefcended to tranflate, it behoves

me to take that trouble, leaft it fliould pafs for more



110

than it is worth —^' In the faid Parliament, all the

Lords, as well fpiritual as temporal, then prefent,

claimed as their liberty and franchife, that all great

matters moved in that Parliament, and to be moved

in other Parliaments to come, touching the Peers

of the land, might be handled, adjudged, and dif-

culled by the courfe of Parliament, and not by the

civil law, nor by the common law of the land, ufed,

in the lower courts of the realm ; which claim, hV

berty, and franchife, the king kindly allowed and

granted in full Parliament."T-,-.This is a literal tran=

ilation, and it is difficult to perceive what it has to

do with the privileges of the CommonvS tho* we

fliall hereafter fee the ufe that was made of it by Sir

E. Coke, the great author of all their arbi-

trary claims. The cafe of Thorp, before no^

ticed in p. IS, is quoted only by halves; for tho

Committee never tell us that the Judges, on being

referred to by the Lords, gave their opinion as to the

law, and even added a nev/ exception from privilege,

and that the Lords, in confequence of that opinion,

determined that Thorp fhould remain in prifon.—

?

The next precedent quoted by the Committee, is

that of Strode, of which I have before given my c?

pinion, and that opinion remains unaltered. Ths

report proceeds to fay, that " The Commons tell

the Lords, 1606, that they have no doubt they aro

a court, and a court of record j" but they forget to
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tell us that in the fame year the Lords tell the Com-

mons, in the difpute concerning Naturalization,

(Vide Cobbett's Pari. Hid. vol. I, p. 1079) "That

they could not admit the term, Commons Court

of Parliament, becaufe their whole Houfe, without

the Lords, is no Court of Judicature,"—and they

told them the fame thing in 1621, in the cafe of

Edward Floyde.—(Vide Cobbett's Pari. Hifl. vol. 1,

p. 1254. The next queftion is from a report of

Precedents by Sir E. Coke, in which it is agreed,

that " The Houfe of Commons alone, hath a pow*

er of punifhment, and that judicial." How far this

quotation is accurate, I will not fay, for the report

is not to be found in Cobbett ; and I am forry that

he has omitted many other valuable reports and de-

bates. At any rate if the quotation is jufl:, it will

carry little weight, when we remember the opinion

of the Lords juft cited ; and remember alfo, that

nothing was too extravagant for Sir E. Coke to af-

fert, relating to the power of the Commons. For op-

pofing the encroachments of prerogative, the nation

owes him an everlailing obligation, but we mud
not forget that his doftrine of privilege, tended to

raife up another arbitrary power which coft the na-

tion much calamity. Notwithftanding it may have

fuited the purpofe of fome bold parliamentary lead-

ers, to claim for the Commons a judicial authority,

yet the Commons themfelves, at a period when
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they were mod effeniiaily the fervants and reprefen-

tadves of the people, have formally difclaimed it.

—

ift. Henry IV. :
*' The Commons {hewed the King,

that as the judgments of Parliament belong folely to

the King and the Lords, and not to the Commons,

except when it fhall pleafe the King to fhew them

the faid judgments ; for their eafe, let no record be

made in Parliament againft the faid Commons, that

they are or (hall be parties in any judgment given,

or to be given hereafter in Parliament." To which

It was anfwered, by the Archbifhop of Canterbury,

by command of the King : " Since the Commons

are petitioners, and the King and the Lords at all

times have had, and (hall have, the right of judg-

ments in Parliament, as the Commons have (liewnj

except in making (latutes, or in grants and fubfidies,

or fuch things for the common profit of the realm,

when the king wiflies fpecially to have their advice

and alTent,—let this order be kept and obferved

at all times in future.—(Vide Rolls Pari. vol. 3, p.

427.) The right of judicature in regard to eledions,

the Commons have fmce exercifed, and now exer-

cife ; but that they are not a Court of Record, is

evident, becaufe they cannot hold a plea for adions

whereof the debt or damage amounts to forty (hil-

lings
J
becaufe they cannot lay on fines, and becaufe

their Journals are no Records ;—all this is wholly

uncontrovertible, and yet there are fome men wha
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would give all this power to the Commons without

confidering its effedt on public liberty.

The Coramirtee tells us next, that, in the matter

of the appellant jurifdi£lion of the Lords, the Com-

mons aflert their right " to punifti by imprifonment

a Commoner that is guilty of violating their privi-

leges, that being according to the known laws and

cuftom of Parliament, declared by the King's royal

predeceflbrs in former Parliaments, and by himfelf

in this ;" and, " that neither the Great Charter,

the Petition of Right, nor any other laws, take away

the law and cuftom of Parliament, or of either

Houfe of Parliament/'—They Ihould alfo have told

us that in the fame affair, viz that of Dr. Shirley,

the Lords had afferted that the condu£l of the Com-

mons, in imprifoning the lawyers who had profecut-

ed the appeal againft a member of their Houfe, was

*' A tranfcendant invafion of the rights and liberties

of the fubjecT:, againft Magna Charta, the Petition

of Rights, and many other laws which have provid-

ed that no freeman fhall be imprifoned or otherwife

reftrained of his liberty but by due procefs of law."

Which party fpoke the truth, the public will deter-

mine, and which gaine I the vidory may be fe^ n by

a reference to the difpute.—(Vide Cobbett's State

Trials, vol. vi. p. 118?.) The aflertions of the

Commons, in their refoiutions on this affair, are

not to be pafTed by without examination ; and firft,

P
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they fay " That neither the Great Charter, &c. take

away the law and cuftom of Parliament.** The law

and cuflom of Parliament had no exiftence before

Magna Charta, and the terms lex et confuetudo Par-

liamentit were firft ufed by Sir E. Coke, and taken

from the words lex et confuetudo regni, in the old law

books ; and as to the other ftatutes alluded to they

are only confirmations of the Great Charter, and

confequently the cuftom of Parliament cannot be va-

lid againft them., for law is of higher authority than

cuftom ; a law may abrogate a cuftom, but a cuf-

tom cannot abrogate a written law.

The cafe of the famous Kentiih petition is next

cited by the Committee, and no one could have

been more unfortunately chofen, for the conduct

of the Commons was in direft violation of the right

for which they themfelves had fo nobly contended

againft Charles II. and condemned the fuflferers, by

a refolution pafled after the crime was committed,

if fuch it deferves to be called.

The cafe of Aftiby v. White comes next, but the

quotations from it are fo brief and fo garbled, that

they carry very little or no weight. It is faid that

in that cafe, the Lords never denied the right of

the Commons to commit to prifon even thofe who

are not members of their Houfe ; but the right is

allowed only with this refervation, " Whether any

thing may be a breach of privilege merely by a"^Qte
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of the Houfe ; that is, whether they have a right to

create themfelves a new privilege by their votes."

The Committee have not quoted one fingle word

more from the arguments of the Lords in that great

caufe, and for this very good reafon, the whole te-

nor of their arguments was againft: the power of

imprifonment at pleafure, affumed by the Houfe of

Commons in that cafe ; for example, " The law of

England is not governed by particular precedents,

but confifts in the reafon of them, Ratio eft anima

legis ; ubi ratio ibi jus." " The Houfe of Com-

mons have in former ages (liewn a great concern

for the perfonal freedom of their fellow fubjeds

;

but it is now infifled that their own imprifonments

are out of the reach of the law, and their legality

not to be queftioned.*" ** Refolved, That neither

Houfe hath any power to create a new privilege

which is not warranted by the known laws and cuf-

toins of Parliament.'* *' If the Houfe of Commons,

under the name of privilege, would proceed to do

things inconfiftcut with the prerogative of the

Crown, the privileges of the Lords, and the rights

Oi the people, we are bound to tell them, Thefe

* *• A privilege is much fpoken of, yet 1 (hall never be fond of

any privilege that entrenches upon my liberty as a fubjeft."

—

Sir R. Atkyns. See Proceedings againft the Earl of Claren-

don—Cobbett's Stats Trials, vol. vi. p. 355.
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are not the Commons privileges ; and if by faying,

They are the fole judges of their own privileges,

they would deprive the Crown or the Lords of no-

ticing manifeft innovations, and objeding to them

when occafion required, the Commons might take

to themfelves the whole government without con-

trol." " The law of the land can only be altered

by the legifldture." " A law without promulgation

cannot have force to create an offence.** " The li-

berty of men's perfons is the greateft of privileges,

and not to be violated but in known cafes ; the in-

vafion of it has (hook the beft confLitutions." " A
declaration of one Houfe, or of both Houfes, can-

not alter the law." " Not only the Lords but all

mankind will judge of what is not their privilege,

if the Commons claim as fuch what neither reafon,

nor law, can juftify." " Refolved, That the Houfe

of Commons, by pretending to attribute the force

of law to their Declaration, have claimed a jurifdic*

lion unknown to the conftitution, have affumed a

new privilege, and have thereby, as far as in them

lies, fubjeded the rights of Englifiimen and the free-

dom of their perfons, to their own arbitrary votes."

*' That the natural order of things was inverted in

this difpute, the Houfe of Commons taking part a-

gainft the law and the fubjed's perfonal liberty."

Such were the conllitutionai fentiments of the Lords

in 1704.
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The Committee have omitted all notice of the

proceedings ia the affair of Lord Clarendon, in

wliijh the Commions requefled the Lords to impri-

fon liim on a mere general impeachnfent ; the Lords

rcfufed till the Commons fpecified their charges,

and offered fonie very ftrong arguments againfl ar-

bitrary commitment : " A mode of proceeding

which would not leave it in the power of the Lords

to preferve Magna Charta and the Petition of Right

from invafion. Tho* this Houfe of Commons be ex-

cellently compofed, yet, allowing this claim, if ever

there (hould be a Houfe of Commons ill difpcfed or

engaged in faclion, they might by this power def-

troy the freedom of Parliament, and reduce the

Lords to as fmall number as they pleafed." *' If

the King and his Counfel are not to imprifon with

out a fpecial crime, whence comes this power of

the Houfe of Commons, by vote, to enforce a com-

mitment ? The Petition of Right has declared that

no man fhould be iraprifoned without fome charge

to which he might anfwer/* Mr. Coleman, in the

Commons, took, the fide of the Lords, and faid, "^The

law would not juftify fuch a commitment."

The Committee then advert to the recognition of

the law of Parliament by the courts of law, and

quote the opinions of all the Judges who refufed to

take Cognizance of their privileges ; and yet the re-

cognition of the laws and privileges of Parliament
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by the Judges, does not, in my opinion, make it

at all ftronger ; for tho' it was the duty of the Judges,

when the Commons fet up an unjuft claim, to have

refifted it as incompatible with the law of the land,

which they are fworn to adminifter, yet their having

either tacitly acquiefced in, or actively confirmed,

this claim, does not give it validity, if it can be

proved to be an encroachment on the rights of the

people, which the Commons v/ere efpeciaily dele-

gated to preferve. The whole law of Parliament

as it is called, beyond what is rcquifite for their de-

fence againd the power of the Crown, and their

own preferration againd immediate infult, is an ex.

crefcence which has grown out of the conilitution,

and is now almoft become a part of it, for the fame

pOA'er which enables them to commit for a libel,

might, by an equal reafon, enable them to commit

for any other crime. They are at prefect protecled

againft arrefts and alTaults, by writs of privilege, and

by the 11th Henry VI. ; and for all other oifenccs

not othervvife punifliabie, the cudody of the Ser-

jeant, and, a reprimand from the Speaker, is punilli-

ment fufficient ; and a Judge who refufes to releafe

a prifoner brought before him by Habeas Corpus,

on a commitment by either Lords or Commons, is

a traitor to t!;e law and the conftitution. " One

precedent creates another; they foon accumulate,

and confliiute law j what yefterday was fact, to day
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is doctrine."

—

Junius, The firft proof given by the

Committee, of the recognition of the law of Parlia-

ment,isan extract from Sir E. Coke, 4th Inftitute,and

itisworthy of remark, that this paffage is grounded on

the extra(^ from the Rolls of Parliament before

quoted, tho' with the addition, or interpolation, of

thefe words, " or Commons in Parliament aflem-

bled," after the words " Peers of the Realm ;'* and

from this paffage, thus interpolated, the whole law

of Parliament is derived, for I have already remark-

ed, that before the time of James 1. no fuch law

was ever heard of, and Sir E. Coke was one of its

fathers or godfathers, and the words, ' lex et con-

fuetudo parliament!,' with which he chriftened it,

are taken from the words, * lex et confuetudo reg-

ni ;' but as if the words foifted in were not fufficient

to eftablifli the claim, he adds, *' Which was fo de-

clared to be, concerning the Peers of the Realm, by

the King, and all the Lords fpiritual and temporal,

and the like, pari ratione, is for the Commons, for

any thing done or tranfacled in the Houfe of Com-

mons.*' While the laws and privileges of Parlia-

ment are confiftent with the laws of the land, or re-

late folely to their own body, the Judges, it is true,

have nothing to do with them ; but when the Lords

or Commons affume to themfelves a right, of punifh-

ing at their own difcretion, offences which are other-

wife punifhable by the law, the Judges, if they are
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called upon, have a right to interfere, and if they

refufe to do it, they violate their oath, and limit

their jurildidion ; for the law of Parliament, confi-

dered only as a body of precedents of each Houfe

feparately, is, or ought to be, fubjed to the law of

the land j it is the Parliament only that is fupreme,

and gives laws to other courts, and not the Houfe

of Commons, tiio' that Houfe, in a proteftation

drawn up by Sir E. Coke, told James 1. that they

were a fupreme court :
'* Neither thought we that

the Judges' opinion,* which yet in due place we

greatly reverence, being delivered what the com-

mon la\v was, which extends to inferior courts,

ought to bring any detriment to this high court of

Parliament, ijuhofe power being abovs the law, is not

founded on the common law, but have their rights and

privileges peculiar to themfelves.'*—(Vide Cobbet's

Pari. Hift. vol. i. p. 1037.)

It is by thus confounding the rights of each Houfe

feparately, with thofe of the two conjointly, and

the King at their head, that has been the means of

fupporting that claim of an independent legal jurif-

didion, which the Houfe of Commons does not, or

ought not, to polTefs, and with which it was not o-

riginally invefled. That the Houfe iliould have

* In the cafe of Thorp. For the reverfe of this- pernicious

doftrine, fee the conllitutional language of Junius in his Dedi-

cation.
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power to commit for a manifefl: contempt, is fome-

what reafonable, becaufe it can by no other means

be punifhed ; it is not an offence againft the law of

the land, and, therefore, allowing the Houfe that

power, the Judges can have no right to interfere;

but when the Houfe puniflies offences which are

otherwife punifhable, the fubjed has a right to ex-

pe£t a legal relief from the Judges, by whom the

law is adminiflered, or the Houfe would become an

inftrument of oppreffion.

The Committee next cite the opinion of Lord

Chief Juftice North, in the affair of Barnadifton v,

Soame, but fo partially, that it can hardly be faid

to be his opinion ; for tho* in the quotation given,

he has expreffed himfelf very tender of the privile-

ges of Parliament, yet he fpoke only of thofe privi-

leges relating to elections : and Sir R. Atkyns enu-

merates many matters that concern the Parliament,

of which the Judges muft take cognizance, and

others which they have declined, and left to the

Parliament to determine. He particularly inftances

the power of the Judges to determine on an ad of

Parliament whether legal or not, afortiori^ they can

give jndgment on the mere refolutions of either

Houfe.

The next cafe cited by the Committee, is that of

the Earl of Shafteibury, who was committed by the

Lords for a breach of privilege, for faying that the

Q
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Parliament then aflembled was not a legal body, inaf-

muchas a prorogation for fifteen months amounted to

a diflolation. His Lordfliip was brought by Habeas

Corpus beforetht King's Bench, but remanded by the

opinion of all the Judges; and, perhaps, ashewascom-

mittedfor acontenipt, fomewill think they were in the

right ; but they who fay that no man ought to be

committed contrary to Magna Charta, mufl think

they countenanced an arbitrary power, and furren-

dered their right of proteding the fubjed -by the

fhield of the law ; and it muft be noticed, that the

Judges did not refufe to bail him becaufe they ac-

knowledged a general power in the Lords to impri-

fon, but merely becaufe the offence was committed

in facie curiae or in face of the court, and could

not otherwife be puniflied. The arguments of his

Lordlhip and his counftl were very powerful

and hardly to be anfwered.—(Vide Cobbett's State

Trials, vol 6 ) In quoting the opinion of Chief

Juftice Rainstord, there is an error in the Report

of the Committee, which makes nonfenfe j the lad

words are a *' Prerogative,'* which ought to be, a

" Prorogation." A letter of Lord Shaftfbury to a

friend, has lately been publilhed, which, as it con-

tains very ftrong arguments againft the power of im*

prifonment in either Houfe, I will infert.
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My dear Lord,

I fuppofe you concur very heartily with

me in derpifing the worthy fet of gentlemen who

prefide in the King's Bench ; they are, indeed,

truly contemptible, and either know nothing of com-

mon honefty, or very little of common law. They

could not meddle in my affair, they gravely infmu-

ated, for fear of offending the privileges of Parlia-

ment \ Pray what are their privileges ? Can there

be any privileges fuperior to the law of the land ?

Or can the Parliament, which is appointed for no

other purpofe but to defend the Conflitution, claim a

right from this very appointment to violate the Con-

flitution, in the tendered pointy whenever they

pleafe ? If we examine the end for which the pri-

vileges of Parliament were originally granted, we

fhall find that they ivere granted to prevent the mem'

bers of both Houfes from being obfiruded in the necef-

fary bufinefs of the kingdom, and to hinder any im-

pediment in their private aiFairs from proving pre-

judicial to the intereft of the public. Privileges

could never be allowed, furely, with a view of op-

prefling the fubjeft ; nor could it ever be fuppofed

that the Con-stitutiqn would think of inve/iing any

fet of men with privileges that mufi inevitably tend to

the deflru£tion of itfelf and annihilate the very laws

which it defigned tofupport and defend ; to make ufe
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of fuch an argument would be weak ; to believe it,

abfolutely ridiculous. There are two things, my

dear Lord, which the people fhould always carefully

guard againft ; and thefe are, the arbitrary views

of the Crown,—and the ariftocratical machinations

of the Parliament. The whole kingdom would be

in a flame, and juflly, if the King pretended a pri-

vilege of trampling on the laws and imprifoning the

fubjed at pleafure ; yet how is the adion lefs jufti-

fiuble in him than in either Houfe of Parliament ?

Power is a natural wifti in the mind of men, and if

any one branch of the legiflature is fuffered to make

an arbitrary exercife of it, the defire will undoubt-

ed increafe with the means, and thofe who now

plead their pleafure as a right to difpofe of our per-

fons, will in a little time look upon the fame plea-

fure as a fufficient reafon to difpofe of our Iives,x In

fliort, ' nS MUCH BETTER TO LIVE UNDER
A DESPOTIC PRINCE, THAN UNDER A
ptSPO lie PARLIAMENT, for in the latter cafe

we have a thou/and tyrants to kneel to, whereas in

the former we (hould have but one ! Upon the

whole, ray dear Lord, my treatment will be an in-

delit>le llain to the Britifh annals ; and pity it is that

our Conltitution did not retain fome pow&r of pu-

nifhing ihofe members of Parliament in a moft ex-

emplary manner, who (hould infolently fet their

^ills againft the judgment of our laws, and claim a
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privilege to enflave their fellow-fubjefls at every turn

of whimfey or caprice. The meanefl man in the

kingdom, that is not a fervant to either Houfe, is

not bouid in duty to obey the order of it ; for as he

can be confined by nothing but the laws, and as the

laws muft be enaded by the joint concurrence of

the three eftates, there can confequently be no ob-

ligatory power refulting from the private refolulion

of any one.

I am, my dear Lord, &c. &c.

Shaftesbory,

To the Tentiment exprefled by his Lordfhip, print-

ed in capitals, 1 by no means agree, on many ac-

counts, which it is not requifite now to fpecify.

The Committee forgot to add, that the whole of

the proceedings in Lord Shaftefbury*s cafe, were

a few years after voted by the Houfe to be unpar-

liamentary, and flruck out of the Journals—'' That

they might never be drawn into precedent in future."

(Lords' Journals, Nov. 13, 1680.) And yet what

compenfation was all this to his Lordfhip for twelve

months imprifonment, fo rigorous that he was not

even permitted to fee his friends and relations, and

from which his age and infirmities only compelled

him to petition for a releife : had the Judges known

their duty or performed it, he would have been
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Ipared at leafl: nine months deprivation of that dear-

eft of all earthly bit flings, liberty.

The arguments of the Judges in the cafe of A,

Murray, all tend to exprefs their ignorance of the

privileges of the Houfe of Commons ; an ignorance

of which thty ought to have been afliamed, for as

Johnfon fays, *' Where knowledge is a duty, igno-

rance is a crime ;" and every Judge ought to be

well acquainted with the conftitution. It is to be

remarked, however, that their argument refts chief-

ly on the idea that Mr. Murray was committed for

a contempt. Now a contempt ought to have a de-

finite meaning ; a libel is not a contempt, becaufe

the mere accufing a man, or body of men, of doing

wrong, does not imply, nor include contempt. Mr,

Juftice Forfter faid, ** The law of Parliament is the

law of the land, and there would be an end of all

law, i£ the Houfe of Commons could not commit

for a contempt.'* It is to be hoped that the law

does not reft on fo flender a foundation. Forfter

is at leaft, however, one peg lower than Coke, when

he calls the law of Parliament the law of the land,

for the latter fays, *' it is fuperior to all law." We
have heard much of prerogative lawyers, but Coke

was a privilege lawyer.

The Lord Chief Juftice de Grey, in Croftjy's cafe,

next cited by the Committee, fays, ** The Houfe of

Commons could always commit in many cafes*'—
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we have feen that they could not—" and it is now

agreed [hat they can commit generally for all con'

tempts \* and thus we fee it acknowledged that the

power of committing for all contempts^ is a new pri-

vilege, lately acquired, and not inherent in the

Houfe of Commons. His Lordfhip might have been

a very good lawyer, but he knew little of the Con-

ftitution, with which every Judge ought to be well

acquainted. In another part of his fpeech, his

Lord(h-p (hewed Hill greater ignorance of the State

law, tor he aflVrted that the judges have no cogni-

zance of the Ads of the Houfes of Parliament, and

yet we have feen that former Judges never hefitated,

nor ought they ta hefitate, in faying what is, or

what is not, an Ad of ParHament.* Judge Gould,

in the fame cafe, repeated the words of the Chief

Juftice, and Blackltone, that great luminary of the

law, followed to the fame purport ; but if an hun-

dred Judges had all faid the fame thing, it would

have (ignified no more, as Lord Erfkine faid, "Than
the hum of fo many great flies buzzing againft a

wall," provided their opinions contradided the

Great Charter, which is the palladium of our liber-

ty ; for by the 25th Edward I. " All judgments

given by the Judices againft that Charter, are to be

holden for nought." When once a certain fet of

See the arguments of Sir R. Atkyns, in the cafe of Bar-
nardUlon v. Soame—Cobbctt's State Triab, vol. i. p. lob^.
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terms and ideas become familiar with any clafs of

men, it is furprifing with what facility ttiey pafs

from one to another without the flighteil proof or

examination.

The cafe of Mr. Alderman Oliver was fimilar to

that of Crofby, tho* it was argued in the Exchequer,

and all the Judges of that court were alike unani-

mous ; the law of Parliament was on their tongues,

tho' they knew not what it meant.

,

The lafl: cafe cited by the Committee, as an ac-

knov^ledgment of the law of Parliament, by K^gal

authorities, is that of my friend Mr. Flower, and

it happens it was thro* me that that cafe ever came

before either the Houle of Lords or the King's Bench,

for having many years ago, when a refident member

of the Senate of the Univerfity of Cambridge, taken

great pains to recall the Bilhop of Landaff to his

duty as Profeflbr of Divinity, and finding it all to

no purpofe, I ventured to addrefs a letter to his

Lordfhip in the Cambridge Intelligencer, pubiifhed

by Mr. Flower, which he did me the ho-

nor to anfwer, explaining his reafons for having

given up his refidence at Cambridge, and ftating

that in order to enable him to give up his proftffor-

fhip, he had folicited Mr. Pitt for preferment, not

as a private, but as a public man, and a laborious

fervant of the univerfity. Pitt, who was too much

of a ftatefman to reward any fervices but thofe per-
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formed for himfelf, treated his letter with contempt,

and gave him no anfA'er ; but his Lord (hip, I ima-

gine, felt fomewhat afliamed of his policy, and re-

quefted me not to publifli his reply, which I too

readily aflented to, for as our correfpondence was

of a public nature, it ought to have been publiftied.

I (hcvved the letter, hovvever, to my friend Flower,

and he fometime after accufed the Biihop of turning

apoftate, and foliciting Pitt for preferment ; in this

there was a Httle confufion of dates, becaufe the

Bifhop did not vote with Pitt till long after he had fo-

licited preferment. For this, however, Mr. Flower was

voted guilty of a libel by the Houfe of Lords, and

fentenced to fix months imprifonment. This was

the oftenfible reafon, the real one I believe to have

been his general feverity againd Pitt's adminiftration

:

a few days after his commitment, he moved for a

Habeas Corpus, and his cafe was mofl; fully and

ably argued by Mr. Clifford, and yet Lord Kenyon,

in the face of argument, law, and reafon, ordered

him to be remanded. So much for the opinion of

the Judges in fupport of the privileges of either

Houfe : they may be weighty as precedents, but

weighed in the balance againft Magna Charta, againft

reafon, and the principles of liberty, they are lighter

than the lighted particle of matter.

Having thus far followed the Committee, in exa-

mining the opinions of all the Judges they have

R
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quoted, I will now produce the opinions of other

Judges on the contrary fide of the queftion ; and

firil I need not long infift on thofe which they gave

in Thorp's cafe, with the great Fortefcue at their

head, for tho' their language has been the ground-

work and origin of all the unconftitutional dodrines

that have fmce been delivered on the fubjedt of par-

liamentary privilege, yet their condud was the mo-

del which all other Judges ought to have imitated,

tho' they have forfaken it, for they declared the law

upon the cafe, and they thereby {hewed the law to

be fuperior to privilege.

The next inftance of the Judges giving an opinion

againfl: privilege, is in the cafe of Ryver v. Cofyns,

p. 17, wherein they all agreed, that the defendant

ought not to be exempted from being impleaded in a

civil adlion by reafon of privilege. Wc have feen

that the Lord Chancellor Bromley refufed to allow

a claim of privilege, p, 24. I have before referred

to the argument of Sir R. Atkyns, where many in-

ftances are cited of the Judges examining the validity

of A6ls of Parliament. 1 he opinion of Lord Cla-

rendon, on the extent to which privilege was car-

ried by the Long Parliament, is equally applicable

to the dodrines that have been fmce mentioned on

the indefinite nature of thofe privileges, and if the

opinion of fo great a man is of any weight, it ought

to have focne effed in ftemming thai; torrent which
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is likely to fweep away even the remains of om* an-

cient liberty. *' The great error of the King," he

fays, *' was that of not fubmitting the cafe to the

Judges, for they would have declared that privilege

of Parliament extended not to high treafon." The

Commons are judges of their own privileges, fo far

as the law hath declared them to be fuch, for there

can be no privilege of which the law doth not take

notice, and which is not pleadable at law. Freedom

from arrefts, and liberty of fpeech, are the chiefeft

privileges of Parliament ; that their being judges of

their own privileges fhould qualify them to make new

privileges, or that their judgment (hould make them

to be fuch, as it was a dodrine never before heard of,

could not but produce fuch effects as we have feen; by

which they have fwallovved all the liberties of the

nation in the bottomlefs gulf of their own privileges,

and no doubt thefe pretences of privilege will here-

after be efteemed the mod capital breaches of privi-

lege that ever were attempted."

—

(Clarendons Hi/i.

Book iv. p. 396.)

The opinions of another Judge on this fubject,

are in my opinion incontrovertible, nor have they

ever been anfvvered. Jenkins, a Welfh Judge, who

was tried by the Parliament for aiding the caufe of

Charles I. refufed to acknowledge their jurifdidion,

and the fubftance of his argument againfl: it, is com-

prehended in ths following pofitions :
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** The Houfe of Commons is no court ; every

court hath power to examine upon oath, this power

the Houfe hath never claimed ; every court of Re-

cord, or not of Record, hath power to examine up-

on oath ; an examination without oath is only a com-

munication. There is no court without a power of

trial ; the Houfe of Commons hath no power to try

any offence, nor ever pradifed it by bill, indidment,

information, plaint, or original writ, to reduce it lo

trial by verdid", demurrer, or examination of wit-

neffes upon oath, without which there can be no

trial nor judgment. A court mufl; be either by the

King's patent, by ftatute, or by the common law,

which is common and conftant ufage. The Houfe

of Commons hath no patent to be a court, nor fta-

tute to be a court, nor common ufage ; they have

no Journal Book before Edward VI. It is ordained

that no man (hall be imprifoned, or put out of his

franchife, but by indidlment, or prefentment, or by

original writ, at the common law, for fo is the lex

ierrcSt mentioned in Magna Charta, c. 29, expound-

ed by the 25th Edward I. c. 1. All judges and

commiffioners are to proceedfecwidum legemet confue-

iudmcn regyii Angli(£^ and, therefore, the Houfe of

Commons by themfelves, proceeding not by indift-

ment, prefentment, or original writ, have no power

to imprifon men, or to put them out of their fran-

chife."
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The law and cuftom of the land is, that a

Parliament hath power over my life, liberty, and

goods, but the Houfe of Commons hath no fuch

power. Lord Coke fays, the Houfe of Commons

have impofed fines and imprifoned men in Queen

Elizabeth's time, fmce ifl. Inft. 19, 6. A few tads,

of late time, never quellioned, make no power, nor

court
J

for the words of the Statute of 6th Henry

Vlll. c. 16, that a licence for any member to depart

from the Houfe of Commons, is to be recorded in

the book of the clerk of that Houfe, doth not con-

clude that Houfe to be a court of Record, 4th Inft.

(Vide Cobbett's State Trials, vol. iv, p, 922, &c.)

Mr. Hargrave, in his preface to Lord Hale, on

the Jurifdiction of the Houfe of Lords, fays, that he

pofTeffes a full report in MS. of Lord Chief Juflice

Bridgeman's judgment in the cafe of Benyon v.

Evelyn, in which the authority of the Judges to

take cognizance of queflions of privilege, is alTerted,

and was exercifed, 14th Charles II. The opinions

maintained by the Lords in the cafe of Afhby v.

White, to that effeft, are full, clear, and incontro-

vertible ; of which the following are fpecimens.

—

*' If commitments by the Commons are examinable

in no other place, then Englifhmen are fure of their

liberty no longer than the Houfe pleafes ; and men

may be allowed at leaft to wilh it were not fo, tho'

they may have a high opinion of the ju(\ice of that
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Houfe." " The courts of Weftminfter muft of ne*

ceffity judge of the privileges of Parliament in many

cafes. When any perfon prays a writ of p»-ivilege

(an ancient cuflom and yet often pradifed upon oc-

cafion) the court where the writ is prayed muft ex-

ercife a difcretionary power whether the party has a

right to privilege or not. Suppofe the Serjeant of

the Houfe fhould kill or be kilUd in the execution

of a warrant of the 'Houfe, on an indidment for

murder, the court muft judge of the legality of the

warrant. In cafe of affronts to the perfon of the

Speaker, or words fpoken againft the whole Houfe

of Commons, fuch offences might be profecuted in

courts below, which would be no breach of privilege

were they noticed by thofe courts."

*' The votes of the Houfe of Commons were

never yet likened to the Queen*s writs, and yet the

Judges are bound not to take notice of them, but

to ad according to law.'* " The Judges are fvvorn

to proceed to do juftice, notwithftanding any com-

mand under the Great or Privy Seal, or any other

authority whatever. And fubjecls of England have

no longer an inheritance in the law, if the Judges

are to take notice of the votes of either Houfe of

Parliament, and regulate their judgments by this

ftandard. The votes are not always uniform in

either Houfe, and the two Houfes often differ, the
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Judges would, therefore, be under a great difficulty

which to yield to."

The fentiments of the Lords on the Commons
committing men of the law for pleading in behalf

of their prifoners, are very forcible, tho' too long

to be all repeated. " No lawyer ever fuffered, for

ferving his client even againft the Crown." EvenLord

Kenyon acknowledged that the Judges might, on

fome occafions, determine on Parliamentary privi-

lege.—" I do not fay there can be no cafe in which

the Houfe of Commons, and Houfe of Lords too,

may carry their privileges beyond the law, and

when that is the cafe, and the fubje£t comes judici-

ally before a court of law, a court of law will not

fwerve from its duty, but will determine according

to law. (Vide Cobbett*s State Trials, vol. vi. p.

1123.)

The cafes of commitment for contempt by courts

of Juftice, as applied by the Committee to the Houfe

of Commons, are numerous, but are all of too mo-

dern a date to give any fanftion to the proceedings

of the Houfe in fimilar circumftances, and they are

incompetent to prove any right by analogy, inaf-

much as courts of law when committing for libels,

have exceeded their Jurifdi<5tion, and encroached on

the right of the fubjeft. Every court has a right to

punilh for an actual contempt, or interruption of

procefs
J

it is an immediate obftrudion to the exer-
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cife of its functions, and, therefore, muft be imme-

diately removed ; but an impHed, or conftruclive

contempt, fuch as a libel, is of a different nature, it

is more flow in its operation, and therefore requires

not fo fpeedy a remedy. The inftances of attach-

ment by courts of law, are all for libels, and except

one, are of no earlier a date than 11th Anne, and

that one is not only doubtful, but unequal of itfelf

to prove an ancient and uninterrupted cuftom.

The long opinion of Sir Eardly Wilmot, as it was

neither delivered in court, nor publiflied, carries

with it little authority, but if it had been, it would

have derived its whole weight from thofe circum-

ftances, as its intrinfic merits are not fuch as to en-

force conviction with any impartial man ; to prove

this, I need only give one fpecimen of the learned

Judges reafoning.—" The offence of libelling Judges

in their judicial capacity, is in my opinion a more

proper fubjtd of attachment than any other what-

ever. The arraigning the King's Judges, is arraign-

ing the King's juftice, it is an impeachment of his

wifdom and goodnefs, and excites in the minds of

men a general diffatisfadion with all judicial deter-

minations."—Let Judges be impartial and uncor-

rupt, and they may laugh at the paltry efforts of li-

bellers.

It has been already remarked, that courts of law

have only in modem times affuraed the right of pu-
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hiihing by attachment thofe who have ventured to

impeach their proceedings, or cad rtfle^ions on

their charader, the ancient mode of puniftiment was

more flow, and more regular, tho' more tedious.

One of the earhefl inflances upon record of any man

being punifhed for a libel upon a Judge in the exe-

cution of his office, is that of John Cavendifh, a fi(h-

monger of London, who accufed Michael de la Pole,

the Lord Chancellor, of taking bribes from him for

expediting a fuit, and then afterwards refufmg to

determine it, thus delaying and denying juftice

to the fubjeds of the realm, 7th Richard IL He

prefented a petition to Parliament, containing thefe

allegations, which being denied by the Chancellor,

he retracted, and faid he only meant to accufe his

Lordfhip's clerk, one John Otter, on which the Par-

liament referred the matter to a fpecial commiflion,

compofed of the two Lord Chief Juflices, one Judge,

and other great officers of State, the fai I Cavendifh

was tried, found guilty, and fentenced to fine and

imprifonment. Let it be remarked, that the Par-

liament did not refer the puniftiment of the oiFender

to the Chancellor, making him a judge in his own

caufe, but to another court, and that he did not at

firft venture to punifti him in a fummary way by his

own mere authority, but fubmitted himfelf to the

Parliament. (Vide Rolls of Parliament, vol. iii. p.

168.) Thomas Wilbraham petitioned the Parliament

S
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9gainfl the Juftices of the King's Bench, "That rhey

had not aded according to law and reafon ;" the Par-

Hament fcnt the matter to the fame court, where

the offenders were indided^ convicted, and fined.

—

(Vide Cobbett's State Trials, vol. ii. p. 1074.)

The State Trials furnifli us with many inftances

of offences committed againft the Judges, and of

one even in the King's own palace, being punifhed

by the regular form of trial, and not by fummary

commitment. 33d Henry VIII. Sir E. Knevett

was tried by a fpecial commijfion^ and found guilty

by a jury, of (triking a fei vant of the Earl of

Surry, in the King's palace, at Greenwich, and fenten-

ced to have his right hand cut off, but for his noble be-

haviour in requefting rather to have the left, that

he might be better able to fave his Majefty, the King

remitted the puniftiment.—(Cobbett's State Trials,

Yol. i. p. 443to 446.) The next isthatof Sir JohnHol-

lis. Sir John Wentworth, and Mr. Lumfden, for hav-

ing traduced the public juftice,by writing, andverbally

declaring, that the murderers of Sir John Overbury

were unjuftly punifhed ; for which they were all

tried by the court of the Star Chamber, andonconvic-

tion, imprifoned each one year, and heavily fined.

(Vide Cobbett's State Trials, vol. ii. p. 1022.) The

next is that of Mr. Wraynham, for a libel on the

Lord Chancellor Bacon, in the form of a petition,

prefented to James I. He was tried in the Star
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Chamber court, found guilty, and fentenced to the

fame punifhment as in the cafe of Forth : what that

was we are not informed, la the courfe of this

trial, the Judges quote many precedents of fimilar

offenders being puniflied by the regular procefs of

trial, and not by the fummary mode of commitment.

(Vide Cobbett's State Trials, vol. ii. p. 1059.) The

next cafe is that of one Harrifon, a clergyman, for

libelling Judge Hutton, by faying aloud in the open

court, " That Judge Hutton had been guilty of

High Treafon, for the opinion he gave in the affair

of Ship money.*' Harrifon was indided in the King's

Bench, tried by a jury, and found guilty ; his fen-

tence was to be fined 50001. to be imprifoned dur-

ing the king's pleafure, and to ride round to all the

courts of Weftminfter with a paper printed on his

head, declaring his offence. Mr. Juftice Hutton

afterwards brought an adion for damages, in which

he got 10,0001. All this was abominable; I only

cite the cafe to fhew the ancient mode of proceeding

in thefe cafes, and to prove thai the furamary pro-

cefs of commitment is a modern innovation. The

Statutes 3d Edward I. 33 ; 2d Richard II. 5 ; 12th

Richard II. 2, defcandalo inagnatum, were all enad-

ed for the great officers of the Crown and Judges

of the realm, againfl faife or malicious words, or

libellous writings ; the privilege of commitment ex-

tends only to a contempt of the authority of the
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court, or to any ad of violence. The pradice of

fummary commitment by courts of Juftice for alledg-

ed libels, is wholly of modern origin, and Sir E,

Wilmot's argument, cited by the Committee of

Precedents, allows it to be fuch, for the firft part of

that argument relates only to attachments for

contemj>t, or obftrudion of procefs, and the latter

part, which rtlates to attachment for libels, does not

defend it by precedents, but by alTumptions. No
court can have a right to do that for itfelf which

another court can do for it, as no man has a right

to defend himfelf, where he can be defended by law;

for that is to take the law into his own hands, and

neither courts, nor individuals, nor bodies of men,

have any right to defend themfelves, but in cafes of

fudden emergency ; for they who live under the law,

muft fubmit to the law, or the law becomes of none

efFed, and its efficacy is fuptrfeded.

Two pamphlets written by lawyers, in defence

of the prelent claims of the Houfe, have attempted

to defend the ufe of force in executing the Speaker's

warrant ; in that attempt both Mr. Holt and Mr.

Chriftian have failed ; for thevvarrant of the Speak-

er is not a legal one ; it has been proved by Sir F,

Burdeit to want every requifite which conftitutes

fuch a warrant ; and, therefore, to give it legal, and

even military enforcement, tends to create a new

power in the State, and fo far as all power is an en-
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croachment on liberty, to diralnifii the liberty which

EngUftimen before enjoyed. Should fuch a prece-

dent, however, be eftabliflied by a court of law,

contrary to the expedtaiions of all impartial men, it

will then be time for us to petition againft fuch an

invafion of our liberty. Let us be mindful of that

period when the privileges of Parliament fubverted

the liberties of the nation, and fee that we fuffer not

from the repetition of a fimilar calamity.

All the arguments that have been ufed in various

inftances, againft the arbitrary power of imprifon-

ment, whether by a Protestor or a Kmg, are equal-

ly applicable to the fame authority exerted by either

Houfe of Parliament ; and, as the exertions of

many great and magnanimous men have fucceeded

in limiting this encroachment of the royal preroga-

tive, it is to be hoped they may he equally fuccefs-

ful againft the privilege of Parliament, for it has no

better foundation.

The reader has now had it in his power to judge

of the moft material precedents, both for and againft

the jurifdiftion of the Houfe of Commons in re-

gard to commitment for libels, and he will find

that thefe precedents are not numerous j he will

find too, that the power of commitment generally,

was not derived to it from the Crown, by whom it

was called, nor given to it by the people, by whom
it fent, but e;xercifed by itfelf no earlier than the
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reign of Henry VIII. with his tacit permiffion ; he

will find alfo, that commitment for words fpoken in

the Houfe was firfl; refoi ted to in the time of Ed-

ward VI. 1551, for words fpoken out of the Houfe

in 1559, and for a printed libel in 1580; and that

from this time the power above mentioned has been

frequently exercifed, tho' more frequently dormant

;

on this account, therefore, it would well become

the Commons, as the eledcd guardians of the

rights of the people, to forbear any further claim

to a power, the legality of which is at leaft doubtful,

and its exercife always inconfiftent with the boafted

freedom of the nation. All that has been hitherto

faid in its defence, has confifled of general alTertions

without proofs, its advocates have never (hewn the

particular utility of it either to the Houfe or the na-

tion. Mr. Ponfjnby has affirmed that this privilege

of commitment has never been exerted but for things

faid or written againfi: the proceedings of the Houfe,

and therefore the people are in no danger from it in

any other cafe whatever. I have fhewn that this is

not true, as in the cafes of the man fent to the

Tower for a fuppofed libel on the Bifiiops, of Pi-

gott for libelling the Scotch, of Floyde for fpeaking

againfl the Princefs Palatine, &c. &c. It has been

urged alfo, that the Houfe ought not to wait for re-

drefs from the flow procefs of the law, or it may in

time be brought into fuch contempt as to endanger
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even its exiftence. In my opinion the Houfe can

never be brought into contempt but by its own pro-

ceedings, and the people have fuch a natural partia-

lity for it, that they are very flow either to fpeak or

believe ill of it, till they can no longer doubt the

evidence of fa^ts, accumulated and repeated. It has

been faid alfo, that thofe who abufe this power, or

mifcondu6l themr^^lves as members, may be turned

out at a general eledion, in (hort that a whole

Houfe may be renewed ; but thofe who ufe this as

an argument feem to forget that a majority of the

Houfe is not chofen by the people, but by the

Crown and the ariflocracy. On the whole, it is

almoft impolTible to urge any thing in defence of a

power which has no legitimate origin, which is not

indifpenfibly requifite, and is attended with consi-

derable objeclions as intrenching upon public liber-

ty. The origin of this power I have ftated to be a

conceffion from Henry VIII. an arbitrary and tyran-

nical Monarch, who, to execute more fpeedy ven-

geance than the law allowed on thofe who had

caufed one of his fervants to be arrefted (who was

alfo a member of the Houfe of Commons) per-

mitted that Houfe, fays Lord Herbert in his Life

of Henry, to fend their Serjeant for the perfons,

* ' Precedents are rather to facilitate affent, than to im-

pofe belief."—Mr. Seymours fpeech on the Impeachment of

Lord Clarendon— Cobbett's State Trials, vol. vi. p. 336.

f ' No precedent can be againft the law,"—Cobbett, vol.

vi. p. 338.
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and when they refufed to obey To novel an autho.

rity, permitted the Houfe to fend them all to pri-

fon. From this period the pradice of committing

ior contempts fini began, till it is now claimed for

every thing which gives offence to the Houfe under

the name of contempt or breach of privilege

:

this is its origin, and it will be difficult to prove it of

greater antiquity : its only fupport is the dodrine

of precedents*, a found and legitimate uodrine

when ufed by lawyers and founded on law, but of

no avail againlt the lauf, or the liberty of the fub*

]edif a dodrine applied by lawyers to the confli-

tution where it does not hold, and derived from the

law where it does hold ; a doctrine too narrow for

the enlightened minds of philofophers and flaief-

men, becaufe they adt or ought to act, on the broad

and general principles of juftice and humanity. The

necelTity of it cannot be proved, becaufe the Houfe

exifted three hundred yearswithoutit,from Henry ill,

to Henry VIII. ; and becaufe the law is open for all

who are libelled or infulted ; and as the law is an

emanation from the three eftates of the realm in their

united and legiflative capacity, furely it can be no

degradation for any of them feparately, to fubmit

its authority to that which is created by the whole ;

it would be arrogating too ,much for one to fet

itfelf above the joint will of the three together ; and

to fet the law at defiance would be a bad example
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to thofe who are expefted to yield it a due

fubmiffion ; a refolution of either Houfe is no

more a law, than an ordinance of the Crown ; it

wants every requifite for a law which is required by

the conflitution ; it does not emanate from the ge-

neral will, it is not enacted by the fupreme power

of the State, in Parliament aflembled. nor can it in-

tend the general good. ]3th Charles I. c. 1, it

was enacted, " That whoever fhall alSrm that either

Houfe of Parliament can enad laws by its own autho-

rity, (hall fufFer the penalties of a premunire."

One of the the greatefl; evils which arifes from the

undefined privileges of the Houfe of Commons, is

the uncertainty they create in the minds of all thofe

whom they may ultimately afFed: j men know not

how to fquare their conduct by a rule whofe mea-

fure is indefinite, how to conform to an arbitrary

and unlimited will, and that, not the will of one

man, but of a great body of men, who may have

different ends to anfwer by the exertion of their

power, a power which, being without hmit or re-

ftriction, may become the inflrument of private re-

venge Of malice, becaufe it is now at the will of

every man who conceives himfelf offended by re-

marks on his conduct, to employ the authority of

the Houfe againft a harmlefs and unconfcious offen-

der ; it is alfo no fmall evil that it tends to remove

that falutary reflraint which the people ought at all

T
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times to have over their reprefematives, by cenfur-

ing theii* condad when they neglefl or abufe their

confidence ; for the cuftom of confulting their con-

ftituents and receiving their pay being abolifhed, the

only conne£tion now fubfifting between the elettors

and the eleded is by means of the prefs, and when

that liberty is infringed or diminifhed, a member of

Parliament is no longer a fteward for the good of

anotner, but an independent agent, who has no-

thing bur his o^vn interell to confult j and thus, the

relation and fympathy between the reprefentative

and the conftituent being diminiflied and impaired,

the conftitution will be in time fubverted.

The greateft evil of the power now claimed by

the Houfe arifes from its connexion with the exe-

cutive government ; for as it is a known and avowed

fact that the Minifter mud have a majority to carry

on his meafures, it from thence naturally follows

that the power of the Houfe is only an inftrument

in his hands to opprefs all thofe who dare to cen-

fure or oppofe his authority ; and Junius has well

remarked, that ** We contradict the fpirit of our

laws, and (hake the whole fyftem of our jurifpru*

dence, whenever we entruft a difcretionary power

over the life, liberty, or fortune of the fubjed to

any man, or fet of men whatever, upon the pre-

fumption that it will not be abufed."—Vol. ii. p. 120,

ALmon's edition.
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The jealoufy which our anceflors have always

ihewn of any infringement on Magna Charta ought

to be a ftrong motive to us, both from prudence and

gratitude, to fhew the fame regard for its prcferva-

tion ; for tho' much of it is now obfolete, yet there

are fome articles which may juftly be confiJered as

the foundation of our hberty ; and how much that

foundation is weakened by the arbitrary power of

commitment, it needs no trouble on ray part to ex-

plain.

The different laws by which Magna Charta was

either confirmed or added to, are very numerous,

I have found in Patton's Siatutes thirty of the for-

mer, and fix of the latter. 9th Henry HI. is a re-

newal of the Great Charter, or rather a new Char-

ter. 1 2th Henry HI. a fentence of curfe was given

by the Archbilhops and Bifhops againft the breakers

of the Great Charter. S5th Edward I. c. 2, All

judgments againft Magna Charta to be void and null;

c. 3, It is commanded that a copy of the Magna

Charta ftiall be fent to every cathedral in England,

there to reaiain, and be read twice in the year to the

people; c. 4, The Archbiftiops and Biihops are

commanded to pronounce excommunication on all

the breakers of this Charter, and if the Bilhops be

remifs in fo doing, the Archbifliops are commanded

to compel and diftrain them to the duty aforefaid.

5th Edward HI. c. 9, No man to be attached or fore-
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judged againfl the Great Charter and the law of the

land. 25th Edward 111. c. 4, None to be imprifon-

ed or put out of his freehold, but by the law of the

land, and due prefeniment. 28th Edward III.

None to be condemned nor imprifoned without

making an anfwer. 18th Edward III. c. 7, Not to

delay right for any order by the Great or Little Seal,

on any account. 36th Edward III. Rolls of Pari,

vol. ii. None fhall be imprifoned by fpecial mandate,

or without a due procefs of law, or legal prefent-

ment. 42d Edward III. All ftatutes againfl Magna

Charta void and null. Whoever wifhes for more

complete information on this fubjed, muft confult

the Appendix to the Trial of Penn and Mead, Cob-

bett*s State Trials, vol. vi. and the fame Trial pub-

liflied in a pamphlet by Flower.

HaHfordj near Moi-pet/if

October 7, 1810.
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ERRATA.

Page 6, note at the bottom, for " gemotrem," read " gemotum."
P. 7, 1. 16 from the bottom, after" Edward," infert " ift."

P. IZ, 1. I, for " periods," read " points."

1*. 17, 1. 16 from the bottom, after " in which" infert " an ad."
P, 24, 1. 14 from the bottom, for " p. 18" read " p. it"
P. a 8, 1. 3 from the bottom, for " to" read " and.

P. 34. 1. a from the bottom, after " the king anfwers" infert '• that he."

P. 64, 1. 9, after ' and" dele " the"

P. Ill, 1. 9, for " queftion" read " quotation."

P. 130, 1, 4 from the bottom, for " mentioned" read " maintained."

P. 86. The adtion of Afliby -v. White, was firft tried at the Aflizes for

the county of Buckingham, and a verdi(ft g\,ven for Alhby. It was re-

moved to the Queen's Bencli by White—Vide Cobbett's Pari. Reg. vol.

vi. p. 2*5, note at the bottom;

Newcastle upon Tyke,
Print£d by K. Anderson.











I p^ft<l/ G^

'P
//

y/ /^^ J
sr .-»

/
^7//

i/
^;h /A '

4 -^^ - ^ '^

K









PPBBjTBgmBBPfflpnf!^^g^^^^^^pB8Wp^|'*'*"^WP7U!!i

ir^mmimn!J^!S^^^nnnmiuinmnimm,jriu.T^^^^


