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THE

C AS E

Of the late ELECTION for the County of MIDDLESEX,

Examined on the Principles of the Constitution,

And the Authorities of Law.

THERE is a crifis, when, on certain fubjec~ts, the fober remonftrances

of truth and reafon, are of little avail againfl the mifguided impettio-

fity of public prejudice.

Happily, however, an intemperance of this kind is generally as tranfient

as it is violent; and, as its rage abates, the minds of the people become open
to conviction.

There is a regard due even to the mifapprehenfions of the public : And
no prudent Adminiftration will be inattentive to what is called popular

clamour.

Indeed the public opinion is feldom erroneous, when founded on juft infor-

mation : But removed, as the far greater part are, from the fource oftrue in-

telligence, how eafy is it for thofe who have an intereft in impofing on the

public, to miflead them by falfe reprefentations, and alarm them with vain

apprehenfions ?

Impelled by fuch miftaken motives, how frequently have the people con-

curred in meafures, which tended to defeat the very ends they had in view,

and which were ultimately deftrucYive of their own good ?

But there is that juftice and generofity in the public, not always to be

found in individuals. When the people, by candid and temperate argu-

ments, are perfuaded that their opinions and apprehenfions are groundlefs,

they are ready to renounce them, and to turn their rcfentment againft thofe

who have deceived and milled them.

B Later
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Later times fcarce afford a ftronger infrance of mifapprehenfion, than

that which PTes the minds of fome perfons, with refpect to the late im-

n rtant del, ion of the election for the county of Middlei'ex.

As few are acquainted with the true ftate of this great conftitutional

qucftion, the writer of thefe facets, who has taken fome pains to investigate

it thinks it the duty of a good citizen', to fubmit thofe reafons and authori-

to the judgment of the public, which have brought conviction to his

own mind.

To this end, he propofes to fhew from the Records of Parliament, and

the Authorities of Law, that the Houfe of Commons is legally inverted with

the power they have exercifed with refpect to the late determination of the

election for Middlefex.

Farther, that, on the general principles of reafon and conftitutional policy,

they ought to have l'uch a power : And that, in the inftance in queftion, they

have exercifed their power in a juft and conftitutional manner, not only

according to the law and ufage of parliament, but in ftrict conformity with

the adjudications in the courts of Weftminfter, on iimilar occafions.

That the Reader may be the better able to judge of the arguments tending

to prove thefc proportions, it will be neceflary previoully to ftate the pro-

ceedings of the Houfe this feffion, with refpect to Mr. JVilkes; more elpecially

js the miftakes and rnifappreheniions, which pofftfs the minds of fome, arife

from the want of being acquainted with thele proceedings, or of conndeiv

innr them with due attention and accuracy.

Mr. Wilkes, in the laft parliament,, was expelled from the Houfe of
1 iroraons. Being, moreover, by the verdicts of his country, convicted of

i rimes* for which infamous pu.nifhmcnts have not unfrequently been in-

Dieted, he thought proper to abfeond ; fo that fentence could not then be

fled upon him : Whereupon he was outlawed.

On the eve of the general election, he nevcrthelcfs appeared in public;

and, though an outlaw, was elected one of the Knights of the Shire for the

Middlefex. His outlawry however was afterwards reveried, and

itence was parked upon him ; in purfuance of which, he was committed
: tion, to the prilon of the King's Bench.

i, I . uoferf brought the confideration of bis partr-

unftanc< the Houfe, 1
)

:'^<\\\n petition} which ocoaiiohed

of the King's Bench, whereby the fcveral con-
d the f<

: thereon, appeared before the

2

His
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His petition having been heard and determined, he was afterwards

charged with a new offence; that of writing a preface to a letter, which had

been printed in the public papers : And, in the beginning of February laft,

being at the Bar of the Houfe of Commons, he confeffed himfelf the author

and publisher of the preface under confideration ; which the Houie then

refolved to be an infolent, fcandalous, and feditious libel : And afterwards

came to the following refolution;

" Resolvfd,
" That John Wilkes, Efq; a member of this Houfe, who hath, at the

" bar of this Houfe, confeffed himfelf to be the author and publifher of

" what this Houfe has refolved to be an infolent, fcandalous, and feditious

" libel : And, who has been convicted in the court of King's Bench, of
" having printed and publifhed a feditious libel, and three obfeene and im-
" pious libels, and by the judgment of the faid court, has been fentenced

" to undergo twenty-two months imprifonment, and is noiu in execution

" under the faid judgment, be expelled this Houfe."

Whereupon it was

" Ordered,
" That Mr. Speaker do iffue his warrant to the Clerk of the Crown, to

" make out a new writ for the electing a Knight of the Shire to ferve in

" this prefent parliament, for the county of Middlefex, in the room of
" John Wilkes, Efq; expelled this Houfe."

Mr. Wilkes, however, being neverthelefs returned, the Houfe, on the 17 th

of February 1769, came to the following refolution :

•

" Resolved,
" That John Wilkes, Efq; having been, in this feffion of parliament,

" expelled this Houfe, was, and is, incapable of being elecled a member
" to ferve in this prefent parliament.^

It appearing to the Houfe, that there was no other candidate at the laft

election, it was refolved, farther, That it was a void election : And it

was

" Ordered,
" That Mr. Speaker do iffue his warrant to the Clerk of the Crown, to

" make out a new writ, for the electing a Knight of the Shire to ferve in
" this prefent parliament, for the county of Middlefex, in the room of.

" John Wilkes, Efq; who is adjudged incapable cf being elected a mem-
" ber to ferve in this prefent parliament, and whofe election for the faid

" county has been declared void."

B 2 A great
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A grc.it part of the Freeholders of Middlcfex, however, being, influenced

hv a miftaken bias, obrtinutely pcrfirted in their choice, and Mr. Wilkes

was again returned. Whereupon the Houfe rejblved the Eleftion and

of Mr. Wilkes, to be null and void ; and, no other candidate

appearing to the Houfe, they ordered a new writ.

At the next eleftion, Mr. Wilkes, notwithstanding the refolutions of the

1 '.

ife, was again named as a candidate, and returned.

Whereupon the Houfe again refolved the election of Mr. Wilkes to be

null and void. But, it appearing to the Houfe that there were other candi-

dates, they ordered the poll to be brought before them ; and it appearing on

the face of the poll, that, of the candidates capable of being elected, Mr.

Luttcrell had the majority, they refolved, that Mr. Luttercll ought to have

been returned, and ordered the return to be amended, by inferting his name
in the room of Mr. Wilkes : At the fame time, they allowed the ufual liberty

for any party to petition on the merits of the election.

In confequence of this, fifteen Freeholders did prefer a petition; and on
hearing the merits of that petition, the Houfe refolved, that Mr. Luttcrell

was duly elected.

In order to (hew that the Houfe of Commons is legally inverted with the

power they have exercifed on this occafion, it will be neceflary to explain

the nature and extent of the powers conltitutionally veiled in that Houfe.

To prcferve the equal poife, which the jealoufy of our conftitution has

endeavoured to fettle, the three orders of the rtate are inverted with iepa.rate,

as well as conjunct powers.

The power of Legiflation is joint ; and there can be no act of Legijlation,

which has not received the confent of the three EJlatcs ; But belides their

itgiflative power, each Houfe has ajudicial capacity, for the maintenance,

among other purpofes, of its own authority and independence. The Peers,

in their Houfe, as Lord Coke fays, have power of judicature, and the Com-
mons, in their Houfe, alio have power of judicature : And farther, as he
add», both Houfes together, have power of judicature *j and, for this, he
refers to the Records of both Houfes.

The rule, and only rule, by which their power of judicature is directed,

is the /miv of Parliament : which, as will appear, is part of the Laiu (J
the Liini!.

• 4 Intl. 23.

As
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As every court of juftice, fays Lord Coke f, hath laws and euftoms forks

direction, fome by the common law, fome by the civil and canon law,

fame by peculiar laws and euftoms, &c. fo the high court of Parliament

fubj'jls by its oivn proper Laivs and Cujloms.

It is declared by the Records of Parliament, that all weighty matters

moved concerning the Peers of the Realm, ought to be determined, adjudged

and difcuiled by the courfe of Parliament, and not by -the civil law, nor yet

by the common laws of the land, ufed in other courts of the realm £.

The fame declaration, for the like reafon, fays Lord Coke, refpecls the:

Commons, for any thing done or moved in their Houfe : And this is the

reafon, he adds, why thejudges ought not to give any opinion of a matter of
Parliament, becavfe it is not to be decided by the common laiv, but accord-.

trig to- the laiv and citflom of Parliament; and fo the Judges (he concludes);

in divers Parliaments have confeffed *.

Thus it appears, not only from the feveral declarations of the judges of

the Land, at different times, but from the authority of the Records them-
felves §, that there is a Laiv of Parliament, which, in matters thereby cog-

nizable, is diftinct from, and independent of all other laws ; but is, never-

thelefs, a branch of the Laiv of the Land.

The Laiv ofParliament is as much the Laiv of the Land,, as the Common
Laiv, or any other branch of the general Laiv, which governs in this

realm. Lord Coke, enumerating the feveral branches of which the Law of
the Realm confifts, mentions the Laiv of Parliament as fecond in order.

Cooper, afterwards Lord Cooper, in his fpeech in the cafe of AJljby and'

White, fays, the Laiv and Cuflom of Parliament is a part of the Laiv of the-

Laud,ai\il, asfuch, ought to be taken notice of by all persons.

Lord Chief Juftice Holt, in his argument concerning the granting of a;

Llabeas Corpus to the Ailesbury men, fays, " We are bound to take notice of
the Cufloms ofParliament, for they are a part of the Laiv of the Land ; and

there are the fame methods of knowing it, as of knowing the law in Weft-

minfter-hall. In another place, he fays, The Laiv and Cujiom of Parlia-

ment, is as much the Laiv ofthe Land, as any other laiv..

t 4 Inft. 14. t 1 1 R. 2. n. 7.

* By the record of Parliament 31 H. 6. n. 27. the judges being confuited concerning the

r.leafe of fome members of the Commons, who had been imprifoned in the vacation, they an-

fwered, " That it was not their part to judge of the Parliament, which was Judge ofthe Law."

§ The Records of Parliament, as Lord Coke obfervts, are the trueft hiftpues.

The
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'

ftguage is he'd by Hale, Petyt, I' ', &c. and" will be

fleets, to have renounced, from time to

time, by the-Courts- uflice. In il.ort, all who have ever written, or

fpoken on this i ve treated die 2 '

-• - as part of ffie

La-w of the LanJ, and as a law which ail perfons, are bound to take notice

Of.

It is by this law, and by this only, that "the Houfe of Commons regulate

their proceedings, with refpecl to the various rubjec"tsof fhejurifdidion they

exercue.

The Lavo ofParliament may be confulercd as compofed of two branches .

i. The rules, orders, cuftoms, and courfe of the Houfe, with their exppfitions

of, and decilions upon the Law, with refpeft to matters within their jurif-

didion.

The cuftoms, courfc, and common judicial proceedings of a court, arc the

Law of the Court, of which the common Law rakes notice, without alledging

or pleading any ufage or prei'cription to warrant them*.

That the courfe of any particular Court is a Law, and that the determina-

tions of a Court make part of the Law of the 1 ai d has been held from

the earlieft times, fo far back even as the Year Book of I r E. 42 b.

Thus the rules, orders, and courfe of the Houfe ofCommons, with their expofi-

tion and decifions on matters cognizable before them, are as much the Law of

the Land, as the rules and orders of the Court ofKings Bench, or any other

Court, with their determinations, are the Law of the Land. Nay fuch pro-

ceedings and decifions of the Houfe of Commons, are in truth more binding

than thofe of the Courts at Weftmi niter, becaufe from the former there lies

no appeal, and it is eflential, as will be Ihcwn, to the prefervation of Public

liberty, that no appeal fhould lie.

u. The fecond branch, compofing the Law of Parliament, confifts of the

Statute Law of the realm, fo far as the fame regards the Houfe of Commons,
<<r thejurifdidion thereof.

It will not be material, on the prcfent occafion, to enquire into the various

fubjeds over which the jurifdidion of the Houfe of Commons extends. It

will ue futhuent, with regard to the qucftion now under confideration, to

• 2 Rep. 53. ,,

Ihcw
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ihew not only from (he authorities of the mofi ancient and refpectable

lawyers, but from the Records of Parliament*, that the Koufe ofCommons

—

1. Have the fole and cxclufive power of punifhing their own members, as

fuch; either by commitment, fufpenlion, expullion, or otherwife.

2. That they have the fole and exclufive power of examining and determin-

ing the rights and qualifications of Electors and Elected, together with

the returns of writs for the election of members, and in fhort all matters

incidental to fuch elections.

r. As to their power of punifhing their own members, by commitment,

Sujfien/ionj, or Expuf/ion]:, &c. the inflanees of theexercife of thofe powers

are innumerable, and the occafions on which it has been exerciled are

various.

With

* The Journals of the Houfe of Commons are Records, and mentioned as fuch 6 H. b'. c. 16.

t MEMBERS SUSPENDED.
Names. For what. Time when.

f For an offrnfive fpeech : antfcnrriplaine'd of as a pur- T

Mr. Payne, < veyor, &ci Sufpended till the doubt be cleared, S 3d April 16O4.
I W luther he might ferve, )

1 r r> u \ For granting warrants for billeting folJIers.— Suf-
J ,

> ., , „Mr. Baber, i „, 1 1 1 • 1 ,- i Qth April 162S.
J pended during plealure, J

^ir Jo. Jacob, 1-or iiv.'no; oly. Sufpended till his caufe be heard, 21 Nov. 164Q
lr ,, ,,. \ tor oitenfive words.— Sufpended during that fciTion of > ,. . .,

,.Ir.HoU:s,
} p^wmt, f

26 Apral 164.

f For fitting in the pretended High Court of Juftice, ~~)

Mr. Phillips, < &c,— SufpenJed till Committee report, and Houfe is 27th June i66r.

I .give ju Jomcnt, )
\ -. t \ tor not communicating Sufpended till he b r i

n "•
/ , T , , .

I certificate of having communicated, \ * J "' JJi -

e:,. \v„, n„,,„ I
l'°r fraud and embezzlement.— Sufpended while im- ) , ., ,, aon u m. J enn, < . . ,. . ,, , .

r
\ 21 April rooS.

( peachtnent depending againlt him, >
'

c F01 irnpofiftg on ihe Houfe, with regard to the pro- )

ir John Prettiman, tefiion of his fervant Robert Humes. Sufpeadcd > Sth April 1670.
( til! he &all produce Robert Humes, )

<

M,y i.- f ,
t For feveral misdemeanours: buinended till he at- ? r ,- , ,

r. La:ii!o;d, < , ' t. 8 March ios''
( tend to anfwer,

j W. lJ ?--

\ M E M B E R S E X P E L L E D.

home's-. For what. hen.

i r ,u . it ,,. ^ For a fland-inus libel, derogatory to the authority of?
, r.

,rl "'"'
fjhe Houfe, &e. J 14'hreo.iao.

Si: John Bei net, Fpr trib-ey, ... . aid April if ai.
li

. ,d
y>
s, -j

'" Jo. Jacob','and ' For monopoly, ..... 2 nb Ian. 164.0.
Th.m..s Web*.

Mr. Taylor,
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With regard to commitments, their power will not be difputed : But with

id to Sufpi nftom and Expulfions, more efpccially the latter, fome, with

I reafonwill be (ecu hereafter, have affe&ed to call it in queftion.

It appears from the lift in the note underneath, that the Houfe have fuf-

pended their members fometimes during pleafure, fometi tries till the member

fufpended docs a certain act, or till iomething depending be determined
;

and, at other times, during that particular feflion of Parliament : And the

caufes of thefe fufpenfions, it is l'een, are as well for offences committed

without the Houfe, as within it.

With refpect to Expuliions, they arc much more numerous than Suf-

pcnlions. In the earlier times, before the parliamentary flile had acquired

that accuracy which it has lincc attained, we find this fentence varioufly ex-

preifed. Sometimes it is that the member be fevered and cut ofF; lome-

times, that he be removed ; at other times, that he be difeharged, and at

other times that he be put out; which arc only fo many fynonimous ex-

prcflions fignifying Expulfion :— And the word Expelled, has for more than

a century part been conftantly ufed on thefe occafions.

From the note underneath, the Reader will perceive the various caufes

for which this fentence has from time to time been inflicted. Sometimes

for offences againft Religion, fometimes for offences againft the State, fome-

times for offences againft Morality, and at other times for offences againft

the Ihufe merely.

Mr. Taylor, For words impeaching thejuftice of the Houfe, - 27th May 1641.
Mr. Benfon, For felling protection?, - 2d Nov. 1641.
Mr. Afhburnham, For receiving 500 I. from French merchants, - 22d Nov. 1677.

sackville, For afperfing the king, - 25th March 1679.
f For prefenting an addrefs to his M;ijefty, cxprefling}

SirFranci, Wythers, \ an abhorrency to petition his Majcfty for calling > 29th OcT:. 1680.
( Parliaments, j

Sir P. o''crt Peyton, For fecret negociation with the Duke of York, - 14th Dec. 1680.

i • , l'„r.y b \ F01 brex'i of duty, as trufteeforcirculating exchequer 7 , .. ,o.rlkn.Iur.K.e,
j bH | s under the 5 and 6 W. and M. } 19th teb. 1700.

». ./••h \ For being the author of a book, containing many ) „., r, „11
•

A
JP». \ pro/Me and blafpbtmw exprdfions {

l8th Dec
'

, 7°7"8 -

For fraud as a contractor, - - 15th Feb. 1710.
Mr. ^

, For breach of truft and corruption, - 17th Jan. 1711.
M t\et For zfean'ialou and (iditiaus hbtl, - - 18th March 1713.
Mr: Pryfe, For 3 contempt of the Houfe, - - 23d March 1715.

, the Render may refer to the Journals of 10 May 1571, 3 March 1620
I Jan. 1(140, 2 Feb. J640. 27 May 1641, 30 Oft. 1641. 9 Dec. 1641, 2 Feb. 1641,'

,10 Aug. 1642, 1 1 June 1660, 21 April 1668, 1 Feb. 1677, 25 March
1679, 28 O ( 1680, 1 5

May 1689, 12 March 1694, 26 March 1695, 1 Feb. 1697, 2° Fcb - 1698,
16 April 11, 1 Feb. 1702, 19 Feb. 1711, 10 Jan. 1715, 22 Jan. 1716,

. 1 u. 1720, 28 Jan. 1720, 8 Match 1720, and many others.
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But however various the caufes of Expulfion may have been, the effect of

it is conftantly the fame : For, the ncccjjary confequence of Expulfion is, that

the perfon expelled fhall be incapable ofbeing elected again to fervc in the fame
Houfe ofCommons that expelled him. This incapacity is implied in the very

meaning of the word itfelf. Should any man of plain fenfc, nay Ihould any
young academician, or lchool-boy even, be afked what was underflood by
.expelling a man from any fociety, they would certainly anfvvcr, " 1 he
" meaning is, that he fhall never be a member of that club, or of that college,

" or of that fchool any more."

Expulfion clearly, ex vi termini, fignifies a total, and not a partial, ex-

clufion from the fociety or parliament from whence he is removed. If a

-member is excluded during plealure, or for a certain time only, that is, pro-

perly fpeaking, a Suspension, and not an Expulsion: And the Houfe
themfelves, as has been fhewn, have made the diftinction in manv cafes,

by making ufe of the word SuJ'pendcd, where they meant the exclusion to

be temporary; that is, either during pleafure, or for that feffion, or till fome
end be attained. But when a member is expelled, he is not excluded from
the meeting of that day, or of that feffion, but from that Parliament; that

is, from that body of which he is a member.

,
No one, acquainted with the conftitution and practice of Parliament, will

deny that the Houfe have a right to expel their own members. Indeed
their right is eftablifhed by fuch immemorial ufage, and has been exercifed in

fuchavaft multiplicity of inftances, that it is impoffible to difpute it.

It is not only evident from precedents, that the Houfe have a power of
expulfion, but it is clear from the reafon of the thing that they ought to have
fuch a power. Otherwife the molt unworthy and unfit reprefentatives may
fit in Parliament, to the difgrace and detriment of the nation. Since it is

not pretended that any fuch power is, or can be, lodged any where elfe.

But to admit their right of expelling, and argue that the member expelled

may be re-elected that Parliament, is to contend for the groffeft abfurdity

imaginable; it would expofe the judicature of the Houfe of Commons to

the moft flagrant infult and contempt ; it would render the determination
of the Houfe of Commons, totally nugatory, if the member whom they
expelled to-day, fhould be forced upon them again to-morrow. Should fuch
an extravagant abfurdity be once admitted, the determinations of the Houfe
of Commons, which is a court of judicature, from whence there lies no ap-
peal, would in fact become of lefs weight and authority than the loweft court
now exifling.

C No
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man therefore who means to argue ferioufly and candidly, will con-

d ta.it a member expelled to-day, is capable of being ele&ed the next day.

lir by whom is lie expelled ? Why by the People of Great Britain atJem-

\A'.\\ by their reprefentatives.—And ihall a part of the people, fhall the

electors of a particular county fay,—We will not be bound by the judgment

of the Majority—We will elect no other to reprefent us than the perfon

expelled ? Shall they be at liberty to reftore hinx, who had no power to ex-

pel him I Certainly not.

Suppofe, for the fake of argument, that the people inftead of being affem-

bled bv their reprefentatives, had been perfonally convened. Though in

fuch cafe every man would have a right of being prefent at an afleinbly

where his own intereft, among that of others, is in agitation, yet will any

one fay that he may not forfeit that right by indecorum, by treachery, by

immorality, &c. ? And arc not the majority of the aflembly the fole judges

of his fitnefs to continue a member ? If they judge him incapable, may they

not expel him ? and can he ever acquire a feat in that aflembly again, againit

the fenfe of the majority ?

It is the fame where a member is expelled by the reprefentative body.

They whom he reprefents have no power of obtruding him into the national

aflembly again, againit the fenfe of the. majority. For it is to be obferved r

that though every member is chofen by a particular county or borough, yet,,

as is juftly obferved by Lord Coke and others, when in Parliament, he ferves

for the whole nation. Consequently be ought not to fit in Parliament, againft

the fenfe of the majority in that nation, expreifed by their reprefentatives.

If, for want of proper information, or due confideration of the nature of

the oiTti-.ce, the caufe of expulfion fhould not, in the apprchenfion of the

electors, be fuflicient to warrant fuch a puniihment, yet they are neverthelefs-

hound' by the determination of the majority in the reprefentative body, to

whom they have refigned their right of private judgment in this- inflance,

and who ate, and, as will be fhewn, ought to be the fole judges in fuch cafes.

Though the Iloufe cannot, and God forbid they ever fhould, fay whom
the electors fhall choofe, yet they may declare who by law are not to be

And by expelling a member, they declare, without faying more,

. iiuapable of being elected for that Parliament.

These cannot be a ftronger inllance that, in the general fenfe of man-
kind, fuch incapacity ifi the ncceil'ary effect of expulfion, than that of there

laving never been any attempt made to re-elect one in the fame Parliament,

wut of the vj'.v \nx:,\ who have been expelled, except in the fingle inflance

of



- r ,. ]

of Robert Walpole, Efq; and then the Houfe, as will be feen, declared the

effect of their vote of expulfion.

This cafe however has been cited on the other fide, in order to deftroy the

inference, that the incapacity contended for is the neceiiary effect of ex-

pulfion.

But, from the bare ftate of this cafe, it will manifeftly appear that it

proves the direct contrary of the propofition it is cited to eflablifh.

Robert Walpole, Efq; after having been expelled, was re-elected : Upon
which the Houfe

" Resolved,
" That Robert Walpole, Efq; having been, that feffion of Parliament,

" expelled the Houfe, was, and is incapable of being elected a member to

" ferve in that prefent Parliament."

Now, fay they, the expulfion did not of itfelf render him incapable of be-

ing re-elected : If it had, there would have been no occafion for fuch a

refolution.

But they who advance this argument mud certainly have read the refo-

lution inconfiderately, or they muft argue againft conviction. The very
words of the refolution, if they attend to them, clearly import that the in-

capacity was created by the expulfion itfelf. For what does the refolution

fay? not fimply that he is incapable of being elected, but that he was, and
IS incapable &c. Was incapable! By what, and when ? Why by the ope-
ration of the former vote of expulfion, and from the time when that refo-

lution paired. The fubfequent refolution does not create the incapacity, but

(by the word ivasj refers to the incapacity already created, and (by the

word isJ declares that incapacity ftill to have continuance. So that the lafl

refolution, not being confined to the time prefent, but referring to the time
paft, does thereby only explain and expound the meaning and effect of the

former refolution. Nothing therefore can be more abfurd than to urge an
opinion from Implication only, contrary to that which is declared in exprefs

words.

Still, however, it is faid that the incapacity of being elected is not a necef-

fary confequence of expulfion : And to fupport this firange propofition, they

cite another cafe of one Richard Woolafton, who was expelled 20 February

1698, and was afterwards re-elected, andferved in that Parliament.

But this cafe, when it is examined, will by no means prove what it is

cited to eflablifh. For though the Floufe, fomewhat inaccurately, ufed the

C 2 word
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rd Expelled, yet when the caufe of his amotion is confidered, it wiN

appear that his incapacity was of a temporary nature.

The queftion put at that time was, " That Richard Woolafton, Efq; be-

" ing a member of the Houfc of Commons, and having iince been concerned

and acted as a receiver of the duties upon houfes, and alio upon births,

" &c. contrary to the act made in the fifth and iixth years of his Majefty's

" reign, &C. be expelled this Houfc." Which, upon a divilion of 184

linft J 13, was carried in the affirmative.

Thus it appears, from the words of the refolution itfelf, that the caufe of

dilcmalification in this cafe was merely temporary ; and the fact is, as appears

upon record, that, at the time of his re-election, he no longer held that office
;

So that he was then unquefiionably eligible.

1 Tndecd the Houfe could never be prefumed to intend that the effect of

their vote fhould be permanent, when the caufe, as declared by themfelves,

was only temporary : for the caufe of disqualification ceaiing, the effect mull

ceafe of courfc. But where the caufe of cxpulfion is permanent, there the

effect is permanent likewife, and muft operate to exclude him from the body

whence he has been expelled, lb long as that body exifis. No one therefore

can pretend that this cafe is, in any refpect, limilar to the principal cafe under

confederation.

As little will the cafe of Sdivyer, whicfi has been mentioned on the other

, ferve to maintain the doctrine which it is cited to prove; that is, That
a member expelled is eligible again in that Parliament. For, in truth,

Sawyer was expelled juft before the diilblution of the Parliament, and he

not in fact elected again till X.\\eJ'ubjequent Parliament.

Upon the whole therefore, whether we confider the obvious and common
tation of the word hxpulfion, or the natural inference to be drawn from

the common ufage and courfe of Parliament, in fuch cafes, it is manifeft that

the incapacity of being re-elected, is, and has always been confidered as, a

neceflary effect of cxpulfion.

As there is no rcafon however to fear the force of any argument which
can be urged againft the proceedings of the Houfe in this cafe, let it be ad-
mitted for a while that expullion does not of itfelf create an incapacity of
being re-elected, yet hill it will appear that the Houfe of Commons, not
only as ex] olitors of their own resolutions, but as expolitors of the common
and fiatutt law of the land, in calls where their jurifdiction is competent,
have a right to declare who are, and whoare not eligible as members ofPar-
liament, this leads to the confiderationof the next propofition ; which is -

2d,
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2d, That they have thefole and excluiive power of examining and deter-

mining the rights and qualifications of electors and elected, together with

the returns of writs, and all matters incidental to elections.

Thefe rights they have aflerted and cxercifed from time immemorial, and

have, with a finnnefs to which we owe the liberties we now enjoy, withftood

and repelled all attempts made either by the Crown, the Peers, or the Courts

of Law, to ufurp, or in any degree encroach upon, thefe great and conftitu-

tional points of jurifdiction.

Attempts of this kind have been made in various fhapes ; fome, openly

and directly ; others in a covert and collateral manner. But that the

Reader may judge for himfclf on a fubject of fuch importance, I will ftate

the mod material contends relative to matters of jurifdiction, in a full and

perfpicuous point of view, according to the order in which they occur.

The fir ft time I fhall take notice of when the Commons had occafion to

aflert their right of jurifdiction, was in the Norfolk Cafe, the 29 Eliz. 1586,

which is fiated in Qire-zv, but more fatisfactorily in D'Eiirs's Journal of the

lioufe of Commons, and which was fhortly thus :

The Sheriff of Norfolk received a writ, for the election of two Knights,

but two days before the next county day. By reafon of the fhortnefs of

time, he could neither lummon many Freeholders, nor make due proclama-

tion in the county, any one day before the election. The lheriff, notwith-

standing, on the county day, proceeded to the execution of the writ, and

Mr. Farmer and Mr-. Grefham were duly chofen. After this a feconcl, and

new writ, was delivered to the fhcriff for a new election, which was exe-

cuted likewife, without any colour of misfeafance ; and thereby Mr. Heydon
and Mr. Grefham were duly chofen : And the indenture of their election,

with the writ, were delivered to the Clerk of the Crown, together with the

writ and indenture of the former election.

The Lord Chancellor and the Judges, at a meeting held on the fubject of

thefe elections, held, that the firft writ was well executed ; that the firft

election was good, and the fecond abfolutely void. Of this their refolution

they gave notice to the Houfe of Commons.

Whereupon the following points were refolved by the whole body of the

Houfe of Commons :

1. That the firft writ was duly executed, and the election good, and the

fecond election abfolutely void.

z* That
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i. That !t was a moft perilous precedent, that after two Knights of a

county were dulv elefted, any new writ mould iflue for a fecond cledion,

ier of the Houfe of Commons itfclf

3. That the difcufiing and adjudging this, and the like differences,

only, h t9 theJhiJ Houfe.

4. That though the Lord Chancellor and Judges were competent judges in

their proper courts, yet they •were not in parliament.

5. That it mould be entered in the very Journal Book of the Houfe, that

the firft election was approved to be good, and that the Knights then chofen

had been received and allowed as members of the Houfe, not out of any're-

fptil the Jaid Houfe had, or gave to the refolution of the Lord Chancellor and

Judges therein palled, but merely by reafon ofthe refolution of the Houfe itfclf

by which the faid election had been approved.

6. That there mould be no meffage fent to the Lord Chancellor, not fo

much as to know what he had done therein, becaufe it ivas conceived to be

a matter derogatory to the power and privilege of the faid Houfe.

Thus we find that the Houfe of Commons, even in thefe early days,

were io juftly jealous of their jurifdittion in thefe refpects, that they refo-

hitcly and explicitly affertcd their fole right of adjudging this and the like

ferences : And though they concurred with the Chancellor and the Judges,

in their decifion on the merits of this cafe, yet they were fcrupuloufly careful

11 have it entered upon record, that they received and allowed the Knights

members, not out of any regard to the refolution of the Chancellor and

the Judges, but folcly from their own refolution.

The firm and ipiiitcd conduct which the Houfe of Commons difplayed on
this occafion, is the more remarkable, as, during that reign, the dignity

and privileges of that Houfc, were not always regarded with due confi-

dcration.

Another attempt was made on the jurifdi&ion of the Commons in Good-

ivin*s cafe, 1 James 1, printed in the Journals of the Houfe, and the 7th
vol. ot State Trials. This cafe was reprinted in the year 1704, by order of
the 1 Ionic- ot Commons, on occafion of the famous debate on the Ailesbury

election ; which will be taken notice of in its order. The cafe of Goodwin
wa.s as follows:

Sir Francis Goodwin was cle&cd Knight of the Shire of the county of
Bucks; but the return of his election being made, it was rcfufed by the

Clerk
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Clerk of the Crown : And the return of Sir John Fortefcuc, who had been

elected upon a fecond writ, was entered. Whereupon the queftion was put,

after long debate, " Whether Sir Francis Goodwin were lawfully elected

and returned ? which was refolved in the affirmative."

Three days after, the Lords fent a meffage to the Commons, that there

might be a conference about Goodwin's election : To which the Commons
anfwered, " That they did conceive it did not fland in Honour and Order of
" the Houfe, to give account of any of their proceedings and doings."

The Lords replied, that the King having been acquainted with what had
palled in Goodwin's cafe, thought himfelf engaged in honour to have the

affair debated again, and had ordered them to confer with the Commons
upon it. Whereupon the Commons, by their Speaker, gave their reafons

to the King, why they could not admit of this innovation. But all they

could obtain was, that, inftead of a conference with the Lords, the King
commanded them to confer with the Judges.

This mandate, to which the Houfe were extremely averfe, produced
very warm debates. One member, with becoming fpirit, obferved, " That
" by this courfe the free election of the country was taken away, and none
** would be chofen but fuch as pleafed the King and Council. Let us
** therefore," fays he, " with fortitude, underftanding and iincerity, feck
" to maintain our privilege ; which cannot be conftrued any contempt in

" us, but merely a maintenance of our common right, which our ancef-
" tors have left us, and it is juft and fit for us to tranimit to our pol-
" terity."

Another member faid, boldly, " This may be called a quo -warranto to

" feize our Liberties.—Our hands were never fought to be clofed before.
" It opens a gap to thruft us all into the petty bag. A Chancellor may
" call a parliament of what perfons he will by this courfe. Any fuggeftion
" may be caufe of fending a new writ. Judges cannot take notice of pri-
" vate cuftoms'or privileges: But ive have a privilege ivhichJlamls •with'
" thela-w:'

At length, the queftion being put, Whether, they fhould confer with
the Judges ? It was carried' in the negative, by a general voice, No con-

ference.

Tn the end, a committee was appointed to prepare anfwers in writing, to

the four objections which the King had made to the reafons urged by the
Speaker. As the third and fourth objections do not apply to the prefent
jpurpofe, it will be fufficient to take notice of the firft two.

7 Ob-
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Objection I. " That we aliiime to ourfelves power of examining of the

.lions and returns of Knights and Burgefles, which belongeth to your

Majefty's Chancery, and not to us: For, tiiat all returns of writs were

examinable in the courts wherein they were returnable ; and the parliament

writs being returnable into Chancery, the returns of them mull needs be

there examined, and not with us."

Our humble anfwer is, that until the 7th year of King Henry the 4th,

all parliament writs were returnable into parliament, as appeareth by many
precedents of record, and confequently the returns there examinable.

Although the form of the writ be fomewhat altered by this ftatutc, yet

the power of the parliament to examine and determine of eleclions remaih-

cth ; for fo the fiatute hath been always expounded ever fithence, by uie to

this day : And for that purpofe, both the Clerk of the Crown hath always

llfed to attend all the parliament time, upon the Commons Houle, with the

writs and returns : And alio, the Commons, in the beginning ot every par-

liament, have ever ufed to appoint lpecial committees, all the parliament

time, for examining controverlies concerning eleclions and returns of

Knights and BurgelTes ; during which time the writs and indentures remain

with the Clerk of the Crown ; and after the parliament ended, and not be-

fore, are delivered to the Clerk of the petty bag in chancery, to be kept

there ; which is warranted by reafotu> and precedents. By reafon ; for, that

it is fit that the returnfljould be in that place examined, ivherc the appear-

ance and fervice of the ivrit is appointed: By precedents ; of which they

cited many, too tedious to be here enumerated, and then conclude, that,

—

" Ulc, reafon and precedents do concur to prove, the Chancery to be a place

" appointed to receive the returns, as to keep them for the parliament, but
" not to judge of them : And the inconvenience might be great, if the
" Chancery might, upon fuggeflion, or Sheriff's returns, fend writs for
" new eleclions, and thofe notfubjeel to examination in parliament : For, fo,

" when fit men were chofen by the counties and boroughs, the Lord Chau-
" ce/lor, or the Sheriffs, might difplace them, andfend out neix> tcr//\r, until
*' J'omc iverc chofen to their liking."

Objection a. That we dealt in the caufe with too much precipitation,

not feemly for a council of gravity, and without refpeel to your mod excel-

lent Majefty, who had defined the writ to be made: And, being but half a

b dy, and no court of record alone, refufed conference with the Lords, the

oilier half, notwithftanding they prayed it of us.

' i- bumble anfwer is, to the precipitation, That we entered into this

can in other parliaments of like cafes hath been accuftomed; calling

to u.8 the Clerk ot" the Crown, and viewing both the writs, and both the

returns;
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returns, which hath heen warranted by continual ufage among ita

Concerning our refuting conference with the Lords, there was none defired,

until after our fentence pafled; and then we thought, That, in a matter

private to our own Houfe, which, by rules of order, might not be by us re-

voked, we might, without any imputation, refufe to confer. Yet, under-

standing, by their Lordfhips, that your Majefly had been informed againft

us, we made hafte to lay open, to your Majefly, the whole manner of our

proceeding; not doubting, though we ivere but part of a body, as to make
new laws, yet, for any matter ofprivileges of our Houfe, we are, and
ever have been, a court of ourselves, offujficient power, " to

" difcem and determine, without their Lordfljips, as their Lord/hips

" have ufed always to do for theirs, without us."

In return to this, the King replied, that he had fecn and confidered of

the manner and the matter : He had heard his judges and his council ; and

that he was now difrailed in judgment. Therefore, for his farther fatif-

fa&ion, he defired, and commanded, as an abjolute King, that there might

be a conference between the Houfe and the Judges.

This unexpected meffage occafioned great amazement in the Houfe,

but, at length, it was propofed to petition the King, that he would be

pleafed to be prefent at the conference himfelf. This difputatious Monarch
gladly accepted the propofal, and faid that he would be prefident himfelf.

At this conference, the King acknowledged, that the Houfe of Commons

was a court of record, and a judge of returns. At length this conference

produced a kind of compromize. It was agreed, that both the members
ihould be excluded, and that a new writ mould iflue ; to which the Com-
mons with difficulty confented, at GoodwhCs own particular defire, ex-

preffed in a letter from him to the Speaker, which was read before the

queftion was put, and wherein he preffed the Houfe to confent to the pro-

pofition, chufing rather to wave his right than be the occalion of a quar-

rel between the King and the Commons.

Neverthelefs, many members were greatly dilTatished, even with this

conceffion. It was faid by one,—" We lofe more at a parliament, than we
" gain by a battle. The authority of the Committee was only to fortify

" what was agreed on by the Houfe for anfwer, and they had no authority

to content."

It was further urged by another, in thcfe terms;——" We fhould pro-
" ceed to take awav our diflention, and preferve our liberties : We have

" exceeded our commiffion, and drawn upon ourfelves a note of inconftancy

" and levity."

D Thus
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TbtM we fee, that, even in thefe fpiritlefs clays, when the Sovereign

exerted himfelf in the higheft tone of prerogative, the Commons boldly

aliened their right of jurifdicftion ; and the King perceived, by the temper

and arguments of the Houfe, that he had no profpecl: of becoming, as he

intended, mafter of elections.

Rapin very juftly reprefents this attempt of the King's, as an evidence

of his aiming at abfolute p >wer : And it may be added, that had he fuc-

ceeded to his wiih in this attempt, it would have enabled him to aflame

that abfolute power in fact-, which he arrogated in ivords.

No veftige, from this time, I believe, appears, where the exclufive jurif-

di&ion of the Houfe of Commons, with refpect to elections and matters

incidental thereto, came in queftion, till juft before the reftoration, in the

cafe of A'evil againft Stroud f; which was an action on the cafe brought in

the Common Pleas, againft the defendant, as Sheriff of Hcrkff/ire, for a

falfe return. The record was delivered into parliament, and was afterwards,

by order of parliament, adjourned into the Exchequer Chamber J, but was

never determined. It was nevcrthelefs flrongly urged in this cafe, " That
" as it concerned parliamentary privilege, the Common Law could not inter-

" meddle with it."

I the rather mention this, becaufe the Courts of Law adopted this opi-

nion in cafes I fhall hereafter take notice of.

In the year 1672, the Commons were again under the neceffity of aflert-

ing their jurifdicVion. When the Earl of Shaftfoury was Lord Chancellor,

writs iffued, during a prorogation or parliament, for electing members in

the room of thole that were dead : The King himfelf was ib cautious, as

to the regulating of this proceeding, and had fo much regard to the privi-

leges of the Houfe of Commons, that, at the next fcflion of parliament,

9th of February 1672, he fpoke to the Houfe of Commons from the

throne in thefe words :

'• One thing I forgot to mention, which happened during this proroga-
" tion ; I did give orders for the ilfuing fome writs, for the election of
1

member's, inftead of thofe that are dead ; that the Houfe might be full

at their meeting: And I am miftaken, if this be not according to former
precedents. But I defirc you will not fall to other bufinefs, till you have

lined that particular; and, I doubt not, but precedents will jullify

(<

«t

\ [I w»s u!'u.»l, about this time, for commiuecs of tlic Iloufc of Commons to meet in the

" what
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what is clone : I am as careful of all your privileges as of my own pre-

rogative.''

The 6th of February 1672, the Houfe of Commons took the matter

into consideration ; and feveral precedents being cited, and the matter

at large debated, and the general fenfe and opinion of the Houfe being,

that, during the continuance of the High Court of Parliament, the right

and power of iffuing writs for electing members to ferve in this Houfe, in

luch places as are vacant, is in this Houfe, who are the proper judges alfo of

elections and returns of their members.

Thereupon it was Refolded, " That all elections, upon the writs iffued

fince the laft feffion, are void : And that Mr. Speaker do iffue his warrant

to the Clerk of the Crown, to make out new writs for thofe places." Which
was done accordingly. *

Not many years after, that is, in the 26 Car. 2. an attempt was made
to encroach on the excluhve privilege of the Houfe irt matters of election,

by endeavouring to eftablifh a concurrent jurifdictiort, in the cafe of Bar-
no.rdijlon againft Soame *.

This was an action on the Cafe brought in the King's Bench
%
againft the

defendant, as Sheriff of Suffolk, for a double return. The election of the

plaintiff had, upon examination in parliament, been judged good, and they

had committed the defendant for making this double return. Neverthelefs,

the jury found a verdict for the plaintiff, with 800/. damages.

It was moved however in arreft of judgment, that the' action did not lie;

and, among other reafons, it was Urged, " That the faljity or verity of the

" return ivas only examinable in the Houfe of Commons, who are the sole
" judges, and will punifli fuch falfities, as they have done in the prefent

" cafe."

Judgment however was given for the plaintiff.

Lord Chief Jufticd Hale, in this cafe, bid all perfons about him take

notice, that, they did not determine the right of eleftion, for the judgment
in that cafe belonged to Parliament ; but, he faid, Jince the Houfe of Cotn-

7110ns have determined the right, he thought they might follow theirjudg-

ment, to repair the plaintiff in damages.

This judgment, neverthelefs, was afterwards reverfed in the Exchequer

Chamber, by the opinion of Chief Juftice North, and five other judges,

againft two; the Chief, with the five other judges* holding, that the action

* 2 Lev. 1 14. Pollex 470. 3 Keb. 365, 369, 389, 664. 7 St. Tr. 428.

D 2 did
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did not lie: And this judgment of reverfal was afterwards affirmed in the

Ho tile of Loido *.

-r fuch a folemn reverfal of the judgment of the King's Bench, and an

( that reverfel ro the Iloufe of Lords, it might have heen ex-

pected that this point would never he moved again. Yet in the 33 Car. 2.

it came again in dilpute in the cafe of Onjlnv againft Rapier t ; which was

action on the cafe brought againft the defendant as returning officer, for

a double return, and a verdict thereupon for the plaintiff. But, upon motion

in arreft ofjudgment, it was held clearly by the whole court, that the action

did not lie. They were unanimous that they had no jurifditlion of this

lev ; and went fo far as to fay, " That it would be great preemption in

c; the court to meddle with elections to Parliament, before the matter hath

* been determined in Parliament."

Sometime after the refolution, in the 12th Wm. 3 J, a farther attempt

was made, in a cafe fomewhat different from the laft, to give the courts of

law a concurrent jurifdiction with the Houfe of Commons.

This was in an action on the cafe brought in the Common Pleas, by Pri-

deaux againft Mortice^ for afalfe return, before a determination in Parlia-

ment, and the court were clearly of opinion that fuch an action did not lie.

In this cafe, Chief Juftice Trevor delivered the opinion of the court in the

following words :

" That this action would not lie before the election was determined in

" Parliament, ivhlch ivas the proper court to determine this matter. If it

" ihould lie, this inconvenience might follow, viz. The verdict might find

" contrary to what the Parliament might hereafter determine, which is not
" to be allowed ; for it is plain that, if the Parliament had determined
" againft the plaintiff, he could never afterzvards have this acl'ion."

" It is true, in courts wbich have concurrent jurifdictions, there cannot
" be different judgments in one and the fame cafe ; becaufe the determina-
u tion muft be in that court, which was firft pofieffed of the caufe, for ifan
" action is brought for the lame matter in one court, the party may plead in
u the abatement, that it is depending in another ; and if judgment is given
u in the tirft action, then be may plead it in bar to the laft."

* 1 Lutw. 89. + 3 Lev. 29. 2 Vent. 37.
\ I take bo notice of (he cafe of Nonis againft Muwdit, as that was an adlion for a falfe re-

1 the ftat. 23 A. 6..C. 15. and does not apply to the quettion under confidcra-
fion. . s 1 1 . Comb. 430.

^ i Limy. 83. Nelf. Lutw. 31. Sulk. 50?. licit 523. 8 St. Tr. 9.

BxiU
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But, in this cafe, there may be different judgments, because the court
of Parliament have a superior jurisdiction in this matte r *.

A writ of error was brought upon this judgment in the Court of King's

Be?ich
)
and the judgment was there affirmed.

Neverthelefs, fuch is the contentious fpirit which has at all times attended

elections, and fuch the animofity with which each party oppofes the other,

that the excluflve right ofjurifdiction of the Commons, in thefe matters, did

not long remain uncontraverted, but came again in queftion, in the famous
cafe of AJloby againft White, and others j", in the 2d Ann.

This was an action upon the cafe brought againft the defendants, as con-
ftables of Ailesbury, for refufing to receive his vote in the election of two
burgelfes for that borough. A verdict was found for the plaintiff, and it

was afterwards moved in arreft of judgment, that the action was not main-
tainable ; and it was held, by the opinion of three judges, againft Holt Chief
Juftice, that the action did not lie.

In the end, however, this judgment was reverfed, upon an appeal to the

Houfe of Lords -, and judgment was given for the plaintiff.

Rut the Commons warmly refented this attempt to deftroy their indepen-
dence^, and fuch violent difputes arofe between the two Houfes, that it was
judged proper to put an end to diem by proroguing the Parliament.

The higheft reverence, no doubt, is due to the judgment of that fupreme
court of judicature, the Houfe of Lords ; but an infatiate appetite for power
is natural to all bodies of men ; and if the judgment of that auguft affembly

may be prefumed to have lefs authority in one cafe than another, it muft
certainly have the leaft weight in this, wherein their judgment directly

tended to enlarge their own jurifdidtion, and ultimately to give them a ma-
nifeft afcendency over the third eftate in the kingdom, and confequently

over the Liberties of the people of Great Britain.

It muft be premifed likewife, that great deference is undoubtedly due to the

opinion of that eminent Chief Juftice, Lord Holt; at the fame time it muft be
acknowledged, that the three judges, from whom he differed, have ever been
reputed among the mod learned and able-of the profeflion : And perhaps fome

* The report of this cafe in the French .edition of Lutw. 89. is to the fame efre£t : Rut the
Chief Juftice is there made to fay further, " That the Houfe are the proper-judges."

t Salk. 19. 3 Salic. 17. 6 Mod. 45. Holt 524. 8 St. Tr. 89.

% They voted it a breach of the privilege, and committed all the parties concerned,
lawyers, &c.

1 of
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of the arguments § of this great man, on this occafion, will be found to

depend on thole hair-breadth diftinctions, which, however they may fhew the

fubtlety of argumentation, do not always tend to the eftablifhment of truth.

It is to be premifed, that it was agreed in this cafe that the burgeffes, for

whom the plaintiff tendered his vote, were elected. Neverthelefs Lord Holt,

in giving his opinion, faid, That it was not material whether the candidate,

for whom he would have voted, be chofen or not.

In this, however, he fcems to lofe fight of the fubftantial merits of the

queftion. For what is the end for which the right in quefiion was eftablifhed ?

No other than this : That certain perfons, being duly qualified, fhould have

the privilege of electing whom they pleafe, being duly qualified likcwific

to reprefent them in the great council of the nation.

If therefore the perfon for whom they tendered their vote be received, the

fubftantial end, for which the privilege was granted, is obtained ; fo that

they cannot alledge any injury; and though their votes may have been

rejected, yet they are not thereby deprived of their right. They may ten-

der their votes on any other occafion, and there can be no danger, that, by
the rejection of their votes by the returning officer at one time, any perfon,

not of their choice, fhould, at any fubfequent election, be chofen their repre-

fentative : for it is at all times open to them to affert their right by petition

to the Houfe of Commons, where, if well founded, it will be allowed and
confirmed ; and their votes, if neceffary to give a majority to the candidate

of their choice, will be added to the poll.

But, fays Lord Holt, " by refufing the plaintiffs vote, he has an injury

done him, for which he ought to have a remedy : Want of right and want
of remedy are reciprocal. Wherever there is injury, it imports a damage.
The Parliament cannot judge of this injury, or give damages to the plaintiff.

That the Houfe of Commons cannot give damages, eo nomine, as damages,
may be admitted ; but does it therefore follow, that they cannot judge of
the injury, and give a remedy ?

His Lordihip very properly flights the notion, that there can be no damage
but a pecuniary one. But is it not equally exceptionable, to contend, that
there can be no other kind of remedy but a pecuniary one ?

§ In (ruth, themoft material arguments urged by Lord Holt, in this cafe, were ftron"ly preflcd
before by Sir Robert Atkins, and over-ruled in the cafe of BamardUlon againft Seanus. See
7 St. T. S. 434. & lequcnt.

Undoubtedly
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Undoubtedly there may ; and the remedy is, to petition the Houfe of
Commons, who will examine and determine the matter of tight., and there-

by judge of the injury, and puniih the offender'.

No, fays his Lordfhip; there can be no petition in this cafe. " Was
" ever fuch a petition heard of in parliament, as that a man was hindered
" of giving his vote, and praying them to give him a remedy ?"

To this it may be anfwered, That, as his Lordfhip very properly obferved,

In this cafe, that it was no objection to the bringing the action, that no fuch

action was ever brought before, fo it might have been urged, that it could

be no objection againft the preferring of fuch a petition, had no fuch peti-

tion ever been preferred before.

As the Houfe of Commons, only, have competent jurifdiction, with re-

flect to the rights of election, fo every invafion of thofe rights muff, at all

times, have been cognizable before them : It was urged, as to this point,

by a member, in the courfe of the debate in the Houfe of Commons, that

he had known petitions touching elections preferred by very few perfons

;

by the fame rule, faid he, a petition may be prefented by one : And in truth

it appears from the Journals of the Houfe of Commons, of the 31ft of May
1628, that this doctrine was exprefsly laid down.

At that time, there was a queflion with refpect to Warwick, whether the
election fhould be made by the Mayor and Common Council, or by the

Commoners in general. And a petition was produced, whereby above
200 Commoners difclaimcd to have any right of Election. But the petition

was refufed, and the rcafon alledged, was, " becaufe, if one Commoner ap-
" pear to fue for his right, we will hear him."

And in truth feveral petitions have, of later years, been prefented,

merely to afcertain the right of voting, where there was no qucftion about
the merits of the election.

In the year 171 1, which was foon after the cafe of jijliby againft White,
a petition was prefented by William Treene and others, of the city of Coven-
tryi complaining of their being debarred of their undoubted right of voting,

and praying that their right of voting may be afcertained to them, and repa-
ration made for the injury they have fuftained in being denied the fame.

They were heard by their council, and their right was eftablifhed.

Again, in 1723, a petition was preferred by Charles Webb, and others, of
the borough of Calne in Wilts, complaining that their votes were refufed at

the laft election.

5 They
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They were heard by their council, who admitted that the fitting members

duty defied, andjujlly returned: fo that the merits of election, it is feen,

were not in contefl, but the right of voting in the petitioners was, as an

abftrad propofition, the only queflion before the Houfe. In the end, their

right was difallowed.

In 1724, another petition was prefented from the inhabitants and houfe-

kecpers of the borough of Ihniton, in the county of Devon, ftating that they

had and enjoyed an undoubted right of voting, till 171 1, when the Houfe

determined the right of election to be in the inhabitants paying fcot and lot

only : That the returning officers, fince that time, had refufed their votes :

That the petitioners would have voted for the then fitting member, had
there been any poll, and did defire to fign the return, but were refufed as

formerly : and prayed relief; which was granted them, by eflablifhing their

right.

From thefe inflances, it appears that petitions have been preferred to

Parliament, merely to fubftantiate the right of voting in the eledor, as an

abilracl queftion, where there was no difpute whatever about the right of

the elected, where there was no contefl about the election, or the return,

and, in the lafl initance above dated, ivhere there was no poll even.

There is no room therefore for Lord Holt's apprehenfions, that there may
be a right without a remedy : as the right concerns the Parliament, fo the

remedy is to be had there only. They only can give thejpecijic thing with-
held : For fliould a court of law recognize the right of voting, yet they can-

not add the voter's name to the poll. The Houfe only can reflore him to

thefpecijic right which has been refufed.

It is too much to fay that every injury imports damage. There are ma-
ny cafes where the law only gives the fpecific thing contended for, without
damages, as in cafes of mandamus, &c. Nay the common law paid fo little

attention to damages, that, in feveral inflances, damages were not recoverable

upon real actions ; and colls were not recoverable in any cafes whatever at

common law.

Befides his Lordihip takes for granted the very thing in difpute, when
he lays, that by refuting the plaintiff's vote, he has an injury done him. For
the refujal can be no injury, unlefs the right of voting be firfl cflablifhed

;

and that, as has been fhewn, the verdict of a jury cannot do. The Houfe
of Commons only, are the competent judges of the rights of election, and
1 lie legality of votes. Their jurifdiction in thefe cafes is part of the law of
the land, which has been recognized by feveral acts of Parliament* de-

• 7 & 8 W. 3. c. 7. 2 Geo. 2. c. 24.

daring
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daring that "fuch votes Jloall be deemed to be legal which have beenjo 'de-

clared by the lafi determination in the House of Commons, which lajl

determinationjliall befinal."

Perhaps, indeed, after the right of voting has heen determined in the

Houfe of Commons, an action at law may, as was hinted by the other

judges, be maintainable for the recovery of the colts, incurred in the profe-

cution of the right. But to contend that an action lies before fuch deter-

mination, is to introduce the inconvenience which Lord Trevor fo ftrongly

infilled upon. For mould an a&ion be brought againft a returning officer

for refufing an elector's vote, this would not flop the proceedings of the

Houfe of Commons upon a petition : And fhould a verdict be found by a

jury, with damages againft the returning officer for the refufal, and judg-

ment be given thereon, the Houfe might afterwards determine on the peti-

tion, that he had no right of voting, and might punifh the officer for

admitting his vote. So that on one hand, he might be puniihed by the

court of law for refufing the defendant's vote ; and he might be puniihed

on the other hand, by the Houfe of Commons, for admitting it : which
would be fuch a grofs abfurdity, and fuch a fcandal to juftice, as the laws of
no country can be fuppofed to countenance, and which the laws of this

country do not countenance ; for, by the ancient Law of the Land, recog-

nizable by act of Parliament, rights of this nature can only be determined in

the Houfe of Commons.

A farther attempt to give the courts of law a concurrent jurifdidtiort with
the Houfe of Commons, with refpect to elections, was made in the cafe of
Kendal againft John-f the 5th Ann.

This was an action in the cafe againft the defendant for a falfe return

:

and after a verdict for the plaintiff, it was moved in arreft ofjudgment, that

the action did not lie; and the judgment was arrefted, by the unanimous
opinion of the court, who held that no action would lie.

In this cafe, among other arguments, it was urged, that the right in

queftion was a parliamentary right ; That the remedy therefore mujl be par-
liamentary, and could be had no where elfe but in Parliament.

It was faid farther that the court \vould judicially take notice
of the Law of Parliament; that it was the Law of the Land:
and, according to Lord Coke, ought to have Precedency.

t Holt 629, &c. Fortefc. 104 : And fee the S. C. by the name of Coundell againft John,
Salk. 504.

E Another
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Another rcafon afhgned why there was no caufe of a&ion was, That the

fhintitf had haJ the kffect ofhis election ; that he was returned, and had

his place ; there was nothing remaining wherein he could pretend himfelf

injured, but the coils he had been at in the profecution, and as to them it

ought to be fuppbfed that the Houfe confdered them.

In fhorl,Lord Chief Juftice Holt himfelf, in delivering his opinion, faid,

—

" The proper remedy is in the Houfe of Commons ; and we cannot meddle
" with it; but they can caufe returns to be altered, and then they become the

" fame as if the pcribn was originally returned."

Thus it appears, from the foregoing hiflorical deduction, that every at-

tempt which has been made to encroach on the excluhve jurifdiction of the

Houfe of Commons, in matters of election, either with refpect to electors

or elected, has either dropped of itfelf, or been refolutely withflood and

repelled by the Houfe of Commons ; who have conflantly, as they did is

the cafe of Good-win, afferted and maintained this jurifdiction, as their Com-
mon Right, which they derived from their anceftors.

As to their right of deciding with refpect to the qualifications of the

elected, that has not, in any of the cafes, been difputed. Even Sir Robert
Atkins, who, in the cafe of Barnardifton againfl Soame, contended mod ftre-

nuoully for affirming the judgment, faid, " We know that the Houfe if
" Commons is nonvpoffeffed ofthejurifdiction ofdetermining all quefions concern-
" ing the election oftheir oivn members, Jofar at leaf, as in order to their
«•' being admitted or excludedfromfitting their."

Nay, in the cafe of AJlohy againfl White, neither Lord Holt, nor any of the

zealous Whigs of thole days, ventured to diiputc that the jurifdiction of
the Houfe was fully competent, as to thefeats of their oivn members. One
of the Lords, at a conference, faid, "We do not meddle with the Commons
" right to determine their own elections ; they have a fettled poffeffion of it,

" which is a right." So that the cafe of Afloby againfl White, though cited

on the other fide, concludes flrongly againfl the doctrine they labour to

introduce.

Nevertheless they contend, that the right of being elected is a common laiv

right, of which no man can be deprived, but by act of Parliament.

This, in the fir ft place, is affuming a propofilion for granted, which may
fafely be denied. The right, as was faid, in the cafes above cited, is a

parliamentary right, to be exercifed only in Parliament, and therefore cog-
blc there only, where the duty is to be executed.

Bcfidcs,
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Befides, none can fay that, in the prefent inftance, Mr. Wilkes's right of

being elected is taken away; for in truth it is only fufpended during the

exiflence of this parliament. When the body which expelled him is dif-

folved, his capacity of being elected revives. The incapacity is not per-

petual, but only temporary. To make it perpetual, is what, in the better

opinion perhaps, an act of Parliament only can do. But the Houfe of

themfelves can difqualify any member during that Parliament. For let the

right be a common law right, or a parliamentary right, yet, like other

rights, it may be forfeited by crimes and mifdemeanours, &c. And who
ihould judge of thofe caufes of forfeitures, but the body of which he is a

member ?

Indeed, the right of jurifdiction in the Houfe of Commons, in this refpect,

is fo fully eftabliihed by immemorial ufage, that it cannot be difputed, with-

out contravening the fundamental principles on which the Law of the Land
depends. The Houfe, as appears from their Journals, have determined

with refpect to the qualifications of the elecled, from time to time, down
from the year 1553, to the prefent period : and it is by their refolutions only,

that perfons of various clafTes are at this day difqualified. It is by their

refolutions, that

—

1. Clergymen are not eligible.

The 1 2th October 1553, a committee Was appointed to enquire about the

right of Alexander Newell and John Fojler to fit in the Houfe : and the

committee reported that Alexander Newell being Prebendary of Weftminfter,

and thereby having a voice in the Convocation Houfe, cannot be a member
of this Houfe : which was agreed by the Houfe, and a writ was directed for

another burgefs in his place.

We find the like refolutions the 8th February 1620, and the 17th January
?66i, with refpect to other clergymen.

2. Judges are not eligible.

" The 28th June 1604, it was moved by Sir Edward Hobbes, as a doubt
11 to be refolved, Whether if a. member of this Houfe be called to the place

" of a Judge, or other attendance above, during the time of Parliament, he
" ought to fit here during the fame Parliament."—We do not find any re-

folution on this point, at that time. But on

The 9th November 1605, the committee having reported two members to

be attendants as Judges^, in the higher Houfe, the queftion was put on the

E 3 report,
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report, Whether they fhould be recalled; and the Houfe refolved, That they

Ihould net.

Accordingly we meet with feveral paffages in the Journals, particularly

the 1 1 th April 161 4, where the exclufionofthe Judges is fpokenof as an efta-

blifheJ practice ; and we fee, by daily experience, that whenever any members
of the Houfe of Commons are appointed Judges, new writs are illued for the

election of others in their room; of which the numerous precedents are

i'o notorious and recent, that it is necdlefs to refer to them.

3. Returning Officers are not eligible.

The 25th June 1604, upon a motion of Mr. Moore, to know the opinion

of the Houfe, whether the Mayor of a town, &c. might lawfully be returned,

and ferve as a member ?

The Houfe refolved and ordered, and the clerk of the Houfe was com-
manded to enter it accordingly, that from and after the end of this prefent

Parliament, no Mayor of any city, borough, or town corporate, fhould be

elected, returned, or allowed to ferve as a member of this Houfe , and if it

did appear that any member was returned a burgefs, that prefently a new
writ fhould be awarded, for the choice of another \n the room and place of
the faid Mayor.

The 14th April 16 14, upon a report of the committee, that Mr. Berry,

bailiff of Ludlow, had returned himfelf.

The Iloufc refolved, That he fhould be removed, and a new choice made :

—And, Refolved farther, That all Mayors, and Bailiffs, in the like cafe, fhould
be removed.

Accordingly, 22cl May 1621-2, we find, that a Mayor being returned, he
was removed, and a new writ ordered. And, on

The 2d June 1685, The Houfe refolved, That no Mayor, Bailiff, or other

Officer of a Borough, who is the proper officer to whom the precept ought to

!>e directed, is capable of being elected to ferve in Parliament for the fame
b< rough of which he is Mayor, Bailiff, or Officer, at the time of the election.

.\. Aliens arc not eligible.

The 28th May 1624, refolved, upon the qucfiion, That the election of Mr.
Walter Stcivart, being no natural born lubject, is void: and a warrant to go
for a new writ lor Monmouth.

5. The elded fons of Scotch Peers are not eligible.

The
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The 3d December 1708, A motion being made, and the queflion put,

" That the eldeft fons of the Peers of Scotland were capable, by the laws of
" Scotland at the time of the Union, to cleft or be elected as commiffioners
" for fhircs or boroughs to the Parliament of Scotland ; and therefore, by the

" Treaty of Union, are capable to elect or be elected to reprefent any fhire

" or borough in S otland, to fit in theHoufe of Commons in Great Britain ;''

It paffed in the negative.

Accordingly, The 6th December 1708, a new writ was ordered in the room
ofLord Haddo, who, being the eldeft fbn of a Peer of that part of Great Britain -

called Scotland, was declared incapable to lit in the Houfe. And,

The 18th November '755, a new writ was ordered in the room of'Charles ,

Douglas, Efq; commonly called Lord Douglas, then become the eldeft fon of.

a peer of that part of Great Britain called Scotland.

Befides thefe, which are permanent difqualifications of particular claftes,

the Houfe have, in various other inftances, determined and adjudged with re-

fpect to the qualifications of the elected. They have adjudged perfons in .

execution not to-be -eligible.

The 24th March 1625,11 appearing to the Houfe, that Sir Thomas Moncke
was in execution before, and at the time of, his election, a writ was ordered

to iffue for a new choice in his room.

The 23d March 1661, at the election for Leinfter, the poll ivas denied to

Mr. Coningsby, who was put in nomination for that borough : but he being a

prifoner in execution for debt *, and not eligible., it was adjudged, which is

very obfervable, that the denying the poll to him did not avoid the cleclion; -

and Mr. Cormval and Mr. Graham, the other candidates, were duly elected.

The 15th December 1689, on proof of bribery in the election for Stock--

bridge, the Houfe refolved, that it was a void election : And refolved farther,

" That William Montague, Efq; be difabled from being ele<fted a burgefs
" to ferve, in thispreient Parliament, for the borough of Stockbridge."

The 10th November 1707, refolved, That every perfon who by an act of

thefirft feffion of the Lift Parliament, intituled, " An Act for the better fecu-
" rity of his Majefty's perfon and government, and of the fucceflion of the
" crown of England in thc-Proteftant Line," is difabled, from and after the

diflclution or determination of the laid Parliament, to fit or vote as a member
of the Houfe of Commons in any parliament to be thereafter holden, is, by
virtue of the faid act, incapable of fitting or voting, as a member of theHoufe.
of Commons in this prefent parliament.

* Thercafon why a perfon in execution is not eligible, is obvious, becaufe. fuih an. one is not .

bailable ; confequently he cannot attend to difcharge the duty of a roprel'entative : Wi.erejs a

perfon arretted on mefne procefs is admiifible to bail.

The
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The 7th December 1708, refolded, That Anthony HamiltonJ, Efq; being a

eommiflioner in the navy, ami employed in the out-ports, is thereby inca-

pable of being elccled> or voting as a member of this Houfe.

The 9th June x-j^^refolvcd, That the accepting a commifTion of Gover-

nor or Lieutenant-governor ofany fort, citadel, or garrifon, upon the military

cftablifhment of his Majefty's guards and garrilbns of Great Britain, by any

member of the Houfe, being an officer in the army, does not vacate the

feat of luch member.

Thus, even where the difqualification is by ftatute, the Houfe is the only

court where the ftatute can receive an expofition, or where any adjudication

can be made.

But the following inftance is of itfelf fufheient to prove, that the Houfe are,

and have been acknowledged to be, the proper and only judges concerning

the qualifications of the ele&ed. On

The 19th November 1606, not many years after the cafe of Goodwin, the

Speaker produced a note fent unto him, as he faid, by commandment of the

Lord Chancellor, containing the names of certain members of the Houfe,
difpofed and employed by his Majefty fince the laft fefhon in fpecial fervices,

with direction to know the pleasure of the Housf, whether the

fame members to be continued., or their places fupplied with others.

In this lift are the names of Sir Thomas Ridgway, Treafurer of War, and
Sir Humphrey Winch, Chief Baron of Ireland, with others. And,

The 2 2d November 1606, upon the report, warrants were ordered for the

choice of new members in the places of Sir Thomas Ridg-way, Humphrey
Winch, &c.

Thus it apperrs from the foregoing precedents, that the Houfe have of
antient time exercifed the fole right of determining the qualifications of the
elected : And that this right has been recognized in one of the moil arbitrary

reigns, by referring to their p/eafure, to determine, whether certain members
mould continue, or their places be fupplied by others.

It appears likewife, that they have exercifed the right of adjudging and
declaring the incapacity of being eleded, not only as cxpoiitors of the
written or Statute Law, but even ivhere the laiv has been [dent, they have
adjudged perions incapable of being ele&ed, from the particular circumftances
of the cafe, and upon general principles of conftitutional policy.

Thus, it has been fhewn, that from immemorial ufage, recognized and
confirmed by the Statute Law of the realm, the Houfe of Commons have the

5 fole
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iole right of judicature, in all matters reflecting elections ; and indeed, it is

clear, upon the general principles of rcafon and the fpirit of conflitutional po-

licy, that fucha power ought to be vefted in them, and them only, rt s effential

to the fecurity of publick liberty.

The conftitution of the Britifh government, being of a mixed nature, the

Houfe ofCommons are the body, whofe peculiar duty it is, to vindicate the

li!>crties of the people, againft the encroachments either of the Sovereign or

of the Nobles.

The better to fecure the popular intereft, the Commons are elective ; and
certain people, being qualified as the law directs, have, at ftated times, the

privilege of' electing whom they pleafe, being likeivifie qualified by laiv, to

act as their reprefentativcs in parliament.

If any doubt or difpute arifes, in refpect to the qualification either of the

electors or the elected, who does the conftitution point out as the proper

judges to decide in fuch cafes? Moft certainly, that body only, who are

conftituted as the reprefentatives of the people, ought to determine, upon
points which are fo efiential to the prefervation of their liberties.

None will be extravagant enough to fuppofe, that the people at large, can
cxercife a judicial power of determining the law, with refpect to their own
qualifications, or the qualifications of their reprefentatives : When the electors

of a particular county or borough have made their election, they have exe-
cuted their power ; and fhould any doubt arife, either with refpect to their

qualifications, or the qualifications of the elected, they then are parties

interefted in the queftion, and confequently cannot be judges. The queftion
is then between them and the reft of the people ; for every member, as has
been faid, though chofen for a particular place, ferves for the whole nation.

Nothing therefore can be more abfurd, than to fuppofe that they fhould

be judges in their own caufe, and that their determination, in a matter
wherein they are interefted, and may therefore be prefumed partial, fhould
bind the whole community.

It would be as abfurd to contend, that any of the courts of Weftminfter,

or any other judicature whatever, fhould be allowed to take cognizance of

matters respecting the qualifications of electors or elected.

Should any other court be admitted to a concurrent right of judicature in

fuch cafes, it would ncceflarily introduce a clafhing of jurifdiction, and a

contrariety of judgment.

Befides, as it has been fhewn, that the electors of the particular county-

or
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. borough, whofe rights arc in queftion, cannot judge of the matter in dif-

pute, it would be highly ridiculous to imagine, that any 12 men of thoie

electors, mould have a power of determining in fuch cafe.

To contend for fuch a power in the courts of Wcftminflcr, is not only

ubfurd, but it is highly dangerous. For

As an appeal lies ultimately from the judgments of all the courts at Weft-

minfler, to the Houfc of Lords, the Lords ivout\l become the ultimatejudges

with refpeel to the qualifications of electors and eletled, which would ap-

parently give them fuch an afcendancy over the Commons, as would ruin

their independence, overthrow the balance which it has been the provident

care of our forefathers to eftabliih, and, in the end, deftroy the rights and

liberties of the people.

As this power cannot, nor ought to be lodged in any of the courts at

Wcftminfter, fo neither can it be in the King and Council, or any where

clle, without being attended with the fame inconveniences and dangers : It

can therefore only refide in the general body of the people, by their repre-

fentatives ; that is, in the Houfe of Commons : Which is, and by the con-

flitution can only be, the general court of the people.

The fatal effects of placing fuch a Power elfewhere, are obvious and cer-

tain. Therefore, no man, who is not an enemy to the cortftitution, would

wilh to fee any other judicature interfere with that of the Houfe of Com-
mons. On the jurifdiction of that Houfe, the liberties of this country

depend. Our wife and fpirited anceftors, in their Addrefs to fames the

lft, declared, that " The privileges, liberties and jurifdtftion of Parliament,.

" were the right and inheritance of the fubjecT:*."

As it has been fhewn, that the Houfe have, and ought to have, the fole

jurifdiclion over their own members, as fuch., that they may puniih them by

cxpulfion, &c. That they may declare and adjudge, who are, and who are

not, capable of fitting in that Houfe.— It will appear, 3dly, That they have

exercilcd this right, with rcfpec~l to the late election for Middlefex, in a le-

gal and conftitutional manner, not only ftric"lly agreeable to the Law and

ufage of Parliament, but conformable to the proceedings of the Courts of

Juftice in Wcftminflcr Hall, on fimilar occafions.

It has been already ftated, by extracts from the votes, that, upon Mr.
Wilkes's being returned after his expulfion, the Houfe refolved, That he
"was, and is, incapable ofbeing elecled to fervc in this prefent parliament

Therefore, admitting that his incapacity was not a neceffary confvquence of*

• Sec Rufli. col. 53.

hia
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his expulfion, which the Freeholders were hound to take notice of, yet this

expvefs declaration of incapacity was fuch as all the Freeholders of Great

Britain were hound to take notice of. For this, which is but an expofition

of their former refolutions, is the folemn adjudication of a court of judica-

ture, on a fu eject wherein they have not only a competent, but the J'ole

jurifdiBion. It is therefore as binding, nay, being without appeal, it is, in

its effect, more obligatory than a judgment of any of the courts of Weft-

minfter, to which every lubject is bound to fubmit.

Now, it is a known and eftablifhed maxim, that every man is bound to

take notice of the law. With what colour then can it be pretended, that the

Freeholders of Middlefex had no notice of Mr. Wilkes's incapacity ? Igno-

rance of the fact may, in feme cafes, be pleaded in excufe, but ignorance of

the law never can.

In truth, however, it is notorious, that they were neither ignorant of the

law, nor of the fact. The incapacity of the perfon they thought proper to

elect, was, with fcrupulous caution, fet forth in the introductory part of

the writ, which is always read publickly, previous to the election. Yet,

even this caution, which takes away all pretence of want of notice to the

Freeholders, has been made the foundation of another objection.

It has been objected, on the authority of Lord Coke, that the writ can re-

ceive no alteration, but by an act of Parliament. No one will difpute this

authority. But the clear anfwer to this objection is, that the writ, in reality,

was not altered. The body, or directory part of the writ, did not vary a

jota from the eftablifhed form ; but the introduction, which declares the

caufe of vacancy, muft, in the nature of things, be varied according to the

different caufes which occafion the vacancy.

If the vacancy is occaiioned by the death of a .member, it is faid, in the

room of fuch an one deceafed : If it is occafioned by acceptance of an office,

it is faid, in the room of fuch an one, he having accepted fuch an office : If

it is occafioned by the incapacity of the late member, it fhould fay, in the

room of fuch an one incapable of being elecled. And in like manner with

refpect to other caufes of vacancy.

It is evident, therefore, that the Freeholders of Middlefex could neither

be fijppofed ignorant of the fact, or of the law. Having eledted a repre-

fentative again and again, after a legal declaration of his incapacity, in

contempt of the jurifdiction of the Houfe, and in direct oppofition to the

Law of the Land, no preiumption could be made in their favour. Such a

flagrant mif-ufer of their franchife, at leaft amounted to a non-ufcr ; their

votes muft be coafidered as thrown away; ,and the perfon next upon the

F -p°U\
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. poll, having the majority of legal votes, could only, in point of reafon and
law, be conlidcrcd as duly elected.

Had there been, in this cafe, no line chalked out to direct the determina-

tion of the Houfe, yet the neceffity of the occaiion would have dictated luch

a decifion, in order to maintain their own juiildi&ion, on which the liber-

ties of the people depend, againfl the contumacy of a let of miftaken perfons,

who were infligated to betray their own interefts.

But though the reafon and neceffity of the cafe would have fufficiently

juftihed the proceedings of the Houfe, yet they did not act without prece-

dent.

On the 2cth of May 17 15, in the cafe of the election for the borough of

Maiden, the poll flood thus :

For Serjeant Comyns -215 Mr. Tuffncll - 168

Mr. Bramfton - - 215 Sir Will. Jollyffe 128

Serjeant Comyns having refufed to take the oath of Qualification, they

refolded that his election was void. But what did they farther in this cafe *

why, they did. not iffue a new writ! But they confidered the votes given for

the Serjeant as thrown away : And refolved, That Mr. Tuffnell, who had
a leffer number of votes than the Serieant, was duly elected.

Again, on the 14th of February 1727, and 16th of April 1728, in the

cafe of the election for the town of Bedford, the poll ftood thus :

For Mr. Onglcy - - 465 Mr. Orlebar - - 240

Mr. Metcalfe - 462 Mr. Brace - - 236

It appearing that Mr. Ongley held an office in the Cuftoms, and the 12

and 13 W. 3. c. 10. againfl: Officers in the Cuftoms fitting in Parliament

being read, and no furrendcr appearing to have been made of the faid

office, before the election, the Houfe reJ'oLvcd, That Mr. Ongley was inca-

pable of claiming to lit in Parliament. Therefore, though he had the ma-
jority of votes, they confidered thofe votes as thrown away: And refolded

farther, that Mr. Metcalfe and Mr. Orlebar were duly elected, though Mr.
Orlebar had a leffer number of votes than Mr. Ongley.

As it is always to be wilhed, that there mould be a harmony and corref-

pondence of judgment in the feveral courts of judicature throughout the

kingdom, fo, happily in theprefcntinflan.ee, the adjudications of the courts

of
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of Weftminfter perfectly agree and correfpond with the determinations of

the Houle of Commons. .
* • . . -

In the cafe of the King againft the Mayor and Aldermen of Bath, the

I 5 Geo. 2. Mr. Taylor Drought a mandamus to be admitted and fworn into

the office of one of the Aldermen of the city of Bath. To which it was
returned, that he was not duly chofen; and upon that ilfue being joined, it

was tried before Lord Chief Juflice Lee.

It appeared at the trial, that by the charter of the corporation, the Alder-
men are to be elected by the Mayor, Recorder and Aldermen, or the major
part of them ; but it was agreed that the prefence of the Recorder was not

necefTary. It was given in evidence to the jury, that the whole number of
electors we're thirty, of whom tvaenty-eight were lawfully affembled for

the election of an Alderman :—That for this office there were three candi-

dates, Mr. Bigges, who had 14 votes, the faid Mr. Taylor, who had 13, and
Mr. Kingston., who had one vote; but that Mr. Bigges was not duly quali-

fied to be elected into this office, being neither a freeman of the corpora-

tion, nor an inhabitant of the city of Bath.

One Bifh, and another witnefs, gave evidence that they made the objec-

tion to Bigges, at the time of the election ; and that the electors, at the time
the candidates were propofed, difcourfed among themfelves about Bigges, as

a perfon not qualified.

On the other fide, there was one witnefs who was prefent at the time,

and denied that he heard any fuch notice given by Bi/Jj.

Upon the whole of this cafe, Lord Chief Juflice Lee, one of the mofr. cau-
tious Judges that ever prefided in a court, and whofe judgments are held in

the higheft efteem, gave the following direction to the jury.

That if they were fatisfied the electors had notice of this want of qualifi-

cation in Bigges, that then the 1 3 votes for Taylor were to be looked upon
as fufficient to determine the election in his favour ; and he told the jury,

that if they thought the 14 had voted for a perfon, ivhom they kneiv to be

unqualified, at the time they voted for him, their votes mujl be confidered as

thrown avaay, and they -were to be deemed as not voting at all, or as con-
fenting to the election of Taylor : For that their diffent could no way be
regarded, becaufe their voting for a perfon not qualified, vans thefame as if
they had votedfor a perfon not exifing, or dead. And therefore they could not

be confidered as voting agairfl Mr. Taylor, fince no man could vote againfi ano-

ther, but by voting for fomebody elfe. So that, on the whole, he confidcrea'

thefe 14 votes as flung away, and of no more avail than if they had not
voted at all.

F 2 Upon
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Upon this, the jury Found a verdift for Taylor ; and a motion was after-

wards made for a new trial.

On mewing cauft againft the motion for a new trial, feveral laws were
cited in Fuppbrt of Lord Lee's direction to the jury. Among others, the

cafe off the Qureti and Hugh Bofcaiven was cited, from a note of Mr. Fl
r
erg's,

which was an information, in the nature of a qitd ivarranto, againft: Mr.
Bofcaiven, to (hew by what authority he exercifed the office of one of the

capital Burgefles of Truro, in the county of Cornwall. It appeared on mew-
ing catife, that Mr. Bofcawen had 10 votes, and that one Robert D
had 10 likewife; but that no perfon was capable of being elected unlefs he

was, at the time of the election, an inhabitant of the borough. Mr. Bof-

cawen had a houfe near the town, but was not an inhabitant of the town;
and though the Court might have granted the information againfl Mr. Bof-

cawen, on the foundation of an equality of votes, yet, Lord Parker, on
making the rule abfolute, faid, " He conjidered thofe 10 -votes for the unqua-

lified per/on as thrown aivay, and that the other perfon ivas duly elecled;

from which the reft of the Court did not diflent.

The cafe of the King and Withers, likewife, the 8th Geo. 2. while that

eminent lawyer Lord Hardivicke was Chief Juftice, was cited. This was
an information in the nature of a quo ivarranto, againfl: one Withers, for

taking upon him the office of one of the capital Burgefles of W- .

It appeared, on fhewing caufe, that by the ancient ufage of the borough,
whenever there was a vacancy of a capital Burgefs, the Mayor had a right

to nominate two perfons, out of which two peribns, and no other, the Mayor
and Burgclfcs choofe one to fill the vacancy.

The defendant Withers and another were nominated by the Mayor, pur-
fuant to the cuftom. The defendant had five votes, and the other perfon
nominated by the Mayor had but one. But there were fix. other burgefles who
infilled to vote, and did vote, for a perfon not nominated by the Mayor. The
Mayor, however, rcfufed to take the poll for the perfon not nominated by
him.

The court held, that the fix votes for the perfons not nominated by the

Mayor iverc thrown aivay, and on that foundation difcharged the rule.

In the end, upon the found reafoning in Lord Lee's direction, and the

authority of thefe cafes, the court were unanimous in rcfuling to grant a new
trial*

But, independent of thefe great authorities, it is cleat upon the principles of

eommon.
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common fenfe, that a vote given for a perfon difqualified cannot be a legal

vote. For to conftitute a legal vote two requifites are effential : I. That
there be a capacity in the elector giving the vote; and 2. That there fhould

be a capacity in the candidate receiving it. Mr. Wilkes, therefore, having

no capacity to receive the votes, they were clearly illegal, and mult be confi-

dered as thrown away.

Nay, indeed, it has been admitted on the other fide, that they were
thrown away : for, on the queftion whether the foregoing elections of Mr.
Wilkes were null and void, they were, without a divifion, determined to be

null and void ; which was, in fact, determining that the votes given for him,

were thrown away.

Still it is anfwered, on the other fide, that if they were not good votes/or

Mr. Wilkes-, they wrere neverthelcfs good votes againfl Mr. Lutterell.

On any other occafion one might be afhamed to mifpend time in an-
fwering fuch futile objections. Did ever any one hear of votes having
a negative quality ? Suppofe, on Mr. LutterelFs being propofed, a number
of electors had cried out, No ! could a negative of this kind be considered as

a vote againft him ? Certainly not. There is no way, as was faid by Lord
Lee-, of voting againjl a perfon, but by voting for fome other : and if a

number ofelectors might put a negative Upon a candidate in fuch a manner,
they might keep a feat in parliament vacant as long as they plcafed ; whereby
they might deprive not only their fellow electors, but the ftate, of the aflift-

ance of a member.

It is contended, however, that admitting thefe votes not to be good, yet

the election fhould have been declared void, and Mr. Lutterell fhould not
have been received. To prove this, they fay it has been held that the vot-

ing for a perfon under age, who had a majority, did not make the next
perfon elected, who had the minority.

To this it may be anfwered, That every cafe mult depend on its own cir-

cumftances. Where indeed the incapacity is of fuch a nature as can only be
afcertained by evidence, there, though the candidate having the majority

fhould appear to have been ineligible, yet perhaps his competitor, having the

minority, fhould not be received ; but the election fhould be declared void.

Becaufe it may be prefumed, that had the incapacity been previously known,
the majority might have made choice of fome other perfon.

Thus, in the cafe of a minor, if fuch a candidate be fo near being of age,

that no man can, upon view of his perfon, determine whether he be of age
or
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or not, and if no certificate, or other proof of his minority, be produced, in

a cafe of fuch uncertainty, it would perhaps be too much to fay that the votes

for him were thrown away, and that the next candidate fliould be admitted.

But if in this cafe any certificate, or other good evidence of his minority, be

produced, or if a candidate be fo young, that his minority is notorious and
apparent, in thefe cafes the votes fliould be conhdered as thrown away, and

the next candidate fhould be received.

The true criterion of diftinction is, whether the incapacity be or be not

notorious of itfelf, and, if not notorious of itfelf, whether there was, or was
not, notice of it ? If it be notorious of itfelf, or if it appear that the electors

had notice of it, in either cafe it muft be conlidercd as an obftinacy and
contumacy in the electors, to vote for a difqualified perfon ; their votes,

therefore, muff be deemed as thrown away, and then the next candidate

fliould be received.

The Houfe of Commons therefore, in fuch cafes, will ufe their difcretion;

and if they are fatisfied upon evidence, that the electors had notice of the

incapacity of the difqualified perfon at the time they voted for him, they will

reject their votes ; and if there be any other candidate, though with a lelfer

number of votes, they will, as has been done in the cafes above cited, ad-

mit him.

But it is faid on the other fide, that in the cafe of Mr. Walpole, who was
returned after he was expelled, the Houfe did not receive Mr. Taylor, the

other candidate, but declared the election void.

True ; but this cafe is by no means applicable to that of the Middlefex
election. For though Mr. Walpole was returned after expulfion, and
though, as has been contended, the incapacity was the neceffary effect of
the expulfion, yet in as much as this was the firft and only inftance in which
the electors of any county or borough had returned a perfon expelled to

ferve in the fame parliament, and the electors might be prefumed not to have
due notice of the effect of expulfion, the Houfe gave them an opportunity to

correct their error, by giving exprefs notice, and by refolving, that he was
thereby incapable of being elected, and at the fame time declaring the elec-

tion void.

It may be faid, indeed, that by their voting for a perfon ineligible, a right
attached, by operation of law, in Mr. Taylor. But a right of this kind in
an individual, (landing in competition with the rights of fo many electors,

ami the law, with regard to the effect of expulfion, having never been before
declared, it was proper and jufl in the Houfe to give the electors, who had

voted
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Voted for an incapable candidate, an opportunity of making a new choice,

after the law creating the incapacity had been expounded.

But this their refolution leaves no room to doubt what part they would

have taken, if, upon a fubfequent re-election of Mr. Walpole, there had

been any other candidate in competition with him. For, by their vote, they

could have no other intention than to admit fuch other candidate ; otherwife

their vote would amount to a refolution that the feat lhould remain vacant

during that parliament.

But how unlike to this is the prefent cafe ! In the prefent cafe, the Houfe,

with the fame moderation, explained the effect of the expulfion, by declaring

that Mr. Wilkes %vas thereby incapable of being elected. Still, however,

after the fulleft notice, after he had been again and again declared incapable

of being elected, they obftinately perlifted in choofing him.
' c

Therefore, as there was not the leaft colour for prefuming that they had not

notice of his incapacity, and as Mr. Lutterell ftood next upon the poll, the

Houfe could not, without injuftice to him, without betraying their own ju-

rifdiction, without violating the precedents of Parliament, and the corre-

sponding determinations of the Courts at Weftminfter ; in fhort, without

oppofing the principles both of reafon and law, they could not act otherwiie

than they did.

In truth, there was no alternative but to admit Mr. Lutterell, or to refufe

ifhiing a new writ. To have rejected Mr. Lutterell, after the law in fuch

cafes had been expounded, would have been to have denied him his right

:

To have refufed iifuing a new writ, would have been a violation of the

rights of the Freeholders. By arbitrarily keeping feats vacant, the Houfe
may be purged, as in Oliver's time, to any degree a minifter thinks pro-

per: And this mode of proceeding, which fome pretended patriots affect to

prefer, would have been, as has been faid, not only unjuft with regard to Mr.

Lutterell, but dangerous and unconftitutional with refpect to the people.

Neverthelefs it is pretended on the other fide, that.though the rejecting

the perfon returned, and receiving the other candidate, might have been

right, had the perfon rejected been difqualified by act of Parliament, yet it

is otherwife, as he is difqualified only by the judgment of the Houfe. By
this means, they contend, the franchises of the electors are taken away,

-which nothing but an act of Parliament can do; for that the Houfe, being

but one of the three branches of the legiflature, cannot make laws to bind

the people ; and that though their orders and refolutions are binding upon

themfelves, yet they do not operate without doors,

4 In
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Iii nnfwer to this, it it, to be obferved, that though the I loufe of Commons,
in their legiflative capacity, as one only of the three branches of the Legi-

slature, cannot, as has been faid, make laws to bind the people, yet it is to be

remembered, as waa Hated in the beginning, that they h:»vr a judicial, as

well as a kgijlativt capfi4ifyi and it is in their judicial capachy that they take

cn^iv/ince of elections. Conhdered therefore as a Court of Judicature, their

adjudications arc as obligatory as the judgments ofany other court whatever;

nay, more, lb, as lias been intimated, becaufe they arc without appeal.

To ihe\v, however, that the judgments of Parliament are not binding

without doors, they are extravagant enough, on the other fide, to cite the

cafe of the King and Queen agamic Knollys *, commonly called Lord Ban-
bury 's cafe, which was lhortly thus :

Charles Knollys, Earl of Banbury was indicted for the murder of Capt,

Law/on, by the name of Charles Knollys, Efq; and this indictment was re-

moved into the Kings Bench, where the defendant pleaded in ab:"..i-meht,

that he was a Peer. To which it was replied, that the defendant had peti-

tioned the Lords in Parliament, to be tried by his Peers; upon widen the

Lords, by an order of their Houfe, difallowed his peerage, and difmiifed the

petition. To this replication there was a demurrer, and a joinder in de-

murrer. Notwithstanding this order of the Lords, however, judgment was
given for the defendant, and the indictment abated.

But the grounds on which the Court reftcd their opinion, aS expreffed by
Lord Holt, was that the order of the Lords was not any determination, for

that the caufe was not properly before them : It was not properly before

them, becaufe the petition was preferred to the Lords, in the firjl injla?ice,

whereas it fliould have been preferred to the King, and from his Majefty
have been referred to the confideration of the Lords : So that the petition

to the Lords, was coram -nrmjudice.

This cafe, therefore, is not applicable to the cafe in queftion in any point
whatever. For, in Lord Banbury % cafe, the reafon, it is feen, which in-
fluenced the court, was, that the proceeding coming irregularly before the
Houte of Lords, their order thereon was not a judgment of the Houfc. From
whence it is to be inferred, that if, in this cafe, the Lords had aded judicially,

ma matter regularly laid before them, the court would, and they certainly
muft, have taken notice of theirjudgment. But, in the prcfent cafe, the Houfe
ot Commons acted as a Court of Judicature, in a caufe regularly before
them ; their declaration therefore was the adjudication of the court ; and the

• Salic 47, 509, 512. 3Sa)k. 242. Carth. 297. Comb. 273. Skin. 336,517. Caf.
I. R. 55. Holt 5 30.

adjudi-
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adjudication of a court having competent jurifdicTtion, more efpidally of a

court without appeal, is the Laiv of the Land.

It has already heen obferved that there are in this kingdom, as in moft

others, divers laws for the adminiftration of government.

Will anyqpe fay, that the Common Laiv is not as binding as the Statute

Law? that the cujloms of particular places are not of equal force with

the Statute Law ? And will any one fay, that the Laiv of Parliament is cf

lefs force and efficacy than the Statute Law ? Are not all equally the Law of

the Land? And does not the jurifdiclion of the Houfe of Commons, in

matters of elections, (land upon as firm a footing as the jurifdiTtion of any

other court in the kingdom ? nay, has it not been rcc >gnized again and

again by the Statute Law ?

If it be afked when, and how they acquired this jurifdicTtion ; the anfwer is,

That they gained it at the fame time, and by the fame means that they gained

their right ofimpeaching the greatcft petfonages in the land ; at the lame time,

and by the fame means, that they acquired the right thev exercife with re-

gard to money bills, and other undoubted privileges. In fhort, theirjurifdic-

tion in this refpe<Tt, which is confirmed by immemorial ufagc, is as ancient

as the Common Lair, and mil ft befo deemed, for no written law can be pro-

duced which thews the commencement of the inftitution : It is coeval with
the conftitution, and without fuch a jurifdicTtion the Houfe of Commons,
as has been (hewn, could not cxift as an independent bod v. And if this

jurifdiction is queftioned, all their other privileges may, on as good a

foundation, be diiputed ; fince thefe, together ivith many privileges of the

other Houfe, can only be fupported by immemorial ufage.

As to the pretence that the Houfe, by the exercife of this jurifdi&ibn, have
taken away the franchifes of the electors, which nothing but an acTt of Par-

liament can do, this iniinuation is altogether fallacious.

Is the prohibiting of them from exercifing their franchife againft law the

fame thing as depriving them of it? Is it not necelfarily underrtood in the,

exercife of every franchife, that it fhall not be ufed contrary to the rules of
law ?

In theprefentinftance, they exercifed it fo clearly contrary to the rule-; and

reafon ofthe law, that, independent of the declaration of incapacity by the

Houfe, the fherift" might, on the authority ofthe cafe ot Leimjler, above cited,

have even refufed to have taken anypoll for Mr. JVilkcs/md even that would not

G have
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have avoided the election ; but any other candidate, having a majority of le-

gal votes, would have been duly elected.

But how does the determination of the Houfe deprive the electors of

their Franchife ? No one difputes their right : All that is contended is, that

they have exercifed their, right ineffectually. Their right, as has

been faid, is to vote for whom they pleafe, being duly qualified., to reprefent

them. But they have wi'fully and obftinately, with their eyes and ears

open, voted for onedifqualified, and of whofe incapacity they were not only

bound by law to take notice, but of which notice was actually and repeatedly

given them.

Their votes therefore, on this occafion, mud be confidered as not given

at all. But ftill, though, in ftrictnefs of law, perhaps, a wilful mifufer of
a franchife is a caufe of forfeiture, yet no one contends that their franchife is

hereby forfeited. No one means to take away their franchife : They have

ftill the right of voting, on any future occafion, for whom they pleafe, be-

ing dulv qualified. But fure'ly no one will contend that the electors of
Middlcfex are above the law; and that their Will is to over-rule the fenfe

of the people at large, declared by their reprcfentatives.

But it has been faid, and an obfolete act of "Hen. the 4th has been cited,

which declares, that " All elections fhall be free without being interrupted
" by the Pope, or by commandment of the King ;" much lefs, fay the ob-

jectors, ought elections to be interrupted by commandment of the Houfe of
Commons.

One would fufpect, by the levity of fuch arguments, that they who ufe

them really meant to betray the caufe which they affect to fupport. That
Flections fhould be free, no one will difpute; but the freedom here fpoken

of, is a freedom limited by law. That the Pope fhould interfere

with Elections, we have no reafon to fear : as little feafori have we to appre-

hend, that our Sovereign will interrupt the free courfe of Elections. Ne-
verthelefs, it was provident in our forefathers to declare any command-
ment of the King lo be illegal; for fhould a commandment of that kind be

admitted, it would directly tend to deftroy the independence of the Houfe
Commons; fo would the influence ofany 'ither power •whatever. But the

are to learn, that the r.efolution, or the comrt, nt, if t!

to call it fo, of the Houfe of Commons, is not againft law, but

tory of the law of the land. They are the proper and folc judi-

cature, entrusted with the exposition of the law in fuch cafes.

When the jurifdiction of the Houfe, however, can no longer be dif-

puted, attempts arc made to alarm us with the dreadful confequencesi

ch, as fume affect to apprehend, may enfue from it. At this rate, fay

they,
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they, the Houfe of Commons may declare that no freeholder under 10/.

per annum fhall vote at an election for a knight of the fhire.

If they were.ferious in. this apprehenfion, it might eafily he removed, hy

afluring them that the Stat of Hen, the Vlth having fixed the qualification

of the freeholders at 40 s. per annum, it is not in the power of the Houfe of

Commons, nor of any judicature whatfoever, to alter it : The LegiJIature

only can enlarge or diminifh the qualification.

There mult, in all cafes, ultimately be a power of judicature fome where,

without appeal; and wherever the conftitution has thought proper to veft it,

it is not fuppofed that it will, or ever can, be exercifed againft the exprefs

letter of the law.

Upon the whole, whether the jurisdiction of the Houfe, with refpect to

Elections, be examined on the foundation of parliamentary precedents and
authorities of law, or on the general grounds of reafon and conffcitutional po-

licy, it is evident that they have, and ought to have, the fole and exclufive

right of judicature in all fuch cafes : that it cannot, confiftent with the

prefervation of public liberty, be lodged an where elfe ; and that, in. the

inftance in queftion, they have exercifed this right not only according to the

eitablifhed law and ufagc of Parliament, but in conformity with the adjudi-

cations of the Courts at Weftminfter, on the like occalions.

It is fcarce to be credited, that in thefe days, which we boaft of as en-

lightened, the public mould be fo far milled as to qucfiion the exercife of a

jurifdiction, on which their own welfare and fecurity depends.

But what fhall be faid of thofe, who have employed every artifice thus to

miilead and irritate the minds of the public, and who indufhioufly augment
the difficulties of adminiflration, by obliging the miniftry to pay that atten-

tion to their interefted oppofition, which might be better employed in

improvements for the public good !

If Lord Coke had reafon to lament that " much time was fpent in Parlia-
" ment concerning the right of Elections, &c. which might be more profi-

" tably employed tor the public good *," how would he have lamented,
had he lived in thefe days, to have feen one Eleclion onlv confume lb con-
(iderable a portion of a long felfion of Parliament ; and to have known,
that this deplorable wafte of lime was occafion.d by the oppofition of a
party, who laboured to force a member upon Parliament againji law, whom
they themfelves had caufed to be expelled !

* 4 Inft. 49.

What
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What fruits arc to be expected from fueh a flagrant inconfiftence of con-

dud ?

However ftrongly fuch a party may be united at prcfent, by a common
mterelt, the purfuit of profit and power, yet when they come to a diftribu-

tion of that power and that profit, howfoon would they divide! Their diffe-

rent views, difpofuions and paihons, would quickly fet them at variance;

new factions would be formed ; new difcords would arife ; and the public

intcrcft be facrificed to private views and refentments.

Thefe confequences arc obvious to the difcerning and difpaffionate part of

the people, who, unhappily for the affairs of mankind, feldom coinpofit a

majority.

It is to be hoped, however, that, before it is too late, the public judg-

ment will be corrected. They will then find, that the perfons whom they

have been perfuaded to conlider as the invaders of their rights, are m
truth the aflertors and protectors of thofe rights; and they will then know,

in what eftimation to hold thofe, who, by every unwarrantable artifice,

have laboured to inflame their minds with reprefentations of imaginary

grievances, at the very time that, by a leliiih oppofition, they were ne-

tailing real mifery upon them and their pofterity,

FINIS.










