








'V^

THE

CONSTITUTION

AlTerted and vindicated.

LONDON:
Printed for W Nirm t . l t.vv. iNicoLL, at the Paper-mil], i

^^ Paul's Church-yard. MDCCLXJII.



A6



^^^^^S£^.^^:^^:S:X^^^x^

THE

CONSTITUTION

aflerted and vindicated.

^^^^^^^^^^^^^^^s^Xi-^

[Price Oae Shilling.]





THE

CONSTITUTION

aflerted and vindicated.

^TT^ H E title of this paper, it is pre*

1 fumed, fhould engage the at-

tention of the public. Yet if

it (hould appear to have been written

upon any other motives, than thofe of

public concernments if the writer can

be fufpedted of a defign of railing the

prerogative of the crown upon the ruins

B of
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of liberty, and paying a fervile adula-

tion to miniftry; or, on the other fide,

if he can be charged with exercifing the

I'pirit of invedive againft the oppofition,

or even of indulging the fpleen of laugh-

ing at feme certain names, when joined

with the ideas of honefty, patriotifm and

virtue 3 if thefe can be fuppofed the

motives of his writings, let him be treat-

ed with contempt and indignation. He

has vilely betrayed the caufe he pretended

to fupport. But, on the contrary, if he

hath ailerted the liberty of the prefs,

without abufing it ;• if he hath endea-

VGuied to vindicate the rights of the

conllitution j if he hath flated fa<5ts with

truth, and argued from them with more

than the integrity of mere argument,

with honefty, and the convidion of his

underftanding, let him be read with that
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attention, which the importance of his

fubjeft demands. He makes no other

preface to his work.

The conftitution, under whofe in-

fluence we are the happieft peopie upon

earth, was forefeen, in mere theory, by

the mofl fagacious of all political writers.

Yet he only forefaw the general poflible

idea of fuch a form of government. He

defpaired of the probability of its ever

being carried into execution. Yet this

form of government, the defpair of hu-

man wifdom, was originally found a-

mcng favages, in the deferts ofGermany.

The wild, uncultivated principles, upon

which it was formed, were tranfplanted

hither ; to a foil, more kindly to them,

than that of their native climate, and to

a culture more attentive to their growth

and
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and Improvement. Here they have been

preferve^ through a thouiand changes

of defpotifm, tyranny, ariftocracy, oli-

garchy, democracy and anarchy. They

have, maintained themfelvcs, through all

thefe changes, in almofl their Erft fimpli-

city and yigour, like the flamina vita of

a good natural conititution, ttirough all

the diflempers w/jicb fiejh is heir to^ and

even the experiments of quacks and emr

pyricks.

The firfl magiftrate in this form of

gov^rpment, is indeed the principal mo-

v,ei;, I had almoft fa id the foul of the

whole fyflem. Many other princes of

Jiurope have an appearance of more aur

^hority annexed to their perfons, but

none more real greatneft. He is only re-

Awned from hurting himfelf, or his peo-

ple.
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pIc. He pofTefTes every power of doing

good ; indeed, every power, that can

contribute to render him more beloved

by his people ; more refpecfted and re-

vered. Our anceftors, as if to make

their monarch fome amends for this

feeming v^'ant of authority, or rather to

fupport the dignity of the crov^^n, whofc

honours they confidered as their own,

threw many circumflances of fplehdour

round h^ira, unknown to any other, but

the Sorereign of Great Britain, He is

waited upop. by his fervants, with pecu-

UaD marks of refpedl: and reverence. So

excellent do the laws fuppofe him, that

they declare him incapable of doing

wrong. His perfon is not only facred,

and prote<^ed from all attempts of actual

violence. It is treafon to imagine his

death.

From
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From hence it follows in confequencc

of fads, if I may be allowed the ex-

preffion, not of nnere reafoning, that in

the very moment, when any attempt,

however unfuccefsful, is made upon his

perfons whenever any infult, though

impotent, as unmerited, is otfered to his

good name, in that very moment, the

conftitution is violated ; whenever he is,

under pretence of Law, accufed, ar-

raigned, condemned for crimes, which

the law declares him incapable of com-

mitting, at that very moment, the confti-

tution is diflblved. Its very being is de-

flroyed. We may begin to eredt a better

upon its ruins.

These, it is confelTed, are honourable

and important prerogatives. To make

them more important, more honourable,

they
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they do not ddlenJ by dull fucceffion

from king to king; by lineal defcent

from father to Ton ; by divine, hereditary,

indefeafible right ; by the arch-bifhop's

providentia divina^ or the bifhop*s di^

vi?je permiffiGn. The prefent royal family

muft difclaim, for their anceflors, for

themfelvcs and their pofterity, fuch vi-

fionary titles of this world j fuch un-

poved and difputable claims from the

•ther. Their rights are founded in the

conftitution, and muft fubfift with it,

let every Englifliman fay Amen! for

ever. Let me only be permitted to add,

that in ftri<fteft propriety of expreflion,

liberty has founded all thefe prerogatives,

and granted them to the crown for its

•wn fake, for the fake of the people.

The

R
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The fecond eftate, that enters into our

political fyftem, is that of the nobility.

It enters with greater fplendor and dig-

nity, than influence and power. It has

its being in the conftitution, but it re-

ceives its honours from the crown, and

rcfledls a luftre on the prince, from

whom it receives them.

Some of the privileges this refpec-

table body enjoys, were probably granted

them (fuch as the immunity of their per-

fons from arrefts of debt, &c.j becaufe

they were perpetual members of parlia-

ment, and confequently their perpetual

attendance was required upon the bufinefs

of the nation. In other inftances (fuch

as their pronouncing fentence, in cafes of

life and death, upon their honour) this

very
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very diftinguiniiiig privilege, in which

the bifliops from the fancftity of their

characters, can have no fliare, was pro-

bably given them, to raife our ideas of

their juftice and integrity, that they

miirht meditate between the prince and

people, with greater dignity and weight.

I SHALL not dwell upon thefe privi-

leges and immunities, becaufe they do

not enter immediately into our prefent

unhappy difputes. The noble perfons

themfelves may perhaps be hereafter em-

ployed in one of the mod honourable

offices they claim by their birth-right,

that of mediating between the other

eftates, of which the conftitution is com-

pofed, and moderating with equity the

feverity of law, for the fake of the law

itfelf. I fhall therefore only fay, that

C ail
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all their privileges were appointed by the

wifdom of our anceltors, in viev/ to the

general honour, fecurity, happinefs and

permanency, I jiope, the perpetuity, of

the conftitution.

One particular, however, that regards

a feparate branch of this very venerable

body, may be well worthy of our befl

attention. A Lay-Nobleman claims a

right by his birth of being tried by his

peers. Th^s privilege was graijted him,

becaufe, being naturally expofed by his

flation to envy and refentment, he could

not otherwife enjoy thofe equal unlverfal

benefits of the conftitution, to which he

was entitled as an Englifhman. Yet

this extraordinary privilege is not, by the

conftitution, granted to the bifiiops. In

any criminal procefs, they {hall be tried

by
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by their country, that U, by fr-eholders,

Jor that the)' arc mt cf the drgrce of no^

bility. They hold their feats in Parlia-

ment, 7iot as dukes
J tJiarquiJIes, counts^

vifcounts and barons j but by reafon of their

baronies, as in time pajl fome abbots and

priors.

If we recoiled at what a period of

the power and influence of the clergy,

this nobleft privilege was refufed to their

pride and ambition ; if we reflect, that

a bifliop, in thofe days, like the philo-

fopher in Horace, was pious, learned,

wife, humble, hofpitable, and only not

a faint, we fhall entertain a very ho-

nourable idea of the fpirit and wifdom

of the founders of our conflitution.

Such refle<5lions will perhaps imprefs

upon us a more awful idea of the

C 2 con-
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conftitutron itfelf ; the fole intention of

thefe papers.

The third eftate enters into the con-

ftitution with lefs dignity and fplendor,

but with greater influence and power*

An abfolute and undivided command over

the treafures of the nation, extends their

authority through every part of govern-

ment. All honours in the ftate are open

to their ambition ; all employments to

their abilities. Many of their privileges

arife from the conftitution ; iuch as the

immunity of their perfons, during their

attendance on the bufinefs of parlia-

ment ; fjch as their not being account-

" able to any other power, but that of

'their own houfe, for any expreflions ufed

^, .
'

' in their debates.

It
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It feems the peculiar wifdom of the

conftitutlon to fuppofe, in every depart-

ment of government, fome latent powers '

filently re fiding there, and referved for

great and critical occafions. Their au-

thority, not unaptly called reafon of ftate,

is fupported by the neceflity of conjunc-

tures prior to, and fuperior to all laws.

When the public fafety is concerned, this

reafon fupcrcedes all law. It is fubmltted

to with filence and rcfpedl, until it is

apparently abufcd. It perhaps would

be dangerous, I mean to the public, to

inquire too curioully into the flrid and

punctual legality of all the powers, ex-

ercjfed by government, and all the pri-

vileges claimed by the fubjedl. It would

be imprudent to alcfirain their bounds,

and to determine, thus far only they

{hall
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iliall extend. Perhaps, the power of

prening feamen fhould not be too fl.ialy

examined. There are niyfteries iij po-

liticks, as well as in religion, wh.i>h a

good politician and a good chriftian ihould

endeavour to believe, without attem^ ting

even to underftand. May the right of

refiftance in the people be for ever fup-

pofed ! may it never be defined or eX"

plained

!

Let us prove this reafoning by an in-

flance, though of a much inferior na-

ture, vet not without importance in it-

felf, and ftricflly ap^ licable to the fubjedt

matter of thefe papers. The government

; has uniformly and uninteruptedly exer-

cifed a pov/er of ifluing warrants againft

ftate-criminals, without information upon

Ciltk
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oatbt and without fpccifymg the crimen

of 'which they 'were accufcd. I will not

take the proofs of this afTertion from pe-

riods of arbitrary power and prerogative

but from that glorious asra of Britifh li-

bei ty, the Revolution. In the year 1 689,

the Earl of Arran, Sir Robert Hamilton

and others, were fent to the Tower, and

the Lords voted an addrefs of thanks to

the K'ng for his care of their liberties.

In 169?, the Earls of Huntington and

MarH orough were committed to the

Tower on the 5th of May, where they

tontinuea to the i5th of the next Month,

when they were admitted to bail at the

Kir g^s -Bench bar. Several gentlemen

were at the fame time fcnt to Newgate,

by virtue of the fame warrants. When
the parliament met, the Earls laid their

com-



[ :8 ]

complaint before the Houfe of Lords,

T^bat they had been comtnitted to the Tower

by warrantSy in which it was not /aid,

that any information was given agaifjjl

them upon oath, and which they alledged

to be required by law,

I SHALL only remark upon this impor-

tant event, that the laws had then a Lord

Chief Juftice, who did not difmifs them,

upon their plea of privilege. With the

confcious integrity and firmnefs of an

upright and honeft man, as well as with

the dignity of his profeflion, he nobly

oppofed both Houfes of Lords and

Commons, in different difputes with re-

gard to their privileges, and was honour-

ed with the thanks of both Houfes for

his oppofition.

I
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I WILL not entertain fo mean an opi-

nion of my readers, as to imagine it ne-

ceflar)' to mention any other of the nu-

merous inftances, that might be given on

this occafion. Whoever pleafes to read

over the hiflory of the four laft reigns,

that period of our hiftory mofl: favour-

able to hberty, will find, that this has

been the conftant and invariable pra(5tice

of government, except when, upon ex-

traordinary occafion?, the Habeas corpus

ASi has been fufpended. Even during

the fitting of parliament, the members

of both Houfes have been arrefted. The

King fends a meflage to the Houfe, whofc

members had been arrefted, which has

conftantly been anfvvered with an ad-

drefs of thanks, for his care of their li-

berties.

D What
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What could our anceflors, thofc

founders of liberty and the conflitution,

mean by intruding adminiflration with a

power, which was apparently liable to

be much abufed ? Did they not forefec

the polTibility, at leail, of this abufe ?

Unqueftionably. But they forefaw many

a probable concurrence of circumflances ;

many a crifis, too full of danger, to wait

for the regular forms of law. In matters

of great importance, the moment of

deliberation and execution is the fame.

*' The crime is not yet committed. It

** is only intended. It is abfolutely ne-

' cefTary, for the public fafety, to pre-

** vent it. The information, fo it has

" happened, may be given by fome foreign

*' power in friendship with our court.

** It may be aa anonymous Advertife-

" ment,
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*' ment, like that of the Gunpowder-plot.

** The perfon, who makes the difcovery

" may demand the honour of goveriv-

" ment, not to be produced as a witnefs.

<* The criminal may have notice of any

" common procefs by a Juftice of Peace.

*' He has time to fecrete or deftroy the te-

'* Aimonies of his guilt. He may ef-

" cape from juftice. He may fllll com-

«* mit the crime, of which he is ac-

<* cufed."

It was befides confidered, that the

Minifters, who ilTue thefe war-

rants, are anfwerable for any illegality

cither in the grant or execution. For

thefe reafons therefore, and others, per-

haps, more important, our anceftors have

tacitly placed this power in tlie Secreta-

D 2 ries
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ries of State. The legality of It has in-
deed been difputed in our Courts of
Juftice, and wifely left undecided. Yet
even this indecifion is a ftrong prefump-
tive argument in its favour, and an en-
couragement to continue it. May we
never have a Secretary of State, who, in
doubt of the validity of this power, may
be tempted to exercife any other ! I fhall

only add, that we may not lofe the ap-

plication of all this reafoning, that the
prefent fecretaries of State adted, on a

late occaflon, upon this conftant pradice
of their office, handed down to them
even through times moft jealous of pub^
lie liberty

; moft apprehenfive of the pre-

rogatives of the crown. BefiHcs, they

were particularly authorifed in the war-
rant, ijUjed agalnft Mr. V/ilkes. It

was
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was an exafl copy of that, by which Mr.

Shebeare was arrefted, and which was

figned by Lord Chief Juftice P 1,

when he was Attorney-general.

There is only one inftance, with re-

gard to crimes, that affc(fl, or feem to

afFedt the ftate, in which this power of

government does not adt without con-

trol. The perfe(5l freedom of debate in

parliament is fo elTential to liberty ; fo

abfolutely neceffary, even in the original

idea of all debates, to the proofs of

either the redkude or depravity of

any meafure, propofed to be confidered>

that it never can fubmit to any kind or

degree of reftraint, impofed by power and

authority. The magiftrate or minifler,

of what denomination foever, who (hould

attempt to control this freedom by the

7 ter-
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terrors of his office, would be guilty of

a greater crime, than that of Ice/re majef-

tatis'y the crimen la/a; conftitutmis. It

js an high infringement of the privileges

of parliament, that even the King him-

felf fhould appear to know the queftions

under debate, until the decifion of them

comes before him in due courfe of law*

He may then, by virtue of his preroga-

tive, reject, if he difapproves j if he ap-

proves, he is appointed to execute. But

never fhould the legiflative and executive

powers be lodged in the fame perfon

;

never (hould the perfon, who is to carry

a meafure into execution, have any con-

cernment. Influence or intereft in form-

ing it. Thus fpeaks all political under-

ilanding in a free country, a priori',

thus
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thus fpcaks, at prefent, the Brltlfh con-

flitution.

But as the King, confirtently with the

charader and office he fuftains, cannot

enter into the debates of his parHament

without violating their privileges, fo

neither could he enter into them with

dignity to himfelf. He muft either, ex-

pofe himfelf, unhappy choice, and per-

haps of equal ignominy I to be flattered

or cenfured. Even his name fhould

never be mentioned in a debate, in view

to the merits of the queftion.

No member of either Houfe can be

named in the other ; no one, in the fame

houfe, can be mentioned by his name-

Thefe are orders and rules of decency

and



[ 26 ]

and decorum. Shall the Kin'^'s name be

treated with lefs form and decency ?

The diftindion of confidering the

King's fpeech, as the fpeech of the mi-

niftry, under a pretence of oppoiing it

with greater decency, is a modern arti-

fice, invented, if I miflake not, in 171

8

by Mr. Walpole, and too incautioufly>

though ingenuoufly acknowledged by Mr.

Craggs. The conflitution knows nothing

of thefe diftindions. To treat the fpeech,

in general, with decency and refpedt

;

to confider the wifdom and utility of the

meafures it propofes, and either to rejedl

or receive them upon the arguments of

public good—thefe are the fole objeds

of a parliamentary debate. All the refl

is little more than an angry, ambitious

op-
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oppofition on one fide, and the fervlle

flattery of courtiers on. the other. How
dreadf il are the confequences ! A mea-

fure, wife in itfelf and falutary, fhall be

loft to the public by a perfonal refentment

to the minifter, or fome iniquitous

fcheme impofed upon us by the ready

flattery, paid to the appearance of fjme

undue prerogative. The virtues of the

Sovereign, his piety, honour, integrity,

and love for his people, (hall be urged,

by the mere creatures of favour and em-

ployment, as reafons to prove the ex-

cellence of the meafure propofed, and as

motives to intruft him with our lives and

liberties. On the contrary, the detefta-

tlon of the minifter, whether it arife from

his virtues or his vices ^ whether from

his perfon, his alliances, his friendftiips,

E his
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his birth, or even the place of his birth,

fhall be deemed a fufiicient rcafon for re-

jeding, with a kind of popular horror,

a fcheme perhaps of equal honour and

advantage to his country.

In the ftrongeft expreffions, that my

idea, of liberty and the conftitution could

fuc^'-^eft, I have afferted the freedom of

debate in parliament. If my private

opinion were of any weight. I (hould

not fcruple to affirm, that it ought to be

efteemed as dear to liberty, as any other

privilege or right of Magna Charta.

The Habeas corpus Ad may be fufpend-

ed, and even the mifchiefs arifing from

any cafual violation of it, are lefs exten-

five, lefs dangerous. Yet fince every

thing, that is human, muil fubmit to the

com-
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common lot of humanity, this ineftim-

able privilege miift fubmit to be retrain-

ed within fome certain bounds. It will

otherwife foon degenen^.te into low al-

tercation and perfunal diipute. Fa(5lion

fhall afTume rather more than the free-

dom of patriotifm, and oppofition fliall

talk irjafon.

Let us endeavour to apply this gene-

ral reafoning to a particular inftance.

Let us fuppofe, that fome certain expref-

fions in the North Briton, which an ho-

nourable Member of the Houfe of Com-

mons is accufed of having written, had

been fp'-ken by him in the Houfe. Some

of the King's fervants ; fome lov'er of

the decency due to all public debates;

fome friend to the conftitution, would

E 2 pro-
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probably have called upon the geatleman

cither to retract, explain, or excufe them.

I will not prefume to judge in what

manner the Houfe would determine on

the occafion, becaufe the affair, in its

prefent form, will certainly come very

foon before them. Yet Mr. Shippen

was fent to the Tower for only lament-

ing it as a misfortune to the nation, that

King George the fir it was a ftranger to

our language and the conflitution. Sir

William Wyndham was very near being

fent to the Tower, and was reprimanded

by the Speaker, by order of the Houfe,

for an indignity offered to his Majefly

in retledmg on his proclamadon. Yet

without meaning any invidious infinu-

ation either of difference or comparifon

between thefe gentlemen and the prefent

bo-
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honourable Member, it is necelTary, ia

the courfe of argument, to obferve, that

Mr. Shippen was a man of eminent pro-

bity in private life, and almoft peculiar

integrity in his public cbaradler j of great

parliamentary abilities, and a very weighty.

Speaker. Sir William Wyndham, be-

iides the natural intereil: of a great for-

tune ; befides the connexions of his birth

and family, was unqueftionably the a-

blell debater, and the mod powerful

Speaker, that ever fat in the Houfe of

Commons. I fliould Indeed confefs, that

I do not mean to call him a powerful

Speaker with regard to the prefent ideas

of eloquence, which feems to coniill:

in figures of fchool-boys and words of

di<!?tIonaries. I (hall on'v bes: leave to

add, that both thefe gentlemen were fup-

ported



[ Z^ ]

ported by a numerous and very confider-

able party in the Houfe, yet one of them

was fent to the Tower j the other was

reprimanded by the Speaker for expref-

fions of far lefs indignity to Majefty,

than thofe in the North Briton.

Let us now fuppofe, that thefe ex-

preffions had been uttered in the Houfe.

The natural warmth of fpeaking and dif-

puting ; the tone of voice ; the g* fture

and acflion, with which they were uiter-

ed, might foften or excufe the infult they

feemed to convey. They might be fup-

pofed to be fpoken under the fandion

of parliamentary privilege.

We cannot imagine, that the malig-

nity of them, if indeed there were any

malignity
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malignity in the intention of the Speaker,

could have any extraordinary effed upon

the underftanding of fuch an audience.

They might happily in a little time be

forgotten.

But infinite Is the difference, when

they are given to the people in general.

It is confeiTed, they are not given as la

the natural heat of difputation, or with

the influence of geftures and tones of

voice, but in the calmeft and moft deli-

berate ad; of the mind. Yet if we can

imagine they were capable of any bad

influence in the Houfe of Commons,

fuppofing them fpoken there, what

dreadful effeds may we not expedt

from them, when addrcfled to an in-

confiderate, ill-judging multitude? A
mul-
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multitude, apt to be inflamed by the

grofleft artifices j jealous of their liber-'

ties, yet credulous, and eafily believing,'

though often deceived by profeflions of

zeal and anxiety for their welfare. The

words themfelves cannot now be happily

forgotten. They enter into our hiflory,

and are to be delivered down to our po-

flerity.

The fuppofed writer has appealed to

the Houfe of Commons, by pleading his

privilege, as a Member, againft the re-

gular courfe of juftice, to which every

other fubjedt muft have been amenable.

The Houfe therefore will determine on

the guilt or innocence of his paper. It

is indeed of little importance, either to

inquire or determine, whether the gen-

3 tleman
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tleman is become this defperate and de-

voted patriot (not He, who leaped into

the gulph, more devoted) from an ex-

cefs of public virtue, or the didrefies

of his private fortune. It were little

fatisfadlion for the mifchiefs, which

he has, perhaps unintentionally, ccca-

ficned, whether he Hiall be fent to

the Tower, or expelled the Houfe.

But it is of capital and interefting im-

portance, to have that unconftitutional

claim for ever condemned, by which

five hundred perfons may hereafter af-

fume a privilege of outraging their fo-

vereign, in a manner, that a private

gentleman could not bear without re-

F fenting

:
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fenting : A claim, by which they may

with impunity write ftrange letters of

menace and infult to Minifters of State,

for afling according to the ancient and

eftabliflied forms of their office.

Impossible, that the wifdom and

equity of our parliament fhould ever fup-

port fuch claims; and if the people

fliall ever fubmit to them, all ideas of

liberty; all the other powers of this

wifeft frame of government are lofl: for

ever. The conflitution itfelf is lofl

:

That conflitution, by whofe influence

we are an envied, powerful and happy peo-

ple : that conflitution, which animates

the labours of agriculture and manu-

fac-
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fadures ; which gives fpirit to com-

merce, and fecurity to property -, which

infpires our foldiers with courage, and

our failors with intrepidity, is loft for

ever.

Resentment and indignation ; fliame

and anxiety, here ftop all further reflex-

ions.

FINIS.












