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A Defence, &c.

WHEN matters of public concern

are, or have been depending in

parliament, it is notunufual on either fide

of the queftion, to appeal to the public,

and to follicit their countenance and ap-

probation, by explaining the merits of the

cafe. The ufual method of doing this, is

in pamphlets ; which cuftom, though it has

been frequently perverted in very uncre-

ditable ways, is in itfelf, a refpectful man-

ner of canvafling for the public concur-

rence; by ftating facts before the tribu-

nal of the public judgment. This, how-

ever, would have been altogether fuper-

fiuous in the defence of a principle, which

has already fo fully received the public

approbation, as that contained in the act

for limiting vexatious and retrofp&ive

enquiries into titles of property has done

;

B mil
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ftill lefs neceflary would any defence have

been for thofe eftates,which over and above

a threefcore years pofTeilion have been pur-

chafed under fuch titles for a valuable con-

federation; if a certain paper had not made

its appearance upon this occafion, entituled,

A State of Facls refpecling a Bill for re-

pealing a Claufe in the Nullum 'Tern-pus

A5l, which may be judged, by the contents,

to have been drawn up by fome agent of

Sir James Lowther. It is printed upon

a iingle fheet of paper, and has been diftri-

buted to fome of the members, in the

manner that is ufual when private bills

are folicited in parliament. It cannot be

ranked upon the footing of a refpe<5table

appeal to the Public, as upon a public point;

but merely as a plan to convey the idea,

that the bill lately depending was no more

than a private concern, without any grounds

to be argued upon as a public point.

In conformity to this plan, the advocates

of that bill are charged with an attempt to

have facrificed public jultice to the perfo-

nal confederation of the Duke of Portland;

and the Duke of Portland himfelf is charged

with
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with having been the fir ft perfon to dis-

turb and invade the rights and porTciTions

of his neighbours. As the former accu-

fation affects fo many members of the

Houfe of Commons, and principally that

party which has hitherto flood high in the

favour and opinion of the public, it is no

more than juitice due to their conduct, to

explain upon what principles they brought

in and defended this fupplemental bill of

quiet, that thofe who are out of doors may
know what has pafTed within, and judge

of men and things accordingly. As to the

particular charge upon the Duke of Port-

land for being the invader of private pro-

perty, it is neceflary to wipe off that ac-

cufation ; becaufe fo grievous a charge, if

left unanfwered, would inftill into the pub-

lic a very unfavourable opinion of the in-

tended fupplemental bill of quiet ; and its

patrons, who could meditate to extend the

protection of parliament to fo unworthy

an object, though only one among many
others, for whofe fecurity this bill was

intended, and who are now left altoge-

B 2 ther
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tlier under the harrow of law and vexa-

tious inquifitions.

The following remarks will be confined

to fuch part? of the above-mentioned pa-

per, as lead to the argumentive merits

of the fupplemental bill lately depending.

The chief part indeed of that perform-

ance is quite foreign to the point, as a pub-

lic or parliamentary point. It is a patch-

work of fcraps from old. grants, records,

bills in chancery, briefs, opinions of coun-

cil ex parte, Sec. &c. here Hands the fup-

pofed grant to Richard Duke of Glou-

ceiter ; there the fettlement of Catherine

Queen Dowager ; here a maxim of Cato,

about Nullum Te?npus ; there an opinion

of Sir Fletcher Norton, with a great deal

of other matter equally foreign to the

point, and uninteresting to the public.

We fhall therefore drop all this, as only

calculated to draw off our attention from

the public merits of the queftion before us.

The grievances which gave immediate

rife to the intended fupplemental bill of

quiet of the prefent feffion, were certain

profecu-
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profecutions which have been inftituted

on the part of Sir James Lowther againir.

* more than two hundred perfons in the

county of Cumberland, whom he has had

the means to harrais fince the laft general

election, in confequence of that defect

in the late act of quiet, to which this fup-

plemental bill would have applied the re-

medy. And what aggravates the public

grievance of this cafe is, that many of

thefe two hundred perfons are under a

profecution at law to determine, not fo

much whether their property fhall conti-

nue with them, or be transferred to Sir

James Lowther; as whether Sir James

Lowther fhall not have the power, (if he

* On the very Raft day of the year referved in the

aft of quiet of 1769, Sir James Lowther, to prevent the

lapfe, ferved about 400 ejeclments. The county of Cum-
berland, from one extremity to the other, was in the utmoft

colifufion. Not a man who had voted againft him within

the prefcribed limits of the grant was to efcape. The word

was gone forth. The rebels were to be facrificed. The

county muft be cruflied. But the alarm that was given by

fo extenfive and unparallelled revenge, made it very foon

prudent and neceffary for Sir James to abandon many of

thefe fuits ; and he flood then reduced to the moderate

number of X 5 bills in a court of equity, and 225 Juits at

law. Ulyfles.

could
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could intrude under his new grant as lord

of the manor,) of pulling down their houfes,

destroying their inclofures and cultivation,

and laying the whole into a common wafte.

Is this appetite of devaluation fo falutary to

the public, and fo commendable in itfelf,

that it fhould deferve to be ftudioufly

cherifhed and gratified by the legislature ?

And to obtain this end, will it be be-

lieved that parliament fhould obftinately

deny that fecurity and quiet to Cumber^

land, which the reft of the kingdom en-

joys ? What crime has this county com-

mitted above all others ? True—Sir James

Lowther is not their representative, if that

be a crime.

The friends of Sir James Lowther could

not make a moment's Hand upon this

point ; which was the original occafion

of the intended bill, but were immedi-

ately driven to confefs that thefe fuits

were nothing better than mere vexations,

tending to private difquiet and public mif-

chief : However, it is not denied that Sir

James Lowther has exercifed all thefe

powers of vexation, till the matter came

to
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to be overhauled in parliament, in the con-

teft of the bill. What then can be the

motives for continuing that vexatious

power in his hands, in the exercife of

which, he has not fhewn any difpofition

to relax, till the public odium which at-

tended thefe tranfaetions in parliament

began to operate formidine -pancz.

His advocates in parliament heartily

wiflied for the fake of their caufe, that

he had not had all this odium to anfwer

for ; and would willingly have relinquifh-

ed the power of harraffing two hundred

perfons of inferior property, provided

they could have retained for Sir James

Lowther the right of invading an eltate,

which has been veiled in the Duke of

Portland's family for more than feventy

years. This propofal was well calcu-

lated to parry the odium of oppreflion,

in the rlrft inftance ; but Sir James Low-

ther's advocates foon found, upon re-

flection, that they had undermined the

ground which they wifhed to ftand upon.

They have confeffed that all the kingdom

ought to be relieved from the difquiet of

thefe
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thcfe fifhing grants
; yet they wanted at

the fame time to except the Duke of Port-

land. This was an unfortunate dilemma,

they could neither go forward nor back-

ward. To except the Duke of Portland,

as the only man in the kingdom from the

bill of quiet, was a proportion much too

extravagant to offer to parliament ; and on

the other hand, to abandon the property

of more than two hundred poor people,

to wafte and ruin, for the fake of Sir James

Lowther, was too odious to be avowed.

And yet the fate of this bill was decided

in the event, from the impoffibility of find-

ing any reafon or diftinc~lion, upon which

to feperate the cafe of the Duke of Port-

land from the reft. The miniftry (or fome-

thing that they call the miniftry) fent

their treafury letters about acheronta mo-

ventes. After lofing two divilions, they

were determined to conquer the obftinacy

of the houfe by dint of minifterial power,

and carried their point at laft by a majo-

rity of nine votes ; the refult of which is,

that for the fake of excluding the Duke

of Portland from any poflible benefit of

the
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the bill of quiet, above two hundred more

are to be involved in the fame fate with

him.

And yet this very cafe itfelf of the Duke

of Portland, undoubtedly calls for redrefs

upon its own merits, as much as any ilngie

cafe can do. For the grant of his eltate

three years ago, was obtained with no

other view but to influence the late elec-

tion in Cumberland for the perfonal views

of Sir James Lowther. Every frep that

can be taken in fuch a caufe to difTeize

the pofTeffor of 70 years of his ancient

property, upon the faith of which family

entails, and marriage fettlements have been

made, every vexation, expence and dif-

quiet, in which he is involved, fhews the

injuftice of leaving him out of the pale of

the bill of quiet, as well as any of the two

hundred others of lefTer property.

Even the apologift for Sir James Low-

ther in the paper above mentioned, with-

out being aware of the confequences of

his argument, has himfeif expofed and

pointed out in the profecution of this

very claim againft the Duke of Portland,

C one
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one of the raoft diftinguimed of thofc

grievances, which are infeparable from

thefe inquifitorial grants, and which has

been always urged as one of the ftrongeil:

arguments that can be frated in favour of

an act of quiet. He complains, as a hard-

fhip upon Sir James Lowther, that, when

he had filed a bill in Chancery to make

the Duke of Portland difcover his title to

thofe lands which have been granted to

his family ever fince the revolution, the

anfwer was fo prudently and cautioufly put

in by the advice of his Grace's lawyers,

that Sir James Lowther could not get any

lights from it to proceed upon ; what is

this, but confefling it to be a fifhing-bill,

in confequence of a fifhing grant, requiring

the onus probanda, from the pofTefTor of

more than 60 years, for the poffibility of

hitting a blot. This is the very cardinal

vice againft which all bills of quiet are

levelled. If the informer, Sir James Low-r

ther, or the furveyor-generai had been

fhre of their fads before the grant was

made out, (which at leafl they ought to

have been) the matter might have been

profecuted
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profecuted to effect before this time. Sir

James Lovvther might have brought it to

trial in either of the three lair years. No!

that will not anfwer his pnrpofe 'till he has

had a peep into the Duke of Portland's evi-

dence-room, who is to remain in this irate

of unquiet porTeiTion while the gentlemen

of the long robe divide his rents and profits.

We are all agreed that it is abominable to

lay wafte, by fuits at law, the property of

two hundred people ; but then the diffi-

culty with Sir James Lowther's advocates

has been, to find out fome fufficient rea-

fon to except the Duke of Portland's pro-

perty alone from the benefit of the bill of

quiet. Yet this is the very equitable pro-

portion that has been fo ftrenuoufly con-

tended for ; and upon the failure of which,

the fupplemental bill of quiet has been

totally rejected.

The farther the Duke of Portland's cafe

is inquired into, the lefs argument is there

to be found to fupport any reafonable ex-

ception of him alone out of a final bill of

quiet; for almoft every evil that can be at-

tendant upon thefe grants of vexation, has

C 2 been
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been accumulated upon his fingle fubjecl:.

A grant, folicited from the beginning, with

a view to controul the freedom of a

county-eledlion, patronized and forwarded

by the then miniftry, againfl a member of

the oppofition, made out by the board of

Treafury in a clandefHne and precipitate

manner, without any hearing of the Duke

of Portland's title, fecreting the ailiilance

of official records to the fole ufe of the in-

former and difturber of private rights ; a

grant rendering family fettlements preca-

rious, entailing endlefs fuits at law with a

moll: enormous expence, and, for remedy,

requiring the onus proband! from lineal

proprietors from father to fon, to the fourth

and fifth generations. All this has hap-

pened to the Duke of Portland's family
;

and more than all this : his property has

not efcaped an attack to which antient

2;rantees of the crown are alone liable from

the nature of their titles. The original

records belonging to fuch ellates, as are

derived from the crown, are not kept in

the cuftody of the refpeclive proprietors,

but the moil material ones are kept in pub-

lic



[ '7 ]

lie offices, where every one, for his fee,

has free accefs ; and, confeqnently, where

any evil-minded perfon may watch his op-

portunity to mutilate or deitroy the mod
effential matters of evidence. This has

actually happened to a very material piece

of evidence refpecting the Duke of Port-

land's right, under the grant from King

William to his anceftor. The mutilated

record was produced in court before the

barons of the exchequer, with vifible marks

of fpoliation upon it. Fortunately for

the Duke of Portland, his agents had

taken a copy before the mutilation ; which

circumftance evinces the facrilegious acl-

to have been committed lince the srant

of his eftate to Sir James Lowther. The
exigence of that record in the beginning

of 1768, and the deftruction of it before

the end of 1769, have been proved upon

the fulleft evidence, to the unanimous

fatisfaclion of the barons of the exche-

quer *. The fact of its being fo de-

ftroyed, is a fure proof that the evidence

* For the affidavits in the Exchequer, vide the appendix.

was
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was thought material to the point; for

which fide, is left to the public to judge.

The detection of this act having been com-

mitted fince the invaiion of the Duke of

Portland's property, affords the ftrongeft

prefumption that it was done with a view

to deftroy the evidence of his rights. What

farther havock the fpoliator may have

committed among other public records, of

which the Duke of Portland's agents may
not have had the firft infpe&ion, rnuft, for

want of proof, be hid with the darknefs of

the deeds themfelves; but the proof of

that fact which is come to light, leaves the

worft to be fufpected ; and thus much is

certain, that there are many very material

records and pieces of evidence referred

to by grants and other authentic records.,

relating to the eftates of the Duke of Port-

land, which have been granted to Sir

James Lowther, which ought to be in the

public offices ; and which, upon the molt

diligent and expensive fearches, cannot be

found. If fuchare now exifting, they may

very probably be feereted among fuch re-

cords
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cords of the crown, to which the Duke of

Portland has been denied accefs, though

Sir James Lowther has had the ufe and

advantage of them. If parliament have

their ears open to public grievances, what

evils can call louder for redrefs than the

fpoliation of public records.

It has been very ftudioufly given out

to the public, that the bill lately de-

pending, was an invalion of Sir James

Lowther's rights under an acl: of Parlia-

ment, an ex pGji fadio Law, a breach of

parliamentary faith, as if Sir James Low-

ther had made a bargain with the legifla-

ture two years ago, when the late acl: of

quiet was pafTed, to afTure to him the right

of haraffing, without vifitation or controul,

fuch perfons in the county of Cumber-

land, as had oppofed his election and in-

tereft there. The ftate of that matter is

limply this. The Parliament, two years

ago, thought proper to pafs an acl; for

quieting the pofTeflion of the fubjecl; and

there is no doubt, but the late attack upon

the Duke of Portland's property in refent-

ment
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ment for the part that his friends took in

the Cumberland election, was the firfi: oc-

cafion of bringing in that bill. The ad-

vocates for that bill, out of a fcrupulous

delicacy, and to avoid the imputation of

any perfonal coniideration, did not con-

tend for having it drawn in fuch man-

ner as to extend to the cafe of the Duke

of Portland, or of thofe two hundred

people who have been fo much harafied

under this omiffion fince the laft election.

But the parliament had a right at that time

to have interpofed, to prevent any vexa-

tious confequences of grants then exifting,

as well as all future ones; and doubtlefs,

would have ufed that power, could they

have forefeen the oppreffive ufe that has

fince been made of that omiffion, to fpread

terror throughout a whole county, and to

harrafs two or three hundred people in re-

venge for a difappointed contefr. The

right which was vefted at that time in the

lep-iflature, no act of theirs could bind,

or limit, or forfeit. The right of controul-

ing and redreffing grievances is infepara-

ble
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ble from Parliament. Simply enacting

in a remedial act, that it fhall not extend

beyond fuch or fucli limits, does nothing

lefs than bind Parliament from extending

that fame act, according to their future

judgement, upon the rife of future grie-

vances, that may call for the fame redrefs.

This is the prefent cafe. The Parliament

feeing the unjuft and vexatious confequen-

ces of the limitation of the late act of quiet,

and the ill ufe that has been made of it to

no other pofUble end, but mere vexation,

and the deitruction of private property,

have this feflion had it recommended

to their coniideration to complete the

good work, and to extend the parliamen-

tary protection of the act of quiet to Cum-
berland, as well as to the other parts of the

kingdom.

As to the act of quiet of the year 1769,

it neither conveyed nor confirmed any

property to Sir James Lowther ; it left him

limply in the ftate he was, before the act,

and therefore liable to the fubfequent vifi-

tation of Parliament, if the exercife of thofe

powers, which at that time were not taken

D away
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away from him mould become a grievance.

If Parliament in the year 1 769, had pafTed

a pofitive act to empower Sir James Low-

ther to harrafs the county of Cumberland,

Parliamentary faith might have been plead-

ed with fome colour to fupport him in it.

However, even in fuch a cafe (if it could

be fuppofeable) Parliament is always free

to grow wifer by experience ; but the pre-

fent cafe is far enough . from that. The

act of quiet of the year 1769, had in its

original intention, no other view but to fu-

ture grievances from vexatious grants, and

further this act faith not. It did not ex-

tend its operation to grants antecedent to

January 1769. The two objects are per-

fectly independent of each other.
. It

would not have been in the leafr degree

inconiiftent,or any breach of parliamentary

faith, to have brought in another bill to

refcind all grants previous to 1769, if the

vexatious confequences of leaving in force

o-rants antecedent to 1769, had been made

known to Parliament before the end of

that fame feilion ; much lefs after the ex-

perience of two years, when the grievan-

ces
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ces afifirig from a want of that reftri&ion

were become notorious and enormous.

The grants antecedent to the year 1769,

to which that a6l did not extend, are upon

the fame footing with the Church, which

is likewife not retrained by that ac~l ; but

no grievances from that quarter either have

or feem likely to arife. The Church is

not excepted by name in the acl of 1769,

becaufe the form and wording of* that act

would not otherwife extend to the Church

;

therefore, there was no need of a fpecial

exception. If that acl: had been an original

act, it would have been drawn up lim-

ply to the point in view, refpecting future

grants ; and in that cafe would not have

required any fpecial exception to grants

antecedent to January 1769; but as the

late act of quiet was grounded upon an

old acl: of James the fir ft, the form and

mould of it were predetermined, and there

was no method, of applying the model of

the old acl: to the fimpie intent of reftraining

future grants, but by a fpecial provifo, that

nothing in that acl: fhould extend to the

cafe of the others. But a claufe excepting

D 2 any
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any one cafe in an act which would other-

wife extend generally to all cafes, does

merely put it in the fame irate as an acl: ori-

ginally extending no farther than to the

other cafes. Thus, if an act, which from

the generality of the terms, would extend

to all the kingdom, has a claufe by name,

or in effect, excepting Cumberland, it

itands exactly upon the footing of an act

extending to the other .fifty-one counties

by name ; and in that cafe, no fhadow of

objection could lie to palling a fupple^

mental act for Cumberland when the oc-

caiion fhould call for it.

Let any one open the ftatutes at a ven-

ture for a claufe in any public act, begin-

ning with, Provided nothing in this acl

Jljall extend fo or fo, in which it would be

any breach of parliamentary faith to repeal

fuch provifo of exception upon new mat-

ter, or juftcaufe affigned. In the bill for

taking away the heretable jurifdictions in

Scotland, there are feveral provifoes of

exception, viz. That nothing in that act

fhall extend to take away the jurifdiction

of royal boroughs, or to the jurifdictions

of
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of any heretor or proprietor of lands, hav-

ing coal-works, or falt-works, or mines

over their colliers, falters or miners, and

other exceptions ; will any one fay, that

thefe claufes are not repealable without

breach of parliamentary faith, if parlia-

ment, in any fubfequent time, fhould fee

fufficient caufe. Thofe who have fuch

ideas of parliamentary faith, may be an-

fwered in point from this very act itfelf

for taking away the heretable jurifdictions;

the direcl; object of which acl: was to abo-

lifli thofe jurifdi&ions, when found by ex-

perience to be againft the public good, al-

though they had been fpecifically excepted

and referved by ftipulation to Scotland, in

the treaty of union between the two king-

doms. It is not to the prefent purpofe to

fpecify the motives which induced parlia-

ment to that act. It is fufficient to fay, that

upon the experience of evils arifen from the

fyftem of heretable jurifdictions, and in the

view to prevent farther evils of the fame

kind, they did interpofe their fupreme

right of legillature and general controui

for the public good, notwithstanding the

fpecific
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fpecific refervations of the treaty of union.

The circumftance of compenfations having

been given by the public, to the proprie-

tors of heretable jurifdiclions fo aboliihed,

does not affect the right of parliament to

interpofe. The two matters {land upon

very diftinct grounds. Thofe jurifdicli-

ons were faleable matters of property,

acquired by inheritance, or purchafe, and

therefore, evidently different from a grant,

not acquired either by inheritance or pur-

chafe, but a mere power of vexation, clan-

deftinely, and againft the good faith of

fociety, given to Sir James Lowther by the

lords of the treafury, to gratify their re-

fentments and his, againft the Duke of

Portland and the county of Cumberland.

If Sir James Lowther's conduct, under

fuch a grant, could, have been thought to

entitle him to any meritorious considera-

tion in parliament, fuch a confideration is

quite foreign to the right of parliament, to

redrefs the grievance itfelf, which right

is the queffion before us.

The precedent of the act for abolifh-

ing the heretable jurifdiclions is full in

point.
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point. Any other argument is almoft

Superfluous. Yet many may be found.

The Militia act provides that nothing in

it fhould extend to the tinners in De-

vonshire and Cornwall, but that the

Lord Warden of the Stannaries fhall have

the fame power to array, aflefs, arm,

mutter, and exercife the tinners, as hath

been heretofore ufed. There are fi-

milar exceptions for the Lord Warden of

the Cinque Ports, and the Militia of the

city of London. Thefe are cafes in point,

though not likely to call for an alteration

of the law ; but it would not be an ex poji

fac~lo law to repeal any of thefe excepti-

ons upon reafonable ground. The mar-

riage act fays, That nothing in that act fhall

extend to Scotland ; but if run-a-way

matches fhould be thought hereafter in the

judgment of parliament, an evil requiring

their farther interpofition, the act may be

extended to Scotland, without any breach

of parliamentary faith. In thefe and in all

other fimilar cafes, the rights ofparliament

are fo clear as to put the matter out of all

queftion
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queftion, and apply directly to the cafe of

the intended fnpplemental bill of quiet.

Let the bill fpeak for itfelf. It is fhort,

intelligible, and free from jargon. It is

worth an hundred apologies to produce

the very thing in queftkxi, which can-

not be a mifreprefentation, that every

one may be afTured of its real fcope and

tendency, and judge whether it imports in

in the leaft degree, any violation of private

property, or breach of parliamentary

faith ; or whether it be not fimply the ex-

tenfion of a remedial act to redrefs new

grievances, that have arifen to the difquiet

of the fubiect againft the fpirit and intent

of the late act of quiet,

" WHEREAS an Act of Parliament was

made and pafTed in the ninth year of the

reign of his prefent Majefty, intituled, " An
Act to amend and render more effectual

an act made in the twenty flrft year of the

reign of King James the Firft, intitled, An
Act for the general quiet of the fubjects,

againft all pretences of concealment what-

foever.



[ 29 ]

foever." And whereas, by a claufe in

the faid a&, it is Provided and Enacted,

** That nothing in this Act contained, fhali

extend, or be prejudicial to the right, title

or claim of any perfon or perfons in, or to

any manors, lands, tenements, or heredi-

taments, by virtue of, or under any grant

or grants, letters patent, or letters patents,

from any of His Majefty's progenitors,

anceftors, or predeceffors, or by virtue of,

or under any grant or grants, letters pa-

tent, or letters patents, from His Majeily,

made or pavTed before the nrfl day of Ja-

nuary, One Thoufand One Hundred and

Sixty Nine, fo as fuch right, title or claim,

be profecuted with effect by bill, plaint,

information, or other fui't or proceeding,

in fome of His Majefty's Courts of Re-

cord at Weftminfter, within the fpace of

one year, from the firft day of January, One
Thoufand Seven Hundred and Sixty

Nine." And Whereas, under colour of

the faid claufe, divers of His Majefty's

liegefubjcBs have been greatly difquieted in

their poffejfions, and the good ends and

E pur-
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purpofes of thefaid ac~l, for fecuring ths

general quiet of the fubjeels, been in fomc

meafure defeated. In order, therefore,

more effectually to attain the beneficial pur-

pofes intended by the faid act, May it

pleafe your Majefty, that it may be en-

acted; And be it enacted by the King's

moft Excellent Majefty, by and with the

advice and confent of the lords fpirituai

and temporal, and commons, in this pre-

fent parliament, afTembled, and by the

authority of the fame, That the faid recited

claufe and every part thereof, fhall be, and

the fame is hereby declared to be re-

pealed and made void to all intents

and purpofes whatfoever."

The very appearance of this bill proves

at firit fight that it is a public remedial bill,

founded in the original indefeafeable right

of parliament, to watch over and to re-

drefs grievances. The idea of making a

bargain on the part of Sir James Lowther,

is a mere delufion, thrown out to catch

thofe who are ignorant or inattentive,

and
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and who do not confider the difference

in parliamentary proceedings, between

a private and a public bill. In a pri-

vate bill of enclofure or navigation, you

require theconfentof the parties interefted

for the bringing it in. But what a ftrange

degree of infolence and prefumption it is

to fuggeft, that the legiilature fhould be

under a necelTity of treating and making

a bargain with Sir James Lowther, as a

condition of bringing in, or pafUng a ftu~

blic remedial bill in the cafe of a public

grievance. Shall the fupreme controul of

parliament be retrained from interpofing

to preferve the public peace and quiet,

where Sir James Lowther's range of de-

vastation lies ? It is an infult upon parlia^

ment, to pretend any fuch bargain, as

well as abfurd : it is impoflible ever to

have had any exiilence.

It is not fo long fince the pailing of

the late act of. quiet, but that we all

remember the fac1 ^ and circumstances

very well. The claufe in that act un-

der which Sir James Lowther has exer-

cifed an unbounded tyranny fince the laft

E 2 Cum-
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Cumberland election, againft thofe who

oppofed his intereft there, obtained a

place therein, becaufe the advocates for the

bill, upon confuitation amongft themfelves,

thought it a matter of prudence to avoid

the more than miniiterial oppofuion, which

was expected from Sir James Lowther's

friends, who were, with good reafon, fup-

pofed to have at command, a certain fe-

cret influence, which would have thrown

out the whole bill, unlefs that had been

admitted. The friends of the bill, fully-

aware of the extreme injustice of leaving

that very grievance unredrefled,which gave

occafion to the bill of quiet, and fecurity

for the reft of the kingdom, thought,

however, that it . would be a great point

gained for the public, to fecure the peace

of Fifty-one Counties, but were unwilling to

hazard the whole bill, by an ineffectual

ftruggie to refcue the devoted Cumber-

land ; which prefage of theirs is now fuf-

ficiently justified by the recent fate of the

fupplemental bill. And it is but juftice,

upon this occafion, to the Duke of Port-

land to fay, that he very freely confented

to
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to give the preference to the public caufe

before his private concern, if the fecurity

of both together fliould be judged unat-

tainable againft the powers of a predomi-

nant faction. There were other argu-

ments ofTered by the miniftry, to recom-

mend filence as to retrofpects ; many

were the protections on their part, that

the grant which had then been lately given

to Sir James Lowther was not done

with any vexatious intent, or to influence

the county election, and it was urged to

the patrons of the bill of quiet, that as the

parties had been fully arraigned before

the public for that flep, it would be more

generous to bury all farther perfonal com-

plaints in oblivion. Thefe pretences can-

not be fnppofed to have gained much cre-

dit as to the original intention of the grant,

but it might, have been expected after the

general alarm that it had occaiioned, and

the fenfe of parliament fo fignally ftamped

upon it by the fubfequent act of quiet, that

Sir James Lowther might have had fo much

deference for the united fenfe of his country

and the lcgiilature, as to have forborne any

vexatious
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vexatious application of its powers ; he had

an opportunity of vindicating his own cha-

racter, and the conduct of thofe who had

patronized his caufe ; but inftead of that,

as if it had been to infult the legislature for

their folly in not tying up his hands, or

perhaps depending upon that faction

which had procured him the power, to de-

fend him in the exercife of his tyranny : he

has exercifed all thofe powers of vexation

and difquiet to the extremeft degree, and

his faction has once more fcreened him from

the juitice of parliament. Is this the bar-

gain of which Sir James Lowther's friends

affect fo much to boaft, that they are in

league with the enemies to the peace of

this country ; and is it for this caufe that

the utmoft ftretch of minifterial power has

been exerted to perpetuate the memory

that they have twice prevailed ? If Sir

James Lowther's conduct has been re-

gulated in full defiance of the fenfe

of parliament, as declared in the act of

quiet, fetting at nought their authority,

while he is protected by a fecret faction

which is fuperior to all, and controuls

every
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every movement of ftate ; let it be avow-

ed upon that ground : the parliament muft

then fubmit, for there is no remedy.

However, this can at no rate be called a

bargain with parliament. If on the other

hand, the palling in filence over that grant

without parliamentary cenfure or vifitation,

and leaving it out of the act, beconfidered

as a matter of lenity in parliament towards

Sir James Lowther, and a fcrupulous de-

licacy in the advocates for the late act

of quiet, not to rub up the memory of pall:

animolities, this can in no fenfe be taken

as a pledge of perpetual indemnity or

parliamentary fufferance, if frefh provoca-

tion or caufe of complaint be given.

A flagrant attack had been made upon the

Duke of Portland's private property, for

the fake of influencing the Cumberland

election ; however, for the fake of quiet,

thus much would have been overlooked

;

and if the grievance had flopped here,

neither Sir James Lowther, nor his fecret

faction, would have heard any more of

the matter. If this be claimed as a tacit

bargain, precluding any future enquiry

(for
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(for to fnppofe an explicit bargain between

parliament and a private fubject, as a

condition of pairing a public remedial bill,

is an infult upon common fenfe) it implies,

at leaft on the part of the crown-grantee

fo in lenity connived at, that he fhould for

the future conform to the example of parlia-

ment, and to the fpirit ofthe act ofquiet, as not

to infult the lenity of parliament, by acts of

tyranny and public grievance. It is not

denied that Sir James Lowther has, on his

part, violated thefe conditions. Therefore

it has been upon the firmer! ground of argu-

ment founded in jultice and facts, that the

advocates for the late fupplemental bill of

quiet, have proceeded in their application

to parliament to extend their protection,

to the cafes omitted in the preceding act.

It has been necefTary in the defence of

the advocates for the late bill, to Hate the

arguments and facts upon which it was de-

bated in parliament. It is not from any

perfonal animoiity to Sir James Lowther,

that thefe facts are here recapitulated, but

becaufe they were the ground of thofe

complaints upon which the bill was brought

in,
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in; and in that fenfe are not only perti-

nent, but indifpenfable to the difcuffion

of the merits of the bill. Every other per-

fonality that is not efTential to the argu-

ment, has been carefully avoided.

The friends of Sir James Lowther, feel-

ing how heavily the charge of being the

invader of private property, under the

odious and profcribed character of an

informer for the crown, bore againft him

in the world, have at laft bethought them-

felves of endeavouring to retort the accufa-

tion. They charge the Duke of Portland

with having been the original aggrefTor, in

attempting to fhake the ancient and legal

rights of his neighbours, by filing bills in

chancery to difpute a valuable fifhery,

which had been immemorially in the pof-

feflion of Sir James Lowther's familv; and
that in perufing the materials neceflary to

repell this attack, Sir James Lowther was
led to the difcovery of the Duke of Port-

land's ufurpation?. This is the fubftance of

the charge, and the circumftances alluded

to in chancery, happened about the year
F 1764,
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1764. Surely it is now fomewhat of the

Jateft for Sir James Lovvther to recollect

fo material an article of recrimination upon

his adverfary, and defence of himfelf.

At the general election in the year 1768,

he fpent thoufands in the purfuit of parlia-

mentary views ; he loft his own election for

the county of Cumberland ; his intereft

was worfted at every conteil ; he was

branded throughout the kingdom, as the

invader of private property ; the act of

quiet has fet a mark upon his memory to

poiterity. All this, he has incurred, on

account of this odious grant ; and for want

of recollecting to inform the world, that he

was acting in his own defence againft the

Duke of Portland as the aggreffor, who

had made an attack upon his property, by

a fuit in chancery of four years {landing

at that time, and what is itill more afto-

nifhing, not recollected till the prefent

time, which is three years more. Im-

poilible ! it will not bear a moment's

thinking of. It confutes itfelf.

How-
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However, not to leave the matter fhort;

the itate of the fa61 is limply this;

The Duke of Portland is pofTefTed of a fal-

mon fifhery upon the river Eden, clofe un-

der the walls of Carliile. Sir James Low-

ther enjoys a valuable one below the Duke

of Portland's nearer to the fea. Sir James

thought proper, contrary to immemorial

practice, to adopt a new and comprehen-

iive mode of fifhing, by extending his nets

quite acrofs the river, fo that it became

abfolutely impoiiible for any falmon to

get up to his Grace's fifhery. The Duke
of Portland, therefore, filed a bill, to per-

petuate the teftimony of old witnefTes, as

to the ancient and accuftomed manner of

fifhing, that Sir James Lowther might be

obliged to ufe his fifhery as his anceftors

had done, and to exercife his rights, in a

manner that fhould not be totally deltruc-

tive of the Duke of Portland's property.

This is the fact.. Let the world judge

who was the aggrefTor, or who would

be the univerfal engrofTer. The Duke of

Portland, in defence of his own property,

contends for thejiumen liberum. Sir James

F 2 Lowther,
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Lowther, to engrofs his neighbour's pro-

perty, contends for xhzjlumen claufum.

The probable motive for fpreading a re-^

port that the Duke of Portland had been the

aggrefTor, could be no other than to forge

out fome fcecious argument to exclude him

alone from the propofed final bill of quiet,

if the Parliament had been moved, in com-

paffion to the grievances of more than two

hundred perfons of inferior property, to

have pafTed the bill. But the Duke of

Portland not being the aggrefTor, what

companion would have fuggefted in one

cafe, would have been infeparable juftice

in the other. There can be no reafon

given, why Cumberland Iriould be the

only excepted county. Then why fhould

the Duke of Portland be the only excep-

tion in Cumberland.

Thofe who live at a distance, and in

counties already fecured from the like

grievances, do not confider how enormous

a portion of vexation and tyranny it muft

be, to fall upon one county, to have two

hundred of its inhabitants harrafTed by

law
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law fuits, under a crown-grantee appa-

relled in the royal prerogative *.

There are no misfortunes which people

bear with fo much patience and philo-

fophy, as thofe which fall upon their neigh-

bours, and which cannot extend to them-

felves. This is the cafe of every other

county in refpedt. to Cumberland. If they

had, as one common caufe, the fame feel-

ing arguments of haraflment and general

confternation that Cumberland has, that

county would not have been left alone

the facrifice. The evils which have fallen

upon that county lince the paiTing of the

late act of quiet, were not forefeen at

that time, elfe there is no doubt, but par-

liament would have been before-hand to

have prevented them, becaufe they never

could have had it in their intentions to dif-

penfe a different meafure of their favours

and protection to that county, from what

they have granted to the reft of the king-

dom. The friends of the county of Cum-

berland trufting to thefe the merits of their

* Coke.

caufe,
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caufe, and relying upon the impartial juf-

tice of the legiflature, thought that when

their grievances were known, they had

but to afk and to obtain redrefs. But fome

invifible agent had given the hint. The

avenging fpirit was fent forth, and Cum-

berland was doomed to be the victim.

APPENDIX.
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APPENDIX.

MENTION having been made in the

foregoing pages, of a very material re-

cord, and piece of evidence, having been

deftroyed, relating to the Duke of Portland's

title to thofe eftates, of which Sir James Low-
ther has lately obtained a grant, the affida-

vit, fworn in the court of Exchequer, con-

cerning this fa6r, is here publifhed at length.

As no particular perfon has yet been difco-

vered, upon whom the charge of having fe-

creted or deftroyed this record can be fixed, fo

no particular accuiation is here pointed againft

any one. What reflections may occur from the

critical circumftances of this cafe, to any one

who confiders the fpoliation of a material pu-

blic record, relative to the Duke of Portland's

title, made, a.s it were, on a iudden, after the

grant of his eftate to Sir James Lowther, and
while that affair is depending, fhall be left

without aggravation or diminution, upon the

evidence of the facts themfelves, and their

dates. The date of the grant to Sir James Low-
ther,
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ther, is the 28th December, 1767. On the

21ft of January, 1768, as fpecified in the

affidavit, the record in queftion, was in its

place, in the remembrancer's office, at Weft-

mifter, and the Duke of Portland's agents

took a copy. Therefore all was fafe, till after

the date of Sir James Lowther's grant. But it

did not long continue fo ; for, fome time after,

when the Duke of Portland's agents had oc-

caiion to infpec"t that record again, it was mu-
tilated, and a very material part either fe-

creted or deftroyed. The difcovery of this

mutilation, was made in December j 769;
therefore the fa<5t is afcertained, between Ja-

nuary 1768 and that time. When the Duke of

Portland's agent, upon firft making this difco-

very, took notice of it to the bag-bearer of the

court of Exchequer, he expreffed great furprize

at it, and faid, that to the beft of his recollec-

tion, there had been formerly another parch-

ment annexed to the part of the record, which

was then left, which circumftance, as far as if.

goes, corroborates the proofs of the fpoliation.

Here follows the joint Affidavit of the peribns

who made the difcovery.
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AFFIDAVIT.
In the 1

Exchequer. /

Between Sir James Lowther, Bart.

Plaintiff,

AND

The moll Noble William-Henry
Ca vend i she, Duke of Portland,

and Others, Defendants.

Trice.

JOHN WOODHOUSE, of Bridewell-Hofpital, Lon-

don, Efquire ; and John Griffiths, of the fame place>

Gentleman ; each fpeaking for himfelf, feverally ma!ce

oath and fay, And flrft, this deponent, John Griffiths,

faith, that being employed by the other deponent, John

IVoodhoufe, to fearch the public offices, for letters patents,

furveys, and other evidences, refpeSling the title of kit

Grace the Duke of Portland, to the Honor of Penrith, the

Forefi of lngle-wood, and the Soccage of the Cqfile of

Carlifle, in the county of Cumberland. He, this depo*

nent, on, or about thetwenty-frfi day of January , -which.

was in the year of our Lord, One Thoufand Seven Hun-

dred and Sixty-eight, found in tiis King's Remembran-

cer's office at Wtftminfter (among the Records there) a book,

purporting to be a furvey of the faid Honor and Forefi,

taken at Penrith, in the faid county, en the thirteenth of

Auguft, One "Thoufand Six Hundred and Nineteen, before

G Henry
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Henry Fane, and John Dalfton, Knights, and other

CommiiTioners, by virtue of a commifTion, under the

feal of this Honorable Court, to them directed, bearing

date the fixteenth day of June, in the feventeenth year of

the reign of King James the firft. And this deponent

faith, that there then -was annexed to the /aid book, and

•within the fame, the original commifjlon, empowering

thefaid CommiJJioners to ail : and alfo, eightfeveral ar-

ticles of inftruftions, "wrote upon parchment, to which the

faid commijfion referred.

And this deponent, apprehending the faid commifnon,

articles of inftruftions and furvey, to be very material

evidence, in fupport of his Grace's title to the faid

Honor, Foreft and Caftle ; this deponent, on the faid

twenty-firft day of January, took down in writing, an

exatt copy of the title of the faid articles of inftruclions,

in the words and figures thereof, The purport of the title

of the faid furvey, and an extract from the body thereof,

with refpeel to the Canle of Carlifle, and the Soccage

and Demefne lands there, upon the paper hereunto an-

nexed, marked with the letter (A), which paper, this

deponent, on the fame day delivered to the other depo-

nent, John Woodhoufe, in or near the lobbv of the Houfe

of Commons, informing him, at the fame time, that

the furvey was very long and voluminous, and that there

was a commiffion -with articles of inftruEtions annexed

thereto, -which defcribed Penrith to be an Honor, and the

Foreft of lngle-wood, to be parcel of the faid Honor, and

that it appeared by the faidfurvey , that the faid Cojlle,

Soccage, and Demefne Lands, -were -within the bounds of

ihefaid Foreft and parcel thereof, as in the faid paper,

or writing, was expreffed ; Whereupon the other depo-

nent, JohnWoodhoufe, defired that the faid book might be

brought from Weftminfler, to the Exchequer-office in the

Temple
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Temple, for his infpedion : And that a copy of the faid

articles of inftrudions, and fuch extracts, from the faid

f-iirvey, as fhould be thought neceffary, for elucidating

his Grace's title, to the faid Honor, Foreft and Caftle,

might be taken. And this deponent faith, that Mr. Ed-

ward Shute, the Bag-bearer to this Honorable Court, did,

in confcquence of this deponent's requeft, bring the faid

book from Weftminfter, to the Exchequer-office, in the

Temple ; when this deponent, on the evening of the fame

twenty-firft day of January, took a rough copy of the

faid original articles of inftrudions, then annexed to

the faid commiffion, and book of furvey. And this de-

ponent pofitively faith, that the paper writing, marked

(B) hereunto annexed, is the copy of the faid original in-

ftrudions, which he then and there took, and that the title

of the faid paper, marked (B) beginning with the word
** articles, and ending with the word fame," is a true

and exad copy of the title to the faid original inftruc-

tions, annexed to the faid furvey. And this deponent,

doth verily believe, and hath no doubt, but that the eight

articles of inftrudions, following fuch title, are truly co-

pied. And this deponent John Woodhoufe, for himfelf

faith, that the other deponent, John Griffiths, being di-

reded by this deponent, to make the fearches, herein

before-mentioned ; did, on or about the faid twenty-

firft day of January, One Thoufand Seven Hundred and

Sixty-eight, inform this deponent, that he haddifcovered

in the King's Remembrancer's office, a large book, pur-

porting, to be a furvey taken of the Honor of Penrith,

and Foreft of Inglewood, in King James the firft's time,

with a commiffion, and articles of inftrudions, em-

powering certain perfons therein named, to take the

faid furvey, and at the fame time, delivered to this de-

ponent the paper writing, hereunto annexed, marked

G 2 with
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with letter (A). Whereupon this deponent, immer

diately indorfed, or wrote with his own hand writing,

upon the fame paper, the day of the month, and the purr

port of fuch paper, with this deponent's fir-name at the

foot, and gave the other deponent fuch directions for the

faid furvey, being brought from WVftminiter, as before-

mentioned, by the other deponent. And this deponent

faith, that hefoon after infpe&ed thefaid book, orfurvey,

and compared the title of the articles of infiruBions, men-

tioned in the paper annexed, marked {A), with the origi-

nal entry, and found it agreed then with. And this de-

ponent faith, that the original articles of inflruSl ionsfor

the Commijficners afting under the faid commifjion, were

then annexed to the faid commifjion and furvey , bearing

the title fet forth in the paper writings, marked (A) and

(B) hereunto annexed. And this deponent, John Grif-

fiths, further faith, that in the courfe of the fearches made

by this 'deponent, fince the commencement of this fuit,

this deponent, in. or about the month of Dd-mber, lafi

paft, having occafxon again to infpeB, and have recourfe

to the faid book, or furvey, this deponent, ps~c:ived that

the faid articles of infiruSiions, -which were before an-

nexed thereto, and to the faid commifjion, -were dejrroyed

or taken away. And this deponent, taking notice there-

of to the Bag-bearer, he expreffed great furprize thereat
;

and faid, that according to the beft of his recollection,

there was thentofore, a piece ot parchment annexed to

the faid furvey and commiffion, but whether the fame

contained articles of iml ructions, or not, he could not

fay, having never read the fame. And that he did not,

'till then know, but that the fame remained in the faid

book, and declared, that if any thing was miffing, he

ought not to be anfwerable for the lofs of them, (he only

afting
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acling as agent for Mr. Price, the defendant's clerk in

court, in bringing the faid evidence from Weftminfter, to

the office) as Mr. Martin, the clerk in court for Sir James

Loivther, had fevcral times, had the faid book out of his

cuftody to infpecl, and take extracts therefrom, with

Mr. Garforth, the plaintiff's folicitor ; but that he would

make proper enquiry after the faid articles of inftrudions

and endeavour to recover the fame.

Both fworn at my chambers,

in Serjeant's Inn, this 3d JOHN WOQDHOUSE,
July, 1770,

' JOHN GRIFFITHS.

RICH. ADAMS.
Examined.

The papers marked A. and B. mentioned in

the Affidavit, are extracts from the mutilated

record which regard the detail of the proceed-

ings at law. It belongs only to lawyers to

handle fuch matters as thefe in a court of law.

It muft be obvious to every one how improper

it would be, to enter into the difcufiion of fuch

points in a pamphlet. The Duke of Portland's

defence of his title will come in its proper time

and place. The advocates for Sir James Low-
ther have obferved a different conducl. Many
points of ancient record have been crudely and

partially argued on his iide, even in the public

news-papers. And the paper referred to in the

foregoing pages, called by his friends, A State

of Fads, is filled with the fame kind of pre-

tended evidence. This has more the appearanc

of boafting than of buiinefs. It is difficult to

conceive the reafons why any man, in a fuit at

law, frnuld chufe to open his game to his ad-

verfary, and ftudy to apprize him of the evi-

dence
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dence which he means to produce, and upon
which he pretends to have any dependance.
The inference in any reafonable man's mind
will be, that if they had any fubftantial matter
to deal with, they would not talk fo much about
it and about it. A prudent man will keep his

own counfel, where matters of property and
title-deeds are concerned.

As to the deftru&ion of public records, re-

lating to the titles of eftates originally derived
from the crown, the firft and mod immediate
confequence muft be to leave the prefumptive
proofs of right, ariiing from long and uninter-

rupted poffeffion, fo much theftronger; and, as

it were, the fole matters of the field. Long
and undifputed pofieffion is prima facie the

ftrongeft evidence of right. The acts of owner-
ship, which are necefiary to be performed in

in a courfe of years, are the teftimonies of

rightful poffeffion, if no blot has been hit. The
Duke of Portland's tide has confefTedly ftood.

this trial. His anceftor took pofieffion by go-

ing round the boundaries in a folemn manner,
near 65 years ago, upon the death of the laft

royal pofTeffor. His family have ever lince

held all the ufual courts, and exercifed all ma-
nerial rights; they have produced their title in

open courts, upon different occaiions, where
the title to particular lands have been difputed,

and have recovered thereupon. They have
confented to the inclofure of different com-
mons, under the fanclion of acts of parliament,

as the rightful owners of thofe lands, of which
Sir James Lowther has lately obtained a grant.

All thefe are fuch powerfully prefumptive proofs,

that
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that what the Duke of Portland is in pofTeirion

of, was meant and underftood to pafs, by the

original grant to his anceftor, that it is making
the very foundations of all property to call them

in queftion, upon no better authority than that

of antiquated claims ; or. to let them aiide for

any thing lefs than abfolute and poiitive proof

on the other fide. For the very principle upon

which all acls of quiet are founded is this, not

to abridge any rights of the crown, but to as-

certain what length of undifputed poffeifion,

though only prefumptive proof in itfelf, fhall be

coniidered as tantamount to proof pofitive of

right. The legislature, in conlideration of the

precarious nature of human affairs, has, for the

prefervation of the peace of fociety, adopted this

doclrine, that the prefumptive proofs of right,

from an undifputed poffeilion of lixt'y years,

make ftronger evidence of right, than even

what may feem to be proof pofitive to the con-

trary, if of an older date than iixty years.

As evidence beyond that date muft, in its own
nature, be obfcure (and the older it is, fo

much the more obfcure it is) they have deter-

mined that no proof whatfoever, let it appear

ever fo plaulible or poiitive, ihall avail againft

an undifputed polTeiiion of the laft lixty years.

As in criminal cafes, the law is tender to an ex-

treme ; left by any poliibility an innocent man
mould fuffer : fo in matters of property, juftice

has taken the fafer fide, to clofe up all anti-

quated retrofpec~ts after any poffible defects of

title, rather than run the leaft rifque, that one
man in an hundred, being the rightful owner,

ihould be unjuftly thrown out of his legal inhe-

ritance
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ritance through any mifconitruction or miftake.

By an error on one fide, the greateft act of in-

juftice may be done in depriving a family of

their real right : but the worlt that can happen
on the other fide, is leaving an odious informer

where he was, and only his demerits unre-

warded.

This is the principle upon which all the ar-

guments are founded for limiting the Nullum

Tempus of the crown ; and even for thofe cafes

which are ftill not under the fhelter of the act

of quiet, the principle is the fame. In them
the prefumptive proofs of fixty years undifputed

pofleffion retain their inherent force, with this

difference, that they are liable to be contefted

by proof pofitive on the other fide, even though

ofolder date than fixty years ; but ftill it muft be

nothing lefs than proof pofitive that can overfer

them. The legiflature in thofe cafes, which it

has taken under the protection of the aft of

quiet, has faid, that there fhall not even be the

vexation of an enquiry, after fixty years uninter-

rupted pofTeilionj and the doctrine upon which

the law is founded, draws the line for every

other cafe, by having afcertained the period

in which the prefumptive proofs of pofleffion

fhall be efteemed equivalent to proof pofitive of

right. That law which abhors perpetuities ex

parte pofi, has, in the acts of quiet, as fully de-

clared its abhorrence of undermining the foun-

dations of property, by digging up the fcare-

crows of evidence ex parte ante.

FINIS.






