
.><?.' ;-^/<
''^.^V



speciAL

coLLecooNS

tDOUQlAS

LibRAKy

queen's uNiveRsiiy

AT klNQSXrON

kiNQSTON ONTARIO CANADA







DISCOURSE
CONCERNING

TREASONS,
AND

Bills of Attainder.

Majeflas ReipitblicA^ eft in qua conthietitr

Dignitas O' Amplitudo Civitatis,— Et

l^f^ Majeftatis Crimen eft, Qiium Maje-

Jias Minuatur, Tull. ad Heren* i. & 4.

Licet etiam apiid Concilium^ accitfare qiw-

qitCy O* d'lfcrimen Capitis intendere,

Tac. de Mor. Ger.

L 1^ B N:

Printed for J. Roberts^ near the Ox-

ford'Arms in Warwick-Lane, 1 7 1 6.

Price One Shilling and Six-pence*





CONTENTS.
JNtro^u^ion, Page I

r><?/?^« of this Treatife, 4
'^he true and antient Notio» of Treafon, 9
The Notion of Treafon among the Saxons, 14
The Notion of Treafon among the Normans,

^o
the Cafe 0/ Peter de Gaveflon, ^o
The Cafe of the Two Spenfers, 38
The Cafe of Roger Mortimer, 60
The Cafe of the Lord Berkley, 6x
The Statute of the 25 Ed. 3. againfl Treafon,

66
The Difference in making A.(3:s of Parliament

formerly^ from the Method now in Ufe, ji
The Statute of the ijl of Hen. 4. a Confirma"

tion of that 0/ Ed vv. 3

.

7

^

the Cafe of Sir Thomas Talbot, 7^
The Cafe of the Earl of Salisbury, %%
The Cafe of Sir Thomas Haxey, 84
The Cafe of the Duke of Hereford, 8^
The Cafe of Sir John Mortimer, 8^

The



The Contents.
the Cafe of Archhfh^p Arundel, 8.6

the Cafe of John HaU, 8^^

The Cafe of Robert de Vere, ^c. 89

Ihe Original of Bills of Attainder, 91
The Cafe of the Earl of Strafford, 9 $
the Natural Jujiice 0/ Bills of Attainder, 96

'/\ U )

,Enenn' ;jw^^^.. :. .jsi \ti wi^— - v

cr

jr ."C^' \\ -«ti« V '.

.

.,,

-vi- .noH •><> t.\i -i^^ \o bNv

O- .; '-^^L^l \. V^v.\



(
i

)

A

DISCOURSE
Concerning

Creafon09 &c.

IHE regular and impartial

Adminiliration of Juftice, as

it is the chief End for which

Government was at firft in-

ftituted ; fo it is the only

Means by which it can be

long preferved. For whenever a Failure

of ft happens, either bv the Weaknefs or

Corruption of its Minifters ; it throws a

State into fuch Convulfions, as generally

end in Ruin. The moil: confiderablc

B Branch
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Branch of publick Juftice, is that which
relatts to the Tumjhment of Offenders ; fince

k is ui.at which gives an additional Weight
and Sanation, even to its. Decifions, of ano-

ther nature ; and it is the ¥ear of that onJy^

which, retains the greateft Part ofMankind
frorn committing thofe Difordcrs, which
would render all Society intolerable.

Before the Report from the Secret Com-

mittee was printed, the Friends of the late

Miiiiiir}; contented themfelves with deny-

ing, tliat tliqy were guilty of any Crimq
;

andTo long as there was not any demonftra-

tive Evidence of their Guilt, they had Cre-

dit enough, even upon that foot, to main-

tain the Spirit of their Party : But fmce

that Report is publifbedy they have been

forcecj to give the Difpate a new Turn, of

a much m.ore dangerous 7tatuYe, They do
not now pretend to affirm their Aftions

juftifiable ; they, to a Man, all condemn
their Procedure in every partici.dar; veti

fronn I, kr.ow not what kind of Principle^

they X are wonderfully, ioduftrious.and 7^%^
lous, to argue the World into a Belief, thgj:

by rea^fon of fome Defects in thi^ Forms, of
Law, icme imaginary FlaWrS in our Coni'ti-

tution, the People of Greap 'Brita;^^ havG
not, a Right, by thci/ Reprefentatives in

Parliament, of demanding any Capital Pu-
nilhment to be inflided n.pQai them.

That



That fome particular Perfons related to

the Cn'minals, or Partakers with them in

their Crimes, fliould lay down Propofitions

of this nature, is not furprizing : But that

a numerous Body of Men, profeffing a Zeal
for their Country, and a fteddy Loyalty to

the frefe?tt Kjng^ fhould be capable of rea-

foning themfelves into it, is amazing. For"

h it poffible, that a Society of many Milli-

ons fhould not have that Right, which no
fingle private Man can ever be fuppofed to

be without ? Can a Nation be ever redu-

ced to fijch Circumftances, as to be deprived

of the Ufe of fuch Means, as are abfolute-

ly necefTary to its Prefervation ? It is a

mofl infallible Maxim, that in a Country
where nothing is prmifieJ, every thing zuill Id

attevifted. And yet this is the Cafe to

which thefe People would bring the Go-
vernment : So ftrongly are they attach'd to

the Interefts of a Party, that they choofe

rather to facrifice the Law, than furrender

up their Leaders to Juftice. For it is Non-
fenfe to talk of Laws and Conftitution, if

any Man may commit what is notoriou.

moft prejudicial to his Country, and yet

efcape with Impunity by fcreening himfelf

behind Formalities. Such an evafive Tranf-

grefTiOn of the Law, inftead of juftifying

the Criminal, fhould, by ail the Rules of

Common Senfe, enhance his Guilt ; fince it

n^ceflfariiy implies him to be confcious, that

B 3 what
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>x^hat he did was illegal and iinwari'antable.

In fliorr, all Forms of Law, and I may
odd Statutes^ relating to the Adjudication

or Trial of Treajons^ -WQve intended as "Bar-

riers to the Liberties of the Teople againft

thelncroachments of the Crown, and not

to prote£l corrupt Minifters from the Pro-

fecutions of Parliament.

As the Defign of this Paper is not parti-

cularly to examine the Condu£l: of the late

Miniliry, I fhall not fay much concerning

them, but refer the Reader to the Refort

from the Committee of Secrecy^ in which all

their A£lions feem to be reprefented in their

proper Light. What I propofe, is, to con-

fider the Arguments which are made ufe of

to prevent their Punifhment. I do not

mean thofe, which are urg'd by Perfons

w^ho can ftill fay, they think their A£lions

entirely juftifiable ; but fuch as, allowing

their Alliens to be highly criminal, and

prejudicial to their Country in general, yet

warmly oppofe their being punifhed capi-

tally ; by reafon, fay they, that what they

did is not within the exprefs Letter of any
Law, i5c.

The Subftance of what they alledge a-

mounts to this ; That the Uncertainty of

Treafon at the Common Law being by Ex-
perience found to be a great Grievance, an

eAci of Parliament was made <iAn7io 25^

£.3. to remedy it ; by which all Treajons

are
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are reduc'd and limited to the particular

Cafes mentioned in that Statute, That
this Statute ought to be obferv'd and kept

facred, it having met with the conftant

Approbation ofevery Agefince it has been
made, and having been confirm'd by feve-

ral fubfequent oActs of TarUarne?it»

They own indeed, that there is a Claufe
in the AB^ by which the Parliament did

referve to themfelves and SuccefTors, the

Power of declaring any other Cafe to be

TreafoUy which might happen in Time to

come. But then they pofitively affirm,

that Claufe of Refervation to be repeaPd

by the i^H". 4. Caf. 14. and i^ Mar.
Reg. Ca^. I, ij'c. And that therefore no-

thing can now be faid or declared to be
Treafon, but what is plainly exprcfs'd to

be fuch in the 25^ £. 3. or fome other fub-

fequent Statute.

It is not, fay they, the Cafe of thefe

particular Perfons, which is to be fo much
confidered : The Law ought to be facredly

obferved ; and People ought not, in order

to punifh a few Criminals, tho' of the

deepeii Guilt, make fuch Precedents, as

may be of perpetual Prejudice to the Liber-

ties of ^ritaifi. They will readily agree,

that the A£1 ions of the late Miniftry were
as contrary to the true Intereft of their

Country, as poiTible ; but it not appearing

by the Report, that what they did is Treajo»,

B
3 within
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within the exprefs Words of that Statute^

or of any other, they cannot agree to their

being piinifbM as Traytors : Not: hecauje

they do not tbwk thera crimmaJ^ hit lecaufe

the Lazv is defective.

And farther, as to any Proceedings a-

gainfi: them by way o^'Bill of (Attainder^

as it is what they are mofb apprehenfivc

of, fo is it what they clamour the moft a-

gainfl ; alTerring all fuch ^tlls to be in their

own Nature unjuil: : For, fay they, the

Law oi England is every Man's Inheritance,

and let him be never fo criminal, it is air

ways unjuft to deprive him of the Privilege

and Prote61ion of it. It is the Law that is

the Rule of every Man's A£lions, and that

determines them to be either juft or unjuft

:

Every Man therefore has reafon to conclude

all his Actions to he (if not juftifiable) at

leaft unpuniHiable, fo long as the Law does

not take hold of them. So that, fay they,

all A6ts of Attainder muft necelTarily be
either ufelefs and impertinent, or highly

wicked and unjuft ; For every Man's Adlir

bn$, if they are within the Extent of the

La-v^, are punifliable in the ordinary Courfb
of it ; and if they are not, a Bill ofAttainder

is a judgment ex p[t faHo^ punifhing the

Perfon lor AcPcions, which he had all the

Reafon in the World, to think himfelf fafe

in doing.

This
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This Language and Way of Reafoning
is certainly very proper for fuch Ferfons,

who openly profefs themfeives to be againfl

the Profecution of the lateMinifiry m any
manner whatfoev^er, and who perhaps at

the bottom are fo thoroughly their Friends,

that they think the o'nij' Fault in theff

Schemes and DeHgns to be their iscant of

S'ticcefs, And without doubt, the great

Heat they (hew in their Defence, is "muc^i

more juflffiablis Under this plaufible Pretence

of a Verteration for the L^ws and Conflitu-

tion, than it would be, did they openly

avow an Approbation of all the kite Tranf-
a6:ions. And I am apt enough to believe,

that if we were able to difcern Perfons and
Things in their proper Light, we fhould

find this abrie to be the true Spring and
Caufe of all this ftl'ange ex tejnfore %eal in

feveral of thofe very Perfons, who upon
other Occafions have been the foremoft to

trample upon that vtry Conftitution they

would now feem to defend.

But however weak and fallacious thefe

Arguments are, and how vifible foever it

is, that they are only made ufe of to ferve

their Caufe in this critical Juncture of Af-

fairs
;
yet have they deceived many well-

meaning Perfons, who being always in

earneft themfeives, when they talk of the

Law and Conftitution, think that all others

are fo too; and by that means they are

B 4 fre-
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frequently drawn in to be fubfervient and

affiftant to fuch Defigns, and to proted fuch

Perlons, as they moft abhor. So long as

the Difpute was wholly political, as whe-
ther this or that Scheme was the more eli-

gible, £jff. I own I did not think myfelf,

or any other private Perfon, to be much
concern'd : But when they carried Matters

fo far, as to argue, that notwithftanding

tiky fliou'd be criminal, yet they were Jo

dextrotifl) crimlnaU the Law had not Force

fufficient to punifli them : The iirft time

I heard this Notion, it fliock'd my Rea-

fon. It introduces fuch an unaccountable

Weaknefs and Incapacity into the very ori-

ginal Frame of our Conftitution, that the

Government (if this Doftrine be true) is

not able to fupport it felf any longer than

the very worft Man^ ful]eH to ity will vouch^

jafe to -permit,

I immediately endcavour'd to examine,

as far as I was able, the Laws concerning

Treafon, to fee whether our Conftitution

labours under thofe Flaws and Defefts,

which they affert it does. And if the unin-

terrupted Practice of Parliaments is a fuf-

ficient Evidence of what our Anceftors e-

fteemed as Law in Parliament ; then, till

better informed, muft I think, that fuch

Perfonsas are guilty of the Crimes charged

from the Report of the Secret Committee,^r^

l)' the Law o/England pinijljalle asTraytors :

And
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And that the proceeding againft any Perfon

by way of "Bill of Attainder^ for Actions,

which are Treafons by the Common Law,
and which are not fpecified to be fuch, la.

any Statute, is not only juli, butlegil, and
even in fome Cafes abfolutely necelTary to

preferve our Conftitution : and that it has

been the conftant Practice of Parliam;enrs.

In order therefore to make this clear and
evident, Ifhall,

I. Examine what was the true and anti-

ent Notion of Treafon at the Common-
Law, and what was the Pradice of our
Anceftors in Parliament until the Statute of

25 £.5. was made.

IL I fliall then conuder what Alteration

that or any other Statute has made upon
the Common Law, and what has been the

Pradice of our Anceftors fubfequent to

it.

I. The Word Treafon properly fignifies

a betraying, and therefore cannot be com-
mitted, but where fome Truft is repofed.

'Britten,
f>.

16. fays that it is " Chefcun da-
'* mage que Ionfait afcient^ou procure defairej

" a que Ion fait amy. It is every Damage,
" which any Man knowingly does or pro-
" cures to be done to another, to whom he
" pretends to be a Friend. So that in this

Senfe every Man who a£ls contrary to any
Obli-
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obligation he is under, may be faidto com-
.iTik a Treafon, (J,

e,) to betray or decei<^e

the Perfon who is the Objed of it, \(f\to

fnuft neceffarily be fuppofed to have plac'd

a Confidence in his Performance, fince he

had a Right to cxad it And therefof^ it

is efTential to the Notion of Treafon, thit

there fliould be Ibme moral Relation be-

tween the Parties ; Which is either natural,

as between Father and Son^ he. or con-

tracted, as between Lor^/ andTenajit^ Sec

This was the old and original Senfe of

the Word ; and it was a confiderable Time
before it came to be a pptx)priated to the

Senfe we now ufe it in. At firft^ almoft

every Breach of Truft was comprehended
under it ; but now Cuftom has entirely

altered and changed it, fo as to make it fig-

nifyonly fome certain Species of 'iirf<^c^^j

cf TmpC of the higheft Nature,

oAndrew Horn, an Author who lived ei-

ther in the Reign of Ed. i or 2. never makes
ufe of the Word Treafon, to exprefs any
Crime committed againft either King or

Kingdom. Tho' it is manifeft that the

afting contrary to thofe Obligations which
every Man is under to the Pubiick, is with-

in the general Definition of the Word. But
in his Divifion of Crimes he makes two
diftin6l Chapters of Crimes of Majeflj, and
(rimes of Treafon*

''i<io He
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He diftinguifhes his Crimes altogether

by the ObjeS: or the Perfon againft whom
they are committed, and defines the Crime
of Majefty to be an Offence done againfl:

the King. And in treating of it, he does

not regard the different Heinoufnefs of

Fa£ts, but makes the Term fo general as

to include all Offences (almoft) whatfoever,

which are done againft the King. For,

fays he, e, g, all thofe who commit Per-

jury againft the King fall into this Offence
;

as, e.g. the King's Minifters, who are fworn
to do Juftice, and forfwear themfelves in

any particular. He enumerates a great

number of Crimes of this and inferior Na-
tures, all under the Denomination of Ma-
jefiy^ fome of which were ftiled mortal

Offences, and others not fo. So that it

feems (according to this Author^ every

Crime committed againft the King or Pub-
lick, by reafon of their Community of Ob-
ject, was equally a Crime ofMajefty. But
as all Crimes are not equal as to the Hei-
noufnefs of their Guilt, fo the Punifhm.ent

of thefe Crimes was to be inflicted fro
modo £5f ratione dslidii ; the Adjudication of
which was abfolutely in the Breaft of the

Judges, who were entirely at the Difpofition

of the Crown.
The Term Treafon he makes to be al-

moft as general as that of Majefty, Since

he makes it mclude every other Crime,

which
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which implies the Breach of an Obligation,

which may be contra<^ecl by 'Bloody Ajjinity^

Homage, Oath or Service, Vid. Mirror des

Jufiices, Cap. i. § 4, 5, 7. The Term of

Crime of Majefty is not now ufed in our
Law, but is entirely funk and loft-, and the

Divifion in Crimiaal Cafes now in Ufe is,

into High Treajon and Tetit Treafon.

H'gh TreafoTi is defiri^d to he an horrible

Offence committed againft the Security of ei-

ther Kjng or Kjngdom, ischether it he hy Ima-
gination, Word or 'Deed. CowePs Interf. So
that it includes all thofe Crimes of Majefty,

which Andrew Horn ft:yles mortal. Tetit

Treafon is when a Wife kills her Husband,
a Servant his Mafter, i^c. and includes al-

moft all thofe Capital Offences, which he
places under the Title of Treafon.

This Divifion of Treafon into Grand i^
Tetit is very antient. But then it was not

ufed to fignify precifely that Senfe it does

now. "Britton makes no other Ufe of it

thantodiftinguifh thofe Crimes which were
punifhed with Death, from thofe which
were punifhed by Mutilation, Pillory, or

any other inferiour Sort of Funifhment.

His Words are, Cap. 8. " Et pit eftre Tre-
*' Jon grand iff fettit dount afcun de^nande
*' 'J^gement de Mort, l^ afcun Amiffton de
*'. Memhre i3 Jugement de Pillori, ou fenaunce
" de frijon, & afcun fhiis JimpJe funiflmient
" fohnq^ucs la manere del fait. Grand Tre^

:< [on
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fo^ e^ a compajjer noftre Mort oti defieriter
''

?tou^ de jiofire Rojalmes^ &-C. Et fi foit
*' Hoi'iime faire Grand Trejon verfauters
*' Terjous eu moults maneres, comma en frocu-
*' rant la Mort de ajcun que eft ieifide luy^

*'
S^-c. And Treafon may be either High

*' (Grand) or Petit ; of which feme de-
*' mand Judgment of Death, and other
" fome Mutilation, Judgment of Pillory
*' or Imprifonment, and other fome more
" fimple Punifbment, according tothePro-
" portion of the Crime. High-Treafon
'*

is to compafs our Death, or to difinheric

" us of our Realms, ^c. And High-Trea-
" fon may be committed a^ainft other
" Perfons m many Manners, as, e. g. If
" any Man fhould procure the Death of
" any Perfon who is feifed of him, i^c,

§. It is evident to any Perlbn who reads

the ancient Books of the Law, that the

Term Treafon, as denoting a particular

Speciesof Crimes,'wasof a very uncertain

Senfe. It appears in fome Mcafure by
what has be--n before faid. And as it is not
Words but Things that we enquire after, I

fliall not fpend much Time in fettling too

critically their Senfe.

It is fufficient to the Purpofe of this Pa-
per, if it can be fhewn, that every A^i-'

on of confiderable Confcquence, which m
Intendment of Law was look'd upon as

prejudicial to the publick Society or Nati-

en,
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on, as fuch, and to have been done animo Ja-

dendiy has been always capitally punifh'd
;

punifh'd even as it is at this Day, by lofs of
Lifcj and Forfeiture of all Eftate Real and
Perfonal, ^c.

It liiatters not by what Name it has

been called, whether C^ime of Majefty^ or

^Treafon, or Felony^ &c. For whatever kdii-

on we can fhew to have been punifhed in fo

fevere a Manner, I think we may without
fcruple flile High Treafojty even in the Mo-
dern Senfe of the Word. T\\q Saxons had
no Notion of any other Treafon, than that

of Treachery to their Country, and defert-

ing it m Time of Danger. They punifhed
it with Death as foon as ever they difcover-

ed it ; and even in their Supreme Councils,

cr to fpeak in the Language of the prefent

Age, in their Parliaments, they took Cog-
nizance of Crimes of this Nature, and as

it were, attainted the Criminals. Tacitus

fays, " Licet apul concilium accufare qm^
" qife £jf dijcrimen Captis intendere^ and
" then adds, Troditores Of transfug^is Ar-
" horihm fuffendunt, Vid. de Mor. Germa.
C. 12. p. 609.

They brought thefe Notions with them
from Germany into Z7tgland\ and it has been
but very lately queftion'd, Whether a Man
cotiJd letray his Country without leiftg a
Traytor,

Thilr
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Their Laws (here in England) were
remarkably Merciful,,and few Crimes were
among them punifh'd with Death : So that
doubtlefs thofe which were To,, were fuch
as they look'd upon with the utmoft Horror
and Detei^raj^iQa. The killing of any Per*
fon was in gereral Terms made Capital in
their Laws. But then there was a Com-
mutation allow'd of, which was regulated
in proportion to the Value of the Head, or
Life of the Perfon who was kill'd. The
very killing of their Kj-ng was not among
them punifhed with Death, provided the
Criminal was able to produce a certain Sumi
of Money. The Valuation of Peoples
Lives in this manner, was a Thing fo fixed
and certain among them, that it was grown
a part of their Common Law, as may ap-
pear by the Laws of King Athelfiane, p, 55.
" Mer leg. Sa>ion. adCalc, Bede Regij, C^,
" fitis Eftimatio, Juve Anglorum Communf,
*^ Triginta Thrymfamm millibu^ cojifiatH'*

Which is juft twice the Sum the Life of an
Archbifhop, or any other Nobleman, was
valued at: And therefore m the Law be-
fore mentioned, it is added, by way of
Reafon for it, '' Quorutn qubidecem Millia,
" cafUis eftimatiom^ reli^ua Regni mm'me
'^ debenturi h^c ad gentem^ ilia ad cogjtatos
"- 'pertinent:'' This Money, which was paid,
upon any Perfon's being kill'd, was diftri,

buted among the Relations of the deceafed,

to
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to fatisfie them for their Lofs. And the on-

ly Reafon which can be colleded from their

Law, why the Life of their King was va-

lued at double the Sum of another Noble-

man, is that great Intereft which the Pub-

lick has in the Prefervation of the Prince:

And their Lofs being at leaft equal to that of

his Family ; the Commutation Money was

therefore equally divided between them.

This was the Value the antient Saxons

put upon their Kings, at the fame Time

that Crimes of really much lefs Confe-

quence to the Society were punifhed with

Death, i^c Inter e'jufdem Athelf. leg.

p. 47. " Si quis Domi?/o [no Calamitatem

« firuxijje accujetur^ 7teque id legitime pterit

" inficiariy captah efto. Inter leg. Canuti,

p. 121. " C^desmanifefla.Vominorumque
'' froditiones^ fcekra junt jure humano i?i'

*' exfiahilia'' So that it feems no Com-

mutation was allowed for thefe Crimes.

In fhort, it may fairly be concluded, that

what we now call High Treafon, cou'd not

among them be committed, but only againft

the Publick; fince their fevereft Punifli-

ments were only pointed at fuch Crimes,

which had the Publick, as fuch, for their

Obje£t. As a farther Proofof which, I fhall

recite one Saxon Law more. Inter leges

Canuti, p. 125. " Si quis in Terreflri five

" Navali ptgfia ^ominum (mm (fo the

Word is tranflated by Lamlardy but the

Saxo?i
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Saxon Word is gorefan^ and properly ^ignl-

fies, a Leader in \^'ar^ " aut commilitOrmn[u-
" um per ignaviam i^ figritiam deferuerity

" vita is' rebus fuis OJiifiihii^ nmlBator^ £5f

" que7}i illi pirn dederat fundiim 'Dominus re-
*' cipito, Jm qtidi ex fcripto {hoclande') -prad'ta

" poffederit, ea Regi junto?^ This is as it

were, the very Judgment which is now gi-

ven in Cafes of Treafon; and there cannot
beany Reafon afligned why fo great a Pu-
nifliment was infiifted upon fuch a Crime
(as in the Times we now live, isfcarcely

counted any) but only that vaft Intereil:

which the Publick has in every private

Man's fully difcharging his Duty in Battles,

i^c. and Circumftances of that Nature.

Indeed upon Canutm'^s confenting to dif-

mifs his Danijh Army, a Law was made
for the farther Security of his Perfon, in.

fome meafure to recompence him for the

Lofs of his Troops ; by which an Attempt
upon his Perfon was made Capital without
any Commutation, Pag. 120. " Si qui? fa-
" luti Regis aut TDomini fui infiaids tetende^*

" Wf, vita ijf rehus fuis omnihus fJeiriitor^

" nifi quidem triplicis ordalii que/lione crimen
*^ diluerit. This Law was a ferfe^NovsU
ty to the Saxons ; to prove which, and alfo

to prevent the Reader's imagining the Com-
mutation) in cafe of killing the King, was
only allowed where it was done by Acci-

dentj I fhall recite this Law of King ^///r^^,

C Pag,
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Pag. 24. " Q^i'i cafiti i^ faJuti Regis per-

*^
fid'tos}^ five folus, five Jervis aut ficar'm

*' mercede conduHis^ ftlfatus mfidiahitur^

" vita i^ fortunis ejus ommhus frivator ;

" verumfiis fe cuJfa exinrere voluerit^ afii-

" mationis Regit Capitis ratioue hahitd, id

" facito.

It is obferved by a late Learned Writer,

out of the Mirror of Jufiice, p. 75. That a-

mong t\^QSaxons^ Plotting againft the King,

•was but Felony : And upon the fuppofed

Authority of that Book, he refers to an In-

dictment in King eAlfred\ Time, for an
Offence of that nature, as concluding only

felofnce ; whereas Indiftments in the other

Cafe concluded Q.\v(/3.ys felomc} t^ -proditorie.

And he obferves that the Punifhment of the

one was Lofs of Life, and Forfeiture of
Perfonal Eftate only ; of the other, Lofs of

Life, with Forfeiture of the whole Eftate,

both Real and Perfonal.

I fliall only make a fhort Remark upon
this Notion, and then haften to the Time
of theiYon;/^;?.r, as being much more mate-

rial towards the fettling theQueftion now
in hand. It is fcarcely probable, that the

Term Feloii}' was in ufe among the Saxons

^

in a Senfe any thing like what it is now a-

mong us ; it is not to be found in all the

Saxon Laws extant. The Word is of a

mod: general Senfe, and Siv Henry Spelmanh
Definition of it is certainly true, *' Felo-

'* nia
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nia eft culpa feu injuria propter quam Vaf-

of the Word exprefTes this Scnfe ; for it maybe denved from the Saxon Word (Felen) tomiftake, to commit a Crime, ifc. or elfefrom the Word rF^.^; ^hich fignifies Mo!ney, Wages and even an Inheritance, and(Lm) wuch ,n the G^.«,^;; Tongue fiani.
fied a Pnce. It is viflble that freafon is^ith.n th,s Senfe of the Word, as much asany other Crime, which creates a Forfe"

^^iA ''
'° "''^ '^''^^'^"f Conclufions ofthe Ind.aments, fehnu\, or fehnici ^ pro-

ed wh n*^'"''
'° ^' ^" Obfervation found-ed wholly upon modern Praftice. Andwhoever reads Dr. Hickes's Dijjertatio Epi.

flolans tn Thefaur Ling. Septem. will ea^fi-

Jy
believe, that the Pleadings and Afts ofCourt among the Saxons were not in Latin.He recites feveral A els of feveral County-

them in the Saxon Language. It was a
wnfiderable time before the Word f./<«,v

Th'h N
'^^'^ 5^'''*^'^ S^"*"^' 3^ « i^ now-;

bended under it, even fince the Conqueft.

th,
"p";^'".f'-°'" both G/^.^.7/ and BW..Jthat f4#«^ ^A. Great 6eal was HighTreafon at the Common Law; and ylc

^. I. £ J. W. 1}. a Man bdn.. arraiJed

kGhamr of Pardon ^. tout, Fehyes- and
C 2 it
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it was allowed him. As to what is ob-

foved concerning tlie Difference of the

Tud-nnents, it is°a manifeft Error; (Ince,

Imona th^ Saxons, the PuniQiment oi Mur-

th^uSurglaries, Robberies, i3c. was cotn-

muted for a certain Sum ofMoney, which

7.y cW&WeregiU : And this Law cont.

nued until the Reign of Hen. i. by whom

"t was abrogated. « Et U frmumfuffen-

« 1-ml fuJus indixit. Vld. Flore,. Whgmn.

Pag. 653. ^ I^oger Hoveden inter Scrt^tores

polt 'Bedam, Pag. 47 '

•

, n- .„.,M^ VheA'onix with great Jufticeimprov d

linon the Laws of the Saxons :
They con-

fider'd the Crown as the Center, in which

all the Members of the Commonwealth

were united and knit together :_
And an

Ittempt upon the Perfon of the Pnnce cou d

not b^look'^d upon but as tending to duTo ve

T^^t Union, and confequently to reduce the

St e intoConfufion ;
therefore was K made

equally capital with thofe ^."mes,jh
ritedonly to' the Kingdom And this

annears by all the old Books. GJanv. hb.if

^^^iccufatore in CurikfrolantecerttiTtme^

" k (civiffe ipfum accufatmn machtnatmfu.

» id, vfl aliquid feciffe,in mortem Regj^,

u vel (edttioHem Regni, ^<:- Brafton, lib.

, oa<'. i 1 8.
" 5i qiiis auju temerarto macln-

« Luis fit in mortem Vomini RegU, ve all-

« quid egerit, fell ^gi p-ocuravertt, ad Jeui-

" tionemVomini RegU vel Exercitwsjui, <J-c^^
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It is to be obferved, tliat "Braclon did not

intend this for an entire Definition of Trea-
fon, fince he jull before ufes thefe Words :

" Hahet enim crimen leia Majefiatis fub [e
*"' mukas ffecies^ quarnm ti7ia h^c efi\ ut fi
" quis^ he. Fleta, lib. i. pag. ^i. fays,
** Qj-ilquis fit de crirn'me leja Majeftatis ac-
" cujatus^ defendere je dehet (ic\ omnemfelo-
*' 7iiam defenditj omnemque fubdutiionem Re-
" gis^ Regni^ vel jui Exercitih, he. Hen-
" gham magna ^ cap i. pag. 7. " Conftat
*' quod fJacita de crimine lefa Majefiatisy
" ut de Nece vel Seditione Perfonae 'Domini
*' Regis^ vel Regni, vel Exercitus, he. ad
" Curiam Regis ma]oYem -pertinent ^ he. By
thefe Quotations, and what has been before

faid, it appears that the Normans coupled

Crimes againft the publick Safety, and a-

gainft the Perfons of their Princes, toge-

ther : And indeed m Reafon it is not pof-

fible to feparate them ; for as the Murther,
l^c. of a King, mull: neceiTarily involve a

State in Gonfufion, fo every Aftion which
endangers the Safety of the Publick, mufl:

neceiTarily diminifh the Majefty of the

Prince. And this may be efteemed a juft

Reafon, why all Crimes of this nature are

by Intendment faid to be committed contra

Coronam iSj 'Dignitatem Regis. The very

Term, Kjng^ bears a neceflary and indif-

fbluble Relation to a Kingdom ; and there-

fore the Safety, ^c. of a People mull be

C
J
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the chief Intereft of every Kj^igy as fuch,

And the Crown or Priace always profe-

cutes Crimes of this nature (perhaps) be-

caufe the Crown, as has been faid, is al-

ways confidered as the Center of Union,
and as it were the Tingle Principle of ABi*
vity in the Society.

It is not difficult to believe, that Judges,

i^c, who were entirely at the Difpofition

of the King, fhould be more zealous in the

Profecutionof fuch Crimes, which particu-

larly affected the Intereft or Perfon of the

Trince, than of thofe which related immedi-
ately to the 'P//Z'//V)^, asjucb, and were very

often diiiinft fromj nay fometimes perfeclly

oppofite to, what a weak Trince might by
the Advice of a corrupt Miniftry look upon
to be his Intereft.

Their carrying this Principle on with too
high a Hand, made it become a very great

Grievance to the People, and was the true

Reafon of the Ena<^ing the Ad of 25^ £^. 3.

de TroditiomhuSy as will be more particular-

ly Iliewn, when we come to confider that

Statute.

i. What I {hall now in the firft place en-
deavour to lliew, is, that before 2iyEd.^,

was made, the Parliament did take upon
th<;m to p'jnifh fuch Crimes, which were
committed againfi: the Safety of the Publick,

as Treafon. And I prefnme no Man will

deny, that Cuftom, which is the L^w of

I^arlia«
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Parliaments, is as much the Law o^ the

Land, as any thing that has been thecon-

ftant and uninterrupted Doctrine and Pra-

£lice o^Wefiminfler-Hall .* For whatfoever is

the Law of the Kingdom, is as much Law^
as any thing elfe that is fo ; and whatfoever

is Law C2i n not J lijcifere magis aut viinm^ but

it muft be ail of equal Authority. Vid. Vaugh,

fag. 21. 65* alibi In order to this, let us

examine how our Anceftors behav'd them-

felves in refps^: to Ministers, whom they

felt to be th;:; Plagues and Scourges of their

Country ; and I doubt not but upon the

Iffue it will appear, that Treafon^ by the

Law of England in Parliament, is exaftly

what the Civil Lao/ defines it to be; fciL

Quodcunque quis fuerit muUtus contra Imfera-

torem vel Rem-publicam^ crimen eft Majefta-

tis, Vinii Inft. pag. 88^. Forms of Law,
and Niceties in the Proof of Fafts, which
they all experimentally knew to be true,

did not hinder them from doing themfelves

that Juftice, which every injured Teo-pk

have a Right to exaci ; and which is abfo-

lutely necefTary to preferve a Nation from
the Infults and OpprefTions of MinifterSj

who by their IntereA and Credit with their

Sovereign raife themfelves above the Fear

of Punifhment in the ordinary and com-
mon Proceedings of the Law.

I fhall not in my Citation of Precedents

go beyond thofe Times, of which we have

C 4 Records
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Records extant. The common Hiflorians,

it is true, give us an Account of feveral

Perfons who died as Traytors in different

Reigns ; but there not being any Records,

whereby we might indifputably demon«
Urate the Truth of fuch Hiftories, a great

many Perfons would perhaps think their

Authority too weak a Foundation to build

upon, in the Examination of a Point in

Law of fo great Confequence as this.

The Reign of Ed. 2. will it felf furnidi

us with Inftances fufficient of the Vigour
and Bravery of our Anceftors. Let it not

be objeQed, as it has often been to the

Reign o^Rich. 2. i^c. that the Times were
in great Confufion, and therefore Things
were not then carried regularly, and ac-

cording to the Forms of Law : For when
iliouM we expe£l to find Precedents of Tar-
liamentary J^^/Uce upon Minifters who were
guilty of Treafons againll: the Publick, and
perhaps were fupported by wrong and
dangerous Notions of Trerogative ; but in

thofe only Times which cayf {^offihl)' afford

them? When good and wife Princes go-
verned, how co'j'd there beany Difpute be-

tween Court and TarUaraent ? But when
wicked Minifters feduc'd their Sov€reig?is

into dangerous and illegal Meafures, \t

was then only x.\\?LiTarliaments cow\d exert

themfelves in Vt'ddication of their Liberties !

When Princes defended their Favourites

' from
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from the Juftice of the Nation, it is then,

and then only, it can be expe£led that Par-

liaments fliould affert their Authority, and
refolve to do themfelves Juftice ! When
that has been obtain'd,the Confufions ceafed,

and Things have naturally return'd into

their legal and accuftomed Channel.

The Judgments which were given againft

Gavefio^,zndthQtyf/oSpe/icers^h3.vthtQn ap-

proved as juft in every fucceeding Age; and
yet were their Cafe to be try'd according

to the Principles which are now contended
for, it would be found very difficult rocon-
viQ: them of any Crime worthy of Death.
"Peter de Gavefton was a debauched flagiti-

ous Perfon, who for his Mifdemeanours,
and corrupting Prince Edward

^ (with
whom he was educated) was Anno 130(5,

iff Regji. Ed. I. 53. in Parliament banifli'd

the Kingdom, de communi aAjjenfu -f^rocertwj.

But this King was no fooner dead, and
the Crown defcended to Ed. 2. than he
was recallM from his Exile, and before

he could return home, the King even pre-

vented his Wiflies, with the greateft Grant
that ever was made to a Subjecl. The
King himfclf, fo hafly was he to fhew his

Affection to his Favorite could not flay for

his Return from ScGtla7id, where he was
when the King his Father dy'd, but by Let-
ters Patents, which are dated apud 'DumfretSy

6 oAug, tAnnQ Regn. i. he granted to him
ancj
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and his Heirs the '^whole County of Cornwall,

Vid, R)'mer\ Fosd, Tom. ^. f.
i. His excef-

tive Grants were obje£led to Gave/ton as a

Crime ; and yet the Letters Patents of this

very Grant (which was by far the greateft)

were witneffed and attefted by the prime

Nobility of the Kingdom. For they are,

Cum hiis teftihus^ Henrico de Lacy Com, Lin*

coln^ Thoma Com, Lancafiriy the Kjngs Uncle^

andfeveral others, who afterwards appeared

in the Field againft him. Nay the King
himfelf, in his Letters to the King of France

and to the Pope, affirms thatGranttohave
been made, " de voluntate^ concilio i^ con-

*' [enfuy iff ad procurationem Comitumy 'Ba-

" ronum^ £if Trocerum Regni, ipfo Tetro de
" Gavefion hoc ignorante. The Letters are

dated, apud Windjhor 16 Jmd oAnno Reg, i.

ib,f, 90. Rymer'^s ^ Tom. ttAiin, i, 2, 5, 4,
Ed, 2. is full of Papers relating to this Te-
ter de Gavefion. By which it is manifeft

Jie was the greateft Favourite that ever

Prince had (unlefs his SuccefTors in Favour,

the two le 'I)efp>eMfers are to be excepted.)

He by his pernicious Cour.fels led the King
into iuch Meafures and Difficulties, that

the Tarliament could not but take Notice
of them, and J;/?/o 5. Reg, Ed. 2. Commifjio-

7iers weie in full Tarliament authorized un-
der the great Seal to manage the Affairs

of the Kingdom, and to put the King's

Expences, and Method of Government, in-

to
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to fome Form and Regularity. Thefe
CommilTioners were known by the Name
of the Ordeimrs, and by Reafon that what
they did was by Authority of Parh'ament,
theirRefolutions and Ordinances are entered
upon the TarUament- Roily among the reft
of the Parliamentary Proceedings, and
were in Fad obferved as an AQ: of Parh'a-
ment. And the Sheriffs of Counties^ who
were antiently eleded in their Counties,
came firft to be nominated by the Chan-
cellor, Treafurer, t^c, hy Vertue of an
Article in their Ordinances, fc.

" Efire ceo
" mm ordeinomws que VijcountsJoient defor^
" mes mis ^ar le Chancelier i^ Treforer^
'• les autres du Confeil qui ferront ^refent
^' i^ ft k Chancelier ne foit frefent^ foit mU
^' far le Treforer Iff Barons del Exchequer.
" &c. We farther Ordain, that for thefu-
" ture, the Sheriffs hefutin bytheChan-
" cellor, Treafurer, and fuch others of the
" Council, who fhall be prefent

; but if
*' the Chancellor fhall not be prefent, let
*^ them be put in by the Treafurer and
'' Barons of the Exchequer ^, ifc. Which
is an Inftance of the great Authority of
thefe Ordeinors, fince they could caufe fo
confiderable an Alteration in the Common-

* Lord Chief Jujlke Coke refers this Jlteration of the

,r' !? ,
"^'^^^^^ 5> Ed. 2. and takes no Notice of any of

tbefe Ordinances. * ^ '

haw
J



Law ; and this very Article was after-

wards fo much approved ofy that it was

9 Ed. 2. turn'd into a formal Statute^ and
is printed in the Book. The Statute 12

R. 2. is in Subftance the fame with this Ar-

ticle, only there are more Officers mention'd,

as of Neceflity to be prefent at the Nomi-
nation, than there are either in the Article

or the Statute of Ed. 2. Vid. Coke 2. In.

Their Ordinances are very remarkable,

and well worth reading from the Begin-

ning to the End ; but it would too much
fill this Paper to tranfcribe the whole jR^-

cordy and for that Reafon I fball mention
but one more Article befides what I di-

rectly quoted it for ; and that is this, oArt.

9. " Tur ceo qiie le Roy ne doit emfrendrefait
de Guerre contre nujly, fans common oAjfent

de Jon '^Barnage^ fur mults Perils que pir-

ront avenir a luy^ if a fon Realme, Nous
(rrdeinomus, que le Roy dejormes ne aile hors

defon Realme n'emfre^ige contre nuWy fait

de Guerre^ Jans common i,djfent de Jon "Bar-

7iage, if ceo in Tarliament ; Et fi autre-

mient face & fur cela emprife face fo-

mondre fon Service, fott le Sonwt fm'-

nul, &c. Whereas the King ought not to

undertake any A£l of War againft any
Perfon, without the common AfTent of
his Baronage, by Reafon of many Dan-
gers which mav thereby happen to him-

" felf
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" felfand tohis Realm •,
^ iVe therefee ordain,

'' That for the future the King do not go

" out of his Realm, nor undertake any Aft

" of War againft any Perion without the

*' common AfTent of his Baronage , and

" that in Parliament. And if he fhall Aft

" otherwife, and upon any Enterprize

" which he.fhall have in View, fhall caufe

" thofe who hold of him by any Service,

'' {viz. Military) to be fummoned to at-

" tend him, let fuch Summons be null. I

do not make any Refleaions upon this fur-

prizing Claufe, but think it to be worth

obferving, that in this Claufe the Ordei-

nors did not only inftitute, that for the future

the King fhculd not undertake any War

without the Confent of his Baronage, but

they recite it as part of the Law then aU

ready in le'ing (which it is not probable they

wuuld do in fo publick a manner unlefs it

was notorioufly fo) for the Claufe begins,

Whereas the Kjng ought not to undertake^

&c. We therefore ordam, &c. So that were

thofe Perfons, who now plead nothing elfe

but the Royal Trerogative to juftifie them-

felves for having made the moft pernicious

and deflruBive Teace that ever Nation>/-

fered, to be try'd before a Parliament^ of

Sentiments like to that of which we now
fpeak,

*^ Vid, V Stat. I \V^.l' Ca. z. Sedicn 3-
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fpeak, I believe it would not be a long De-
bate, whether they fhould be punifhed ca-
pitally or not.

The other Article which I intend to
tranfcribe, belongs entirely to this Teter de
Gaveflon, and contains all the Articles upon
which he was condemn'd,together with the
"Judgment of the Ordeimrs thereupon, i^c.

If any Reader defires to examine this
Record, or any other to which I may re-
fer, it may be of Service to him to let him
Know there is a tollerable fair Copy of the
"Parliamentary Records in the Inner Temple
Library^ which were left to the Society by
the late learned Mv,Tetty. It is a Copy
that I think may be depended upon, becaufe
at the end of the Volumes there is a Convenit
cum Recordo, attefted under the Hands of
the Clerks who tranfcrib'd and examined
them.

Rot. Pari
" Tur ceo que connue chofe

5. E.'z/ ' ^^
efl, i^ far le Examinement

" des Prelatz, Counts ^ "Ba-
" rons, Chlvakrs i^ autres honns Gentz
"- du RoyaJmey trovez, Que Pierre de Ga-
« vefton, ad mal-menez, ^ mal confeillez no-
*^' fire Seigneur le Roy, ijf Pa enticee a mal
'* faire en divers maneres i§ deceivances,
" En accoillant a luy tout le trefor le Roy,
"• ^ Pad efloigne hors du Royalme. En at-
" trea7it a luy Royal per iS Royal dignitee
** comen allyame faire de GentzfarSertnens

" de
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*' de vivre i^ morir ovefque luy^ encounter

toutz gentz^ i^ ceo par le trefor que iU

Purchafe dejour en jour^ enfeigneuranty/^y

PEftate PRo) l^ de la Coron?ie^ en deftrutii-

on du Roy & du Teofle ; ^ efpecialmenf

enloignant le Coer le Seigneur de fes liges

Gentz en defpfant leurs Counfeils, Nient

[oeffrant hones Minifters [aire ley detene,

en oftant les hons Minifters mettant ceux de

ja Coviegney aux ibien aliens co?ne autres^

qui afa volunte iS a[on comandement offen^

dent droit Iff ley de terre. En farna^it terres^

tenements £if Baillies du Roy a luy £if a fes
Heires. Et ad fait que le Roy ad done

terres Iff tenefnents de fa Coro?ine as divers

gejttZy a grant damage Cjf dejcrefe de le

State le Roy iff de fa Co-ronne ; iy ceo aufi

hen fuis rordeignment que Is Roy granta as

Ordeinors de faire, au profit de ly i^ de Ion

Peof/(?, come devant ; encounter Vordeig/i-

^ mem des Ordei^iors. Et maintient Rohheoursy
*' Homicides, Sec. i^ les fait avoir le Char-

tre le Roy de fees, endonnant hardement a
fuisfefours de ps-faire, Et menant le Roy^

enterre de guerre Jans common oAjjent de

fon IBarnage^ en peril de fon Corps, i^ en

defirutiion du Rojalme, Et en fejaunt

fealer Haunches chartres^ de fous le grant

Seale le Roy, en deceit Iff difireritance le

Roy tif de fa Coronne ^ encounter j on ho-

mage. Et felonejfernefit, fauxement i^
traiteroujmefit ad fait les chojes Jujuites, a

*' gra/it

<c
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" grant diffjonotir i^ damage du Roj, Isf

*' dejJ}ereti[on de la Coromie £if a defiru-

" Bion du 'People en moltes Maneres ,•

<* i^ ovefque ceo nous eant regard, &c.
" Whereas it is notorioufly known, and
" by the Inquiry of the Prelates, Earls,

" and Barons, Knights, and other good
*' People of the Realm, it is found, That
" Teter de Gavefton has evilly advisM and
" counfeird our Lord the King, and has
" entic'd him to do Evil in divers Manners.
*' That he cheated the Kin^ in his Trea-

I T T" fure, and fent it beyond the Seas. That
" he encroached to himfelf Royal Power
" and Dignity, in making People engage
" themfelves by Oaths to live and die with
" him againft all Men ; all which he effed-
" ed by Means of the Treafure which he
" daily procured. Lording it over the Eftate
*' of the Kj^E>'> ^^^ ^f ^^^ Crown y to the
" Deftruftion of the Kj^gy and of his Teo»
'* pie. That he efpecially alienated the
" Heart of the Lord {the Kjfig) from his
'' Lieges, and caufed him to defpife their
" Councils. That he did not fuffer good
" Minifters to execute the Law of the Land,
*' by difplacing fuch good Minifters, and
" employing tbofe of his own Confedera-^
" cy, as well Aliens as others, who at his
" Will, and his Commandment, a£l con-
*' trary to Right, and the Law of the Land*
" That he took Lands, Tenements, and

« F^rffif,
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** Inarms, from the King to himfelf, and
*' his Heirs (L e. a Fee Simple.) T6at he
" causM the King co grant Lands and Te-
" nements of the Crown, to feveral Peo-
" pie, to the great Damage and Decreafc
" of the Eftace of the King and of his
" Crown. And this he did as well fince
'^ the Ordinance which the King granted
" to the Ordeinors to make for the Benefit
" of himjelf and his Teo^Ie, as before, con-
" trary to the faid Ordinance of the Ordein-
" ors. . That he fupports Robbers, Mur-
" therers, i^c. procuring for them the
" King's Charters of Tardofiy by which he
*' encourages Evil-doers to do worfe.
*' That he carried the Kin^ into a Land
" of War without the common Anent of
" the Baronage, to the Peril of his Body,
*' and to the Defi:ru3:ion of the Realm.
" That he caufed the Great Seal to be put
" to Blank Charters (The Word jeems here

" to fipiifj any Letters Tatefit^ and is not

" confined to an'j -particular SenfeJ in De-
" ceit and Difmheritance of the King and
*' of his Crown, and againft his Homage,
" fekfiiotifly^ faljly and traiteroufiy he did
" the Things before-mentioned, to the
*' Difhonour and Damage of the King,
" to the Difherifon of die Crown, and
*' Deftru6i:ioii of the People in many Man-
" ners. To which we having Regard,
** ^c* And then they recite how that by

D \>^^
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the Ordinance of King Ed. i. he had ab-

JLirM the Realm, and that the King him-

felf (then being Prince) did at the fame

Time abjure the Company of the fa id Te-

ter de Gavefton for ever. They farther re-

cite, that fmce tliat Abjuration, " Par cum-
" tnun Affent de tout le Royaulme Eif du Roy
" ^ de ly meme Trelatz, Countees Eif ^a-
" rons^\ That by the common AfTent of
" the whole Realm, and of the King,
" and of the faid Prelats, Earls, and Ba-
" tons, i^c, he was for ever banifh'd the

Kingdom, and that his return into it was
not by common Confent, but the Contri-

vance of particular Perfons, to the great

Prejudice of the People. *' Per quel ejchuire

" nou/s orde'inomm^ far Vertue de la Conmiffi"
** on noftre Seig?ieur a nom grant., que Tiers
" de Gavefion^ come afpert Ennemy le Roy
*' £if de fon Teofle ; to avoid which we
"ordain, by Vertue of the Commiffion
" of our Lord unto us granted, That Peter
" de Gavefton, as he appears an Enemy of
" the King and of his People, i^c. be for

" ever banifhed out of all the King's Domi-
" nions, and if he fhall ever return into the
" Seigneury le'Roy adunque joit fait de luy^

" come del Ennemy du Roy, du Royaulme (sf

" de fon Teofle, Seignory of the King,
" then let it be done unto him, as unto the
" Enemy of the King, of the Kingdom,
" and of the People, tSc

Thefe
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Thefe Articles are charged upon him
for Treafon. Yet it would be difficult

for thofe People who are Friends to the late

Minifiry^ confiftent with the Principles they

lay down, to prove any one of them to be

fuch : So that if any Treafon be in them,

it muft be accumulative. For what do
thefe Articles amount to ? Why, Ftrftj He
gave bad Counfel to the King, and appro-

priated to himfelf a great Part of the Royal

Treafure, I believe no Man who has been

a Treafurer^ will be willing to think this

more than a "Breach of Truft, a. Mifdemean*

our, or fomething of that Nature. Tho' the

Crimen feculatus has fomething of a deep-

er Guilt in it now, when the Pillage is of

Money given by the poblick, and appropri-

ated to particular Ufes (which makes the

Crown to be in Subfidies of this Nature

only as it were a Common Truftee') than

when the Rollery cou'd extend no farther

than the cheating the King of the Rents

and Profits of his IDemefnes. 2. He pro-

cur'd People by a liberal Diftribution of his

Money, to engage themfelves by Oaths to

live and die with him. The People who
have been fo induflrious in raifing the late

Mohs^ to give fuch hQ2iViyT>ec]arations in

their Favour, cou'd they have conftrit'd thi*

to be Treafon. 5. He alienated the King's

Heart from his Nobles, making him to de-

fpife their Counfels, and to turn out good

D 2 Mini'
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Minifiiys^ and to put in had ones bf hiso"^n(

Confederacy : This feems to want no Af^lU
cation. 4. He took Grants of Land from

the King to himfelf and his Heirs. It has

been, already fhewii, that the Grant of the

Earldom of Cornwall, was almoft Parlia-

mentarj, 5. He procured Grants of Lands

to feveral other Perfons, 'to the T>efruction

of the Crown. 6. He alfo procured Char-

ters of Pardon to feveral Mtirtherers^ Rob-

bers, SfC.to the emboldening of
. wicked

Men. How 1 could this be Treajon m
Gavefion, and not fo in Walter Reynolds,

"BifJjop of yl^orcefier, who was then Kjeper

of the Seal, and upon whom it was incum-

bent, ex Oljicio, to fee that nothing illegal

fliould pafs the Seals ? and yet he was ne-

ver call'd to Accompt, or queftioned for

thefe Things. Befides, is not the King*s =

Power of -pardoning Crinnnals as clear a

Branch of the TrerX^ative, as that of ma-
king T^dce and War, or the creating a

"Dozefi'-of -Feers in xXit' midft of a Sejfion,

in the midfi of a 'Delate. Wliat then was
his Crime ? Win' 1 it was certainly that

eAbfife of the Royal Prerogative which he

adviied the King to exercife. For when
Mercy is fo indifcrcetly ufed, as to give En-
couragement to Oifenders, by taking away
the Fear of Punifhment, it becomes a Grie-

vance and Cruelty to the reft of the World.

And is not an z^ittempt to render one Branch
of



of the CoJifiitution ttJeJefs, as fatal an Q.'iltijs

of the Prerogative, as the pardoning a few-

Criminals : For it is abfurd to think, that

either Houfe can ever with Succefs, oppofe
it(t\^ to the Defigns of a Court, if an ex-

ternfo-re Creation of a Majority can be jufii-

fied,

I fhallnot recapitulate any more of the

Articles againft him, but leave the Pleader

to make fuch Obfervations upon them as he
thinks fir. Every one knows how the Ai-'

fair of this mihaffy E^r/ ended. He after

his Exile ventur'd to return into Ehgkmd
without the PermifTicn of the Barons, trulf-

ing to the Protefliion of the King ; which
the Barons refenting, immediately took up
Arms, 2iVi^ forced hpth the Kjng and Gave-
fio7i to fly to the Caille oiScarborough^ where
the King left him, whilft he himfelf went
to gather a Strength for his Relief : But the

Barons took the Caftle before it cou'd be re-

liev'd, and carry'd Gavefion to T>adi?igto?iy

where G»v, Earl of Warwick^ ordered him
to be beheaded, tanqum legtim Regni fuhver-

forem i^ pMcp.m froditoretn comnmni Ju-
dicio, Vid. Thom. Walfmg. Ypod. Neus

:

Int. Ang. & Norm p. 501. ac etiam ejus,

Hiilor. p. 1 01.

It is remarkable in this Cafe, that the

Earl of Lancafier^ and feveral other Per-"

fons, who, as was before obferved, were
WitnefTes to the Grant of the Earldom of

D
J
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Cornwall^ were the Chiefs of the Party

whopuriued him to his Death; and after

his Death, they carried the Matter with
fo high a Hand, that Jmo i^ij. Ed. 2. 7.

they obliged the King to confent to an AQ:
of general Pardon to all thofe who had been

concern'd in the Death of GaveftoHy Rot.

Par. 17 £. 2. p. I. M. 14. So far was
the King from being able to revenge it.

In Rymers^s Fad. Tom. 5. p. 448. there

is even the King's gtneral Releale to the

Barons for all fuch Jewels, or other Move-
ables of his own, which they might have
taken or deftroyed in their purfuit of Gave-
{ton.

The Two Spencers fucceeded to Gaveflon
both in Favour and Infolence, and oAnno

1 $ Ed. 2. they were condemned of High
Treafon by the Lords btTarliament (with-

out the Confent of either Trelates or Com-
mons) who only confented to the A£l for

their Banifhment after the Judgment gi-

ven. The Articles upon which they were
condemned are very remarkable, but too

long to be infcrted in this Paper in the Ori-

ginal Language, The Subftance of them,
as near as I can collefl: them, is as fol-

lows.

qAI Honour deVieti^ kc. i. " That Sir
^' Hugh^ the Son, drew a Writing, where-
^' by he endeavoured to engage Sir John
*' Giford^ and others, in a Confpiracy, to

" force
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" force the King to do whatfoever he wou'd
" have him." To fupport this Accufation,

there is in the Articles inferted the Copy
of a Writing which I here litterally tran-

flate, that every Reader may for himfelf,

judge how far it will juftifie, and prove a

Charge of High Treafon.
" Sc, Homage^ and the Oath of oAUegir

*^ ance, are more by reafon of the Crowu^
" than of the Terfou of the King ; Which
" appears, for that before the Crow/i de-

" fcends, there is no Allegiance due to the

" Terfon ex^eBant : Wherefore in Cafe
" the King carries not himfelf by Reafon
*' in Right of the Crown, his Leiges are

" bound by Oath made to the Crown, to

" remove the King, and the State of the

" Crown hy Reafon, and otherwife the
" Oath ought not to be obferved. But it

** may be ask'd, how the King in fuch a
^' Cafe is to be dealt with, hy Suit at LaWy
^' or by Force (par Suite de ley ou per af-

" pertee) by Suit at Law a Man can have
" no Redrefs, for he can have no Judge
" but by the King. In which Cafe, if the

" KJng^s Will be not according to Reafon^
*^ nothing but Error wou'd be maintained
*' and confirmed ; wherefore to fave their

" Oath, when the King will not Redrefs
" what is injurious to the People, and pre-

" judicial to the Crown, they ought to fro»
*' ceed with Rigor, for he is bound by

D 4 ?* Oath
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<* Oatb to governhisVeople, and his Leiges
^' are boaiid to govern in aid of him, and
*' in default of him.

2. " That by their evil Counfel they
" caufed the King never to grant his Pre-
^* fence (which he by Right ought to do

to his great Men) nor any Petitions but to

fuch Perfons as they thought fit: Which
was contrary lo the King's Duty and
Oath.

^.
*' That they will not fuffer the Great

Men, nor good CounfeUors to affroach the

J{}''^gt to give him Counfel, by which
they ufurp'd to themfelves Royal Tower
and Q/iuthority over the Perfon of the

^' King, to the great Difhonour and Dan-
*^ ger of the Realm.

4. *' That in Order to attain tlieir

wicked Purpofe, and to the Difinheri-

tance of the Great Men, and DcftruQion
of the People, they put out good and a-

greeable Minifters who were flaced hy
•' Jjj'ent^ and put in others falfe and wicked

J'
of their own Party.

5.
*' They malicioufly advifed the Kjng

" to raije Arms againft his Teople in G/o//-

** cejierjinre, contrary to the Great Char-
'' ter, and the Award of the Peers of the

Land.
6. *' Whereas the Earl of Hereford^ and
Lcrd Wlgj.ore ^ were afTign'd by the

<f
King to nnake War upon J^kiieljin 'Bren,

*' who

a

((

<(
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" who furrendered himfelf to thofe Lords
" at the King's Grace and Pleafure. The
" faid '$>i^ Hugh^ Father and Son, accfoach-

" ing to themfelves Royal Power and Au-
" thority, took the faid LleueJlin out of the

" Lords Hands, and carried him to their

" C2i{Wc o^ Cardiff^ where pretending a Ju-
" rifdiftion which they had not, they cau-

" fed him to be hang'd, drawn, beheaded,
" and quarter'd.

7. " That they evilly advifed the King
" to take into his Hands, the Lands of Sir

" Hugh oAudelye^ the Son, who was fore-

" judg'd without Procefs, contrary to the
" Law of the Land.

8. '' Whereas the King had granted by
'' Letters Patents to the Earl of i^^arwick^

" in full Parliament, that after his Death
" his Executors fliould have his Lands till

'* his Heir was of full Age ; they caufed
" the King, without Caufe, to repeal,

" and by their evil Counfel defeated what
" the King had granted in Parliament, to

" the Difhonour of the King, and againft

" Reafon.

9. " That they would not fuffer the King
" to take reafonable Fines of the Peers, iSc,

" when they entred upon their Fees, as
'^ had been ufed before that Time: Ma-
" king the KjJig to do againft his Oath in

'' Tarliament.

10. « That
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10. " That by wicked Covetoufnefs

,

** and Royal Tower^ they will not fufFer

^ the King to hear, or do Right to the
^' Great Men, upon what they prefent un-
'' to him touching the diflieriting the
*^ Crown, and them, as to the Lands
" which were the Templars, Alfo by u-
*' furfed Power Royal, they govern'd the
" King, his Council, and his Prelates, to

" the Damage and Difhonour of the King,
" the Peril of his Oath, and the Defl:ru£i:i-

" on of his People.

11. " Alfo, that no Bifbops, i^c, Ele«^,

" who ought to be received of the King
when duly ele6led, cou'd come near him,

or obtain any Favour from him, until

they had paid a Fine to the faid Sir Hu^b,
Father and Son ; neither cou'd any one
elfe obtain any Favour from the King
without paying a Fine unto them. Up-
on thefe oArticks Judgme?tt was given a*

gainfl them in thefe Terms,

** Which Wickedneffes are notorious
" and true, as it is found by the Exa-
*' mination of the Earls, Barons, and
*' other Peers of the Land: Wherefore
'* we Peers of the Land, Earls, and
" Barons, in the Prefence ofour Lord
** the King, do award, That Hugh le

^' T>e Spencer^ both Father and Son,
^' fhall be diflierited for ever, as Dif-

*^ heritors
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'^ heritors of the Crown, and Ene-
" mies to the King and his People

;

" and be banifhed the Kingdom of

*t England^ never to return again, un-
" lefs it bt by the Allent of the King,
" and by the AlTent of the Prelates,

" Earls, and Barons in Parliament
** dulv Summon'd! And if they are
" found in England after that Day

;

** (/f.the Day appointed them for avoid-
" ing the Realmj or if they return'd
*' after that Day, then to be done unto
*' as unto the Enemies of the King
" and Kingdom.

N. *B. This in the printed Copy is called

Exilium Hugonis le De .Spencer fatris £sf/-

hiy Old Stat, fer IBertbelett, 1540.

I ihall not waft the Reader's Time m
making Obfervations upon thefe Articles

:

The fame might he made almoft, as upon
thofe againft Gave/ion.

The Spencers maintain'd their Ground
however, by Vertue of their Credit with

the King (notwithftanding the Judgment
upon thefe Articles) about Four Years lon-

ger ; for it was not till the 19^ Ed. 2. that

they were put to Death. The Quee7t^ and
'Prince Edward^ afterwards King Edward ^.

in that Year came over from France, whe-
ther they had retired, and maintained a kind

of War againft Ed. 2. wherein they had the

better,



( H )
better, and purfued Hugh Spencer, the Fa^
ther,to"Briftol, where he was taken and
hang'd, drawn and quarter'd as a Trajtor,
ifyou will believe 'R7mel, without any
Form of Law. '^Sp^/zc^r the younger, who
was taken Prifoner at the fame Tmie, was
arraigned for Treafon before Juftice Trufellm a peculiar fort of Form, which was by
way of Speech made againft him. The
Subltance of which, as I have been able to
contraa it, is as follows

; fc.
" liugb Je T>e

.** Spencer, in the Tarliamejit held at Wefi^
*' minfter \n the 1 5th ifear of the King that
'' now IS, your Father and you were ad-
" judged to be Traytors, and Enemies to the
" Realm, and were baniflied as fuch, ne-
" ver to return without the confent of King
" and Parliament duly fummonM ; contra-
*' ry tp which Award, your Father, and
<' you, have been found in Court without
*^ Warranty. And you md^h, as you re-
•' turn'd into the Kingdom, did felonioufly
' rob Two Merchant Ships (

^- 'Droman-
" des) to the Value of 4^0000 /. After
" this Felony you came to the King, and
" caufed him to take e^irms agalift Peers of
*^' the Realm, i^c. contrary to the Great
** Charter. And alfo accroaching to you-j
**felf Royal Power, you and your Adhe-
-

.--J

rr:- —r-— r

G*A.' de hoc Vocsbulo.

(y^j-^ ' *' rents
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*' rents did felbnioully rob the good Peo-
" pie of the Realm. And by means of J;/-
^*' drew Harley y and other Traytors, you
" murthered the good Earl 4if Hereford

^

*' and feveral other Perfons at BurrongJj^

" bridge. And did there caufe to be taken

*'.*the mofi: honourable Lord Thomus^ the
*' good Earl of Laneafter^ whom by 'a.falfe

*' Record againft Laiso^ and the Great Char-
" ter^ youcauftd to be murthered, martyr-
^' ed, and put to Death. Alfo in the fame
** Place you eaufed feveral other Barons and
" Knights to be hang'd, drawn and quar-
" ter'd, contrary to Law, and the Great
*' Charter, in order to get their Eftates.
^' You alfo advifed the King to an Expediti-
'* on into 6cGtJa7id^ where he loft 20000
" Men, to the Difhonour and Damage of
" the Realm.

** Hugh^ this Treafon and Tyranny
" ivould not facisfie you, but by Royal
" Power gain'd over the King, you de-
" ftroyed the Franchifes of Holy Church,
** taking the Pofleflions of the Church to
' your own Ufe. And whereas you knew
*' that God had wrought feveral Miracles
" by the good Earl o^Lancafter^ whom you
** had eaufed to be murthered, you placed
^* Guards upon the Church where he was
" buried, that none might enter to Wor-
" fliip God, and his Saints. You after this

" advifed the King to grant Lands to the

" Earl
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" Earl of Winchefler ^ and feveral other
" Traytors, to the Difherifon of the Crown.
*' You alfo gave a great Sum of Money to
" your Adherents in Guyenne^ where the
^ Queen and her Son then were, to deftroy
** them. Hiig^y your Father, and your
*' felf, and feveral other Traytors, did by
*' Force oblige feveral Perfons to Swear,
" to Support and Maintain you in your
" Quarrels, i^c. You at the fame Time
*' knowing fuch Cofifederacies to he Falfe
** and Traiterous. And whereas you and
*' the other Traytors knew that the Queen
*' and Prince were arrived in the King-
" dom, you caufed the King to withdraw
*^ himfelf out of the Kingdom

;
you feloni-'

'^ oufly taking with 70a the Treafure of thQ
*' Realm, contrary to the Great Charter,
'' Hugh^ you are found to be a Traytor,
*' wherefore all the good People of the
'^ Land by common Affenr do Award, that
** you are found :i5 a Thief and therefore
*' (hall he hatig^d : As a Traytor^ and there-
<* fore jhall he drawn and quarter"*d. And
" for that you have been outlawed hy the
" King and "Parliaments you fhall be hehead-
'* ed. And for that you have abetted, and
*' created T>i(iurbances between the Kjng
'* a'dd Queen^ and others of the Realm^ you
" fiall he embowelled, and your "Bowels hur?t'

*' ed. Withdraw Traytor, Tyrant, and
*^ go take your Judgment, attainted, wic-

" ked
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** ked Traytor." Upon this he was imme-
diately executed, by Vertue of the oAd of

'BamJJmient and ^Attainder which had paf-

fed againft him ; for when this Remarkable
Speech was made againft him, there was
no Trial had either by Common Jury, or

by Peers; he being then Earl of Gkucefier^

ViA, Henrkmn de Kjtighton de event, oAngl,

infr. Serif, lo Co, 2547. The Barons in

both thefe Difputes got the better of the

Royal Favourites, but yet it coft feveral of
the moft confiderable of them their Lives

;

among whom, the chief Man was Thomas
Earl of LaneafterJ

whom i $ Regni Ed, 2.

the King got into his Power, and beheaded
at Fomfrett Caftle. The whole Record of

the King's Proceedings againft him is prin-

ted m R)mer'*s i^d Tom.f. 936. and very well

deferves to be read by Perfqns who are Cu»
rious in Things of this Nature.

However fatal thefe Difputes were to

the Barons concern'd in them, yet their

Country did afterwards fufficiently teftifie

their Approbation of all their Proceedings
;

for that Judgment againft the Earl of Lan-

cafter, was in thefucceeding Reign revers'd

as illegal ; and the common People exprefs'd

fo great a Veneration for him (that accord-

ing to the Humour ofthe Age) they believ-

ed Variety of Miracles which were reported

of him, and oAnno 1589 he was canonized

for a Saifit ; upon much better Reafom than
any
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any had been for fome Hundreds of Tears be-s

fore him, fince he died a Martyr to the Lu
herty of his Country,

4 Ed. ^. Roger Mortimer was by the

Lords, i^c. in Parliament, attainted of

Treafon, and executed. The Rolls upon
which his particular Treafons, Felonies,

i^c. are entrsd, is (as Mr. Trynn informs

us) fo mouldred, that a great part of it can-

not be read, for which Reafon the follow-

ing Articles againft him are tranfcribed out

of Henry de Kjiighton^ de Even, AngL Coll,

2556. infra Serif , decern,

I . " Primieriement. Que far la ovs or^

*' deine fuiji al Tarlement de Londres fro-
*' chein a fres le Coronnement ie Roy, Qjie

" quatres Evejques^ qudtres Contes^ ^ 6
*' Barons dujjent eftre fres du Roy, four Is-

*' Counjeller iffint que toutz fois 4 y fuijjent,

*' Ceft a Savoir, tin Evefque, un Conte, i^
" dieux "BaroTis^ a yioynez, i^ que 7iulle grojfe

*' hefoig7ie Joit fait fans \ieur Jffenty ijj" que
" Chefcune Yeffondift dez cez fetz fur fon
" temfs ; ledit Roger jtient eyant regard al

" dit AJJentj accrocha a ly Royal Povere,
" i^ le Governme7it del Realme fur le Efiate
" le Roy oufta i^ fift ouftre i^ mettre Mini-
*' Hres en /' ou'dele le Roy i^ aiUours far my
'' le Reabne a ce volnnte de cetix que fuerunt
" de fon accorde, Et myH Jean Wyardet i^
" altres entour le Roy dejfier fes faits i^ fes
*^ ditZi Ijfint que le Royfuift e?ityele manere
': " envy*
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" envyronne de ces Efinemjs qil foet riens faire
*' de fa, volume mes auxi come un Homme de
'' South altre Garde,

2. " Par la ou le Piere nojire Seigniour le

*' Roy feufi a Kenilworth par ordnnances des

" Pieres de la terre^ a dimcrer illonques a fes
" efes^ pur efire Servi come afferreit uni title

" Seigfjeur^ Le dit Roger par reall povare
*' a ley accroche^ nelejft tant quit Veu(l dtvers
" luy a fa volunte. Et ordyna quil fuiji
" fauxemeat traiteroufement & felcn'ffiment
" mordre & tue.

^. " E'fjfy le dit Roger fjl defendre par
** briefe le Roy fous le grar/t Seale que null

ver/fifl al Parlyment de Salinbur-^^ a jorce

" & Armes four quart qil poet forfere devers

" le Roy. Et la vynt le dit Roger & altres

** de ja CoV)gne at force & Annts al dit Par-
" lyment co/itre la dyte dtfence^ par quoy flU'
*' foun de la terre come le Conte de Lanca-
*' ftre & altres Sachans la manere de ja ve*

" nue ne vyndrent p(dnt, Et come par la ou

" les Prelats eflotnt Affemhlez. al dit Parly-

" menty en un iVleafon pur Counfuller fur let

" hejoignez, le Kj)y & de Realme, le dit Roge-r
" debrufa les eos de la Meafone ovez> gentz, aes

" Armez, four les ditez Prelats, & les manaf
" fa de vye & de membre fils fuijfent fi hardy

s

*' a dire ove faire riene en contre fa volunte

" & ordynances, E en meme le Parlymtnt jifi

" tant qu^ le Roy luy fifl Qonte de U Marche

a



( 50 )

** 6^ lay ^onA flufours ley res & tenementz

*' en Dtjherifon de U Coronne, E ^uis mmn
*< U dit Roger & ceux de fa Qovygne nojlre

** Seigneur le.Roy^ Jrmez. jur le conte de

" Lancaftre & altres Pieres de U terre tan-

« que a Winchefter la ove yls eftoient 'venan-

" cez devers le Roy au dit Partyment de Sa-

*' lusbury. P^^ ^^'y' ^^ ^^^ Conte & Its al-

« tres piers de la terre per efchewer le prtl que

'^ poet avenirj a U Reverence le Roy depar-

*' tirent & aylerent en I'ers lour pays dolons

" ails ne point ove lour Seigneur Lege parlere

" ne Confeillere come ils devercnt,

4. " Enft le dit Roger // le Roy Chiva-

" cher forciblement fur le Conte de Lanca-

" ftre & altres Pieres de Realme que efioint

<< ordeinez, devoir eftre pres du Roy pur luy

" Confeilkr. Et entantles Enchajja par force

" que le dit Conte & altres Grantz. del

*' Realme que voilerent profit au Roy ,
je

*' miftrent a la Grace le Roy^ fauve erous

" qjye d* Membre & qrls ne fuffent Dejberits ne

" altrop
grant ranion , Mejils furent my au

" trop grant raftfon^ que lours terre vcndront

*^ a tou jours, Et les altres
fifi

enchafer de

*' U terre a Seizer lours terres contre la

*' fourme de la grant Chartre & Ley de

" terre.

5.
" Enfy par la ove le dit Kogcv fivoit

** hiene qe le Piere no/ire Seigneur le Roy

" eflott mcrte enterrcy il par nitrez de fa Co-

c* ** vygne
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" "Jliane en defceiv^nce manere^ fji entendre
*' at Edmund Co^te de Kent, qil fuifi envie^

" ^Ar qtioy le dit Conte fuifl moult deftrotis de
*' favotr le verite^ E ffl efpier.par totez les i;o-

*' nez voiez que fat'cit, tanke le dtt Roger
*' par reall power alu) accroche jifl pyef2dre al

" Parlment de Winchefter le dh Co^te de
" Kent, e prccura qil fuiji illo mques mjs
** a la mort.

6. *' Enfy le dit Roger fif
le Roy doner

*' a luy fes enfantz. ea fes altes Ch^Jiieles^ ViU
** les^ Maneres & Franchifes en Engliterre,
'' Ireland, 6" Gales en defcrejfe de fa Co-
'' ronne.

7. " Enfy le dit Roger en defceivance ma-
" nere fiji les Chivalers dcs Contez, al dit

" Parlyment d Roy de chefcune v/lle de En-
*' gliterre, que refpond par quatre, ^ le pro-
^'

vofi en Eyre un Homme de Armss a lour
*'

cofiages en ja Guerre ^^ Gafcoigne /'^r un
^' An : la quele charge le dit Roger avoit

" compajfe a tournt-r ceol avoir en altre profit

" pur luy & altres defaCovygne en defiruclioa
" de People.

8. '' Enfy le dit Roger p.ir real povare a

" luy accroche fji ma/ider letters futh le grant
" Chartre^ au plujours grants Chivalers &
" altres qe tls -uenejent at Roy qeu part qil

''
fuifi 6" a lour venue le fijl chargers qils Je ad-

" dreffent daler en Gafcoigne ou qils feiffent

*'
fyn oue rar/fon a fa volunte : Des queues af*

* E 2 " cane&
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" cunez pfentfyn grevom & tout le plun eft

" 'vemiz. en Profic le dit Roger.

Q « £W^^ /^ dit Roger faujtment cr malt-

« cioufmemm le dtjcorde enter le Ptere no>

" /?^/ 5^/V;/f//r le R'oy & U Ray^e Ja Com-

" pakne&U fift
entendre qe

fi
deout venuz,

*' ^^L ail le out tue de cotele, otc altre arme

'' ove litre manere de -mordre & f^r tieles

" uufe, ^ dtres fotttlettes fifift
tl tant qe U

« Retne ne ^)nt pas devers jon Seigmour al

*' orant Difbonour du Roy & de tote leRedme

" & Damage far ca^ entemps Avemr, Qe Dieu

" defende. ^ »
• v^

lo. " Enjj le dit Roger // ^d frts 6
« fait prendre divers luy & les dtres de Ja

^^Compaigne de Trefor le Roy afr 'vojum

« lanznomhre en denirs & Juagais en deftru-

" aion du Roy. Iffint qe le Roy nad drten de

" paijer purjonvivre. . , r j

I
, " Enjy le dit Roger fy ad fan prendre

" devers luy & dtvers les aliez. 20 Mdle marz

" queuxfint venuz horz dez fcozce pur la

" fourme de la pees 6- rien eft vem d projit

" du Roy.

12 " Enfy le dit Roger ces prizes par my

«
le Redme auxi come Roy 6^ Setgntour de

** tutte & entre luy & les dtres de Ja covygne

u ^erent d double des gentz & chtvalez en a

i< Compatone le Roy, qe le Roy ne fft en de-

« ftruktm del People fans fair payment altre

" que a. leur volunte,
a f r
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i^. " E^J) k dit Roger parfon realfovare
^'
Afi ^^ granter a la mo'ntance 2Co Chivelerz

" a ceouxd^lvoidind qe avoint tuez ks grantZy
" i^ ahres de la terre qe ftirent de la foye le

^ Roj encelles -parties. Tar la ove le Roy de

" voit fluis teft far refon, avoire vengee
" lotir mor.t qe pardonnez coutre fotirme de

" Tarlyment.

14, " Enfi le dit Roger cumpajfa devoir

e

" deftrut les Noryes le Roy £if les Secrettez le

" Roy de quex il fy fluis affya, i^ fufinyt al
" Roy en Trefefice la Reigne, fa miere & des

" Eveskus de Nicole i^ de Salusberrie, Isfn

" altris de Counfeil de Roy qe les avant ditz
" Secrettez le Roy^ luy exciterent defire la
*' Lovygne des Enemys far de la en defiruccon

" de ja miere Eff de lavant dit Roger. La
" quele choje il ajferma tant four le Roy qe la
*' -parole le Roy ne poet esire creu, Et cela
*' venderdi la nute gils eHoint prizes a la myt
*' nuyt fuant donke pur les Caufes fufefcriptes
'' i^ molt dezaltres chofez qe ?tejont ore adyre
*'

fi fiB le dit Roy prendre en la manere par
*• eide i^ avifemer/t des privez i^ nurriez.

Imprimis. *' Whereas at the Parliament
" held at London^ immediately after the
" King's Coronation, it was ordained, that
'' four Bifhops, four Earls, and fiK Barons,
*' fhould be always near the King for his

" Council; that is to fay, one Bifhop,one Earl,
*' and two Barons at the lead, ^t once; and

E 3 "th^t
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" that no AfFair of Confequence fhould be
*' tranfaded without their Confent ; and
<' that each of them fhnu'd be refponfible

" for what was done during the Time of
*' their Attendance : The faid Roger not ha-

" vingregard tothefaid AlTent, accroach'd
" to himfcif Royal Power, and the Govern-

,

" ment of the Realm, above the EJlate of the

'' K^^g ; and put out the Minifters of the

" Houfhold of the King, and others in the

" Realm, and he put in others at his own
" Pleafure, fuchas were of his own Party.
•' And he plac'd John Wyard^ and others a-
*' bout the King, to efpy his Adions and
" Words, {o that the King was environ'd
*' in fuch manner by his Enemies, that he
" could do nothing of himfelf, but was
^' like a Man in Ward.

2. *' A.lfo, whereas the King's Father
" was at K^enilworth by Ordinance of the
*' Peers of the Land, to live there at his

*• Eafe, and to be fervM in a Manner fitting

* for fuch a Lord, the faid Roger by Ac-
^ Cioachment of Royal Power, did not reft

^ till he had him as it were aPrifonerat
^^ Will; and then he orderM him to be
^' carry'd to the Caflle oi Berkelejy where,
'* by huTi, or by thofe whom he plac'd a-
" bout him, he was fa Illy, traiteroufly, and
*' felonioully murther'd and kill'd.

5. " Al-
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^. *' Alfo the faid Roger forbad by the

" King's Wiic, under the Great Seal, that

" none fliould come to the Parliament ac

" *SW/;^«r7 with Fo^ce and Arms, upon pain
*' of tbrfeicing whacfoever they couM forfeit

" to the King
;
yet the faid Roger^ and o-

" thers of his Party, came with Force and
" Arms to the faid ParUament, contrary to
" the faid Prohibition ; for which Reafon,
'' feveral Peers ot the Land, as the Earl of
" Lancajler, and others, underiltanding the
" manner of his coming, did not come.
" And whereas at the faid Parliament, the
" Prelates were alTembicd in one Houfeto
" confult of the Aifairs of the King, and of

" the Realm, the faid Roger with armed
" Men, broke open the Doors of the faid

" Houle upon the Prelates, and threatneJ
*' them oi Life and Member, if they were
" fo hardy as to do any Thing againft his

" Will and Ordinance. And in the faid

" Parliament, the faid Roger caus'd the

" King to create him Earl of March, and
" to grant him feveral Lands and Tene-
" ments, to the Difherifon of the Crown.
" And afterwards the faid Roger, and thofe

" of his Farty, led the King armed as far as

'* Winchefter, again ft the Earl of Lancafier^

'* and other Peers of the Land, who were
" come thither in their Way to meet the

" King at his Parliament at SAlisbury ; for

E 4 " which
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*' which Reafon the faid Earl, and the o-
^* ther Peers of the Land, to avoid the
** Mifchief that might have happened,
** out of RefpeG: to the King, departed, and
*^ went to their own Countries, grieving
'• that they might not fpeak with, nor ad-
" vife their Leige Lord as they ought.

4. " Alfo the faid Roger caufed the King
** to March forcibly againft the Earl of
" Lancajhr^ and the other Peers of the
*^ Land who were appointed to be with
" the King to advife him And he pro-
*' fecuted them with fuch Force, that the
" faid Earl, and the other Great Men of

" the Land, who wifhed well to the King,
" fubmitted to the King's Mercy, faving
" to themfelves Life and Member; and
" that they might not be difinherited, nor
*' have too great a Fine let i^on them; yet
*' he caufed them to be fin'd fo grie-

*• voufly, that if their Land was fold right
*' out, It wou'd but pay it. And the 0-

** thers he caus'd to be driven out of the
'' Nation, and their Lands to be feiz'd

,

^' agair/ft the Form of the Great Chartery and
" the Law of the Land.

5. " Whereas the faid /^og^y knew well,
*^ that the King's Father was dead and bu-
** ried, he by others of his Party, in dc-
*^ ceitful manner, informed theRarl 0^ Kjnt
^' that he was alive : Wherefore the faid

'" E^ri
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" Earl being defirous to know whether it

" was fo or not, ufed all the good Ways he
" could to difcover the Truth : Infomuch
" that the faid Roger^ by his ufurped Royal
*•' Power, caufed him to be apprehended
" at the Parliament held 2itWwcheftery and
*' fo purfu'd him, that in that Parliament
" he was put to Death.

'' 6. Alfo the faid Roger caus'd the King
" to giv'e to him and his Children, and his

" Confederares, Caftles, Towns, Manors
" and Franchifes, m England, Ireland^ and
" Wales^ to the Decreafe of the Crown.

7. " Alfo the faid Roger ^ in deceitful man-
" ner,made the Knights of Shires,ac thefaid
'' Parliament, grant to the King one Man
*' at Arms ofevery Town in £^i!g//:?;/^, that
*' anfwered in Eyre, by four, and the Pro-
" voft, at their Coft, for a Year, in his

" Wars in Gafcoigne : Which Charge he
" contrlv'd to turn it to the Profit of him-
'* felf and Party, in Deftrudion of the
" People.

" 8. Alfo the faid Roger, by his faid ac-

" croached Royal Power, caufed Summons
" to be fent to many Great Knights and
" others, under the Great Seal-, that they
" fhou'dcome to the King where-ever he
^' was, and when they came, he caus'd
" them to be charg'd to prepare themfelves
*' to go into Gafcoigne^ or to fine at his

" Plea-
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" Pleafure : Which Fines were for the Be-
" nefit of him and liis Party.

" 9. Alfo the faid Roger falfely and mah*-
*' ciouflycausMDifcord between the Father
*' of our Lord the King, and the Qiieen his

" Wife, and pofTeired her, thatif fhe went
** to him, fhe fhouM be kill'd with a Dag-
" ger, or otherwife murthered : And by
*' this means, and his other Subtleties, he
" fo orderVi it, that Pnc would not com.e
" near her Lord, to the great Difhonourof
*' the King, and in time to come perhaps to

" the Mifchiefof the whole Realm. Which
" God forbid.

" 10. Alfo the faid Roger had caufed to
** be taken for himfelf and Party, as much
" of the King's Treafure as he pleas'd,

" without Tale, in Money and Jewels, to
'' the Deftruclion of the King; infomuch
" that the King had not wherewithal to
*' pay for his ViQiuals.

" II. Alfo the faid Roger caufed to be
" taken for himfelf and Confederates, the
** 20000 Marks, winch came out of Scot-

" land for the Articles of Peace, without
*' any Part of it coming to the Profit of the

« King.
*' 12. Alfo the faid Roger received the

** K^ing's Duties and Purveyances through-

•^, out the Kingdom, as if he had been King ;

^' and he and his Party had with them
" double
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double the Company of Men and Horfe
that were with the King, to the De-
ftruclion of the People, they not paying

for their Quarters more than they
•' pleas'd.

"15. Alfo the faid Roger ^ by his faid

'• ufurped Royal Power caufed the King
" to grant to the Mounting 200 hifjj^ of
" thofe who kilPd the Great Men and o-
" thers, who were in the King's Faith in

thofe Parts : Whereas the King ought
" immediately to have reveng'd their Death,
" rather than have pardoned them contrary
*' to the Statute and AfTent of Parliament.

'* 14. Alfo the faid Ro(^er contriv'd to
" have deftroy'd the King's fecret Friends,
" in whom he had the moft Confidence.
" And he furmis'd to the King, in the Pre-
" fence of the Queen his Mother, the Bi-
" fhops of Lincobi and Salisbury^ and others
*' of the Council, that his faid fecret Friends
" had excited him to combine with his Ene-
*' mies beyond Sea, to the Deftruftion of
" the Queen his Mother, and him the faid

" Roger: Andthis he affirm'd fo impudent-
*' ly upon the King, that the King cou'd
" not be believ'd againft what he had faid.

*' And for thefe things, and many others
" not as yet fit to be declared, washeap-
" prehended, i^c.

It
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It is vidble, diat the greateft Point of
Treafon againft Mortimer^ was his being

acceflbry to the Murther of the King's Fa-

theYy Edw. II. after he was deprived of his

Royal Dignity, and thereby reduced to the

Condition of a private Man, and i^ FaEt a
SuhjeH to his Son ; which is not now, I

believe, juffeHed to he Treafon within the

Statute. However it mufl: be acknow-
ledged, that this Judgment againft Morti-

mer was afterwards revers'd. In the Par-

liament 28 Ed. ^. ;?. 7, to 14. Roger Morti-

mer^ Coufin and Heir to this executed jRa-

ger^ required by Petition, that this Judg-
ment and Attainder pafs'd 4 Ed. 5. n. i.

might be reviewed and examined, and for

maniieit Errors therein reverfed. The only

Error affigned upon this Petition, was, for

that the Judgment was defeftive and erro-

neous, in that the fa id Earl was put to

death and difinherited fans nuUe accufament^

i^ Jans efte mefne au Jugemejtt^ au en

'reffons ; that is, in fhort, without the For-

malities of a Trial. For this Caufe only,

and not for any Error a{!igned as to the

Subftance of the Charge, was the Judg-
ment reverfed and fet afide. So that it ra-

ther affirms than otherwife all the Points

-alledged in the Charge to be treafonable

;

for certainly it would have been more ho-

nourable for young Roger to have provM his

Uncle
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Uncle not a Traytor, than to reftore hipi-

felf in Blood by an Error in point ofForm.
In tlie fame Parliament, 4 Ed, 3. the

King chargM the Earls and other Peers to

give Judgment againft Simon de 'Beresfordy

Thomas Gurttey^ i^c. for being aiding and
affifting to the faid Roger Mjrtimer in his

Tr£afons and Felonies, ^ffc. which tbey

fcrufled to do, the faid Simon not being

their Teer : But at lart, it appearing mani-

feftly that they were concern'd in the faid

Treafons and Murther of Ed. 2. fi^ 'De-

ftruction du fang Royal) they as Teers and
"Judges of TarJiament, did give Judgment
of Death againft them.

The Lord "Berkley, in whofe Caftle E. 2.

was murthered, was ari*aigned for the fame
Crime, who, for what Reafon I cannot

imagine, wav*d his Teerage, and put him-

felfon the Trial of his Country, and was
adually tryed forTreafon before the King
hy a Jury of Kjiights in full Parliament, and

by them acquitted. This Cafe being very

remarkable, I think the whole Record de-

ferves to be printed.

" Thomas de Berkele Miles venit coram Do^
*' mino Rege in pleno Parliamentofuo fradicioy

*' C^ allocutus eji hoc : ^Id cum Dominus
" Edvardus, nupcr Rex Jriglia, pater Domi'
" ni Regis nunc, in cujlodiam ipfius pjow^e

&
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** dr ejujdem Johannis Mantravors^ nuper ex-
'' titit cHUtas^ ad falvo cuflodt€-/%d, in cajlro
** ipfius ThornX apud Berkele in comitatu GU-
*' voYum^ & in eodem caflro^ in cujiodta. ip^

forum Thorns & Joha»nis mtirdratus extitit

" & interfetfus
;

qujJiter Je velit de morte ip-

*' jlu^ Regis ar.quietdre. Dicit quod nunquam
'* fuit conferstiepSy auxiltans^ fea procurans
*' ad mortem fuam^ ncc unquamfcivit de morte
" /r/i, ufquam in prajentt Pafliamento i[io *,

" ^ de hoc paratus eji acquiet/ire fe, prout
'^ curia, Regis confideraverit, Et fuper hoc
" qa^fitus eft ab eoy Ex quo ? ipfe eJi Domi-
" nus caftri pradicli ; if idem Dominus Rex
*' in cujlodiam tpjorum Thoma i^ Johannis
" extittt Itberatus ad falvo cujiod. £if ipfi
" cujiodiam ipfius Regis receperunt ^ accep-

*' ta'verwnt
;

qualiter Je excufare poffit^ quin
'* de morte ipfius Regis rejpondere debeat ?

" Et pfitdictm rhomas dicit
^
quod verum f/?,

" quod tpje fit Dominus c/iftrt prddtcfi^ o
" quod tpje fimul cum Johanne Mantravors
" cujlodiam ipfius Regis recepit^ ad falvu
*' cuftod, ttt pr^dtcium efi ; fed dicit

^
quod eo

*' tempore quo dtcttur tpjum Donnnum Rsgem
*' ejfe rnurdratum £if interfecium^ fuit ipfe

*' taliter tanta inftrmttale apud Brade/je extra.

" caflrum pr^dicium detentus^ quod ei curre-

" bat memortc'i. Et fuper hoc dictum eji ei^

" quod ex quo cognovit quod tpf'e firnul cum
*' dt^o Johanne cujiodiam ipfius Dornim Regis

*' (ibtinuit^



( 63 )
** obtinuit^ ut fri-zdicfum e/?, i^ ipfe cufiodem
'* i^ mirdfirwrn fub je pQJutt^ ad cujlodiam de

'' eo faciefidam^ fi per altquam injirmitateT^

^^ jxcujari pofjitj quin refpondere dtbet in hue
*' parted E( pr^dsclus Thcmas dtcit^ quod
'* ipfe pofuit Jub fe tales cujiodes ^ mimjirGS

" in caftro pr^dtcio pro cuftodia, facienda^ k
** qaibus ipfe fe coftfdebat ut de feipfe, qui

" cujlodiam ipftus Regis fwiul cum pr^zdiBo

" 'Johanne jlantravors inde habuerwat ; ur/de

-" dictt quod tpfe de morte ipfius Domini RegiSy

" auxilio, ajfenju, feu procuratione mortis /u£f
" in nuUo esi inde culpabiUs, Ec de hoc
'' de bono 8c malo ponit fe fuper patriam.
*' Ideo venerunt inde juratores coram Domino
" Rege in Farliamento fuo apud WeJlmOfiafle-

" numy in Ociabis jancii Hdarti proximo
" futurtSf i^c. Ad quam diem 'venit pra-
^' dicius Ihomas coram Domino Rege in pleno

*' FarUamentOy ac fiL Jurat, fc. Johannes
*' Darciy ijjc. omnes militeSy qui die. juper

*'^ jacrAmentum fuum, quod pr^diBus Thomas
" de Berkele in nullo eft culpabiUs^ praditii

*' Do-mini Edvardi Regis, patris Domini Re-
*' gis nunc, nee de ajfenfu^ aux'dio, feu procu-

*' ratione mortis ejujdem : Et dtcunt quod tern"

" pore mortis efejfdem Dom, Edvardi Regis Pa-
*' tris Dom. Regis,] utt

if
je tali infrmitate gra-

" vatusy apud BradeUy extra cA^rumfeuu7n pra-

*' diclumy quod de vita ipfd defperabat'*, Ideo

*' idem Thomas inde quiet, Et Jurat, quafit.
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ft idem Thomas unquamfubtraxit fe occaftone

fradicta ? Die. quod non, Et quia idem

Thomas fofuit cujlodem £jf minifirum fub fe,

fc. Thomam de Gurney iff Wtllielmum de

Ode, ad cuflodiam de ipfo Domino Rege fa-
ciendam, per quod tdtm Dominm Rex exti-

tit murdratus i^ tnterfe^us, dat. e[i ei dies

coram Domino Rege nunc in proximo Par-

liamento Juo, ad audtendum judiciumjuumy
i^c, Et prddi^ius Thomas de Berkele inte^

rim committitur Radulpho de Nevilly Ma^
refchailo Hofpitii Domini Regis^ ijc.

In this Farliatnent they did not only

think it Treafon to kill the King's Father,

but their Notion of it was fo large, that

Judgment of Treafon was given againft

Sir John MaJitravers, Bogo de Bayons, and

John de Feroil, for being guilty of the Mur-
ther of Edmund Earl of /G^?^^, who was no
more than Uncle to the Kins.

Sir William Thorpe, one of the Jufiices of

the/0';?^'j "Bench, and Jufiice of oAffize in

Com. Lincoln. 23 Ed. ^. againft his Oath,

took feveral Bribes from feveral People to

ftay an Exigent upon an Indictment for Fe-

lony, that fhou'd have ifTued againft them :

For which he was try'd and convi8:ed be-

fore the Earls of eArundel^ PVarzmck, kc.

to whom the King by a fpecial Commif-
fion had referred the Examination of the

Bufinefs.
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Bufinefs. " Ideo confideratmn eft per di^os
" J^ftitiarios ajjignatos ad judkandum /€*--

*' cundum voluntatem Regis^ i^ fecundum
" Regale foffe fuum : jQtfod quia fradiHus
" WtlUehms Iborpe, qui facramentum Do-
" mini Regis, quod erga populum fuum
" habuit cuftodiendum, fregit malitiose,
*' fal{e Sc rebelliter, i?t quantum in iffo fuit^
^' ^ ex caufis fufra ditiisi^lumWillieJfnurft
*' exprepe cognitis • Ideo fuf-^endatur^ i^
" quod 07nnia terrtx, Isf tenementa^ hona i^
'' catalla fua rema?ieant forisfaBa,

The King by Writ ftay'd the Execution,

and in the Parliament 25 Ed, 5. n, 10. the

Record of this Judgment was brought into

the Houfe of Lords, to have their Advice

and Opinion concerning it, whether it was
legal or not ; and all the Lords, nemine con-

tradicente^ affirmed the Judgment to be

good and legal. And it was there-

upon agreed by all the Lords, that when-
ever the like Cafe fhou'd happen, the

King employing fuch of the Nobility as he

fhould think proper, might do therein ac-

cording to his own Pleafure : Under this

Provifo however, that the faid Judgment
fhou'd not be drawn into Precedent againit

any other Officers who fhouM break their

Oaths, but only againft the 'Judges, who
have the Laws of England in their Cuftody :

" Contra eos tantum, qui ^radi^um facra-

F " mentum
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*' nientumfecerunt (Juftltiariorum) i§ fre-

.
" gerunty i^ hahent leges AngVta regales ad
" ctifiodiendmn.

The Precedents which have been hither-

. to cited are altogether Parliamentary, and
I think it may be fairly concluded from
them, that any Crime which had the Pub-

lick, as fuch, for its Object, and which
couM properly be lliled, an honille Offence

agawft the Safety cf either Kjng orKjngdonjy

was conftantly in Parliament adjudged to

be Treajon.

This therefore being the true Notion of

High Treafon at the Common Law ; the

next thing to be confidered is, what Alte-

ration or Change it may have undergone by
reafon of the Statute 25 Ed. ^. or any other.

To which end I here tranfcribe it.

Item, " Whereas divers Opinions- have
" been before this Time, in what Cafe
" Treafon fhall be faid, and in what not:
" The King, at the requell: of the Lords,
" and of the Commons, hath made a De-
'* claration in manner as hereafter follow-
** eth

;
(that is to fay) when a Man doth

" compafs or imagine the Death of our
** Lord the King, or ofour Lady his Queen,
*' or of their cidcfi: Son and Heir ; or if a

•
*' Man doth violate the King's Companion,
" or the King's eldeil Daughter unmarried,

" or
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'* or the Wife of the King's eldeft Son and
'* Heir, or if a Man doth levy War againft
" our Lord the Kina; in his Realm, or be
" adherent to the King's Enemies in his
** Realm, giving to them Aid and Comfort
*' in his Realm or elfewhere, and thereof

be probably attainted of open Deed by
the People of their Condition. And if a
Man counterfeit the King's Great or Pri-

vy Seal, or his Money. And if a Man
bring falfe Money into this Realm, coun-
terfeit to the Money of England^ as the

Monev called LtilJjburgh^ or other like to
" the faid Money of England, knowing

the Money to be falfe, to m^-rchandize or

make Payment in Deceit of our {u(^ Lord
the King, and of his People. And if a
Man flay the Chancellor, Treafurer, or
the King's Juftices of the one Bench or the

other;JufticesinEyreor JuiiicesofAIIize,

and all other Juifices alTigned to hear and
determine, being in their Places doing
their Offices : And it is to be underftood,

*' that in the Cafes above rehearfcd, that

ought to be judged Treafon which ex-

tends to our Lord the King and his Royal
Majefty ; and of fuch Treafon the For-

feiture of the Efcheats pertaineth toour
'' Lord, as well of the Lands and Tene-
" mentsholdenofothersasofhimfelf. And

becaufc that matiy ether like Cafes oj Trea-

F 2 ^ *' jon

((
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;

** [on may Iiappen in Time to come, which
*' a Man cannot think nor declare at this
'* prefent Time, it is accorded, That if a-

" ny other Cafe, fuppofed Treafon, which
" is not above fpecify'd, doth happen bd-
" fore any Juftices, the Juftices fhall tarry

" without any going to Judgment of the
*' Treafon, till the Caufe be fhewed hefore
** the King and his Tarliament^ whether it

" ought to be judged Treafon or other Fe-
" lony.

This eAcf of Tarliament was intended to

be a ftrong Bulwark for the Liberties of

the People, againft any Oppreffions they

might be liable to from the Crown. But
now by a ftrange kind of Revolution

,

it is made Ufe of by fome to prote£l Mini-
fters againft the juft Refentment and Pro-

fecution of Parliament ; oAnd an z^iH of
Tarliament is pleaded, in 'Barr to the Pow-
er of Parliaments. But if we examine
what the true Reafon of making this Sta-

tute was, I believe it will be found to be

no Ways favourable to their Caufc. It has

been already hinted, that before this Statute

was made, the Adjudication of thofe parti-

cular Actions which fhould be punifhed
as Treafonable, was altogether in the

Cognizance of the ordinary Courts of Ju-
ftice, and for Want of fixed Rules, al-

moft difcretionary in the Judges, and they

being
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being abfolutely in the Power of the Crown,
the Prefervation of their Places infpired

them with a wonderful Zeal to punifh all

fuch Crimes as Treafon, which particular-

ly afFe£led the Prince, as dlftinR from the
*PuhUck. And then there was a very
weighty Reafon to induce the Prince, to

defire the Doctrine of Treafon to be as ex-
tenfive, and alfo as ambiguous as poffible;

a confiderable Revenue arofe from it, for

m High Treafon, at the Common Law, all

the Lands, if^c» ofthe Criminal, from what-
foever Lord they were holden, were for-

feited to the Crown ; when as in other

Cafes the Lands, ij'c. efcheated to the
feveral Lords from whom they were held

:

And it is not improbable, but that the Judg-
es, to improve their Intereft at Court, did
very often adjudge Cafes to be Treafon
(which they ought not in (iriB: Juftice to

have done) in order to fecure a confidera-

ble Forfeiture to the Crown, fatisffirig their

Confciences with this Confideration, that if

a Man muft be hang'd, it matter'd not
much, whether it was for Treafon or Fe-
lony ; by which means the inferior Lords
were dextroufly cheated of the Benefit of
their Efcheats. This (as it really was a great

Grievance) wascomplain'dof in Parliament

about four Year before this A61 was made.

For Rot. TarL 21 Ed. '^. the Commons pe-

tition. That whereas fome Juflices had lately

F 3 adjud-
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adjudged Matters before them,to be Treafon

md (^kccYoachment of Royal Tower, where-

by the Lords loft the Benefit of the For-

feiture of their Efcheat^, they defire that

thofe Matters might be fettled in certain.

The Anfwer to their Petition was not

fuch astheyexpefted, but they were forced

to ftay till 25° Ed. ^. This gives one a

tolerable Idea of what our Anceftors in-

tended by this famous Statute of Treafons.

For certainly nothing can fo welldireft us

to the Intention of Legiflators, as the per-

feO: Knowledge of the Mifchief they in-

tended to remedy and prevent. But let

us quote a few Inftances of thofe Treafons
which were then look'd upon and efteem'd

to be fo great a Grievance. Tr. 21 Ed. -^

fl. 24, a Perfon was condemned and execu-
ted for Treafon^ for killing a Man who was
^riding to the King, to ferve him in his Wars.
L. I. eAj]\ 22 Ed. 3. pi 49. It was adjudged
High Treafon to kill a Man who was fent

on an Errand from the King. Bat 'Britton

goes much farther, for p. 4^, He in the
Perfon of the King, fays, that it is. Haute
Trehifon pjir gifer avec les Norrkes de
nos Enfajits, What Implications and Innu-
endoes muft there be to make thefe Fa£ls
Treafons ? How hard and unjuft would it

now be thought,was any Man to be hang'd,
t^c. only for lying with the Court-Nurfe ?

But
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But thefe are not the only Reafons to in-

duce one to think, that the Parliament in

the making oF this Statute, only intended to

regulate the JunTdiclion of the inferior

Courts of Juftice. It may be fhown from
a much higher Authority, that what they

did was wholly founded upon, and levelled

againft thefe Corruptions and Irregularities

of the Judges. The Petition of the Com-
mons upon which this Ad of Parliament

was drawn, fufficiently demonflrates that

only to have been the Intent and Meaning
of it. It was in thefe Terms, 25 Ed. ^.

Rot. Pari. N. iji. " Item^ Come les Jufli-
*' ces noftre Seigneur le Roy affif^nes en di-

" verfes Countees ajiiggeent les Gentz que
'* font em-^eckez devant enx come Traytors
'* fur diverfez caufes., defconnues a la

" Comune eftre Treafon, Que fleafe a
" no^re Seigneur le Roy fer fon Confeil,

^' isf fer les Grants & Sages de la terre^
*' declarer les ^Points de Trefon e?t ceB
" frefent Parliament, Item., Whereas the
** JulJices of our Lord the Kjng., afligned
** m diverfe Counties, do adjudge the
*' People who are brought before them
** as Traytors, for divers Caufes tinknown
** to the Com.mons, to he Treafon. May it pleafe

" our Lord the King, by the Advice of his

" Council, and the Great and Wife Men
*' of the Land, to declare the Points of

F 4
'* Treafon,
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*^ Tpeafon, in this prefent Parliament".

But to make the Force of this Obfervation

appear the ftronger, I fhall ftatc the DiflFe-

rence of the Method which was formerly

ufed in the making A8:s of Parliament,

from that "which is now in Ufe. Antient-

ly, a Bill in the Nature of a Petition was
delivered to the Commons, and by them
fent up to the Lords, and there it was im-
mediately entred upon the Lords Rolls,

where the Royal Aflent was entred alfo
;

and upon fhis, as a Ground Work, the Jud-
ges ufed at the End of the Parliament, to

draw up the Subftance of the Petition and
Anfwer into the Form of a Statute, which
was afterwards entred upon the Rolls, called

the Statute-Rolls, which werediftind Rolls

from thofe called the Lords Rolls, or the Par-

liament-Rolls. Upon the Statute-Rolls nei-

ther the Bill nor Petition from the Commons,
nor Anfwer from the Lords, nor the Royal
AfTent, were entred. But only the Statute as

it was modell'danddrawnupbythe Judges.

This was the Method tiU about Henry the

5th'sTime, when it was defired that the

A£ls of Parliament might be drawn by the

Judges before the rifing of the Parliament
;

which was occaOoned by Reafon of a Com-
plaint then made, that the Statutes were
notTairly drawn after the Parliament was
dilTolved or prorogued. In Henry the 6th's

Time
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Time this Method was alter'd, and Bills in

the Form of an AQ: of Parliament were
brought into the Houfe. Upon which Bill,

if the Commons approved it, was written,

Soit haile al Seigneurs ; when it came into

the Houfe of Lords they wrote upon ic,

Soit laile al Roy. Upon which was after-

wards entred the King's AiTent, in thefe

Terms, k Roy le voek. And this is the

Method ufed at this Day, Vid. HaJes^ Trynn^

HakeweU, Mod. Ten. Pari.

From this it is manifeft, how necefTary

it is to perufe the Tetition upon which a Sta-

tute is drawn, in order to underftand an old

Ad ofParliament. By what has been faid,

I hope that it appears plainly, what the

Mifchief was againft which this Ad of
Parliament was levelPd. And I think ic

can never be fuppofed, that the Parliament
intended to confine all Treafon to thofe par-

ticular Species which are mention'd in this

AQ: ; fince it is utterly impofTibie to be done,
for anoAB of ParUametit to determine and
fpecifie all Cafes ofTreafofi in the Nature
of Things, feems to be asabfurdasitwou'd
be to fpecifie all the oABions on the Cafe.

I fay this the more confidently, becaufe it

may be proved from the Ad it felf, that the
makers of it thought fo, for the very Rea-
fonalledged for theCIaufe ofRefervation,is,

becaufe *' that many other like Cafes might
« hap-
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*<' happen in Time to come, which a Man
" cannot think nor declare at this Time.

It may juftly therefore be concluded, that

every Thing is even now Treafon at the

Common Law, which was fo before this

Statute was made : And all the difference

created by it, relates wholly to the. Jurif-

didion of thofe Courts which are to take

Cognizance of Crimes of this Nature. It is

certain that any inferior Court of Juftice can-

not now adjudge any Thing to be Treafon,

which is not fuch in the pla in Senfe andMean-
ing of this, or fome other fubfequent Statute.

But it feems to be as certain, that if any

other Cafe does happen, which is fuppofed

to be Treafon, and is not fpecified in this

Statute, the Tarliament have ref.rved to

themfelves a Power of declaring it to be

Treafon ; and when any fuch Declaration is

made, the Criminal fuffers as legally for a

Traytor within this Statute, as if he had

been condemned in JVeflminfter-HaU upon

any Point of Treafon plainly fpecified in

the Aa.^
Thu therefore is the State of the Cafe upon

this Statute, that it was not the Intention of

the Parliament to annihilate all fuch Trea-

fons which were not fpecified,- but only to

regulate and abridge that almoft difcrerio-

nary Power of adjudging Treafon which

was in the ordinary Judges. Thofe parti-

cular
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cular Treafons which are certain and in-

difputable, as, e. g. Confpiring the King's

Death, levying War againft him in his

Realm, or el fewhere, counterfeiting Mo-
ney, i^c, are kft to the ordinary Courts of
Juftice. But thofe other Cafes which are

not fo clear, but depend upon Conflrnciions,

and necejjary hiftrences^ they thought dan-
gerous to trull with any Power inferior to

that of the TarUaruent.

The next Thing to be confidered, is an
Objeftion which is frequently urg'd (viz.')

That this Claufe of Refervation is re-

peal'd.

Mr. Lane in his Argument for my Lord
Strafford^ afferts roundly, that this Claufe
was repealed by i //. 4. caf. 10. and by
I M. cap. I. and vi)> Lord C/arendo?i gives

his frolatum efi to this Opinion, f.i'j'j.

Vol. I. in Fol. And tells us, " That Mr.
" Lane averred this with fuch Confiderice as
" a Man ufes who lelieves hirnfelf to he in

" the right.

This amounts, almofl:, to tlie difpuring a

Matter of Fa8: ; and in Anfwer to ir, I

fball particularly confider the Two Statutes

which are fo much infifted on. The Stat.

1 H. 4. caf. 10. is in thefe Words, " Where-
*^ as in the Parliament held 21 R. 2. divers
" Pains of Treafon were ordained, info-

" much that no Man knew how he ought
" to
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^ to behave himfelf, to do, fpeak, or fay,
*' for fear of fuch Pains. It is accorded,
*' that in no Time to come any Treafon be
" adjudged otberwife, than as it was or-

^ dained by the Statute 25 Ed, j.

Let any Man read this Statute, and
then fay if there is any Expreffion in it

that looks like a Repeal of any part of

25 E. ^. Or if it be not as plain a Re/Io-

ration and Inforcement of it in toto as can

be exprefTed in Words. And furely it can-

not be pretended, that a Man condemn'd
for a Treafon declar'd by Parliament, in

Vertue of that Claufe of Refervation, is

adjudged otherwife than was ordained by
the Statute 25 Ed. 5. This feems to be

the plain Senfe and Meaning of this Sta-

tute; and it is manifeft from the very

Terms of it, that the principal Mifchief

the Makers had in view, was to relieve

the Subjed againfl: what had pafs'd in the

Parliament 21 R. 2.

But it may be objeded, to what end

was this Statute i H. 4. made, if it does

not take away thofe Common Law Trea-

ibns which remain'd after the Statute of

25 Ed, 3. Why, Firft^ It repeals all fuch

Treafons as had been made by any Sta-

tute fmce 25 Ed. 3. And, Second!)', It takes

away all the 1)ecJaratorji Treafons in Tar-

liament after 2$ Ed, 5. which was a very

con-
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confiderable EffeO; of it, fincetbofe Dtcla-

rations had been frequently made ufe of to

opprefs the Subject; : For whenever any De-
claration of Treafon was made in Parlia^

ment, the Inferiour Courts conflrued it to

be Suhftdiary to the 25 Ed. ^. and took up-

on them to aft therein in fuch manner, that

toties quoties^ the like Cafe happened before

them, they adjudged it to be Treafon. Againft

this Grievance was the Subjedl relieved by
this Statute. And by the way it may be
obferved, that the true Reafon for the m-
ferting a Claufe into the Ad of Attainder

of the Earl of Strafford
y fc. (That it

fhould not be drawn into Precedent) was
in order to prevent a Grievance of this

Nature,- as appears plainly from the

very Words of the Claufe. Sc. " Pro-
" vided that no Judge or Judges, Juftice
*' or Juftices whatfoever, fhall adjudge,
" or interpret any A61 or Thing to be
*' Treafon; nor hear or determine any
*' Treafon in any other manner than he
" or they fhould, or ought to have done
" before the making of this Ad, and as if

" this Acl had never been made.
2. Tbe Statue i Mari^, cap, i. hath two

Claufes in it which are to be confidered.

By the Firfi, It is Enacled, " That from
*' thenceforth none Ad, Deed, or Oifence,
" beiug hy q,4H of TarJtament) or Statute^

" made
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^' made Treajon^ Tetit Treafon , Sec, fhall
'^ be taken, had, deemed, or adjudged to be
" High Treafon, Petit Treafon, 6fc. but
" only fucb us he declared to he High Treafon,
*' Tetit TreafoHy Sec. in or hy the.oAB of ^ar-
-" Jiament made 25 Ed. 5.

Thefe are the Words ; and I fhall not

-waft Time in making particular Obfervati-

ons upon them, for I think it as clear as

Words can make it, that this Ciaufe extends

only to the Repeal of [uch Treafons as had
been made hy qAH ofTarliament; fo that

as for any Thing contained in this Ciaufe,

the Common Law Treafons are altogether

untouch''d, and (land upon the fame footing

as if this Aft of Parliament had never been

made.
The fecond Ciaufe is in thefe Terms.

Sc, " Nor that any Pains of Death, Pe-
<' nalty , or Forfeiture in any wife en-
" fue, or be to any Offender or Oifen-
'* ders, for the doing or committing any
" High Treafon, Petit Treafon, iSc o-

t." ther than fuch as be in the Statute
' *' made 25 Ed. ^. ordained and provi-
'' ded.

1 dare refer this Cafe to every Rea-
^der, whether there be any Thing m
thefe Words like a Repeal of any part

of the Statute 25 Ed. ^. for let it intend

. only the Vtmifament of Treafon , or both

Trea^
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Treafon and Tunipnent : yet all is referr'd

to the 25 Ed. ^. and it is plainly no more
than a Re-eftablif,mient in toto cf that Sta-
tute,

So that m Eifecl: this Statute is the
fame with that 1 H, 4. and ics Operation
h^ nothing, elfe but to repeal all Statutory or

DecIaratorjTreafons,2ind Punifhments made
fubfequent to the Statute 25 Ed. ^.

But farther; is it pofTible to conceive, that
my Lord Chief Juftice Coke, who mull: cer-
tainly be allowed to know whether a Sta-
tute be repeaPd, or i}or, fliou'd in his Co-
mentaryupon this very Statute 25 Ed. ^.
include this Claufe of Refervation as a fub-
fifting part of the Statute, was k not ilill

in Force? He even particularly tells us,
what is a "Declaration of Treafon within
this Statute, and what is n^t (wx) that
it muft be done by the whole VarViament^
Kjng^ Lords, and Commons. And he adds,
in order to enforce his Opinion, that the
Declaration and Judgment of the Lords
againft Sir Thomas Talbot, for confpiring
the Death of the Dukes o/ Lancaller and
Gloucefter, the Kjng's Uncles, was illegal

and void, for want of the Concurrence of
the Commons, without which it cou'd not
be faid to be a Declaration of Treafon by

Par-
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Parliament, Rot, Tar. 17 R. 2. «. 20. Yid,

i^ Cokes idlnfttt. pa» 22.

In his Opinion therefore the Claufe
(lands unrepeal'd, and if it mufl: be un-
derftood (as be thinks it ought) fo as

to relate 10 the whole Parliament, King,
-Lords, and Commons, the Claufe is then
manifeftly, only affirmatory of that Pow-
er which it is not poffible to fuppofe a

Parliament to le without ; for furely no
Man can pretend to difpute, but that

the Parliament muft always have a

Right to inflid upon any Criminal even
ex fofl faBo fuch Punifhment as they

may think his Crime deferves, altho'

this refervatory Claufe had never been in-

ferted into the Ad of Parliament.

If this therefore be allowed to be the

Cafe, it feems to be of very little Con-
fequence, whether this Claufe be repeal-

ed or not ; And I fhould not have fpent

fo much Time to prove that in Fad
it was not, had I not obferved that a
great Number of People imagined it to

be of the utmoft Confequence. For if
ft is ftill in Force ^ it is certain that it

can give no additional Right to the Par-
Uament

; and if it is repealed^ it can take

nothing away.

The



( 8, )

The hfigtiificancy of the Claufe in this

Senfe of it, has among other Reafons, in-

clin'd fome Perfons to think that it does

not relate to the whole Parliament, but that

the Houfe of- Lords^ with the King's con-

curring A(Ient, have (or at ieall had) a

Power to declare what isTreafon, and what
is not, within this Statute. 7he Form of the

Fetition, and the Anfwer to it^ to them
feems to favour that Opmion, (wz.} ' That
' the Right of Declaring and Judging what
* is High-Treafon in Parliament, did origi-

* nally belong to the Kmg, with the Con-
* currence of the Houfe ot Lords, exclufive
* of the Houfe of Commons, at whofe Re-
* queft this Declaration of the Articles of
* Treafon was made. For, fay they, the

Petition did not contain particularly what
Points fliou'd be declared to be Treafon,

but w'as only in general Terms, That the

Points of Treafon might be fettled in cer-

tain. The Declaration of Treafon in particu-

lar Cafes, feems alfo to have fomething in

it more of the Judicial than the 'Legijlative

Capacity, and they cannot fee any Reafon

why the Word (Parliament) ufed in the

Claufe, fliou'd create fo vaft a Difference ;

all the Proceedings in the Houfe of Lords

being ftiled Ptacita coram Hege in Parliamento,

And yet no one -ever pretended to infer from

thence, a Neceffity of the Concurrence of

G the
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the Houfe of Commons in their Judicial

Ads.
In Fact, the Houfe of Lords have in par-

ticular Cafes, with the Confent of the King,

adjudged feveral Perfons to die as Traitors,

for Crimes which were not Treafon within

the Statute 25 Ed. 3. And notwithftanding

what my Lord Chief Juftice Ccke fays, 4 In-

flit. Pag. 23. I do not believe it was ever

affigned in Parhament as Error, that the

Houfe of Commons were not concurrent to

the Judgment : The Cafe which the Chief

Juftice refers to, to juftify this AlTertion, is

that of Thomas Montaguey Earl of Sarum^

2. H. 5. Rot. Pari. N. 13, 14. who Petiti-

oned in Parhament to have a Judgment re-

verfed that was given againll Ins Father,

2. U. 4. N^ 30, 31. But he did not in his

Petition afiign any fuch Error as is pretended.

And it he had, I cannot fee liowit couid fup-

port what is concluded from it, but rather

diredly the contrary, fmce that Petition was

rejeded, and confequently all the Errors

aifigned in it were difaJlowed.

I know very well that the concurrent Ju-

rlfdidion (in fome Cafes) of the Commons
in Points of Judicature, is a Favourite Opi-

nion, Et non nofirr.m eft tantas componere lites*

However, it is wonderful to me, that the

Chiefjuftice (hou'd quote a Record by way
of Proof, which was nothing to the Purpofe,

and



and oni>r another of a much andenter Date,
«_h<ch to me feems to be almoft in Point

the n , h ^%^j°^'', S'^'"g "" Account ofthe Death of EJmu»d Earl of A".*/, wherein
after having made a Relation of the feveral
he.nous Crimes which wereobjeded to him,he ufes there Words,

C.-,-.. )" /^.. >W

« r ;i 'fi'"!
^""'''l>»^ Baronihus MaLti.

" fr ?. "1 ' Cmmunitat, Reg»i i„;u«%ir„^,

__

ut Super bus Jifcer»ere«t, & judicare.t,

" iTJ'f,\ ^"'"'"- ^"""- Qy. eum Con-
..

"•f^.&lJnamm.Sententia tanquam reum
^_

Crimmis tef^ Majeftatis morti adjudi*

^_
carunt, Cui Sentent.a:, &c. Rim.W
4 /cw. Z'iTg. 42,^.
The Precedents of the Lords having ex-'

Th ! rl
'
f^^'f

C'-c^o^d.ng to Mr. Fry..,m n.s Mea for that Noble Houfe ) are nu-
merous

;
fome of which the Reader may him-

(el obferve, among thofe which I ihall be
obliged to mention, to prove, that evef
fince this famous Statute has been made,
Perfons of all Ranks have been executed as
Traitors, for Fads which were not fpecified

r/tr'^-
'• W' 38. 39. 40. Rot. Part.

itie Commons prayed, that all thofe Can.
^ * tains
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tains who had rendred or loll Towns or

Caaies through Default, might be put to

Anfvver it in Parhament, and feverely pu-

niOied according to their Deferts, by the

Award of the Lords and Barons. Upon

which m/Iiam ^a mfto^i, and Joh^ de Gome-

nez, were brought before the Lords by the

Condable of the Tovoer, in whofe CuRody

they were Prifoners, and were QueRioned

for having Surrendred the Caftles of Outher*

wyke and Ardes to the French, without a

fuilicient Warrant. There was nothing ot

Corruption or Treachery prov'd agamft

them, but what they did, feem'd to proceed

entirely from Cowardice, ( which I fuppofe

no-body imagines to be Treafon within the

Statute ) yet for an Example to other Com-

manders, they were by the Lords, both ad-

judged to die as Traitors.

2oiJ, i. N. 15, i6. 13. i?.F. Six Thomas

Haxey, Clerk, was by the King and Lords

in Parliament, adjudged to die as a Traitor,

and to forfeit all his Lands, Goods, Chat-

tels, (^c. for exhibiting to the Houfe of

ComiP.ons a Scandalous Bill againft the King

and his Court, for moderating the o«^r^gi(?«j

Expences caufed hy Bijhops and Ladies^ &c.

Indeed i //. 4. upon the Petition of the laid

H:ixey, fupported by a Petition from the

Houfe of Commons in his Favour, that Judg-

ment againft him was reverfed, by the Ad-
vice
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vice and Confent of the Lords Spiritual and

Temporal.

zz R. -L. N. i8. The Duke of Hereford^

after Judgment was given againft him at Qo-

ventry, had procured by Letters Patents from

the King, that he might, during his Ab-
fence, by fiis Attorneys, Sue and have Li-

veries of any Lands descended to him, and

his Homage refpited ; which Letters Patents

were revoked in Parliament, as contrary to

Law. And Henry Bowet, Clerk, for being

of Counfel to this Device made by the Duke

of Hereford, was by the Lords adjudged to

die, and forfeit as a Traitor. It would be

too long to Tranfcribe all the Prefidents of

the Lords taking upon themfelves fingly to

adjudge Perfons to die as Traitors, for Fads
which were not Treafon, within the Statute

of 25 £^.5. It is vifible from thefe recited

Precedents, that the Lords did take upon

them to pronounce Judgments of this Nature.

It matters not much, whether the Lords

aded eo nomine, as having a declaratory

Power of what was or was not Treafon,

when the Crim.inals were in Fad hang'd as

Traitors upon fuch Judgments. In all thefe

Cafes, the Commons were look'd upon as

altogether unconcern'd in them ; and pre-

fently after the before-quoted Judgments

had been pronounced, it was declared in

full Parliament, Anno i ° ipfius H. 4. N. 79.

G X

'

" That
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*' That the Commons were only Petitioners^
*' and that all Judgments did appertain to
*' the King, and to the Lords ; and that the
" Concurrence of the Houfe of Comn:ions
" was no ways necefTary, unlefs it were to

^' Statutes^ Grants, Suhjiclies, andfuch like.

This Declaration is in fome meafure an

Affirmance of the Judicature they had for-

merly execifed ; and their fubfequent Practice

was conformable to it ; as in the Cafe of

Sir "John Mortimer x^ H 6. who being lent

to the Tower, upon Sufpition of Treafon a-

gaind H. 5. broke his Prifon, and made his

Efcape ; for which he was indid'ed of Trea-

fon, and the Indi^ment was return d into

Tarliament, and there conSrmed. Being af-

terwards apprehended, he was adlually Sen-

tenced upon this Indidlmenr, and Executed

as a Tray tor, without fo much as an Arraign-

ment or Tryal.

This Confirmation was Parliamentary,

and yet the Biiliops are not Parties to it :

it begins thus, de advifamento di^. Dominor^

temporalium ac ad requificon totius Communitat,

C^C' So clear a Proof of Guilt was flight

edeemed to be in thofe Times, /?. P. z H. 6.

N^ 18. rz.R.z. Thomas Arundel, Arch-

bi(hcp of Canterbury, u as adjudged a Tray-

tor by the King and Lords upon the Accu-

(lUon of the Commons ,• for that when he

was Chancellor^ he procured and executed a

Com-
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CommiiTion, w hich ihey alledg'd to be tray-

terouily made. The Great Seal it feJf cou'd

not fecure this Miniller j and yet, furely its

Authority is etjual to a fore (J, tho pretendedly

equitable Qonjlrutlion of a Sign Manual.

1 7. Rich. 1. The bare ccnTpiring the Death
of the Duke of Lancajier^ was by King and

Lords adjudged to be Treafon, i H. 4. R. C
N. 11. to 17. 'John Hall being in Cullody
of the MarPnal of England^ v\as by him
brought before the Lords in Parliament

,

and there charg'd by Walter Clapton^ then

Lord Chief Juflice, hy the King's Command,
with being concern'd in the Murther of the

Duke of Gloucejier, uho was fmother'd to

Death between Feathcrbeds at Calais, by the

Command of K. R. 2. John Hall confe/Ted

the whole TranfadJion at large, which was
put in writing by James Billingford^ then

Clerk of the Crown, and was read to the

Lords; and upon hearing, the King and all

the Temporal Lords in Parliament, refolv'd.

That the laid John Hall did by his own
Confehion deferve to fuffer as fevere a Death
as they cou'd adjudge him to, becaufe the

Duke of Gloucefter was fo high a Perfon.

And thereupon toutz les Seigneurs temporalzy

par affent du Roy, did adjudge him to be

hang'd, drawn, and quarter'd, ^c. So that

in this Cafe the Lords in Parliament pafled a

Judgment of High-Treafon againft a Com-
G 4 moner,
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I moner, for no other Crime but the Murther

of a Great Peer.

This way of proceeding by the Houfe of

hords fingly^ as it was very liable to Ob-
jedion, it was foon laid afide ; but then the

whole ParUament jointly aded the fame

Things, and fupply'd their Jurifdidion by
proceeding in Confequence of that declara-

tory Power referved 25- Ed. V byway of Bill.

As 3° R. 2. for a farther Declaration of

Treafons, it was adjudged by the Temporal
Juifices, and afterwards confirm'd by Parlia-

iiient ; That whereas one John Imperially

who was come as an Ambaflador to the

King (and was thereby under his Protedion)

to treat of an Alliance to be had and made
between the King, and the Duke and Como-

nalty of Genoa^ was Murther'd in London by
Kirh and Grove : Such Acft and Murther was
Treofon, and a Fault of the King's Royal

Msjedy impaired.

There is nothing in this Cafe which cou'd

pofTibly bring it within the Statute of ^"^ 3.

without the Honour of the Nation was con-

cern'd that the publick Faith fhou'd be kept.

The Parliament, therefore did not think

themfelves obliged to make a Law firfl ; but

they made thejfr/? Criminal an Example.

But what was the reafon or this Cafe ?

For it is that which in reality is the Law,
and mufl govern us in our learch after Trea-

fon.
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fon. For if no Cafe can be concluded from

Precedents to be treafonable, but only fuch as

exa(3:ly Parallel and Quadrate in every Cir-

cumftance, Precedents are of no manner of

ufcj finqe perhaps there never were two Cafes

exa^ly alike.

The reafon was, certainly, becaufe the

Murther of an AmbafTador being fo high a

Violation of the Law of Nations, gave to

the Common-Wealth of Genoa ^ a jufl Caufe

of War againji the King and his Kingdom,

By this Rule , therefore, every Adion
which a Subjed: Commits, or is AccelTory

to, which may give a Foreign Nation a jufl

Caufe of War againfl: his own Country, is

treafonable. This feems to be almoft felf-

evident \ and if we apply it, what mufl: we
think ot fuch Minifters, who in Defiance to

the Lawi of Nations an^ natural Jujlice^ ad-

vife a Sovereign to violate puhlick Faith^

and Arbitrarily, without any Reafon afligned,

to declare themfelves abfolv'd from the moft
Solemn Engagements with antient Allies ?

Can it he Treafon to Correfpond only with old

Enemies^ and yet juflifiahle to create new ?

ii"" R. 2. Rohert deVere Duke q>{ Ireland^

NeviU Arch bifliop of fork ; Trejilian^ and
others, were attainted of High-Treafon, for

defigning to fubvert the Laws of the King-

dom : The Articles againfl: them are very

remarkable,
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remarkable, but much too long to be tran-
fcribed,

TrefiUan, Belknap, and feveral other Law-
yers were adjudged Traytors, for delivering
an Opinion (when they were demanded by
the King) contrary to, and in Subverfion of
the Law of England. To give the Reader a
Notion of what Dodrines were then in Par-
liament thought Treafonable, I lliall briefly
State two or three of the Queftions pro-
pofed by the King, with thefe Gentlemen's
Anfwers.

Q^ I. It was demanded, Whether after the
Parhament was met, and the Bufmefs of the
Kingdom, and Caufes of fummoning the
Parliament declared ; if the King propofed
Articles, upon which he fliou'd Infift the
Lords and Commons ought to proceed,
and the Lords and Commons fhou'd retufe

to go upon the King's Articles, until they
proceeded upon other Articles of their own.

C^ Whether the King was not fo far the
Mafter of his Parliament, as that they were
obliged to go upon his Articles firft > To
this Quefticn thefe Judges anfwered. That
in fuch Cafe the King ought to have the
Government, and if any one prefum'd to adl
to the contrary, he was to be punifhed as a
Tray tor. There was a long Difpute upon
this very Point in the firft Parliament that
met, Anno 1640. K. Charles i. infifted by va-

riety
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riety of Meffages and Speeches made by
Lord- Keeper Finch^ that they (hould pre-

ferably to all other Budnefs proceed to vote

him a Supply, promifing them, that they

(hould fit long enough to difpatch any other

Bufinefs they fhou'd think fit to go upon :

The Commons refufed to comply with this

defire of the King's, and infifted, that they

ought to be at Liberty to proceed upon and

remoniirate their Grievances, before they

entred upon any other Bufinefs. After long

difputing, they were at lad difTolved in

Anger for their Non-compliance in this

Particular. And yet, my Lord Clarendon in

his Kiftory, Vol. i. Page no. in Fol. owns,
" // coud not he hop'd that more Soler^ or
" Difpjjfionate Men jhou^d ezer meet together^
" and that it was not pojfthle to imagine what
" Offence they had given to incite the King to

" that Refolution-, Vid. Ru(h. Coll. p. 1114.
to 1155.

0^1. It was demanded, whether, when
the King thought fit to remove any of his

Judges or other Officers, and to punifh them,
thofe Officers might be Impeached in Tarlia-

ment for their Olfences, vonhout the Kings
Confent, They anfwer'd, they could not,

and that if any one aded to the Contrary,

he was to be punifhcd as a Traytor.

3. It w^as demanded, how he was to be
punifh'd, who mov*d in Parliament, that the

Statute
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Statute might be fent for, by which EJiv. z.

the King's great Grandfather, was adjudged

in Parliament, by the Infpedion of which

Statute the new Statute Ordinance and Com-
mifHon were conceiv'd ? They unanimoufly

anfwered, That as well he who fo mov'd,

as the other, who by pretext of that Motion,

carried that Statute to the Parliament, were

to be punilhed as Traytors.

N. B. The Articles of Impeachment
again ft thefe Perfons, are Printed in Henry

de Knighton de Even. Angl. intra Scriptores de*

cem. p. xji^. to 2717. The Que ftions pro-

pofed to the Judges, are in pag. 1694.
It is true that thefe Attainders were re-

vers'd. Anno zi R. z. But then that whole

Parliament almoft was again revers*d, p. i.

//. 4. And in that 'very Parliament which re-

duced Treafons to the Statute of Edw. 3. thefe

Attainders were confirm'd and made good,

and are (I believe} in force unto this

Day.
About this time the Method of proceeding

in Parliament began to change ; and inftead

of Indidments being firft found againft the

Parties, and then return'd into Parliament,

they have generally chofen to adt" in the

way of Bill, as being the Method leaft liable

to Doubts and Objedions, and at the fame

time moft ufeful and expeditious in thofq

Circumftances, when the NecefTities of the
"""

State
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State may require fome exemplary A^ of Jufike*

And I believe that for 300 Years pad, no
Perfcn has been Attainted in Parliament for

any Treafon not fpecifyed in the Statute 25*

Eclw. 3. otherwife than by Bill ; which dear-

ly evinces that way of Proceeding to be as

Parliamentary^ as any other can poffibly be

fliewn to be. To enumerate all the Inftances

of Perfons who have been in Parhament At-

tainted for Treafon, by Bill, wou'd be end-

lefs. Indeed no Man pretends to controvert

the Fadt ; it is univerfally known that this A^
of Stiprer/ie Power has been frequently exerci-

fed in almoft every Reign. But one or two
Ads of Attainder having pafs'd, which fome
People apprehend to be unjufl, and not to

have had fufficient Foundation to fupport

them, they from thence have taken up a No-
tion, that the very Power it felf is naturally

unjud.

It may be obferved to be the Humour of
England^ that whenever any thing by abufe

groves to be a Grievance to the People Cbe it^

in it felf never fo ufeful and necefTary for the

Support of Government) they can think of
no other Remedy, but by taking the whole
entirely away. They never fo much as at-

tempt to correcl and refiore it to its Original

Ufe. But when the Want of it is felt, they

fupply it with fome new Law, which is fre-

iiOiTj"! quently
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quently attended with Confequences much
more grievous than the Mifchiefs thev re-
liev'd themfekes from, the Court of ''star-

Chamher, whilft kept within due bounds,
was certainly of the greateft \J{q to preferve
the Peace and Security of the Kingdom,- and
perhaps was the only Court, which by its
ordinary an ^ proper JurifMion, could effedu-
ally prevent and punijh Riots, Perjuries and
other Mifdemeanors of the highert Nature:
But being made ufe of by the Court to fup-
port Proclamations and Orders of State, and
to vindicate Illegal Commi(rions and Mono-
polies, that Exrenfion of their Power became
a Grievance infupportabie ,- and the Nation
was never eafy till that Court was entirely
fupprefs'd by ASt of Parliament. The Houfe
9f Commons were fo eager in their Zeal to de-
(troy what they called a Court of Jnquifition,
that tho' the Bill was of fo great Confe-
quence, yet they fent it up to the Lords,
with only once reading it, and without its
i)emg ever committed, which was a thing
perhaps never before heard of in Parliament,
Cla.v. I. 223. At the Reftauration of Kinl
Charles TI. this National Difpofition appear-
ed in variety of Inftances ; People were be-
come fo weary of the Miferies they had
groan d under, during the time of the Vfur-
pation, that they univerfally conceiv'd the

utmoft
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iitmod Detedation and Abhorrence of all

thofe Proceedings which they apprehended

had been in any manner conducive to bring

them upon them. But then it was with fo

little diftindion and referve, that it became
Faihionable (and almoft neceffary) to fhew
their Zeal to the King, by thinking and ad-
ing in every particular, contrary to thofe

Men who had in fome meafure brought on
the Civil Wars. And it was then (as it ftill

is} a fufficient Reafon, with a great number
of Men, to condemn any Principle or Pro-

ceeding, if they did but believe it had heen.

profejfed or pradifed by the Parliament in

1 64 1. Every one knows that the Earl of

Strafford was Attainted by Ad: of Parliament

in Cha, iji's time, and that his Attainder was,

after theReftoration, revers'd by Parliament.

That Earl's Cafe was commonly thought to

be very hard ; For confidering the particular

Defence which he made to every Article;-

and that no one Facl was prov'd clearly againli

him, which was in it felf Treafon, People
generally concluded, that Perfonal Malice
againft the Earl, or fome other finifter De-
fign, was more confulted in that Profecuti-

on, than the Defire or Love of Juftice. This
Ad of Attainder has now for Fifty Years
been conftantly reprefented to the People as

the higheft kCt of Injuftice, and with great

Manage-
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Management and Induftry Cfew Minlders

loving that Dodrine which leads a ParHa-

ment to examine into and punifli their Mif-

demeanors in fo fevere and extraordinary

a manner} they have inftilled and propaga-

ted in the Minds of Men a difefteem (and

almoft hatred} of that Power which is fo oft-

en neceflary to prevent the Ruin of their

Country, or to pun'tjh Criminals tvho have at-

tempted it, and which their Fathers prided

and valued themfelves in the PofTenion of.

To remove this Prejudice, I fhall therefore

briefly endeavour to (hew the natural Juftice

of Bills of Attainder, and then conclude this

Paper.

A Bill of Attainder may in fome Senfe be

fly I'd a Parliamentary Judgment. The Su-

preme Legiflative Power of the Nation, by
it exempts the particular Cafe of a no-

torious Criminal from thofe Courts, and

from thofe Rules which are appointed for

the Tryal of the Generality of Cafes, and

inflid a Puniiliment upon him adequate to

the Crime they are convinc'd he is guilty of.

However, this manner of proceeding being

but a Mode of Punijhment, to fliew the natu-

ral Julfice of it, it will be neceffary to con-

-fider, how the Right or Power of Punifliment

is derived to the pahlick Part of any So-

ciety.

All
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All Authors allow, that in the State af

Nature, every Individual had a Right to de-

fend, either his Perfon or Property, by all

neceffary Means whatfoever, when it cannot

otherwife be affected, even by the Death of

the Aggrefl^r. From this Principle Solelyy

have fome endeavour'd to derive the Right of

puniihing to the Magiftrate, But to me, it

does not feem to be a fufficient Foundation,

for the whole Extent of Political Tower. Let

it be, therefore, farther confidered, that the

State of Nature is not without a Law. Rea-

fon is that Law. And that teaches, That
all Men being naturally equal ; no Man
ought to prejudice another, either in his Per-

fon or Property ; but on the contrary, they

ought to affift one another by all means
juftifiable. For as the Law of Nature willeth

the Peace 'and Prefervation of all Mankind,
every Man is equally concern'd in the Oh-
iervation of it : And therefore, that all Men
might be reftrain'd from adting contrary to

it ; the Execution of the Law of Nature is

in that State veiled in every Man ; and in

Confequence of that Law, every Man may
Punifh (that is, inflid a Pain upon) every

TranfgrelTor of it, to fuch a Degree, as may
hinder its Violation for the future. For the

Law of Nature, like all other Laws, wou d be

in vain, was there no Body in that State who
had a Right to make the Ohfervation of it

H more



(98)
more obvloufly the Tntereft of every Indivi-

dual, than the Tranfgrcftoyt. And if in the

State of Nature, any one Man can punifh an

OfTender for an Oilence or Injury done to

another, every one may.

From thefe two Principles united , the

Power o^ the Sword '\s fully deriv*d to the

Magiftrate. Society is fonn'd by the Con-
fent of Particulars, and muft neceflarily be

fuppos'd to have been intended for the mu-
tual Good of every individual Member of

which it is compofed. The Right of the

whole, is the Sum of the Rights of every In-

dividual ; and confequently the Whole can be

pofTefs'd of no Right ; but what, in fome

manner, refided in each particular, who mufl

be fuppofed, to have granted over to the

Society as fuch, every Right which it is in-

confiftent for him to retain in a Social State.

And therefore, as every Individual in the

State of Nature has an abfolute Right to de-

fend himfelf from all Attempts whatfoever
;

and likewife^ <jj every Individual has an ab-

folute Right, or is rather under a fort of

Obligation to exadi the Obfervation of the

Law ot Nature from every Man, and to

affifl the injur'd Perfon againft the Oppreflbr:

By every Individual^ departing for himfelf

from each of thefe Rights, both of them are

entirely transferr'd to the Society as fuch^ and

from thence to the Magiftrate^ or Perfons

veiled
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vefled with the Legijlative and EsecutiDe

Power. And therefore, whatfoever is abfo-

lutely necedary to the Prefervation of the

Society as fich, the Legiflative part of it carl

juftify the doing. And whatever Punifh-

ment, Fine, ^c. is but equal to the Injury

or Damage done to the Society as fuch, or

neceflary to prevent its being attempted for

the Future, they may juftly inflid". For

furely it is the heighth of Abftirdity to ima-

gine a Government under an ObHgation to

afford Protection and Reparation to any

one Individual ; and yet, at the fame time

under a moral Incapacity of affording it to

all the Individuals confidered together as

one Body.

But thefe Obfervations may, perhaps ap-

b^ pear too general ; it will be neceffary there-

^ fore to confider the Force of the Objed:ioas

made to this Dodrine. The Strength of

them, as has been before obferved, amounts

to this: That the explicite Laus of every

Society being the Standard, if not of Right

and Wrong, at leaft of what is puniHiable or

unpunifhable, therefore Bills of Attainder are

unjuft, becaufe it is the puniihing a Perfon

for Anions which he had reafon to think

himfelf y^c^rf in doing.

This Propofition deftroys the very Notion

of Right and Wrong, and makes the whole

of Morality to be purely Accidental and To"

H 1 liticah

\
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IkicaL But furely there is fotnethlng elfe

requif^te-to Juilice, befides a ^zre BJiabli/h-

ment : Let us therefore examine it to the

bottom, and fee how Far a Government is

oblLged to give every Individual Notice for

what he is, or is not to be puniOied.

Rightj abftradedly confidered, is previ-

ous too, and perfedly diflind from all Hu-
man Eftabhihment ; It arifes from that »<?-

ce/piry Relation which the Actions of one Ra-

tional Agent bear to another. When they are

confonant to thofe mutual Obligations all

M-ankind are naturally under, they are de-

nominated Juft ; when contrary, Unjufl.

This is Natural Reafon ,- and Society can

only give an additional Sanction to thefe

eternal Laws of A^ion^ by the infliding ef-

fedual Rewards and Punifhments: It is ab-

folutely impoffible to make them either more
or lefs Juft. But then fuhjequent to Society^

a new Species of Right and Wrong has been

introduced ; fo that thofe Actions which are

Mala h fe^ or naturally Evil, mud be care-

fully diftinguifli'd from thofe which are Mala
quia prchihita, or Evil by reafon of fome So-

cial or other Eftablilhment. This Diflindi-

on feems to folve the whole Difficulty, fmce
it Is univerfally allowed to be an Injufticc in

any Government, to punifli the latter fort,

without a due previous Notice, (indeed to

rpeak exadly, no Adion of that Nature is

unjuft,
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unjud:, tin the Law prohibiting them is fu/H-

ciently promulg'd.^ And of the former fort

there are Crimes To Oiocking, that all Man-
kind muft agree, they ought to be capitally

punifhed, altho' there were not any written

Laws in the Univerfe. It is not poffible that

any Legidature whatever fliou'd be able to

provide for all future Contingencies ,• fuch

mondrous Crimes are frequently committed",

that they are not provided againfl, becaufe

the Government did not miagine Mankind
to be capable of them? Does it therefore

follow, the Criminal is not to be puniih'd

who frj} venturd to commit them ? For a

confiderable tim.e among the Rom.ws, there

was no Law againll Parricide ; was ;l there-

•fore unjuft to diflinguifh the firji Man who
durft venture on fo monfrrous a Crime, by
a Puniihment extraordinary > Before the

az. H. 8. c. 9, there was no particular Law
in England againft poyfoning, was it there-

fore unjuft by Bill of Attainder to make an

Example of the firfl Man who introduc'd fo

deteflable a Villany ? Setting Fire to one of

the King's Ships is not Trealbn within the

Statute 25* Edw. 3. yet cou'd any one think

it unjuft, fiiou'd the Parliament hy Bill At-

taint the Perfon of High-Treafon^ who (hou'd

fet Fire to the whole Royal Navy ? For after

all, a Man's being Attainted by Bill of High-

Treafon, amounts to no more than a Decla^

H 3 ration
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ration of the Supreme Power,That the Crime
the Perfon is guilty of deferves the Punifh-

menc afllgned to thofe Crimes which are

commonly known by the Name of High-
Treafon. Neither is it unufual for that Term,
to fignify no more than a dengnation of Pu-

nilhment. As, e, g. it is H-gh-Treafon in

Ireland, wilfully to commit Murder, to burn

a Stack of Corn, Hay, ^c.

Crimes of this magnitude no Man can

pretend to be ignorant of,- rhey never were
committed, but the Criminal was Confcious

of the Injuflice of what he did. And there-

fore no previous !<fotke is neceffary to juilify

his Puniihmenr ,• for the only Realbn which
makes Notice neceffary to the punifhing

Crimes of the other Nature, is, becaufe no.

Vid^ncan know whether fuch a particular Adi-
on be Criminal, until he be informed of its

being prohibited.

If this Dodlrine therefore be true in

refpedt to the Cafes above- mentioned

,

much more is it fo when apply'd to thofe

Crimes which affed Mankind in a higher

manner.

The Punilliment forely ought to bear fome
proportion to the Injury : The greateft Ene-

mies to Bills of Attainder wou'd acquiefce

under them, were they only applied to the

Puni(hment of Murderers^ Poyfoners, Parri-

cidesy S^c. They wou'd not in fuch Cafes oh-

jed
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jed to the Proceeding, as being es pnfl fa^Io.

The natural Villany of luch Crimes is fo

evident, no Man cou'd be found abfurd

enough to affirm, the Criminal ought not

to be capitally puniih'd, becaufe no exph'cite

Law of the Society was nominally pronounc'd

again li fo great a Crime previous to its Com-

mifion. How then can they oppofe the Ex-

crcife of this Power againft Crimes of lo lu-

perior a Nature ? Are they not equally Evi-

dent ? Are they not equally contrary to the

Law of Nature? They differ in nothing but

the Eytent of their Mifchief. All Adions,

which no Lav whatfoever can make Jufl,

mud necellarily be Evil in themfelves, and

therefore may'iuftly be punilVd by the Su-

preme Power of every Society, whenever

they are committed, although no particular

Law aiould be provided agamft them. It is

the Law which is the Bend of Society, and

creates that Political Tye which is between

the Subjed and the Sovereign. It is by that

the Government fubfifts : that esch Indivi-

dual enjoys Security, Property, and even Liher^

ty it [elf: Take that away, the Government

is at an End, Society is diilolv'd, and Man-

kind become mutual Enemies to one another,

are liable to all the Mifchiefs incident to

fuch a State. It is therefore Treafon frcra

the very Nature of things, for any Man to

attempt the Suhverfion of that U^ he is Bora

H 4 fubjea
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Suhj^a to. No Law can jufl/fy fuch an
Adion ? The PuniOiment of it is al^/o/utely
fiecejary to the Prefervation of Government

;

and if It cannot be done in the ordinary Me-
thods of Proceedings, the Law of Self-De-
fence legitimates any other, tho' never Co ex-
traordinary. For there is no way under
Heaven oi preventing Crimes which Human
Prudence cannot forefee, but by making an
Example of every Man who fnall commit
them. My Lord Clarendon himfelf was fo
lar convinc'd that this was High-Treafon,
that he carried up an Impeachment from the
Commons to the Lords, againft Three Ba-
rons of the Exchequer, for the Opinions they
had given in the Cafe of Ship-Money, which
the Houfe of Commons had voted to he in Suh-
^erfion of the Law of England. It never was
thought that the delivering a falfe Opinionm Point of Law (which may proceed from
Ignorance as well as Corruption) was High-
Treafon within any Statute ; and yet upon
the dehvery of the Articles againft them, he
made as warm a Speech to the Houfe of
Lords, as the greatefl Champion for accumula-
tive Treafon, Rufh. Coll. Vol. 5. p. 333.

This therefore being the State of the Cafe,
I think It needlefs to make any particular
Application of this Dodrine to the late-
Traniadions. It is not the Bufmefs of par-
ticular Perfons in their private Capacity, to

pronounce
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pronounce this or that Perfon guiJty of
fuch high Crimes. But I think every Man
ought to be convinced, that the Supreme
Powers of every Society, have not only a
Right, but are under an adual Obligation to
take Care, Ne quid detrimenti Refpuhlka
capiat. If the Principles before laid down,
are once admitted to be true, every Reader,
with very little Refledion, will be able to
make proper Conclufions. For as every
Society, as has been faid, .is form'd by the
Confent of Particulars, fo it necelfarily fol-
lows from thence, that every Individual
engages himfelf to do all that he is able to
fupport it; and to fubmit his Perfon, and all
that he has, in Proportion with the other
Members, to the Difpofition of the Supreme
Legidative Power. It is vifible that no So-
ciety can be maintained without fuch En-
gagement. And therefore it is Treafon from
the very Nature of Thirjgs, for any Man to do
any Thing animo Iccdendi, which may turn
to the Prejudice of the Society of which he
IS a Member. And it being impofllble to
forefee all the various Methods by which a
Society may be prejudic'd, it is likewife
impofTible, by any pofitive Law, to prohi-
bit them ,• and therefore it is juft even ex
pcft faclo, to puniih fuch Crimes whenever
they (hall be committed ,• fince every Man
muii necelTariiy be fuppofed to know that

they
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they are Criminal. Neither can it be ob-

jeded to this Method of Proceeding ly Bill

&f Attainder, that the Party concerned is not

allowed every Privilege which is effential

to a fair Trial ; for all that any Criminal

is entitled to by the Laws of natural Juftice,

is a Liberty to make his full Defence ,• and

if every Thing ttecejfary to that End, be al-

lowed him, he can have no Reafon to com-

plain. And it is notorious, that whenever

any private Bill is depending in Parhament,

any Man, upon Suggeftion that he is a

Party concerned in Intcreft, in the Succefs

of the Bill, may be heard by Counfel againft

it ; much more therefore^ will it he allowed

any Man, againft a Bill of fo high a Nature

as that of Attainder, And in Fad it was

allow'd in the Cafe of Sir John FenwicL

This I look upon to be a furficient Anfwer

to this Objedion. As to the Methods^ of

Proceeding in Bills of Attainder, and what

is, or is not, to be admitted as Evidence

upon fuch Occafions, &c. 'tis a Subjed

much too long to be meddled with in this

Paper, and wou'd very well deferve a di-

(lind Treatife. Only this in General may
be obferv'd, That the Method of trying

Criminals, and the Rules for examining

whether any Perfon be guilty, or not, are

different in almoft all Nations. But it is

univerfally agreed, and fo accounted in all

Laws,
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Laws, that whatfoever makes the Truth

evident^ \s fufficknt Evidence. So that when
it is agreed, that the Crime any Perfon is

charged with, deferves the higheft Punifli-

ment, every Man concerned (provided that

by the Evidence produced, ^c. he is in

Confcience convinc'd, that the Perfon ac-

cufed is guilty ) ads juftly, and as he is

obHged to do, when he gives his Confent

to a Bill of Attainder. For that certainly

muft be fufficient Evidence to me, which
induces me to heVieve the Fa^.

To conclude therefore : The whole of
what has been faid, may in (liort be fumm'd
up thus : That High-freafon being at the

Common Law, (^ any horrille Offence done^

animo Isedendi, againjl the Security of either

King or Kingdom^) and the Judges in the

common Courts of Law, having the entire

Cognizance of it
J

they, in order toy^<r«rtf

confiderahle Forfeitures to the Crown, and
improve their own Interefl at Court, ma-
nag'd that almofl: Difcretionary Power,
which they necelTarily had in the Adjudi-

cation of conftrudive ( or fuch ) Treafons,

which depend upon Inferences from Fad:s,

that it became an intolerable Grievance to

the Subject: To remedy which, the Sta-

tute 25 Ed. 3. was made, and thereby the

Jurifdidion of the ordinary Courts at Law
is limitted and confin'd to the particular

Cafes
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Cafes of Treafon, fpecified in that or fome
other fubfequent Statute.

It appears manifedly by the Petition of

the Commons, upon which the Statute was
made, that this Abufe in the Judges, was
the Mifchief againfl: which it was levell'd.

And it is evident from the very Terms of

the Statute, that the Intention of the Legi-

flators was not ta annihilate all the Treafons

at Common Law, except thofe mentioned

in it, but only to abridge this Jurifdic^lion

of the Judges : Since by a particular Claufe,

the Punifhment of all other Cafes of Trea-

fon is exprejly refervd to the Parliament,

And the Reafon aflign'd for this Claufe of

Refervation is, becaufe it is impojfihle to

enumerate all Cafes of Treafon. And in

Fadt, Treafon may be committed fo many-

various Ways, and depends upon fo many

Contingencies^ that it is abfurd to imagine

iany prefent Set of Legiflators can by any
pofitive Law, nominally provide againll

them.

This therefore being the Nature of the

Thing, the Claufe of Refervation, is only

in Affirmance of that Power, which no Par-

liament can ever be fuppofed to be without.

And the Difpute whether the Claufe be re-

pealed or not, is quite out of the Queftion.

and I infixed upon its not being in Fadi re-

peal'd, ( as will appear to every one who
confiders
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confiders the Terms of the Statutes i. H. 4^

c. 10. and 1^ Ma. Reg. cap, i.) only to

obviate and prevent any plaufible Objection

which might be made.

This Ad of Parhament therefore extends

no farther than to regulate and abridge the

Jurifdidion of the Interior Courts of Juftice;

And Treafon in it kU is jufl: as it was be-

fore this Ad of Parliament was made,- only

with this Difference, that the Common-
Judges are bound down to fuch Cafes as are

fpecify'd in this or fome other Statute ; and
the Punifhment of conftrudive or other

Treafons is referved entirely to the Parlia-

ment, as being dangerous to be trufled with
any Subordinate Tower. And the Parliament

has, in Fad, always exercifed this extraor-

dinary Power in every Age, nay, in every
Reign almoil, feveral Perfons have been
condemn'd and executed as Traytors, for

Fads not fpecify'd in this or any other Sta-

tute.

Indeed, formerly Bills have been found
for any of thefe extraordinary Fads by a
Common Jury, and then return'd into Par-

liament for a Determination : but this Me-
thod of proceeding has been long altered,

and for 3 5-0 Years pad:, no Man has been
executed for any Treafon of this Nature,
ctherwife than by Bill of Attainder, It is

no manner of Objedion to fay, that this is

making
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jfnakinga new Law on purpofe to hang a

particular Perfon ; for fo long as the Criminal

has every Thing allowed him that is eilential

to the m.aking his Defence, he can have no
reafon to complain. And it is certain, that

any Man concerned may be heard by Coun-
cil, or otherwife, at the Bar of either Houle
againft fuch a Bill : The Method of pro-

ceeding againfl: any Criminal is in its own
Nature variable ; and therefore it is ridicu-

lous to except to this ; fmce the Parliament,

as fuch, confiding of different Parts, has no

Method o\ exprelTing any Determination, ^c.

but by Bill pafling both Houfes, and the

Royal Aflent. It can be but Repetition to

repeat the Reafons why the Exercife of this

Power is naturally juft. That every Man
who commits a Crime in its own Nature

Evil , (hou'd receive a Puniftiment ad-

equate to it, is fo manifeflly rcafonahle ; and

that a Supreme Legiflative Power (hou'd be

bound down by Forms from inflicting Punifh-

ments upon fuch Crimes as affedl the very

Being of Government it felf, and make their

Punilhment abfolutely neceffary.to its Pre-

fervation, is manifeflly fo ahfurdy that it

would be lofing Time to fay any more
concerning it.

I think I need add no more. If the Judges

before the Statute 2^ Ed. 3. had a Power to

punilh any Man as a Tray tor, for any Fad
which
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which they apprehended was done with a
defign to prejudice the Puhlkk as fuch : The
Parliament by taking it away, (how mani-
fedly, That that Power was derived from
themfelves, and muft therefore necejfarily be
inherent in them.

What I have now written, as it was fin-

cerely intended for the Service of the Pub-
lick, fo it is entirely fubmitted to their Cen-
fure. As to any Miftakes which may be
obferv'd in this Paper, I fhall never concern

my felf to juftify, but fhall freely acknow-
ledge them. Since I (hall equally attain my
End ; If I provoke fome abler Hand to fet

the World right in their Notions concern-

ing Treafon. Or if I perfuade one' honeft

Man, who has been deceived, to believe this

almoft felf evident Propofition, Thaty when
it is the A^ of the Supreme Potver^ whoever

ileferves to Die^ Dies jujlly.

FINIS.
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