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CONTEXT



Context: Public 
Domain

Image Source: CC-BY-SA from the 2020/21 Public Domain Day in 
Poland.  
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https://commons.wikimedia.org/wiki/File:Logo_PDD_2021.svg
https://commons.wikimedia.org/wiki/File:Logo_PDD_2021.svg


History of the 
Berne 

Convention

Image Source: Victor Hugo / Public 
Domain from the Wikimedia Commons 

Image Source: Joseph Ferdinand Keppler - The Pirate Publisher - Puck 
Magazine - Restoration by Adam Cuerden.jpg / Public Domain from the 
Wikimedia Commons 

International Agreements

https://commons.wikimedia.org/wiki/File:Victor_Hugo_by_%C3%89tienne_Carjat_1876_-_full.jpg
https://en.wikipedia.org/wiki/Berne_Convention#/media/File:Joseph_Ferdinand_Keppler_-_The_Pirate_Publisher_-_Puck_Magazine_-_Restoration_by_Adam_Cuerden.jpg
https://en.wikipedia.org/wiki/Berne_Convention#/media/File:Joseph_Ferdinand_Keppler_-_The_Pirate_Publisher_-_Puck_Magazine_-_Restoration_by_Adam_Cuerden.jpg


Countries party to the Berne Convention (176)

Image Source: The signatories of the 
Berne Convention for the Protection of 
Literary and Artistic Works / CC BY-SA 
3.0

https://en.wikipedia.org/wiki/en:Berne_Convention_for_the_Protection_of_Literary_and_Artistic_Works
https://en.wikipedia.org/wiki/en:Berne_Convention_for_the_Protection_of_Literary_and_Artistic_Works
https://en.wikipedia.org/wiki/en:Berne_Convention_for_the_Protection_of_Literary_and_Artistic_Works
https://creativecommons.org/licenses/by-sa/3.0
https://creativecommons.org/licenses/by-sa/3.0


Image Source: President Trump Participates 
in the USMCA Signing Ceremony by U.S. 
Department of State / Public Domain

https://www.flickr.com/photos/statephotos/32244728588/
https://www.flickr.com/photos/statephotos/32244728588/
https://www.flickr.com/people/9364837@N06
https://www.flickr.com/people/9364837@N06






Context: Cultural 
Economics
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Pollock, Rufus, Forever Minus a Day, 
https://rufuspollock.com/papers/optimal_copyright_term.pdf



Context: 
Government 

Consultations
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https://www.ic.gc.ca/eic/site/693.nsf/eng/00188.html



CFLA/ CARL 
Response ▪ The two biggest issues for libraries concerning 

the 20-year copyright term extension are: 
▫ the diminishment of the public domain 

resulting from a two-decade freeze on 
many works entering it, and;

▫ the related problems regarding use of (or 
access to) orphan and out-of-commerce 
works, which create additional burdens on 
libraries, archives, and museums (LAMs). 
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“This change will dramatically 
reduce the number of public 
domain materials we are able 
to digitize and make available 
to the public.”



RECOMMENDATIONS



Recommendations:  
Allow LAMs to 
Copy Orphan & 

Out-of-Commerce 
Works

Balances the rights of 
users and copyright 
holders.
Does not harm 
rightsholder.
Allows LAM to fulfill 
public interest mission.
Requires good faith 
search and record 
keeping.
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Mahesh Rangarajan,Fencing the Forest: Conservation and Ecological Change in 
India’sCentral Provinces, 1860–1914(Delhi: Oxford University Press, 1996)



Allow use of out-of-commerce works in the 
last 20 years of protection. 
● Similar to US Copyright Act provision  § 

108(h)

Allow use of out-of-commerce works 100 years 
after the creation of the work.

Not terribly useful suggestions, but might 
help with unpublished works. 

Recommendations:  
Narrower uses of 

Orphan and Out of 
Commerce Works



Recommendations:  
Limited Liability

Establish a scheme of limited liability 
for libraries, archives and museums for 
use of orphan and out-of-commerce 
works.

● No retroactive liability if a LAM has 
conducted a reasonable search

● If a rightsholder comes forward, they 
can negotiate future remuneration

● Possibility of public registry, or notice, 
of works that have been copied
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Recommendations:  
Explore a Copyright 
Registration System

Federal Government should conduct an 
in-depth study of a registration system.
● INDU only recommended one approach.
● What are the obstacles?
● Further inquiry needed to consider 

other approaches:
○ Use remedies as a way to 

incentivize registration (e.g USA);
○ International appetite for revisiting 

formalities;
○ Canada could take international 

lead.
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Recommendations:  
Rights Reversions

Explore INDU’s Recommendation 8, to 
add a non-assignable right to terminate 
any transfer or exclusive right 25 years 
after assignment.
● Not all contracts have reversions for 

out-of-print works
● Can clarify out-of-commerce long 

before the term of copyright expires
● Can reduce the costs of works, while 

increasing their availability
● Gives creators an opportunity to 

publicly license works
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Recommendations:  
Commercial 
Availability

Amend section 2 of the Copyright Act to 
change the definition of commercially 
available by removing (b) - ‘for which a 
licence to reproduce, perform in public 
or communicate to the public by 
telecommunication is available from a 
collective society within a reasonable 
time and for a reasonable price and may 
be located with reasonable effort’.
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Additional 
Recommendations

● Fair Dealing
● Contract Override and Circumvention 

of Technological Protection Measures 
for Non-Infringing Purposes

● Crown Copyright
● Indigenous Knowledges
● Unpublished Works
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Collective Effort - Community of IP scholars, archivists, 
universities,  organizations, other 
copyright librarians have all greatly 
contributed, despite the tight timeline

- Consultation website: 
https://www.ic.gc.ca/eic/site/693.nsf/e
ng/00189.html 

- Consultation paper: 
https://www.ic.gc.ca/eic/site/693.nsf/e
ng/00188.html 

https://www.ic.gc.ca/eic/site/693.nsf/eng/00189.html
https://www.ic.gc.ca/eic/site/693.nsf/eng/00189.html
https://www.ic.gc.ca/eic/site/693.nsf/eng/00188.html
https://www.ic.gc.ca/eic/site/693.nsf/eng/00188.html


What happens 
next/Next steps 

- Ratification deadline end of 2022 
- Early next year, getting Bill out
- May include more than just term 

extension
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Questions?


