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Abstract 

 

This thesis is anchored in a de-colonization theoretical and historical framework. It poses a 

narrow question in order to address a broader concern about First Nation sovereignty: Does 

the Canada Revenue Agency’s “same treatment” policy and practice towards First Nation 

tax filers and social benefit claimants comply with the Supreme Court of Canada’s sui 

generis common law principle, section 35 of the Canadian Constitution Act, 1982, and the 

United Nations Declaration on the Rights of Indigenous Peoples? This question is used as 

an indicator of First Nation sovereignty. A conceptual framing of sovereignty based on 

territorial demarcation, self-determination, and self-government is set out. Three 

permutations, referred to as models, of the 1648 Westphalian modern state framework are 

used as sovereignty reference points. A distinction is made between “internal” and 

“external” sovereignty. This narration leads to an observation that Modern Treaty First 

Nations, at best, enjoy a model-one-plus sovereignty status (similar to a municipal 

government). To ground the theoretical discussion, field research was undertaken with the 

Nisga’a First Nation of northwestern British Columbia, a Modern Treaty First Nation; the 

result was inconclusive. A summary observation is that First Nations must approach surplus 

sharing and wealth redistribution as a fluid Indigenous-values-infused policy component of 

their broader sovereignty vision. To bring increased rigor to their formulations, they need 

statistically reliable and valid assessments of the fiscal framework that underpins current 

First Nation-Crown relations and, at a narrow level, the impact of the Canada Revenue 

Agency on their sovereignty and the rights of their citizens. 
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Chapter 1 Introduction 

 

 
“The state has shown great skill in shedding the most onerous responsibilities 

of its rule while holding fast to the lands and authorities that are the foundations 

of its power. Redefining without reforming, it is letting go of the costly and 

cumbersome minor features of the colonial relationship and further entrenching 

in law and practice the real bases of its control. It is ensuring continued access 

to indigenous lands and resources by insidiously promoting a form of neo- 

colonial self-government in our communities and forcing our integration into 

the legal mainstream. Real control remains in the hands of white society because 

it is still that society's rules that define our life-not through obviously racist 

laws, but through endless references to the 'market', 'fiscal reality', 'Aboriginal 

rights', and 'public will' . And it is still the white society's needs that are met.” 1
 

 

1. Introduction 

 

This thesis presents a theoretical discourse of the nation2-sovereignty3 binary in the context of the 

Canada Revenue Agency’s (CRA) administration, through Tax Administration Agreements4, of 

 
 

 

1 This statement captures the thesis’ underlying sentiment regarding an application of a Western notion of 

sovereignty to the restoration and resurgence of Indigenous, particularly First Nations, pre-colonization 

political, governance, legal, economic and cultural ways of existence. Alfred was a full professor at the 

University of Victoria and a founding member of the university’s Indigenous Governance programme. He 

retired from academic life in 2019 

Gerald Taiaiake Alfred, Youtube Lecture, “Peace, Power, Righteousness: An Indigenous Manifesto, online: 

<https://vdoc.pub/download/peace-power-righteousness-an-indigenous-manifesto-44aucg253000>. 
2 Western records of the origins of the word “Nation” is explained: c. 1300, nacioun, "a race of people, large 

group of people with common ancestry and language," from Old French nacion "birth, rank; descendants, 

relatives; country, homeland" (12c.) and directly from Latin nationem (nominative natio) "birth, origin; 

breed, stock, kind, species; race of people, tribe…the "political society" sense emerged by 16c., perhaps late 

14c. and it has gradually predominated.” 

Nation   |   Etymology,   origin   and   meaning   of   nation   by   etymonline”,   online: 

<https://www.etymonline.com/word/nation>. 
3 This concept has been defined: “sovereignty, in political theory, the ultimate overseer, or authority, in the 

decision-making process of the state and in the maintenance of order…Derived from the Latin superanus 

through the French souveraineté, the term was originally understood to mean the equivalent of supreme 

power. However, its application in practice often has departed from this traditional meaning.” 

Sovereignty | Definition, Characteristics, Types, History, & Facts | Britannica”, online: 

<https://www.britannica.com/topic/sovereignty>. 
4 First Nations enter into Tax Administration Agreements with the Federal Department of Finance who 

delegates it to the CRA for implementation. 

http://www.etymonline.com/word/nation
http://www.britannica.com/topic/sovereignty
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of First Nation5 taxes. Although such agreements are a relatively recent construction6 their impact 

has not been assessed. This thesis probes potential impairment of First Nation sovereignty and 

individual citizens’ human rights. The underlying concern is how Indigenous Peoples, but First 

Nations specifically, may restore their pre-colonization civilizations, especially surplus creation 

and redistribution, in a twenty-first century era permeated by the continued entrenchment of 

colonialization mechanisms. The thesis topic is considered critical in an era of Human (individual) 

and Indigenous Peoples (collective) Rights and the continued fight of Indigenous Peoples’ for the 

preservation of their land-based cultures within governance frameworks that set out their individual 

Nation’s conceptions of sovereignty. At the core, their fight is about the dismantling of the colonial 

bedrock that is the Doctrine of Discovery7 and its corollary notion of Terra Nullius8.9 

 

 

5 The term First Nation is used to refer to one of three Peoples who first inhabited what is not Canada. The 

broader term “Indigenous peoples” refers to First Nations, Métis and Inuit peoples. In the 2016 Statistics 

Canada census, 1.6+ million people identified as Indigenous. Throughout the thesis, the broader term 

“Indigenous” may be used in reference to the effects of colonization on all three groups. 
6 The First Modern Treaty (James Bay and Northern Quebec Agreement) was in 1975. This was followed in 

1988 by the Inuvialuit Agreement (others came into effect 1992, 1993, 1994, etc.). These treaties are based 

on the federal government’s 1973 Comprehensive Land Claims policy; a “forced birth” because of the 

resistance to then Prime Minister Pierre Trudeau’s assimilationist policy towards Indigenous Peoples and the 

recognition of Indigenous Peoples’ land rights by the Courts in the Calder case [Calder v British Columbia 

(AG) [1973] SCR 313, [1973] 4 WWR 1] (Calder) (this case will be discussed in detail in the paper). The 

Nisga’a Nation’s modern treaty came into effect in 2000. 
7 The Doctrine of Discovery is “…(rooted) in the 1455 papal bull Romanus Pontifex of the Roman Catholic 

Church. Pope Nicholas V authorized the conquest and enslavement of non-Christian Indigenous Peoples for 

the purposes of land acquisition and profit from natural resources.”; online: <http://caid.ca/Ddoc_dom.html>; 

The Doctrine  of  Discovery,  1493  |  Gilder  Lehrman  Institute  of  American  History,  

online: <https://www.gilderlehrman.org/history-resources/spotlight-primary-source/doctrine-discovery-1493>; 

Robert Williams Jr., The 62nd Annual John R. Coen Lecture Series, “Why do we need a Universal 

Declaration on the Rights of Indigenous Peoples?”, University of Colorado Faculty of Law, 2020, online: 

https://www.youtube.com/watch?v=YaunLi13xqI. 
8. “Terra Nullius…(is rooted in)… eighteenth century European law…used to justify the right to colonize 

Indigenous lands throughout the sixteenth to twentieth centuries. The Report of the Royal Commission on 

Aboriginal Peoples (1996) determined the concepts of the Doctrine of Discovery and Terra Nullius were 

factually, legally, and morally wrong…(and)... impediments to Indigenous Peoples assuming their rightful 

place in Canada.”  

Report of the Royal Commission on Aboriginal Peoples (Ottawa: Canada Communication Group, 1996). 

Rec.1.16.1&1.16.2. Online: <https://caid.ca/RepRoyCommAborigPple.html>. 
9 Ibid. These concepts have been debunked by the Royal Commission on Aboriginal Peoples: “The 

Commission recommended at 1.16.1 “To begin the process, the federal, provincial and territorial 

governments, on behalf of the people of Canada, and national Aboriginal organizations, on behalf of the 

Aboriginal peoples of Canada, commit themselves to building a renewed relationship based on the principles 

of mutual recognition, mutual respect, sharing and mutual responsibility; these principles to form the 

ethical basis of relations between Aboriginal and non-Aboriginal societies in the future and to be enshrined 

http://caid.ca/Ddoc_dom.html
http://www.gilderlehrman.org/history-resources/spotlight-primary-source/doctrine-discovery-1493
https://www.youtube.com/watch?v=YaunLi13xqI
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An elegant explanation of these concepts is provided by a grade ten student from Toronto, Ontario. 

The absurdity of these notions, especially in a Human Rights twenty-first century paradigm, is 

exposed by the very simplicity of how it is explained by a Settler youth who understands the 

injustice of Canada’s foundational legal concepts: 

 

The Doctrine of Discovery was the principle used by European colonizers 

starting in the 1400s in order to stake claim to lands beyond the European 

continent. The doctrine gave them the right to claim land that was deemed 

vacant for their nation. Land was considered terra nullius (vacant land) if it had 

not yet been occupied by Christians. Such vacant lands could be defined as 

“discovered” and as a result sovereignty, title and jurisdiction could be claimed. 

In doing so the Doctrine of Discover invalidated the sovereignty of Indigenous 

nations and gave Christians the right to subjugate and confiscate the lands of 

Indigenous Peoples.10 
 

Given the paramountcy of colonial doctrines as justification for the Canadian government’s 

continued imposition of specific self-government and self-determination terms, under the rubric of 

“nation-to-nation reconciliation” (for example, own source revenue and taxation mandates are 

compulsory inclusions in modern treaty agreements negotiated between a First Nation and the 

Crown), this thesis asks a specific question about the suitability of the CRA, a federal government 

institution, to have unfettered tax enforcement authority and social benefit administration for First 

Nation citizens. These questions emanate from Indigenous understandings of “Land Title” and post 

WWII collective Peoples’ human rights. 

 

 

in a new Royal Proclamation and its companion legislation (see Volume 2, Chapter 2).  

[The Royal Proclamation, 1763, George R, Proclamation, 7 October 1763, reprinted in RSC 1985, App II, 

No. 1. (Royal Proclamation)] 

1.16.2 Federal, provincial and territorial governments further the process of renewal by 

(a) acknowledging that concepts such as terra nullius and the doctrine of discovery are factually, legally and 

morally wrong; 

(b) declaring that such concepts no longer form part of law making or policy development by Canadian 

governments; 

(c) declaring that such concepts will not be the basis of arguments presented to the courts; 

(d) committing themselves to renewal of the federation through consensual means to overcome the historical 

legacy of these concepts, which are impediments to Aboriginal people assuming their rightful place in the 

Canadian federation; and 

(e) including a declaration to these ends in the new Royal Proclamation and its companion legislation.”  
10 Shreya Shah, Indigenous Foundations, The Doctrine of Discovery and Terra Nullius, online: 

<https://www.theindigenousfoundation.org/articles/the-doctrine-of-discovery-and-terra-nullius>. 

http://www.theindigenousfoundation.org/articles/the-doctrine-of-discovery-and-terra-nullius
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Simplistically explained, the thesis explores two CRA-First Nation scenarios: (1) a segmented CRA 

service offering to First Nations based on a collective rights mandate; and (2) a replacement of the 

CRA by First Nations’ own determination of surplus sharing and redistribution methods. The 

former would require the CRA to provide a tailored First Nation specific administrative service that 

incorporates the socioeconomic and Indigenous surplus sharing and redistribution practices. This 

would be similar to the CRA’s current targeted approach regarding multinational corporations, 

charitable organizations, small businesses, and other distinguishable segments. The current practice 

is segmented based on the distinguishing characteristics of a tax/benefits segment; the CRA service 

is then determined in line with each profile. As such, First Nation “Land Title” may be the 

distinguishing characteristic that dictates the role and service offerings of the CRA. The latter will 

require coordinated policy formulation and institutional building by First Nations and their 

collective representative, policy, and capacity building institutions.11 

 
 

It is hoped that the thesis will assist First Nations to refine and sharpen what sovereignty, within 

Canada’s confederal system, means for them. The question is thus: Does the Canada Revenue 

Agency’s “same treatment” policy and practice towards First Nation tax filers and social benefit 

claimants align with the Supreme Court of Canada’s sui generis common law principle, section 35 

of the Canadian Constitution Act, 198212, and the United Nations Declaration on the Rights of 

Indigenous People13 (UNDRIP), recently incorporated into Canada’s14 and British Columbia’s15 

legislative system)?  

 

11 This discussion is with the understanding that First Nations do not have the authority to levy indirect taxes 

(e.g., excise), customs duties, or corporate income tax which remain mainly with the federal government.  
12 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c11 (Constitution Act). 

13 UN General Assembly, United Nations Declaration on the Rights of Indigenous Peoples : resolution / 

adopted by the General Assembly, 2 October 2007, A/RES/61/295, available at: 

https://www.refworld.org/docid/471355a82.html 
14. United Nations Declaration on the Rights of Indigenous Peoples Act, SC 2021, c 14, 

<https://canlii.ca/t/554bd> retrieved on 2022-12-18 

https://canlii.ca/t/554bd
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This question is a proxy indicator the results of which will help to illuminate the elements of an 

appropriate notion of First Nation sovereignty. A key motivation for this thesis is the absence of 

doctrinal studies or empirical assessments that shed light on the impact that limited taxation powers 

and tax administration arrangements have on First Nation sovereignty.15 Because it is the 

overarching topic of this thesis, narrated through a theoretical assessment of potential CRA impact 

as tax and benefits administrator on First Nations’ de-colonization efforts, the notion of 

“sovereignty”16 is operationalized based on territorial demarcation, self-determination, and self- 

government.17 Three permutations, referred to as models of the 1648 Westphalian modern state 

framework, are used as sovereignty reference points. A distinction is made between “internal” and 

“external” sovereignty (that is, inside or domestically dependent and outside or independent of 

Canada’s confederal system). 

 
 

2. A knowledge lacuna 
 

 

Within a very narrow scope, this thesis attempts to fill this knowledge gap. Three ways of gathering 

information and knowledge are used: 

(1) A historical and socioeconomic review of First Nations pre-and-post colonization; 

 
 
 
 

15. Declaration on the Rights of Indigenous Peoples Act, SBC 2019, c 44, <https://canlii.ca/t/544c3> 

retrieved on 2022-12-18. An applied definition of First Nation sovereignty, within the context of Canada’s 

constitutional arrangements, with which the author agrees, has been offered by Professor Mark Walters, 

Dean of Queen’s Law Faculty (the author’s thesis supervisor). The definition: “Respecting a de-colonized 

relationship that honours the inherent rights of self-determination of Indigenous peoples, one where 

Canadian governments vacate jurisdictional space previously occupied while providing support for the 

Indigenous jurisdictions that flourish in these spaces, all on a consensual (nation-to-nation) basis”. 

[Emphasis added] 
16 Rudolf Bernhardt, Thomas Buergenthal & Rudolf L Bindschedler, Encyclopedia of public international 

law (Amsterdam New York: North-Holland, 1981), 408 “Sovereignty in…contemporary public international 

law denotes the basic international legal status of a State…not subject, within its territorial jurisdiction, to 

the governmental, executive, legislative, or judicial jurisdiction of a foreign State or to foreign law other than 

public international law.” 
17This concept will be expounded upon later in the chapter based on the 1648 European construction of the 

sovereign modern state, itself a negotiated settlement between monarchical jurisdictions and religious 

affiliations, to end the thirty-year war (1618–48). It delineated jurisdictional issues between European 

kingdoms on sovereign state powers e.g., taxation, civil jurisdiction, security, monetary policy, etc. 

https://canlii.ca/t/544c3
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(2) A consideration of specific case law, involving both First Nation and non-First Nation 

citizens, where the administrative powers of the CRA have been successfully and 

unsuccessfully challenged (illuminating issues about power imbalance); and 

 

(3) Qualitative field research with a specific First Nation i.e., the Nisga’a Nation of northwest 

British Columbia – the first modern treaty First Nation in the province - with a history of 

more than one hundred years of struggle against the Crown for recognition of their inherent 

precolonial sovereignty rights. 

 

The first two research methods are doctrinal in nature in that they review written sources. The third 

is empirical in that it uses a mixed method survey to understand the experiences of Nisga’a citizens, 

as both tax filers and benefits claimants, with the CRA. This is important because taxation on 

Nisga’a territory has only been in place since 2008 for goods and services tax and 2013 for personal 

income tax. The main thesis question is: Given the United Nations Human Rights framework, the 

section 35(1) of the Constitution Act,  and the SCC’s sui generis common law framework, does the 

adoption of Canada’s taxation system (inclusive of the CRA) by Modern Treaty First Nations,18 

and participating Indian Act19 First Nations, enable First Nation sovereignty as characterized in the 

author’s model two rendition of the Westphalian scheme? 

 
 

A contention that pervades the thesis is that substantive First Nation sovereignty requires a First 

Nation to be provided with options from which to make choices based on the practices, capacities, 

and needs of its citizens. For example, it must be able to freely choose an “appropriate” system for 

surplus/wealth redistribution e.g., traditional alternative systems, a hybrid “modern” arrangement, 

or Canada’s colonial legacy system. Since the scope of options from which a First Nation may 

choose is presently limited, the current tax arrangement requires review.  

 
 

18 Implementation of modern treaties and self-government agreements, report, by Government of Canada; 

Crown-Indigenous Relations and Northern Affairs Canada, www.rcaanc-cirnac.gc.ca, report (2019) Last 

Modified: 2019-11-08. “The introduction of the Comprehensive Land Claims policy in 1973 marked a new 

era of agreements. Modern treaties, also known as Comprehensive Land Claims Agreements… are 

constitutionally protected….” 
19 Indian Act, R.S.C. 1985, c. I-5. (Indian Act)Throughout the rest of this thesis the term “Indian Act regulated 

and Modern Treaty First Nations” will be used synonymously with the terms “On-reserve and self-

governing”. 

http://www.rcaanc-cirnac.gc.ca/


7  

An expansion of taxation authority and alternative administrative arrangements must be a part of 

First Nation-Crown Treaty negotiations and or renegotiations. The salient point regarding taxation 

is, within a twenty-first century milieu, legacy nation-to-nation relations are unlawful. Clearly 

defined frameworks, criteria and outcomes that infuse the morality of natural law into the uti 

possidetis juris application of territorial boundaries is needed. Until such mechanisms are in place, 

examples like the CRA’s administration of First Nation Tax Administration Agreement, especially 

based on its “same treatment” policy, continue to undermine participating First Nations’ attempts 

to reconstitute/reinvent their precolonial sovereignty. Rather than evidence of the Crown’s 

movement in this direction, the de facto trend seems to be a continuation of Canada’s tax system 

being imposed on these Nations and the CRA’s “one-size- fits-all” enforcement of Tax 

Administration Agreements. And this is done even though there is no legal relationship, and thus 

accountability or transparency, between the CRA and a participating First Nation.  

 

This political and legal arrangement denies First Nations substantive self- determination (i.e., 

jurisdictional integrity, non-interference, self-determination, and self- governance in terms of 

model two of the author’s Westphalian permutations). Equally important, the arrangement exposes 

First Nation citizens to rights infringements when the CRA uses “same treatment” administrative 

methods. The issue of the CRA impact on First Nation sovereignty is deserving of scrutiny for at 

least two reasons. First, modern treaties stipulate that First Nations must generate their own 

revenue (own source revenue)20 to wean themselves off Crown transfer payments.  

 
20 Ravina Bains and Kayla Ishkanian, Government Spending and Own-Source Revenue for Canada’s 

Aboriginals: A Comparative Analysis, Fraser Institute, March 2016. Online: Government Spending and Own-

Source Revenue For Canada's Aboriginals.pdf.  An excerpt from page eight of this report is noteworthy because 

it suggests that the bulk of First Nation own source revenue is not attributed to personal income or consumption 

tax revenue but rather, resource extraction. “In 2013/14, over 100 First Nations communities in Canada were 

generating more own-source revenue than they received in government transfers. Tsuu T’ina Nation in Alberta 

was the top earner of own-source revenue. In a single fiscal year, the community generated over $113 million—

over five times the amount Tsuu T’ina Nation received in government transfers. In 2013/14, Frog Lake First 

Nation in Alberta generated the most natural resource based own-source revenue in the country— over $45.6 

million in one fiscal year.” 
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 However, there is little in the way of empirical evidence to support the need for First Nations to 

exercise taxation powers, given the limited tax base recognized by the Crown (e.g., no First Nation 

has been allowed to collect corporate income taxes, excise taxes or fuel levies). Second, the 

limitation of First Nation taxation powers, from a model two Westphalian sovereignty basis, is 

rationally unfathomable. The administrative complexity that would flow from recognizing a broad 

base for First Nation taxation powers (such as indirect taxes - excise, fuel, customs, etc.) is a 

concern, however, this is a technical not an international relations (nation-to-nation) matter. The 

current arrangement may reflect one fact - the Crown’s agent, the Federal Department of Finance, 

possesses a stronger power base to determine the “narrative” in negotiations and agreements with 

Indian Act regulated or Modern Treaty First Nations.21 Such power pierces any semblance of First 

Nation sovereignty – be it models one or two (internal sovereignty) or model three (external 

sovereignty). 

 
 

If the CRA is delegated the power base of the Federal Department of Finance, a logical next step 

must be an expression of concern about the CRA’s adverse impacts on First Nation citizens. The 

point remains – if the CRA continues to provide a “one size fits all” tax and benefits administration 

to First Nation citizens, is this justifiable given the de-colonization foreground of Crown-First 

Nations reconciliation? When aggregated to become a Peoples’ “collective rights” infringement 

question, CRA actions regarding First Nation citizens’ personal income tax filings and/or social 

benefit claims may translate into diminished First Nation sovereignty. 

 

Two primary questions thus require answers: 

 

 
 

 

21 There is no contractual arrangement between a First Nation and the CRA so the CRA is not accountable 

to the First Nation. The CRA calculates remittances for the First Nations and informs the Department of 

Finance of this. 
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(1) Could CRA staff, when they apply the CRA’s “same treatment” policy and practices 

intentionally (i.e., malfeasance and  misfeasance)  or  unintentionally (negligence),22  infringe  the  

model two aspirational sovereignty rights of First Nations, as entities in their own right, and their 

collective citizens’ rights (especially the substantive equality rights23 set out in the Charter of 

Rights and Freedoms in the Constitution Act)? This thesis hypothesizes that the probability of such 

behaviour increases if CRA staff are not knowledgeable about the UNDRIP, section 35(1) of the 

Constitution Act, the Supreme Court of Canada’s authority regarding the sui generis common law 

collective status of First Nation citizens, and how this twenty-first century individual and collective 

rights framework requires the transformation of standard CRA administrative practices. 

 

(2) Does the CRA’s “same treatment” ethos comply with the UNDRIP/Constitutional/SCC sui 

generis affirmation of First Nation sovereignty especially when considered from a de-colonization 

vantage point? Given the unavailability of empirical impact assessments or research about the 

effectiveness of CRA policies, standard operating procedures, and risk systems, as they apply to 

First Nation tax exemptions and liabilities, the “same treatment-fair treatment” concern cannot be 

addressed. It is thus not possible to assess if, or the extent to which, the CRA provides a sui generis 

administrative service, as a collective Peoples’ right, to First Nation citizens. The 

empirical/qualitative part of this thesis investigates the experiences of the Nisga’a Nation’s citizens 

when they engage with the CRA.  

22 Concerns about ill-informed public servants is not unwarranted: “More than two-thirds of Canadians surveyed in 

June, 2021, said they knew little or nothing about the residential school system. School curriculum and professional 

education are worryingly void of Indigenous history and culture. As the TRC emphasised, this lack of historical 

knowledge has serious consequences. In government…it leads to poor institutional policy.”[Emphasis added] 

The Lancet, “The past is not the past for Canada’s Indigenous peoples”, Vol 397 June 26, 2021, 397 at 2439 

online:  <https://www.thelancet.com/journals/lancet/article/PIIS0140-6736(21)01432-X/fulltext>.  
23 Section 7 (life, liberty and security of the person); Section 8 (unreasonable search or seizure); Section 11 

(Criminal charges (a) to be informed without unreasonable delay of the specific offence; (b) to be tried within 

a reasonable time; (d) presumed innocent until proven guilty according to law in a fair and public hearing by 

an independent and impartial tribunal); Section 12 (not be subjected to any cruel and unusual treatment or 

punishment); Section 15. (1) (equality before and under the law and equal protection and equal benefit of  

the law without discrimination based on prohibited grounds.) 
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This focus is spurred by reports of the Taxpayers’ Ombudsperson,24 which expose 

irregular/discriminatory treatment of First Nation citizens in terms of the CRA’s own service 

standards as set out in the Taxpayers’ Bill of Rights.25 Along with the two considerations above, a 

secondary issue also requires investigation: What is the impact of the CRA on First Nation citizens 

when it is both tax and benefit administrator? This question focuses on the socioeconomic 

conditions of First Nation citizens, some of whom rely on social assistance but who, as a result of 

their treatment under Canada’s colonial systems, feel disenfranchised, alienated, and disempowered 

to engage with government agencies and thus, either refrain from claiming social benefits or do so 

while experiencing a form of distress that is different from the “normative” anxieties Settler 

Canadians may experience (e.g., most taxpayers do not ‘enjoy’ engaging with the CRA). 

 
 

3. Locating First Nation sovereignty in a de-colonization paradigm 

 

A comment by First Nations scholar and activist Gerald Taiaiake Alfred  aptly sets the conceptual 

framing for this thesis: “The central founding act of Canada was dispossession through fraud and 

abuse, and the breaking of treaties. And the only occupation of territory in this country (Canada) 

by non-native people is an illegal occupation”.26 Alfred asserts that despite the rhetoric regarding 

Indigenous-Crown reconciliation, colonization continues within the rubric of reconciliation but the 

core issues of land and sovereignty have not changed. Colonization occurs by the continued  

domination of intangible colonial artefacts such as language construction, the supremacy of 

colonial legal systems and doctrines (e.g., “Discovery”), and the onus put on Indigenous Peoples 

to “prove” their precolonial rights – all within Settler legal and political institutions.  

 
24 Government of Canada, “Organization Profile - Office of the Taxpayers’ Ombudsman”, 

(20/10/2017).online: <https://appointments.gc.ca/prflOrg.asp?OrgID=NRO&lang=eng> Last Modified: 

2017-05-15. 
25 “The Taxpayer Bill of Rights”, online: <https://www.lawnow.org/the-taxpayer-bill-of-rights/>. 
26 Taiaiake Alfred, Reconciliation as Recolonization Talk, September 20, 2016. Online: 

https://www.youtube.com/watch?v=LEiNu7UL7TM  

http://www.lawnow.org/the-taxpayer-bill-of-rights/
http://www.lawnow.org/the-taxpayer-bill-of-rights/
https://www.youtube.com/watch?v=LEiNu7UL7TM
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This sentiment reverberates in a First Nations’ sovereignty discourse. For some, it may compel the 

beneficiaries of colonization to explicitly acknowledge and apologize for the wrongs that have been 

perpetrated against all Indigenous Peoples and the advantages non-Indigenous Peoples have enjoyed 

at their expense. For others, it may be dismissed as irrational rhetoric. For these constituencies, what 

is now Canada was discovered and conquered “fairly and squarely” based on the Doctrine of 

Discovery and Terra Nullius. That is, based on mid-15th century European international law 

constructs, Indigenous Peoples with their own developed civilizations inhabiting lands unknown to 

European monarchs, could be conquered and their lands appropriated by any means. As justification, 

Indigenous Peoples were deemed savages to be saved by the religion of European sovereigns.  

 

This sentiment was often articulated and echoed by Canada’s first Prime Minister, Sir John A. 

MacDonald who said for example, in reference to Residential Schools: “When the school is on the 

reserve, the child lives with his parents who are savages; he is surrounded by savages… He is 

simply a savage who can read and write."27  According to Robert Williams Jr., a renowned 

American Indigenous legal scholar28, practitioner, and activist, in 32 cases the Canadian Supreme 

and other High Courts have relied on the legitimation of the Doctrine of Discovery, as set out by 

Chief Justice Marshall in the 1823 American case Johnson v MacIntosh. This jurisprudence is 

“Settler” defined, developed, enforced and thus smacks of how colonial institutions were and 

continue to be used to legitimize de facto unlawful action. Although a European concept, and 

arguably an irreconcilable juxta-positioning within the Canadian confederal political and legal 

framework, the notions of First “nation” and “sovereignty” are not odd language constructions.  

 

27 Direct quotes from Sir John A. These speak for themselves. | Sir John A. 360 | Get Involved Kingston, 

online: <https://getinvolved.cityofkingston.ca/sir-john-a-360/stories/direct-quotes-from-sir-john-a-these- 

speak-for-themselves> 
28 It must be noted that Chief Justice Marshall was the first judicial Settler to articulate the Doctrine of 

Discovery and on quest. Since Johnson v MacIntosh, it has been used as precedent in Australia, New Zealand, 

South Africa, and Canada.” In this lecture, Williams takes us through centuries of dubious legal justification 

for racial constructs with regard to Native American societies. 

Robert Williams, The 62nd Annual John R. Coen Lecture Series, “Why do we need a Universal Declaration 

on the Rights of Indigenous Peoples?”, University of Colorado Faculty of Law, 2020. 



12  

At a theoretical level, the words signify a tautological form of reasoning because they – Nation and 

Sovereignty – depending on how each word is used, may refer to the same phenomenon. This 

possibility is poignantly made by Williams Jr., who in a conversation regarding sovereignty said 

that Indigenous Peoples with whom he had engaged the world over did not have an equivalent 

word for the European notion of sovereignty. He reasoned this is because it is a counter-Indigenous 

culture concept that assumes a hierarchy of powers with sovereign supremacy.29 Indigenous 

Peoples did, however, have concepts of nationhood, non-interference, self-determination, and 

confederations.30 

 

Williams also quoted a “pioneer” American Indigenous scholar and activist, his mentor, Charles 

Vine Deloria Jr.,31 regarding the need to deconstruct colonial concepts so that their falseness and 

use for oppression can be exposed and thus thrown aside:  “…[T]he burning question that should 

occupy our time should concern where the complex of ideas that constitute Western civilization 

originated, how they originated, and whether they have any realistic correspondence to what we 

can observe and experience in nature.”32 

 
29 Robert Williams, Rennard Strickland Lecture: "Sovereign Is He Who Decides On the Exception", January 

2016, online: < https://www.youtube.com/watch?v=N20QQmh_BAo>, at 1:20 

A lecture at the University of Oregon School of Law, E. Thomas Sullivan Professor of Law; Faculty Co- 

chair, Indigenous Peoples Law and Policy Program. 
30 "The Haudenosaunee are a sovereign people composed of five (and later six)…nations; often referred to 

as the Six Nation Iroquois Confederacy: Kanien'kehá:ka - The Mohawk Nation, Oneniote'á:ka - The Oneida 

Nation, Ononta'kehá:ka - The Onondaga Nation, Kaion'kehá:ka - The Cayuga Nation, Shotinontowane'á:ka 

- The Seneca Nation and Tehatiskaró:ros - The Tuscarora Nation. (They) are a constitutional democracy that 

has existed…long before the colonial occupation of settler states such as Canada and the United States. 

( They) are governed by an ancient constitution known as the Kaianere’kó:wa; the Great Law of Peace." 

(Mohawk Nation at Kahnawake, 2018)” Online: < https://www.concordia.ca/library/guides/indigenous-fac-

res/haudenosaunee-confederacy-.html> 
31 Charles Vine Deloria Jr., was a “…lawyer and theologian, known to many as the leading American Indian 

intellectual of the 20th century. A member of the Standing Rock Sioux Tribe, he was born in 1933 in Martin, 

South Dakota, near the Pine Ridge Indian Reservation. After graduating in 1951 from Kent School, a private 

college-preparatory school in Connecticut, Deloria served in the Marines for several years. In 1958, he 

graduated from Iowa State University with a degree in general science. Later, he earned a master’s degree in 

theology from Lutheran School of Theology in 1963 and a JD from Colorado Law in 1970.”, online 

< https://www.colorado.edu/law/vine-deloria-jr> 

32 Ibid. 

https://www.youtube.com/watch?v=N20QQmh_BAo
http://www.concordia.ca/library/guides/indigenous-fac-res/haudenosaunee-confederacy-
http://www.concordia.ca/library/guides/indigenous-fac-res/haudenosaunee-confederacy-
http://www.colorado.edu/law/vine-deloria-jr
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Especially relevant to this search for understanding is the Doctrine of Discovery, Terra Nullius, and 

the exercise of plenary power by Settlers over Indigenous Peoples. For Deloria, the intellectual 

paradigm within which Indigenous Peoples were attempting to reclaim their inherent sovereignty 

was self-defeating because it was predicated on Western exploitative and dehumanizing 

ideologies33 - a far cry from today’s Human Rights and Indigenous Peoples Rights legal discourse. 

Without question, the interrogation of power dynamics must extend to the methods through which 

Settler governments introduced and maintain taxation systems imposed on First Nations. Following 

in the line of Deloria and modern-day Indigenous Peoples fight to dismantle colonial systems and 

structures, the involvement of institutions like the CRA in the affairs of First Nations is an example 

of “drilling down” to the Doctrine of Discovery and Terra Nullius bedrock. An excerpt from the 

arguments made in its response communication to the United Nations Human Rights Committee in 

1981 regarding a Mi’kmaq Tribal Society communication34 is telling of Canada’s policy position 

regarding the primacy of the Doctrine of Discovery: 

 
33  Vine  Deloria  on  Native  Americans  (1972),  Manufacturing  Intellect,  Sep  13,  2017,  online: 

<https://www.youtube.com/watch?v=JmFW0aXwSoM>Lecture by Vine Deloria, Native American activist,  

on the state of Native Americans in the modern world. Delivered at the University of Massachusetts. 
34July 21, 1981, Response of the Government of Canada respecting Communication submitted by Mr. 

Alexander Denny on behalf of the people of the Mi’kmak tribal society on September 30, 1980, page 3 

provision   b),   Indigenous   Law   Centre,   University   of   Saskatchewan, online: 

https://indigenouslaw.usask.ca/documents/publications/mikmaq/Mikmaq_No4.pdf. “In September 1980 

Alexander Denny, Grand Captain of the Mi’kmaq tribal society, on behalf of the Mi’kmaq people submitted 

a communication to the United Nations Human Rights Committee, alleging that the Government of Canada 

had (and continues)… to deny the Mi’kmaq tribal society of the right to self-determination, in violation of 

article 1 of the International Covenant on Civil and Political Rights. “The Human Rights Committee 

subsequently held the communication to be inadmissible as the author of the communication had not proven 

he was authorized to act as a representative on behalf of the Mi’kmaq tribal society. A revised communication 

was submitted in January 1986 by  (three senior) officers of the Grand Council of the Mi’kmaq tribal society. 

In this communication they claimed that Canada’s refusal to grant representatives of the tribal society a seat 

at the constitutional conferences on Aboriginal matters that were convened following the enactment of the 

Constitution Act, 1982, denied them the right of self-determination, in violation of article 1 of the International 

Covenant on Civil and Political Rights. They subsequently revised the claim and contended that such refusal 

also infringed their right to take part in the conduct of public affairs, in violation of article 25(a) of the 

Covenant. The Human Rights Committee declared the communication admissible insofar as it may raise 

issues under article 25(a) of the Covenant; the Committee declared the communication inadmissible in respect 

of the claim of an alleged violation of article 1 of the Covenant. The Committee subsequently concluded that 

the communication did not disclose a violation of article 25 or any other provisions in the Covenant.” 

http://www.youtube.com/watch?v=JmFW0aXwSoM
https://indigenouslaw.usask.ca/documents/publications/mikmaq/Mikmaq_No4.pdf
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“International, American and Canadian law do not recognize treaties with North 

American Native Peoples as international documents confirming the existence 

of these tribal societies as independent and sovereign states. These treaties are 

merely considered to be nothing more than contracts between a sovereign and 

a group of its subjects.”35 

 

Absent in this reasoning is the historical fact that pre-colonization, many Indigenous Peoples 

existed within confederal systems with each Nation exercising authority for self-determination, 

self-governance (including surplus sharing), and territorial integrity. They were independent land-

based nations; this was acknowledged by the American Chief Justice Marshall in 1832 in the case 

Worcester v State of Georgia at pages 542-44 as cited by Justice Hall (dissenting) in the Supreme 

Court of Canada’s Calder et al. v. Attorney-General of British Columbia, 1973 case: 

 

America, separated from Europe by a wide ocean, was inhabited by a distinct 

people, divided into separate nations, independent of each other and of the rest 

of the world, having institutions of their own, and governing themselves by 

their own laws. It is difficult to comprehend the proposition that the inhabitants 

of either quarter of the globe could have rightful original claims of dominion 

over the inhabitants of the other, or over the lands they occupied; or that the 

discovery of either by the other should give the discoverer rights in the country  

discovered which annulled the pre-existing rights of its ancient possessors.36 

[Emphasis added] 
 

Throughout the Americas Indigenous Peoples had their own nomenclature and institutional 

arrangements to distinguish and govern themselves based on their respective notions of territorial 

possession, use, and occupancy - not the European notion of fee-simple land ownership or 

sovereignty.37  

35 Indigenous   Law   Centre,   University   of   Saskatchewan, online: 

<https://indigenouslaw.usask.ca/publications/mikmaq-society-v.-canada.php> 
36 Worcester v State of Georgia (1832), 6 Peters 515, 31 U.S. 530, 8 L., ed. 483 cited in Calder et al. v. Attorney-

General of British Columbia supra note  6.  
37 The Union of British Columbia Indian Chiefs (UBCIC) claims that “there remains a significant difference 

between what Indigenous Peoples see as being our ‘Original Title’ to the land and its resources, and the 

Canadian legal notion of ‘Aboriginal Title.’… Although there is vast cultural variation between First Nations, 

most groups maintained similar beliefs and principles that governed their relationship with and responsibility 

to the land. Most First Nations did not believe that pieces of land could or should be owned by individuals— 

humans, along with all other living beings, belonged to the land…humans bore a responsibility to…care for 

it…European settlers arriving in North America brought… concepts of private property ownership… as a step 

towards “civilization.”  

Indigenous Foundations, Aboriginal Title, University of British Columbia, online: 

<https://indigenousfoundations.arts.ubc.ca/aboriginal_title/> 
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They engaged in trade with each other, entered into peace treaties, and conducted other inter-nation 

activities. They possessed and exercised an inherent right to self-determination, self-governance, 

and territorial jurisdiction; they were sovereign Nations. Although unique to their geographic 

location, economies, political and legal systems, and cultural traditions, they had their own methods 

for surplus sharing and wealth redistribution. And they were not alone. 

 

These were aligned with their collectivist practices (e.g., the potlatch38 and sun dance39 discussed 

later in the thesis). For example, the Haudenosaunee Peoples had (and continue to have) an 

established six-nation confederacy.40  In what is now Ontario, Quebec and the Maritimes, there were 

other Indigenous Nations with their independent governance systems and inter-nation relations such 

as the Wendat Confederacy41 and the Wabanaki Confederacy.42 These two examples are offered 

to make the point that before European contact, each First Nation had its own established 

governance, economic (including wealth creation and sharing), social, cultural, religious, land 

management, and legal systems. This was so for nomadic, semi-nomadic, and settled Nations all of 

whom lived in “relationship”, as custodians and fiduciaries, with their environments.43 

 
 

38 Synthescape Art Imaging U’mista Cultural Society, “Potlatch | Potlatch | Living Tradition, The 

Kwakwaka’wakw  Potlatch  on  the  Northwest  Coast”,  (1  November  2015),  online: 

<https://umistapotlatch.ca/potlatch-eng.php>. 
39 “Sun Dance |  The Canadian Encyclopedia”, online: <https://www.thecanadianencyclopedia.ca/en/article/sun-

dance>. 
40 Mohawk Nation at Kahnawake, 2018, supra note 30 
41 Wendat Confederacy…(is)  a confederacy of four Iroquois-speaking bands of the Huron nation—the 

Rock, Bear, Cord, and Deer bands—together with a few smaller communities that joined them at different 

periods for protection against the Iroquois Confederacy. When first encountered by Europeans in 1615, the 

Wendat occupied a territory, sometimes called Huronia, around what are now Lake Simcoe and Georgian 

Bay, Ontario, Canada.  Online: <https://www.britannica.com/topic/Wendat-Confederacy> 
42 The Wabanaki Confederacy consisted of several northeastern Algonquian-speaking tribal nations, although 

its composition could fluctuate somewhat according to time and circumstances. Its original core consisted of 

a group of closely related Abenaki tribal communities, and extended to similar clusters of Maliseet and 

Passamaquoddy. Later, it widened even more and included the more numerous Mi'kmaq. This expanded 

group, which gradually developed a close cultural relationship, is what is now considered the Wabanaki 

Confederacy (Speck 1915:498; Ibid. 1919:36). Online: < 

http://www.wabanaki.com/wabanaki_new/The_Wabanaki.html#1> 
43 “The paleo-climate, paleo-ecology and archaeological records suggest that native peoples were not 

modifying their immediate environments to a great degree…And they certainly were not doing so with large-  

http://www.thecanadianencyclopedia.ca/en/article/sun-dance
http://www.thecanadianencyclopedia.ca/en/article/sun-dance
http://www.britannica.com/topic/Wendat-Confederacy
http://www.wabanaki.com/wabanaki_new/The_Wabanaki.html#1
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Contrary to the Doctrine of Discovery’s ancillary rationalization and the Settlers’ courts deeming 

them to be “savages”, Indigenous Peoples were civilized societies existing according to their 

principles and practices about being in the world. It is only because of colonization that the 

European constructions of nation state and sovereignty, foreign notions, were imposed on the 

Indigenous Nations of the Americas (and also in Africa, Asia, and Oceania [Australasia (Australia 

and New Zealand), Melanesia, Micronesia, and Polynesia]).  

 

Like Canada, today these regions are plagued by residual border/boundary disputes because of what 

may be described as colonial cannibalism – arbitrary division and appropriation of Indigenous 

territories by colonial powers, at war with each other, and each scrambling to control the natural and 

human resources of coveted territories.44 Wherever European settlement occurred, colonial 

institutions and notions of morality were imposed and the long-established Indigenous counterparts 

forcefully eradicated – this includes traditions of surplus creation and sharing. 

 
 
 

 

scale fire or clear-cutting of trees. The widespread and intensive deforestation and agriculture brought by 

Europeans in the 17th century was in clear contrast to what had come before.” 

Brhel, John, Native Americans did not make large-scale changes to environment prior to European contact, 

Binghamton  University  Harpur  College  of  Arts  and  Sciences January  17,  2020,  online: 

<https://www.binghamton.edu/news/story/2238/native-americans-did-not-make-large-scale-changes-to- 

environment-prior-to-european-contact> 
44 Deutsche Welle (wwwdwcom), “130 years ago: carving up Africa in Berlin | DW | 25.02.2015”,  

online: DWCOM Online: <https://www.dw.com/en/130-years-ago-carving-up-africa-in-berlin/a-18278894>. 

On the African continent, this history goes as follows: “In 1885 European leaders met at the infamous Berlin 

Conference to divide Africa and arbitrarily draw up borders that exist to this day… Representatives of 13 

European states, the United States of America and the Ottoman Empire converged on Berlin at the invitation 

of German Chancellor Otto von Bismarck to divide up Africa…"in accordance with international law." 

Africans were not invited to the meeting…Conference led to a period of heightened colonial 

activity…With the exception of Ethiopia and Liberia, all the states that make up present day Africa were 

parceled out... Lines of longitude and latitude, rivers and mountain ranges were pressed into service as borders 

separating the colonies. Or one simply placed a ruler on the map and drew a straight line. Many historians, 

such as Olyaemi Akinwumi from Nasarawa State University in Nigeria, see the conference as the crucible 

for future inner African conflicts.” 

http://www.binghamton.edu/news/story/2238/native-americans-did-not-make-large-scale-changes-to-
http://www.dw.com/en/130-years-ago-carving-up-africa-in-berlin/a-18278894
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A case in point is the European practice of state direct taxation, which dates back to the Roman 

Empire, as documented in the bible at Mathew 22:21, where Jesus Christ said in response to a 

question about paying taxes, “Then render to Caesar the things that are Caesar’s; and to God the 

things that are God’s”.45  Moreover, before the Romans, a system of voluntary taxation, targeting 

the wealthy, was practiced by the Greeks (another Western civilization).46 Of note, their practices 

were more congruent with the surplus sharing and wealth redistribution methods of many 

Indigenous Peoples and thus begs the question: Why should First Nations, in what is now the 

Canadian nation state, adopt limited elements of this colonial legacy institutional arrangement? 

 

A narrative about First Nation sovereignty that uses tax and social benefit administration as a proxy 

indicator, penned within a de-colonization paradigm, may help to explicate the legal and political 

polemics of First Nation sovereignty and surplus sharing as a component of it. In other words, a 

different perspective, with insights drawn from the role and actions of the CRA, may provide 

insights that help to weaken the colonial underpinnings of Canada-First Nation negotiations (that 

is, the Doctrine of Discovery and its extinguishment of Indigenous territories). A CRA analysis 

may yield new understandings – especially given the sovereignty imperatives of territorial 

jurisdiction (land claim and treaty dispute settlements), self-determination (nationhood), and self- 

government (collective and individual rights fulfilment, protection, respect, and promotion). 

 

 

 45  “Read  the  New  American  Standard  Bible  Free  Online”,  online:  biblestudytools.com 

<https://www.biblestudytools.com/nas/>. 
46 Ethel Dilouambaka, “The Intriguing Story Behind Voluntary Taxes in Ancient Greece”, (25 July 2017), 

online: Culture Trip <https://theculturetrip.com/europe/greece/articles/the-intriguing-story-behind- 

voluntary-taxes-in-ancient-greece/>. 

“While there are many inventions that the ancient Greeks contributed to modern society, one we didn’t take 

up was the taxation system. As there was no income tax, taxes were based on a system of liturgy, or 

leitourgeia, which meant “public service”. Dating to the early days of the Athenian democracy, the liturgical 

system meant that the wealthiest within the community provided for certain public expenses (like religious 

festivals, banquets, sacrifices and gymnasiums). There were also military liturgies to finance the military in 

case of war, at least in the city-state of Athens. This brilliant system was a way of financing the city-state. At 

that time, fulfilling a liturgy was a sign that one occupied a high rank in society, and it was considered an 

honor.” 

 

http://www.biblestudytools.com/nas/
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The precariousness of language construction, predicated on the colonizer’s epistemology, 

highlights the need to meticulously deconstruct written language to expose the ideological axioms 

that legitimize a particular assertion or claim by the owners of the proverbial “pen” and “narrative”. 

This said, a caveat is that just because a concept is “Western”, this does not mean that it cannot be 

similar to concepts and nomenclature of a different peoples’ epistemology and civilization such as, 

amongst others, modes of political organization, territorial occupation, social engagements, use and 

enjoyment of natural resources, ethics and morality, productive methods, security practices, and 

leadership structures. The challenge is to open space for oppressed Indigenous epistemologies. 

 
 

A consideration point is that vocabulary and sentence construction may differ in their scope or 

descriptiveness across civilizations but, if one assumes the natural law orientation that underpins 

the law of nations (international public law),47 the same phenomena, when described in different 

societies, may reveal a wide use of vocabulary. At a mundane level, a case in point is the desire to 

communicate what happens when the temperature is very low and water falls from the sky; it 

changes its form. The Western vocabulary is “snow” but another civilization arguably has a richer 

set of descriptions: 

Inuktitut…language…is…agglutinative; its words generally comprise a base 

element (the radical), which provides the basic meaning, plus other elements 

(the affixes) added to clarify and/or modify the basic meaning. New words can 

therefore easily be created from base terms. In the vocabulary related to snow, 

if the word qanik refers to falling snow, qanittaq ("added snow") refers to 

freshly fallen snow…sitilluqaaq ("a recent solid mass")…applies to a drift of 

hard snow that formed after a storm.48 
 

 

 
47 A G Chloros, “What Is Natural Law?” (1958) 21:6 Modern Law Review 609–622, online: 

<http://www.jstor.org/stable/1091025>. This article defines natural law: “The traditional view of natural law 

is that it is a body of immutable rules superior to positive law. It is ideal law since it consists of the highest 

principles of morality towards which humanity is striving. It is also absolute law since it is not the result of 

any convention, but is discoverable by the exercise of reason… The idea of natural law as ideal law was not 

the invention of the renaissance. It was known to the ancient Greeks and was elaborated by Plato and 

Aristotle. Moreover, it played a significant role in Roman law…It was later incorporated in the teachings of 

St. Augustine…In its rationalistic sense natural law provided the basis of the jus gentium (law of nations) 

and as such it formed the basis of international law….” 
48 “Inuktitut Words for Snow and Ice | The Canadian Encyclopedia”, online: 

<https://www.thecanadianencyclopedia.ca/en/article/inuktitut-words-for-snow-and-ice>. 

http://www.jstor.org/stable/1091025
http://www.thecanadianencyclopedia.ca/en/article/inuktitut-words-for-snow-and-ice
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Given that epistemology and communicative logos differ across peoples, territory, history, political 

arrangements, economic structures, religious institutions, cultural practices, and backdrops, this 

thesis has a modest goal – to contribute to a theoretical narrative about the potential weakening of 

First Nation sovereignty through the Canada Revenue Agency’s implementation of Tax 

Administration Agreements. In particular, Modern Treaty First Nations. Throughout the thesis, the 

terms “sovereignty” and “Nation” are used in line with their Western etymology but the author tries 

to find parallel concepts within and across specific First Nations as a way of showing that “a rose 

by any other name would smell as sweet”49 – meaning that “nation”, “nation state”, and 

“sovereignty” are constructs of a Peoples’ epistemology which is dynamic and fluid. This said, 

any discussion of Western concepts as they were imposed on Indigenous Peoples, e.g., “Nationhood” 

and “sovereignty”, must be deconstructed and re-constituted to reflect the substantive elements of 

Indigenous counterparts as they were enjoyed pre-colonialization.  

 

The starting point must be an explication of the methods used by colonizers to superimpose 

their constructions that de facto and de jure displaced, oppressed and exploited Indigenous Nations. 

This must be followed with an understanding of how deconstruction and reconstruction of 

vocabulary like “sovereignty” and “Nationhood” concretize in mechanisms like tax powers, tax 

administration, wealth and surplus creation and sharing, societal welfare, and national security 

within the three permutations of the Westphalian modern state framing. A point that permeates the 

thesis, which cannot be over-stressed, is that for substantive Indigenous- Crown reconciliation, 

Western concepts like “nation”, “sovereignty”, “inherent”, and “rights” must be deconstructed or 

infused with Indigenous conceptions and articulation of such phenomena; the result being a 

variegated, syncretic, and synthesized transformative framework that validates the essentials of 

diverse epistemologies.  

49 Literary Devices, “A Rose by any Other Name - Meaning, Origin, and Usage”, (15 June 2015), Online: 

<https://literarydevices.net/a-rose-by-any-other-name/>. Refer to Shakespeare Romeo and Juliet (Act 2, 

Scent 2). 



20  

This reconceptualization must blend European positivist court-centred law making50, the natural 

law paradigms as conceptualized by both Indigenous Peoples and European philosophers 

(especially German idealists such as Immanuel Kant51 and Friedrich Hegel52), materialists like Karl 

Marx53, and existentialists like Friedrich Nietzsche.54 Seemingly tangential to the thesis topic, it is 

against the territorial possession/ownership land title backdrop to the sovereignty question that the 

thesis puts forth arguments that the CRA’s role as implementing agent continues the structural 

aspects of the colonial domination of Indigenous Peoples. New ways of thinking must emerge from 

the political, legal, social, economic, territorial crises and legal pressures in international and 

domestic arenas. Changes in the epistemological foundations of the Westphalian model must be 

informed by a post-colonial worldview. This perspective interrogates the hegemony of European 

“civilization” (i.e., politics, economics, laws, culture, etc.) over  colonized nations.  In this regard, 

 

 

50 James Murphy, “The Philosophy of Positive Law Foundations of Jurisprudence” (2005) The Philosophy 

of Positive Law: Foundations of Jurisprudence. Online: 

https://www.researchgate.net/publication/267300794_The_Philosophy_of_Positive_Law_Foundations_of_ 

Jurisprudence. At page 3, Murphy explains: “According to the leading philosophers of positive law…courts 

enforce not just any rules but only those rules “laid down” or imposed by the supreme authority within a 

political community. Behind or above the conventional list of diverse sources of law is a single unifying 

source that tells us which sources and which particular rules ought to be enforced by courts…rational 

coherence and consistency in law would seem to demand a single, unified chain of command from the highest 

authority down to every subordinate legislator, judge, mayor, sheriff, and police officer. As we shall see, 

however, this notion of positive law as law “laid down” by the supreme authority in a community applies more 

naturally to some sources of law than to others. Statutes clearly get their authority by being “laid down,” but 

custom, equity, and precedents seem to get their authority, not so much by being laid down as by being 

repeatedly “taken up” by successive judges in the course of administering justice….”[Emphasis added] 
51 Stanford Encyclopedia of Philosophy, Immanuel Kant, First published Thu May 20, 2010; substantive 

revision Tue Jul 28, 2020, online: <https://plato.stanford.edu/entries/kant/>. 
52 Georg Friedrich Hegel (1770–1831)was a German Idealist philosopher. He developed a systematic and 

comprehensive philosophy regarding the evolution of human thought, consciousness, and change. 
53 Stanford Encyclopedia of Philosophy, Karl Marx, First published Tue Aug 26, 2003; substantive revision 

Mon Dec 21, 2020, online: < https://plato.stanford.edu/entries/marx/>. 
54 Nietzsche (born 1844 died 1900) was a German philosopher who wrote about the notion of “ressentiment” 

in his book “On the Genealogy of Morals (1887)”. This concept is applied by Indigenous Professor and 

activist Glen Coulthard in the context of Crown-Indigenous recognition, reconciliation, and resentment. 

Coulthard’s thesis is explained in a 2011 lecture titled “Recognition, Reconciliation and Resentment in 

Indigenous Politics”. In his narration of the need for de-colonization that goes beyond the status quo Canadian 

state’s policy of “recognition”, Coulthard borrows from the writing of the West Indian de-colonialization 

psychiatrist and activist, Frantz Fanon and his explanation of resentment as a catalyst for the colonized to 

break their self-imposed shackles of internalized inferiority and victim status. 

https://www.youtube.com/watch?v=usrJlFVpKaM&t=887s 

http://www.researchgate.net/publication/267300794_The_Philosophy_of_Positive_Law_Foundations_of_
http://www.youtube.com/watch?v=usrJlFVpKaM&t=887s
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Professor Glen Coulthard’s use of both Nietzsche conceptualization of “ressentiment” and Frantz 

Fanon’s55 contention that this is a prerequisite for psychological de-colonization, is relevant. 

 
 

Although a complex structural (for example, the political, economic, legal, cultural, educational, 

religious, information dissemination, and other institutions of the colonizer) and oppressive 

psychological system (for example, the internalization by the colonized of the colonizer’s 

epistemologies and self-identity), Coulthard contends that Indigenous Peoples must use 

ressentiment as a catalyst for psychological healing. In this role, the suppressed violent emotions 

they feel must be constructively released and rechanneled towards positive action. Indigenous 

Peoples must confront how Settlers have defined their identities and continue to use their oppressive 

structures despite laudable words like “recognition” and “reconciliation”. The negative emotions 

flowing from confronting the psychosocial harm that colonization caused, according to Coulthard, 

can be cathartic. And only when healing at the individual level is aggregated to the collective can 

an effective attack on the structural aspects of colonization be made. 

 

Evidence of this would be a change in vocabulary from the paternalistic notion of “recognition” 

wherein the Canadian state magnanimously accommodates cultural aspects of Indigenous Peoples 

(albeit subject to provincial and federal general laws) and “reconciliation” the substance of which 

is determined within the settler’s political and legal system. In other language, ressentiment can 

 
 

55 Frantz Fanon was born in Martinique (French West Indies) who was born in 1925 and died in 1961. A 

psychiatrist by training, Fanon wrote profusely about the struggles colonized peoples face to psychologically 

and structurally de-colonize themselves. Indicative of his own internalization of the colonizer’s definition of 

his identity, Fanon served in the French Legion during WWII but encountered blatant racism from the French 

themselves. After the war, he joined the resistance movement in Algiers and worked as a psychiatrist. During 

these years, he confronted his own colonial demons and concluded that true de-colonization requires that 

colonized peoples de-colonized their self-identities which are colonial constructs. And this must happen in 

synchrony with the dismantling of oppressive structural colonial artefacts. Much of this narrative is captured 

in his books Black Skins, White Masks and The Wretched of the Earth. 
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trigger an antithesis to the dominant colonial thesis with the impact being a substantive and 

fundamental reimaging and redefining of Indigenous-Crown “nation-to-nation” relations.56 This 

means that a binary construction of “nation” and “sovereignty”, as is currently framed in Canada’s 

“Nation-to-Nation” Indigenous Peoples-Crown reconciliation policy, must be rejected because, 

based on the perpetuation of the Doctrine of Discovery as the bedrock ratio, it subsumes “First 

Nation” within a framing that privileges Canadian nation-state sovereignty. Until the sovereign-

savage paradigm is debunked, Indigenous Peoples in general will find that “the master’s tools were 

not made to dismantle the master’s house”. One aspect of “dismantling” is that the First Nations’ 

sovereignty discourse now differentiates between “external” and “internal” sovereignty.57 

 

Hence, in an attempt to find the appropriate “tools” which may have to be hybrids (infra), the author 

uses the 1648 Westphalian58 model of the nation-state as a sovereignty benchmark and develops 

two permutations, each denoting a variation of the sovereignty elements. This thesis expounds the 

fluidity of the Westphalian model59, through theoretical permutations of it, in the form of three 

models along a continuum characterizing the elements of sovereignty: model one (federalism with 

subnational government) is at the left (low levels of sovereignty) and model three (national self-

determination and self-government with voluntary alliances) at the right (high levels of 

sovereignty). 

 

56 The notion of a thesis-antithesis-synthesis model is based on Hegel’s work. 
57 “What is the difference between internal and external sovereignty in sociology - euresisjournal.org”, 

online: <https://euresisjournal.org/what-is-the-difference-between-internal-and-external-sovereignty-in- 

sociology> 
58 “The Peace of Westphalia and Sovereignty | Western Civilization”, online: 

<https://courses.lumenlearning.com/atd-herkimer-westerncivilization/chapter/the-peace-of-westphalia-and- 

sovereignty/>. “The Peace of Westphalia established the precedent of peace reached by diplomatic congress 

and a new system of political order in Europe based upon the concept of co-existing sovereign states. The 

Westphalian principle of the recognition of another state’s sovereignty and right to decide its own fate rests 

at the foundations of international law today. The European colonization of Asia and Africa in the 19th century 

and two global wars in the 20th century dramatically undermined the principles established in Westphalia.” 
59 The Westphalian sovereignty elements e.g., territorial integrity, non-interference, jurisdictional authority, 

self-determination, self-government, etc., are not uniquely European; they were also enjoyed by First Nations, 

either as individual nations or part of a multi-nation alliance, before colonization. This is discussed in chapter 

two. 
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In the middle is model two’s nation-to-nation confederation. It is argued, at this point in time, best 

describes an achievable “third space”60 FN sovereignty arrangement within Canada. Model three is 

the “status quo” – the 1648 modern state benchmark and thus, a direct challenge to Canadian 

federalism (if First Nations enjoyed this model, they would be recognized as independent nation-

states at par with Canada and other Nations at bodies like the United Nations). Although model one 

is deemed to be the de facto and de jure model in place, focus is given to the model two permutation 

of the Westphalian prototype (discussed in detail in chapter two) because of its “aspirational” 

elements.  

 

The categorization of sovereignty enables a critical assessment of a potential CRA intrusion in First 

Nation sovereignty. The models help to explain the nature of sovereignty presently exercised by 

Modern Treaty First Nations (arguably a model one municipal “plus” type). The sovereignty 

models differ in the extent to which they incorporate territorial demarcation, legal authority, non- 

interference, self-determination, and self-government (i.e., the distinguishing characteristics of the 

Westphalian Model) and offer explicit options for Indigenous-Crown Treaty making, enforcement, 

and amendments. Conceptually, the models can be located on a continuum to distinguish “internal 

sovereignty” i.e., within Canada’s confederal system (models one and two) and “external 

sovereignty” (model three).61 The latter part of this chapter and chapter three explain the three 

models in terms of two points: 

 
60 Kevin Bruyneel, The Third Space of Sovereignty: The Postcolonial Politics of U.S.–Indigenous Relations, 

NED-new edition (University of Minnesota Press, 2007). 
61 Michael Asch, John Borrows and James Tully (eds.), Resurgence and Reconciliation: Indigenous Settler 

Relations and Earth Teachings (Toronto: University of Toronto Press, 2018), 293-314 

Two levels of Westphalian sovereignty are recognized: “…external and internal sovereignty. In international 

law, a sovereign has both – externally, it can interact with other sovereigns by entering into treaties, defending 

its borders, and so on. Internally, it has full governmental authority (subject today to the Responsibility to 

Protect and limitations in places like the European Union), but this authority can be divided, as it is in federal 

systems. In Canada, internal sovereignty is divided among the federal government, the provincial 

governments, and…Indigenous governments.” Internal sovereignty corresponds with the thesis’s model one 

and two permutations of the Westphalian model. 
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and why they agree that the enforcement of tax laws they enact, pursuant to the Crown’s “granting” 

of taxation authority, be delegated to an unaccountable Crown agency – the CRA. 

 
 

The Westphalian sovereignty constellation must also be understood parallel to the uti possidetis, 

ita possideatis international law principle and Article 46(1) of the UNDRIP. First a comment on 

uti possidetis: 

Uti possidetis finds its origins in the Roman law of the republican era, as one of 

a series of edicts that the praetor, or administrator of justice, would issue upon 

application of one party during the initial stage of litigation. When two parties 

claimed ownership of real property, the edict would grant provisional 

possession to the possessor during the litigation, unless he had obtained the 

land clandestinely…, by violence, or in a form revocable by the other party. 

Uti possidetis did not address the final disposition of the property but, rather, 

shifted the burden of proof during the proceedings to the party not holding 

the land. This represented an advantage for the possessor, who became the 

defendant in the case, even if he had wrongfully removed the plaintiff from 

the land. The edict came to be summarized in the phrase Uti possidetis, ita 

possideatis: "As you possess, so may you possess."62[Emphasis added] 
 

 

The principle pertains to possession rather than ownership of land. Again, the reader must be 

mindful of the Eurocentric epistemological base that allows binary language construction such as 

“possession” and “ownership”. It is contended that such language construction does not apply in 

the cases of land claims made by Indigenous Peoples against the Crown because of a conflict of 

laws – it is antithetical to Indigenous traditions regarding land occupation and use. In the 

alternative, should this binary be used, the exemptions within the uti possidetis rule - land taken by 

unethical means like the Doctrine of Discovery and Terra Nullius – become a natural law platform 

to critique positivist/colonial legal constructions that, in the first place, enabled the appropriation 

of Indigenous Peoples territories. 

 

 

62 Steven R Ratner, “Drawing a Better Line: UTI Possidetis and the Borders of New States” (1996) 90:4 

American Journal of International Law 590–624, at 593-594 

online: <http://www.jstor.org/stable/2203988>. 

http://www.jstor.org/stable/2203988
http://www.jstor.org/stable/2203988
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Amongst other facts, there is ample documented evidence for: (a) the fraudulent ways in which 

Settlers entered into numbered Treaties63 with specific Indigenous Peoples; (b) Settler governments 

breach of Treaty terms; and (c) the violent displacement of Indigenous Peoples63 through specially 

designed colonial laws like the Indian Act. Such evidence warrants an exemption to the “uti 

possidetis, ita possideatis” rule – if it at all applies in Indigenous-Crown land claims and Treaty 

settlement. Within  the  model  two  framing  of  First  Nation  sovereignty  promoted in this thesis, 

secession and a reclaiming of territories beyond colonial demarcation of State boundaries is not 

directly applicable to the Indigenous-Crown relationship (as the case may be on the African 

continent). 

 

The geographic (civilizations throughout what is now Canada), demographic (less than five percent 

of the Canadian population), and heterogeneity of Indigenous Peoples, amongst other factors, 

preclude discussions of model three sovereignty which can only be achieved through secession. 

The fluidity of this conclusion, however, is revealed in Article 45 of UNDRIP, a reading of which 

must emphasize the wording “may acquire in the future” (similar to section 35(3) of the 

Constitution Act: 

 
 

 

63 Jim R Miller, “Aboriginal-Crown Treaty-Making in Canada: A Many-Splendoured Thing” in Jerry P. 

White, Erik Anderson, Jean Pierre Morin, and Dan Beavon (eds.), A History of Treaties and Policies 

(Aboriginal Policy Research. Thompson Educational Publishing, 2013), 7:3–12.  In reference to just one 

numbered treaty, Miller explains the treaty making process: “The Government of Canada does not recognize 

an important group of these agreements (numbered treaties) —the Upper Canadian treaties made between 

1784 and the late 1830s—as treaties. The government’s position is that these are not treaties, but indentures or 

simple contracts. That position can only be sustained if one concentrates solely on the language of the 

government’s version of the agreements that eventually were published. If, on the other hand, one looks at 

the accounts of the Crown’s treaty commissioners of the meetings at which the agreements were fashioned, 

one finds a much richer and more complicated picture. At least until the Robinson Treaties of 1850, the 

making of these so-called indentures occurred within a framework of First Nations protocol… The speech-

making and present-giving continued the use of traditional protocol. By 1850, however, these markers of 

traditional treaty-making had almost completely disappeared, and in the making of the Manitoulin Island 

Treaty of 1862 they were nowhere in evidence. It is striking that First Nations protocols re-emerged into 

prominence in the 1870s in the making of the southern Numbered Treaties. Largely because First Nations 

performed the rituals and partly because the Crown’s representatives were accompanied by and 

dependent upon a number of Hudson’s Bay Company veterans, the smoking of the pipe, kinship rhetoric, 

feasts, and also equestrian displays surrounded the talks….” 
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Nothing in this Declaration may be construed as diminishing or extinguishing 

the rights indigenous peoples have now or may acquire in the future.64 

[Emphasis added] 

 
 

When the present and future tense meaning of these words provide the lens to read Section 46(1) 

of UNDRIP, it would seem that, at best, model two sovereignty is the viable option for First Nations 

to pursue: 

Nothing in this Declaration may be interpreted as implying for any State, 

people, group or person any right to engage in any activity or to perform any 

act contrary to the Charter of the United Nations or construed as authorizing or 

encouraging any action which would dismember or impair, totally or in part, 

the territorial integrity or political unity of sovereign and independent 

States.65[Emphasis added] 
 

 

Since there is reference to the United Nations Charter, a few points must be noted: (1) this 

instrument pertains to member states – not Indigenous Nations in the process of regaining their 

precolonial sovereignty; (2) part two of article one reads “(t)o develop friendly relations among 

nations based on respect for the principle of equal rights and self-determination of peoples, and to 

take other appropriate measures to strengthen universal peace”; and (3) “nation” is not defined but 

respect for land-based cultural preservation through self-determination and self-governance is all 

that Indigenous Peoples the world over seek. And, as Peoples whose cultural practices emanate and 

intricately interact with the land they inhabit, territorial jurisdiction is critical. 

 

 
 

64. UNDRIP supra note 14.  
65  Noteworthy about this article is Canada’s historical political and legal actions as noted in an Organization 

for Economic Cooperation and Development publication: “…In general, in Canada, colonial policy grew 

more intrusive through the nineteenth century, shifting from diplomacy to control and containment to 

assimilation. For First Nations, the principal legal instrument was the Indian Act, passed soon after 

Confederation. Métis efforts to be self-governing were put down with force in two confrontations in the late 

19th century, resulting in the loss of land and dispersal of Métis throughout Western Canada. Inuit societies 

experienced major disruptions to their own forms of social control mainly during and after the Second World 

War, when the United States military presence and then Canadian state interventions began….” 

OECD, “Overview of Indigenous governance in Canada: Evolving relations and key issues and debates” in 

Linking Indigenous Communities with Regional Development in Canada OECD Rural Policy Reviews 

(OECD, 2020) 37. Online: https://www.oecd-ilibrary.org/sites/b4446f31-

en/index.html?itemId=/content/component/b4446f31- en. 

 

http://www.oecd-ilibrary.org/sites/b4446f31-en/index.html?itemId=/content/component/b4446f31-
http://www.oecd-ilibrary.org/sites/b4446f31-en/index.html?itemId=/content/component/b4446f31-
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In view of the characterization of Indigenous Peoples as land-based-culture Nations, article 46’s 

prohibition of unlawful action raises more questions than it answers: Is a First Nation’s court 

challenge of a Crown decision or State action “aggression”? Is a lawful public protest about 

murdered and missing Indigenous girls and women contrary to the United Nations Charter? Is a 

blockade of the entrance to traditional Wet'suwet'en First Nation territory in British Columbia an 

action to dismember or impair, totally or in part, the territorial integrity or political unity of Canada? 

Is First Nation insistence that Treaties be honoured by the Crown in breach of the Charter? Apart 

from events like the Mohawk Resistance at Kanesatake in 199066, which is not tantamount to an 

Article 46(1) reference, Indigenous Peoples have generally adhered to the very legal and political 

systems that displaced, exploited, murdered, and oppressed them.  

 

The language construction “…political unity of sovereign and independent States” is itself a 

colonial construction because of its binary limitations – only existing “States” are recognized which 

does not open a third/middle space for new constructions of sovereignty and nationhood; ones that 

incorporate redress for unlawful colonial actions and substantive recognition of the political and 

legal arrangements in place before the arrival of Europeans. Using a decolonization world view67, 

the author contends that model three of the Westphalian trilogy remains “aspirational” because of 

the historical and continued dominance of Canadian governments over Indigenous Peoples. 

Although not a present-day reality in its comprehensive form, model two is “achievable”, but this 

requires an explicit constitutional division of power analogous to that secured for federal and 

provincial governments under sections 91 and 92 of the Constitution Act, not just a positivist 

fleshing out of section 35(1)  by the Courts. 

 
66 In the pines: An oral history of the 1990 Mohawk resistance at Kanehsatake - Part 3 | APTN News (2020). 

Online: https://www.youtube.com/watch?v=tuLAKFSkkOA 
67 In the author’s understanding of the concept, decolonization is an epistemological approach that seeks to 

understand the structures, processes, mores, values, behavioural patterns, institutions, etc., of colonization so 

that their residual impacts may be critically examined, deconstructed, and, where appropriated, synthesized 

with alternative approaches of the disadvantaged/oppressed, hitherto denied expression by the colonizer but 

who continue to be subordinated by colonial legacies. 
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It is further argued that in the absence of this constitutional entrenchment, matters of “nationhood”, 

like fiscal responsibility (inclusive of taxation and tax administration), the optics of which suggest 

equity within a federal system, remain the status quo result of an imbalanced political, economic, 

and legal system that favours the Canadian Crown. This is said despite the contention that Treaties 

are accorded constitutional protection by Sections 25 and 35(1) of the Constitution Act. As such, 

model one is the de facto and de jure prevailing sovereignty model for First Nations. This statement 

may evoke a plethora of intellectual, legal, and visceral reactions but, it is a truth that cannot be 

ignored. The fact that First Nations must negotiate with the federal and provincial governments (in 

reality “beg”) to vacate taxation authorities is a case in point.  

 

Within a decolonization68 framing, it warrants an unpacking of the core elements of the Eurocentric 

notion of sovereignty and a restoration/revitalization of First Nations’ pre-colonization nationhood 

realities. Such an analysis would ask: Will Canada’s recognition of First Nation inherent rights 

evolve to enable substantive sovereignty based on natural law justice?69 Seen through the thesis, 

antithesis and synthesis dialectical70 framing of Friedrich Hegel, the conditions are “ripe” for a re- 

examination of the notion of sovereignty. 

 

 

68 Mark Aquash, “First Nations in Canada: Decolonization and Self-Determination” (2014) 19 in education 

120. 

Decolonization is the negation of colonization. Aquash explains: “The inherent nature of colonization is 

found in its processes of expansionism and imperialism, with a focus on controlling people, land, and 

resources. Concerning First Nation communities, this focus has included economic, political, social, cultural, 

and psychological domination. Structural institutions as well as the cultural and psychological aspects of 

colonized people have been reframed for the benefit of Canada (Charter, 1996). This reframing process 

consists of continuous imposition of Eurocentric worldviews onto multiple First Nations communities. This 

process began not long after initial contact with First Nations people, but ultimately resulted in the 

transformation of both First Nation and European…cultures….” 
69 Chloros, supra note 47. “The traditional view of natural law is that it is a body of immutable rules superior 

to positive law (man- made law). It is ideal law since it consists of the highest principles of morality towards 

which humanity is striving. It is also absolute law since it is not the result of any convention, but is discoverable 

by the exercise of reason.” 
70 Pelle de Meij, “Hegelian Dialectics as a Source of Inspiration for the Intelligence Community” (2016) 33:1 

American Intelligence Journal 65–69, online: <http://www.jstor.org/stable/26202167>. 

http://www.jstor.org/stable/26202167
http://www.jstor.org/stable/26202167
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This started with the post-World War II international Human Rights law71 dispensation and the 

independence of colonies (very much influenced by post- colonialism intellectual movements). A 

result was to show the impracticability of the model three Westphalian benchmark. For example, 

the African countries reclaimed political and state sovereignty, albeit based on colonial artificial 

boundary demarcations.72 This became the source of internal ethnic conflicts despite the 

Organization for African Union’s 1963 resolution to accept the territorial borders as carved out by 

the colonial powers.73  

 

Where colonies become nation-states, the Westphalian notion of sovereignty is buttressed by the 

uti possidetis, ita possideatis principle.74  This is the African experience which can be distinguished 

from First Nations in Canada because the Canadian Crown remains dominant whilst ex-colonies 

accept uti possidetis juris irrespective of the ethnic or geographic fragmentation it causes. When 

there are territorial conflicts, African countries take their disputes to the International Court of 

Justice.75  

 
 

 

71  Julie  Cassidy,  “Sovereignty  of  Aboriginal  Peoples”  (1998)  9:1  IICLR  65–120,  online: 

<http://advancesinsocialwork.iupui.edu/index.php/iiclr/article/view/17457>. 69 

Also includes is the “…international law doctrine of reversion (which)… provides for the continuance and 

ultimate resurrection of these sovereign rights after purported acquisitions by European imperial forces.” 

Cassidy contends that “Under this doctrine, despite the pretense of effective occupation, the sovereign rights 

of Aboriginal people lie dormant awaiting reversion.” 
72 W Michael Reisman, “Protecting Indigenous Rights in International Adjudication” (1995) 89:2 American 

Journal of International Law 350–362, online: <http://www.jstor.org/stable/2204207>. 
73 Ratner, “Drawing a Better Line”, supra note 59, at 595. 
74 For example, in the Western Sahara International Court of Justice case, at page 355 of his above referenced 

article, Michael Reisman has written: “the Court concluded that these rights constituted "legal ties" between 

the territory of Western Sahara and the "Mauritanian entity," that is, the tribes living in the territories of the 

Bilad Shinguitti that were then within the Islamic Republic of Mauritania. "They were ties which knew no 

frontier between the territories and were vital to the very maintenance of life in the region." Nevertheless, 

despite finding that there were "legal ties of allegiance" and "some rights relating to the land," the Court 

saw "nothing to establish any tie of territorial sovereignty between the territory of Western Sahara and the 

Kingdom of Morocco or the Mauritanian entity. "[Emphasis added] 
75 Western Sahara, Summaries of Judgments, Advisory Opinions and Orders of the International Court of 

Justice, 6197.pdf.; Burkina Faso vs. Republic of Mali, 1986 ICJ Reports 565. 

http://advancesinsocialwork.iupui.edu/index.php/iiclr/article/view/17457
http://www.jstor.org/stable/2204207
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Dissimilarly, Indigenous Peoples-Crown territorial and legal ownership disputes are pursued 

through land claim negotiations with Canadian Courts as final arbiter. The problem with the latter 

is that Canadian courts76 are colonial structures steeped in a positivist law paradigm.77 

 

Where land cession Treaties do not exist (e.g., most of British Columbia and the Maritimes) it is 

plausible that uti possidetis, ita possideatis, of natural law origin, may be held up by the Crown as 

a shield. However, the exceptions in this principle provide a sword for Indigenous Peoples to pierce 

the colonial shield. But the arena for this battle cannot be the Canadian court system. For example, 

First Nations, not regulated by the Indian Act have elements of model two internal sovereignty; 

they have a very limited taxation authority, the CRA treats them like a municipal government, and 

section 35(1) of the Constitution Act does not explicitly list First Nations inherent jurisdictions. 

 
 

Rather, a non-Indian Act regulated First Nation, and/or its citizens, must claim inherent rights 

through section 35(1) and prove, on a case-by-case basis, that it has “Heads of Power”, not 

extinguished by the Crown, dating back to pre-colonization times. Arguably, this is a First Nation 

sovereignty myth predicated on form over substance. A possible proxy measure for First Nation 

sovereignty could be the quality of life and community development of these “Nations”. The 

quotation below is illuminating: 

 

 

76 Gayatri Spivak’s “Can the Subaltern Speak” (2020). Spivak argues that in a post-colonial context, although 

the colonized may speak, the colonizer remains deaf to their words. Arguably, this is reflected in the Supreme 

Court of Canada’s (SCC) treatment of First Nation inherent rights and section 35(1) of the Canadian 

Constitution, 1982. In two seminal cases, referred to later in the thesis, (Sparrow and van der Peete) the 

SCC’s starting point was the paramountcy of Canada’s sovereignty over First Nations. As such, the onus fell 

to First Nation parties to prove an inherent right according to a shifting standard set by the court, based on a 

narrow use of positive law. 
77 Brian Slattery, “‘Aboriginal Sovereignty and Imperial Claims’ (1991) 29 Osgoode Hall Law Journal 681- 

703. In a discussion of de jure and de facto sovereignty, Slattery gives a brief explanation of the role of 

positive law in colonization: “…by the end of the 18th Century, legal positivism had pretty much replaced 

natural law theories. For the positivists, like Jeremy Bentham who apparently coined the new designation 

“international law”, this law came from the positive actions of states. It grew out of state practice and 

convention (treaties), rather than out of the natural order of the world….” 
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It is impertinent to relegate…a legacy (of colonization) to a bygone era. The 

past is not the past when it shapes the present so profoundly. In Canada, 

Indigenous peoples continue to experience far poorer health and worse 

mortality than non-Indigenous people. The historical trauma of mistreatment, 

family separation, land theft, and exclusion of culture exerts substantial harm 

on physical and mental health and socioeconomic opportunities and transmits 

over generations. The tools of colonialism stripped Indigenous peoples of their 

rights and sovereignty in ways that persist today…colonial legacy lives on in 

structural racism. 78 [Emphasis added] 

 
 

Tangible reminders of colonial legacies are everywhere – could one be the involvement of the CRA 

in First Nation tax administration? Given the “consciousness” amongst colonized Peoples and 

Nations that rejects the perpetuation of colonial hegemony, even within a model two (internal) 

sovereignty arrangement, should a Crown agency, without any accountability to a First Nation, be 

entrusted to administer its tax laws? 

 

 

The answer to this question must incorporate one fact: “The concept of sovereignty, once relatively 

uncontested, has recently become a major bone of contention within international law and 

international relations theory. Rather than presupposing that the concept of sovereignty has a 

timeless or universal meaning, more recent scholarship has focused on the changing meanings of 

this concept across a variety of historical and political contexts”.79 It is precisely within this space 

of fluidity that this thesis locates itself. Its analysis draws on the German philosopher Friedrich 

Hegel’s notion of dialectics to understand how ideas and social constructions, such as sovereignty, 

change over time irrespective of the societal or “nation” context (that is a society is in a state of 

constant change because of inherent tensions between the status quo ideology and new ways of 

thinking that challenge the dominant epistemology thus forcing a new way of thinking about and 

being in the world).80 

 

 

78 The Lancet, supra note 19.  
79 J Bartelson, “The Concept of Sovereignty Revisited” (2006) 17:2 European Journal of International Law 

463–474, online: <https://academic.oup.com/ejil/article-lookup/doi/10.1093/ejil/chl006>. 463 
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The reader is reminded that this theoretical construction was adopted by the Indigenous activist and 

academic Glen Coulthard with his emphasis on the catalytic role that ressentiment would play. 

Hegelian dialectic helps us to understand that transformative change (synthesis) is the result of 

eruption of underlying conflict (antithesis) within a society’s dominant political-economy, legal 

and sociocultural systems (thesis). More iterations of the “thesis-antithesis-synthesis” process is 

required before Canada’s characterization as a Eurocentric two founding nations political construct is 

transformed to a constitutionally expanded multi-juridical81 (not multicultural) sovereign identity. 

A dialectic framing allows an unpacking of the epistemology that informs the evolution of the 

sovereignty concept within the present day context. Such initiatives must create a “third space”82 

for First Nations within an internal sovereignty arrangement (i.e., neither autonomous nor 

municipal). In this regard, the thesis does not present arguments for a model three type sovereignty. 

In line with Hegel’s thesis-antithesis-synthesis construction, the author attempts to demonstrate the 

malleability of Westphalian sovereignty.  

 

The contention is that the benchmark “model three” has yielded to global twentieth and twenty-

first century pressures; the Westphalian model of nation- state sovereignty, is not the same as it 

was in 1648 when the construction emerged out of religious and monarchical wars. For example, 

since World War II, the forces that shape Canada’s external sovereignty include membership in 

international bodies, regional and bi-lateral agreements, global civil society movements, and 

international jurisprudence, decisions of the International Court of Justice. All require degrees of 

surrendered sovereignty. 

 

 

80 Noteworthy is that Karl Marx was a member of a group of Hegelian followers, known as the young 

Hegelians, who is alleged to have turned Hegel’s dialectics on its head because Marx focused on the material 

conditions and the ownership of the means of production rather than metaphysical foundation for society’s 

epistemology. 
81 The author learned this term used by Professor John Borrows: “2016 Chevrette- Marx Lecture Series | 

Prof. John Borrows | Indigenous Legal Systems and Governance", online: 

<https://youtu.be/o6GVk_ng94M>. 
82 Bruyneel, supra note 57. 
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Internal imperatives that attenuate a model three Westphalian form of sovereignty include the 

incorporation of human rights instruments (such as UNDRIP, the Convention on the Elimination 

of all forms of Racial Discrimination 196583, and International Labour Organization conventions 

regarding Indigenous Peoples84) and judicial interpretation on the scope and depth of section 35(1) 

of the Constitution Act. For example, in R v Sparrow (1990)85 the Supreme Court of Canada said 

“(t)he words ‘recognized and affirmed’ impliedly authorized federal laws (later expanded to include 

provincial laws as well) that could be justified as reasonable limits on Aboriginal and treaty rights.”86 

This legal principle was changed by the same court in Tsilhqot’in Nation v. British Columbia, 2014 

where Aboriginal Rights and Aboriginal Title were confirmed.87 

 
 

In 2022 any legislative or government administrative action that potentially narrow First Nation 

internal sovereignty is subject to the UNDRIP’s Article 19 regarding free, prior, informed consent 

where their territorial rights may be infringed by provincial or federal government legislative 

enactments or reform.88 In other words, although First Nations do not have the same powers as 

Provinces, federal legislation, international obligations and Tsilhqot’in Nation negate the Sparrow 

principle. This means that within Canada’s colonial legal and political framing, First Nations may 

enjoy, at a minimum, a model one “plus” form of sovereignty. 

 
 

 

83 UN General Assembly, International Convention on the Elimination of All Forms of Racial Discrimination, 

21 December 1965, United Nations, Treaty Series, vol. 660, p. 195, online: 

<https://www.refworld.org/docid/3ae6b3940.html>. 
84 C169 - Indigenous and Tribal Peoples Convention, 1989 (No. 169) online: 

<https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C169>. 
85 R v Sparrow, [1990] 1 S.C.R. 1075 (Sparrow). This was the SCC’s first test of section 35(1). The court 

adopted a dynamic purposive approach to interpret the section and reasoned that it must be given a generous 

and liberal interpretation because rights are not “frozen” in time. 

86 Peter W Hogg & Daniel Styler, “Statutory Limitation of Aboriginal or Treaty Rights: What Counts as 

Justification?” (2015) 1:1 Lakehead Law Journal 3–15, at 4 

online: <https://llj.lakeheadu.ca/article/view/1407>. 
87 Tsilhqot’in Nation v. British Columbia, SCC 44, [2014] 2 S.C.R. 256 (Tsilhquot’in). 
88 Article 19 - States shall consult and cooperate in good faith with the indigenous peoples concerned through 

their own representative institutions in order to obtain their free, prior and informed consent before adopting 

and implementing legislative or administrative measures that may affect them. 

http://www.refworld.org/docid/3ae6b3940.html
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB%3A12100%3A0%3A%3ANO%3A%3AP12100_ILO_CODE%3AC169
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The exercise of limited tax authority (i.e., personal income and goods and services taxes) is an 

example of the “plus” because municipal governments do not have this authority. The term 

“municipal plus” is used because section 35(1) of the Constitution Act is far from being defined. 

First Nation’s rights, compared to provincial or federal government section 91/92 Constitutional 

powers, are still very narrow.  

 

With the above in mind, the words of Taiaiake Alfred - “fraud”, “abuse” and “illegal”89 - resonate 

of the power imbalance which continues to permeate relations between First Nations and the 

Crown. Arguably, at best, some First Nations exercise a model one “plus” (municipal) sovereignty. 

And this is despite campaigns like “Idle No More”, concrete evidence of the harm caused by the 

residential school system and the sixties scoop, the existence of Treaties, oral histories and 

Indigenous artefacts (e.g., wampum belts) that document legal relationships between Indigenous 

Peoples and European/Canadian Crown. 

 
 

This thesis explores the model one plus (i.e., municipal plus) type of First Nation sovereignty by 

examining how Tax Administration Agreements, between First Nations and the Crown (Federal 

Department of Finance) originate, are implemented, and impact First Nations citizens and, by 

extension, sovereignty. Cautiously argued is that First Nations, to be unfettered in determining their 

surplus/wealth redistribution policies and practices, and within a contemporary timeframe, must of 

their own decide what surplus sharing system is appropriate for their Nation. This would turn the 

current practice of First Nations’ wholesale adoption of Canada’s tax system on its head. As part of 

a First Nation decolonization and sovereignty discourse, three legal strands enable a critical 

analysis of the impact of Tax Administration Agreement.  

 

 

89 Gerald Taiaiake Alfred: Resurgence of Traditional Ways of Being: Indigenous Paths of Action and Freedom 

(2009). ASU Library Channel Classic Presentation. Online: https://www.youtube.com/watch?v=3ABP5QhetYs
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These are: Indigenous Peoples’ rights90, sections 25 and 35(1) of the Constitution Act, 1982, and the 

Supreme Court of Canada’s (SCC) categorization, in Guerin v The Queen, 198491, of First Nation 

rights as sui generis.92 Regarding sui generis, the Centre for Constitutional Studies explains: 

 

…sui generis is a legal term describing the relationship between the 

Government (the Crown) and the Aboriginal peoples of Canada in relation to 

Aboriginal title, rights, and treaties. These rights and relationships are “unique,” 

“one of a kind,” or “in their own class.” This is due both to the unique place of 

these rights and relationships in Canadian law and the source of the rights, since 

Aboriginal peoples occupied Canada prior to settlement by Europeans.93 
 

 

 

 

 

It is on the sui generis legal categorization of First Nations and their citizens, within an overarching 

sovereignty discussion, that the thesis probes the CRA’s involvement in tax administration. A 

conceptual jump is made from the Guerin sui generis categorization to a generalization of how 

Crown institutions must provide services to First Nation citizens as a collective right. Throughout 

the thesis, therefore, sui generis is the benchmark for administrative service. It is argued that the 

treatment of First Nation citizens cannot be the same as that given to Settlers. First Nation citizens 

should have a unique interaction within government bureaucracies and this requires a differentiated 

service rendering. This raises the question: Has the CRA transformed to respect the Taxpayers’ 

Bill of Rights as it extends to the sui generis collective rights of First Nations?94  

 
 

 

 

 

 

 

 

 

90 UNDRIP supra note 14 
91 Guerin v The Queen, [1984] 2 SCR 335 [Guerin]. 
92 John Borrows & Leonard I Rotman, “The Sui Generis Nature of Aboriginal Rights: Does it Make a 

Difference” (1997) 36:1 Alberta Law Review 9, online: 

<https://albertalawreview.com/index.php/ALR/article/view/1018> 
93 Centre for Constitutional Studies, Aboriginal Rights, Sui Generis, online: 

https://www.constitutionalstudies.ca/2019/07/sui-generis/ 
94 Canada Revenue Agency, “Taxpayer Bill of Rights Guide: Understanding your rights as a taxpayer”, (8 

September 2014), online: <https://www.canada.ca/en/revenue-agency/services/forms-

publications/publications/rc17/taxpayer- bill-rights-guide-understanding-your-rights-a-taxpayer.html> Last 

Modified: 2021-04-08. 

http://www.canada.ca/en/revenue-agency/services/forms-publications/publications/rc17/taxpayer-
http://www.canada.ca/en/revenue-agency/services/forms-publications/publications/rc17/taxpayer-
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Given the sui generis categorization of First Nations and their citizens’ legal status, as already 

stated, the impact of CRA action on First Nation sovereignty95 may be narrowed to the question: 

“Is same treatment consistent with a model two internal sovereignty legal and political status?” In 

other words, should the CRA, with significant legal power and administrative resources, apply the 

same policies, standard operating procedures, service channels and systems, and other institutional 

capabilities used with Settler Canadians? Is a same treatment approach (i.e., the CRA treats all 

taxpayers and benefit claimants the same) enabling or undermining Canada’s nation-to-nation 

reconciliation narrative and First Nation decolonization aspirations? 

 

 

4. Framing the questions 

 
 

It has already been said that this thesis uses a “decolonization-sovereignty” abstraction96 to assess 

the impact of Tax Administration Agreements as a narrow indicator of First Nation model two 

internal sovereignty. It does this, in part, through a literature review of the fiscal framework within 

which First Nation Tax Administration Agreements are located. Amongst others, the elements of 

this fiscal framework include own source revenue, inherent taxation authority, tax harmonization, 

and tax administration. The examination of the latter forces a step back from current First Nation- 

Crown arrangements. It starts with three questions: (1) how First Nations pre-colonization 

distributed/redistributed surplus production (wealth) amongst their citizens; (2) the appropriateness 

of such practices in a contemporary context; and (3) the need for change.   

 

 
 

95 The use of the term “sovereignty” is not in terms of the model three Westphalian modern state framework. 

Rather, as will be discussed later, it refers to models one and two which incorporate subordinate (to the federal 

government) authorities for self-government and self-determination. Sovereignty in this context should not 

be understood to mean that First Nations enjoy the powers of a nation state, recognized by international 

bodies like the United Nations. 
96 By this term “decolonization-sovereignty” the author refers to the three core elements of sovereignty 

(territorial jurisdiction and integrity, self-determination and self-government) as they would exist if First 

Nations are to be substantively de-colonized i.e., restoration through contemporary forms of their pre- 

colonization nation-statehood, political-economy, and socio-cultural being-in-the-world.
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Phrased differently, using an historical view of First Nation pre-colonization surplus sharing and 

redistribution traditions, what policy deductions can be made to inform the reconciliation goal of 

nation-to-nation negotiations? Such understanding may help First Nation decision makers when 

they engage the Crown on fiscal and other aspects of their Treaties. For example, given their 

relatively small tax bases, do they want to continue to impose taxes on their citizens and have the 

CRA administer these? In other words, is it premature to impose, albeit limited, taxes on the 

citizens of a model two sovereign First Nation especially when an unaccountable Crown agency is 

the administrator? As a substantive model two (internal) sovereign nation, a First Nation’s 

sovereign authority should include unfettered decision- making about surplus and wealth 

redistribution. The outcome of this inquiry is an input for First Nation modern sovereignty 

conceptions and thus, their inter-nation relations with the Crown. 

 

A First Nation should be able to decide, in line with its traditional practices, the most appropriate 

ways to achieve surplus redistribution. Discussions about this unfettered authority must be located 

within a natural law and de- colonization world-view. Empirical evidence about the impact of 

Canada’s taxation system on First Nation sovereignty and citizen rights is unavailable. Hence, 

although the CRA provides uniform and standardized administration, is its “one size fits all” 

approach reflective of the sui generis legal status of First Nations and their citizens? Several 

aspects of First Nation sovereignty may be infringed by the “same treatment is fair treatment” CRA 

approach. Without empirical data, concerns about CRA adverse impact remain speculative. The 

argument for First Nations to adopt and harmonize with Canada’s taxation system (for example, 

policy, laws, and administration) is, therefore, without a rational legal-political-economic basis. 

 
 

Three unknowns thus remain: (1) Is the CRA’s approach informed by the legal requirement for sui 

generis Crown interventions? (2) Is it sensitive to the colonial legacies that afflict First Nations and 

their citizens (e.g., socio-economic and psychological harm of the residential school system, a 
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resulting mistrust towards Crown institutions, and indices like the community well-being index97)? 

(3) Why are pre-colonization First Nation surplus redistribution practices not given primacy over 

Canada’s taxation system? Regarding the first point, a decolonization agenda that operates within 

an internal sovereignty (that is, domestic dependence) requires that Crown agencies, like the CRA, 

assume  an  active  role  in  promoting  reconciliation  by  offering  a  “segmented  service” to First 

Nations and their citizens.  In providing a tailored service offering to First Nations, the CRA must 

take account of colonial legacies. The point of Indigenous cultural practices is critical although 

Canada’s Supreme Court jurisprudence has arguably placed unreasonable hurdles in the way of 

First Nation citizens who may experience CRA action as an infringement of their rights, especially 

when these are defined in terms of their historical traditions and the UNDRIP. The author resists the 

tendency to speak about a “proverbial bottom line” and thus defaults to the Indigenous concept of the 

circle.  

 

In this framing, it is necessary to return to the question - Is the CRA’s “same treatment” of First 

Nations and their citizens reconcilable with their sui generis legal categorization, especially when 

this concept is linked to inherent dignity (for example, civil, political, economic, social, cultural, 

and environmental rights) as lived and observed in pre-colonial Indigenous cultural systems? A 

notable input regarding the spectrum of authorities to be relied upon when demonstrating inherent 

rights, relating to culture and values, is a comment from the Royal Commission on Aboriginal 

People: Partners in Confederation (1993): 

 
 

97 “No Easy Answers: Insights into Community Well-being among First Nations - Graduate School of Public 

Policy”, online: <https://www.schoolofpublicpolicy.sk.ca/research/publications/policy-brief/community- 

well-being-among-first-nations.php>. The CWB index is a composite index based on Statistics Canada's 

Census of Population (1981 to 2006, 2016) and the National Household Survey (2011). “From the first CWB 

index in 1981 to 2016, the average First Nation score has risen from 45.0 to 58.4, the Inuit score from 46.1 

to 61.3, and the non-Indigenous score from 64.5 to 77.5. (Scores range from 0 – 100.) All three scores have 

risen, but the gaps between non- Indigenous on the one hand, and either First Nation or Inuit have remained 

nearly constant.” 

http://www.schoolofpublicpolicy.sk.ca/research/publications/policy-brief/community-
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In considering the Aboriginal right of self-government in the Canadian 

Constitution, Commissioners do not mean to suggest that the Constitution is the 

only source of this right or that the judicial route is the preferred way to 

articulate it. Other possible sources for the right exist, such as international law, 

natural law, treaties, and the laws, constitutions, and spiritual beliefs of 

Aboriginal peoples; and other methods of articulating the right are available. 

These topics deserve consideration in their own right.98 [Emphasis added] 
 

The Commission’s words “…other possible sources…” can be read as supportive of a natural law 

approach to understanding the substance of inherent Indigenous rights. However, the SCC 

jurisprudence indicates a privileging of the Crown. For example, in Sparrow it was held that the onus 

was on the Indigenous claimant to demonstrate that a practice claimed as an Aboriginal right existed 

pre-colonization, and “became constitutionally entrenched in 1982, if it had existed prior to the 

accession of Crown sovereignty, and had not clearly and properly been extinguished by the Crown 

before 1982.”99 This test was not as narrow as that set out six years later in R. v. Van der Peet 

(1996)100. In this case, it was held that only those customs, practices or traditions that were "a central 

and significant part of the society's distinctive culture” prior to contact with Europeans qualify as 

Aboriginal rights - with each claim for inherent right decided on a case-by-case basis. 101 The 

alleged Eurocentric colonial values and positive law bias of the SCC’s jurisprudence regarding 

Indigenous matters has been criticized by Aboriginal groups102 and scholars103 alike. 

 

98 Supra note 9, Partners in confederation: aboriginal peoples, self-government, and the Constitution (Ottawa: 

Royal Commission on Aboriginal Peoples, 1993), preface. 
99 Sparrow supra note 85 
100 R. v. Van der Peet, 1996 CanLII 216 (SCC), [1996] 2 SCR 507. (Van der Peet) Online: 

<https://canlii.ca/t/1fr8r> 

“…in order to be an aboriginal right an activity must be an element of a practice, custom or tradition integral 

to the distinctive culture of the aboriginal group claiming the right” (para. 46). 
101 Russel Lawrence Barsh & James Youngblood Henderson, “The Supreme Court’s Van der Peet Trilogy: 

Naive Imperialism and Ropes of Sand” (1997) 42 McGill Law Journal 998 online: 

https://lawjournal.mcgill.ca/wp-content/uploads/pdf/5306792-42.BarshHenderson.pdf  
102 Supra note 100. 

103 Luca Brown, “Canada’s treatment of Indigenous Rights”, (27 September 2017), online: The McGill Daily 

online: <https://www.mcgilldaily.com/2017/09/canadas-treatment-of-indigenous-rights/>. John Borrows 

commented on the implications of UNDRIP… In reference to the SCC’s jurisprudence regarding section 35(1) 

of the Constitution Act, he is quoted as saying, “I would like this to mean a repudiation of the way the Supreme 

Court of Canada approaches Aboriginal treaty rights under section 35.1 of the Constitution…What UNDRIP 

does is set [rights] in place without having to prove them. There’s a recognition that Indigenous peoples have 

a right to self-determination, have a right to land, languages, media, family relations without having to go 

through an expansive process of having to justify that to anyone else in the world….” 

http://www.mcgilldaily.com/2017/09/canadas-treatment-of-indigenous-rights/
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Critics argue that non-Aboriginal Judges do not fully appreciate Aboriginal culture - such practices 

are deemed peripheral to Euro-Settler society. The Courts disregard pertinent Aboriginal practices 

and recordings (oral and otherwise) of inherent rights or international Treaties (with the Crown).104 

In reference to the positivist Euro-centric approach of SCC jurisprudence, Slattery105 explained the 

SCC has deferred to the “act of state” doctrine, which results in a circular logic being applied to 

inherent rights.106 He contends that a natural law interpretation, based on normative sources and 

fundamental principles of justice, is the appropriate method for adjudicating inherent rights disputes 

and according commensurate weighting of competing legal systems (i.e., Indigenous and Crown): 

If the standards of one domestic legal system are chosen over those of another 

without explanation, the solution is arbitrary. If reasons are supplied, they must 

be founded on principles that transcend the competing domestic systems 

involved, for to draw reasons from just one system or another is both circular 

and arbitrary. The question of which system of law should govern cannot be 

resolved by reference to principles secreted by one of the competing systems 

without assuming the supremacy of that system, which is the very question to 

be resolved…When it comes to reconstructing the legal history of their own 

countries, courts cannot take refuge in the act of state doctrine without forfeiting 

their moral authority and acting as passive instruments of colonial 

rule….107[Emphasis added] 

 
 

Laudable in its moral and legal underpinnings Slattery’s contention may be, the fact remains that 

for Indigenous (Aboriginal) Peoples in what is now Canada, the issue of territorial definition and 

inherent rights continue but are stymied by principles like uti possidetis juris: 

 

The legal character of this principle is unclear;…depending on various 

situations, it has been referred to as a rule, principle, customary international 

law, technique, policy decision, and political tenet…[It] favors actual 

possession regardless of how it was reached and does not distinguish between 

de facto and de jure possession. These colonial administrative borders almost 

never were drawn to conform to the boundaries of the inhabiting populations 

and almost always cut through them, resulting in nations becoming trapped 

within new states. This indiscriminate application of uti possidetis juris in the 

name of acquiring “stability and finality” resulted in many claims of the right 

to self-determination and border disputes. This principle is prized by states that 

 
 

104 Barsh & Henderson, supra note 101, at 1000 
105 Slattery, supra note 75. 
106 Ibid. 691 
107 Ibid. 692 
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emerged through the decolonization process, because it guarantees their 

territorial integrity. Over the years the principle of uti possidetis has been 

stretched and applied to postcolonial borders to maintain the finality of borders 

in situations such as territorial breakups, an example being Yugoslavia.108 

 
 

A positive outcome of criticism about judicial pronouncements, about matters arguably of an 

international relations nature, has been the attenuation of the role of the alleged Euro-bias of the 

Courts. This has rendered tenuous the bedrock “legal certainty” that favoured Crown-Aboriginal 

litigation. The resulting Crown policy change, away from litigation to negotiation, is reflected in 

the nation-to-nation reconciliation framework. Noteworthy about this approach is that the principle 

of uti possidetis juris (intended to avoid succession of fractures of a nation state) does not figure 

although there may be space for application as a negotiation leverage. 

 
 

The principle’s exclusion may be to avoid centrifugal conflicts that may erupt, along racial, ethnic 

and other lines, when the legitimacy of Canada, itself a colonial construction, is challenged by the 

reassertion of Indigenous precolonial sovereignty.109 However, with uti possidetis juris, Crown- 

Indigenous Treaties, and Indigenous inherent pre-colonial sovereignty, all anchored in the self- 

determination edict entrenched in international instruments like the Right to the Elimination of 

Racial Discrimination, the United Nations Declaration on the Rights of Indigenous Peoples, the 

International Bill of Rights, and the United Nations Charter, the Canadian Crown is enjoined to 

find natural law alternatives, perhaps steeped in a notion of morality and ethics, to guide its 

reconciliation with Indigenous Peoples. 

 

 
 
 

108 “Uti Possidetis Juris”, online: obo <https://www.oxfordbibliographies.com/view/document/obo- 

9780199796953/obo-9780199796953-0065.xml>. 
109 Abraham Bell & Eugene Kontorovich, “Palestine, Uti Possidetis Juris and the Borders of Israel” (2016) 

SSRN Journal, online: <https://www.ssrn.com/abstract=2745094>. 

“Uti possidetis juris is widely acknowledged as the doctrine of customary international law that is central to 

determining territorial sovereignty in the era of decolonization. The doctrine provides that emerging states 

presumptively inherit their pre-independence administrative boundaries.” 634 

http://www.oxfordbibliographies.com/view/document/obo-
http://www.ssrn.com/abstract%3D2745094
http://www.ssrn.com/abstract%3D2745094
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The point of a “moral authority” or ethics, emanating from traditional and normative sources, is at 

the core of the de-colonization discourse.110 In reference to First Nation sovereignty and the impact 

of Tax Administration Agreements, the challenge is to keep surplus and wealth redistribution 

(policy and practice) a sovereignty characteristic rather than an outcome of litigation or an 

imposition by the Canadian Crown. The insertion of Tax Administration Agreements into a First 

Nation sovereignty model forces a consideration of the power disparity between the Canadian 

Crown and First Nations. In such a review, the significance of the UNDRIP111, a natural law 

interpretation of section 35(1) of the Constitution Act112, and a de-colonized application of the 

SCC’s sui generis legal principle should lead to an outcome more in line with model two of the 

Westphalian constellation (as developed by the author). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

110 National Programme on Technology enhanced Learning, Post-Colonial Literature, Government of Indian, 

Lecture 17 -Gayatri C. Spivak: Answering the question Can the Subaltern Speak? (2017). 

Online: https://www.youtube.com/watch?v=8nxjtmeoBz0 
111 Article 46(1) of UNDRIP may be a cause for concern regarding substantive (or model three) Indigenous 

Peoples’ sovereignty. The Article states : ”Nothing in this Declaration may be interpreted as implying for 

any State, people, group or person any right to engage in any activity or to perform any act contrary to the 

Charter of the United Nations or construed as authorizing or encouraging any action which would dismember 

or impair, totally or in part, the territorial integrity or political unity of sovereign and independent 

States.”[Emphasis added] However, the discourse of First Nation sovereignty, informed by natural justice 

principles and the international human rights dispensation (Articles 46(2) and 46(3)), cannot to interpreted 

as activity or the performance of any act. Discourse, as part of a negotiation process, does not fall into article 

46(1). 
112 Brown, supra note 103.

http://www.youtube.com/watch?v=8nxjtmeoBz0
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Chapter 2 Thesis format 

1. Purpose 
 

This thesis is primarily a theoretical analysis of Tax Administration Agreements as one element of 

the legal and political framework within which First Nation sovereignty (model two) exists. It is 

comprised of two qualitative methods which makes it both doctrinal and empirical: 

 

(1) Doctrinal - primary information gathering was carried out through a documentary review of 

relevant court cases, journal articles, online publications, government documents, newspaper 

articles, YouTube lectures, and other forms of recorded/written references; and 

 
 

(2) Empirical – fieldwork with the Nisga’a Nation to “ground” conceptual findings from the 

documentary review. An underlying logic of the field research is: “If the citizens of a Modern 

Treaty First Nation have negative experiences with the CRA and these cannot be reasonably 

justified within the SCC’s sui generis principle, sections 25 and 35 of the Constitution Act, 1982 

and the UNDRIP, there may be a need for Modern Treaty First Nations to reconsider their 

diplomatic and policy positions regarding Canada’s taxation system (i.e., tax laws and 

administration). 

 
 

2. Thesis limitations 

 
This thesis is the result of a doctrinal investigation (i.e., the study of primary and secondary literary 

sources) and empirical research (i.e., qualitative field study comprised of a structured survey). These 

two knowledge sources create a strong basis to make observations and/or conclusions about the issue 

of Tax Administration Agreements and First Nation sovereignty. 

 

However, the limited scope of the field research does not enable generalizations to all First Nations 

(e.g., the sample comprised 52 respondents and 10 test questionnaires). The results are specific to 

the experience of the Nisga’a Nation and can inform the Nation’s policy making regarding the 

appropriateness of their current  taxation system (i.e., tax laws and tax administration 
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arrangements). To have a broader application, more empirical research involving other First 

Nations, the Department of Finance, and the Canada Revenue Agency is required. 

 
 

3. Field research methodology 
 

“From the vantage point of the colonized, a position from which I write, and 

choose to privilege, the term ‘research’ is inextricably linked to European 

imperialism and colonialism. The word itself, ‘research’, is probably one of the 

dirtiest words in the indigenous world’s vocabulary. When mentioned in many 

indigenous contexts, it stirs up silence, it conjures up bad memories, it raises a 

smile that is knowing and distrustful. It is so powerful that indigenous people 

even write poetry about research. The ways in which scientific research is 

implicated in the worst excesses of colonialism remains a powerful remembered 

history for many of the world’s colonized peoples. It is a history that still 

offends the deepest sense of our humanity….”113 

 

Field research was carried out through the Nisga’a research unit. Two questionnaires were used, as 

a proxy indicator of the impact of the CRA on Nisga’a sovereignty – one for personal income tax 

filers and one for social benefit claimants. Two questionnaires were necessary because, in order to 

receive social benefits, a claimant must file a tax return (this is the basis for calculating the quantum 

of the social benefit). This applies whether the claimant is a modern treaty or Indian Act regulated 

First Nation citizen. A tax filer, on the other hand, may not be a social benefit claimant (especially 

if the tax filer does not have minor children/dependents) so his/her engagement with the CRA may 

be limited to tax administration. The questions were developed with the Taxpayers’ Bill of Rights114
 

 
 

113 “Decolonizing Methodologies Quotes by Linda Tuhiwai Smith”, online: 

<https://www.goodreads.com/work/quotes/217974-decolonizing-methodologies-research-and-indigenous- 

peoples>. 
114 The right to: (1) receive entitlements and to pay no more and no less than what is required by law; (2) 

service in both official languages; (3) privacy and confidentiality; (4) a formal review and a subsequent 

appeal; (5) be treated professionally, courteously, and fairly; (6) complete, accurate, clear, and timely 

information; (7) unless otherwise provided by law, not to pay income tax amounts in dispute before you have 

had an impartial review; (8) have the law applied consistently; (9) lodge a service complaint and to be 

provided with an explanation of our findings; (10) have the costs of compliance taken into account when 

administering tax legislation; (11) expect us to be accountable; (12) relief from penalties and interest under 

tax legislation because of extraordinary circumstances; (13) expect us to publish our service standards and 

report annually; (14) expect us to warn you about questionable tax schemes in a timely manner; (15) be 

represented by a person of your choice; (16) lodge a service complaint and request a formal review without 

fear of reprisal. 

http://www.goodreads.com/work/quotes/217974-decolonizing-methodologies-research-and-indigenous-
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as a reference. 115 The administrative fairness underpinnings of the Taxpayers’ Bill of Rights (TBR) 

was used as an assessment standard. 

 
 

A small sample of Nisga’a citizens, resident on and off Nisga’a territory, participated in the survey 

(actual sample 52 respondents in addition to a pilot group of 10 respondents). The questions 

pertained to their experience with the CRA. Participation was voluntary and no participation fees 

were paid. The questionnaire included four sections: 

Section “A” –  Demographic Information [optional]; 

 

Section “B” – Benefits Claimants [completed by unemployed respondent receiving government 

social benefits e.g., social assistance, disability grant, unemployment insurance, 

etc.]; 

 

Section “C” –  Income tax filers [completed by respondent who have filed a tax return]; and 

Section “D” – CRA Disputes and Audits [completed by everyone]. 

Insights gleaned from the survey raised future policy considerations about the 

quality of service the CRA should provide to Nisga’a citizens. 

 

 

4. Chapter outline 
 

The topics included in this chapter are: 

 

▪ The operationalization of four terms –Aboriginal/Indigenous116; Indian Act and Modern Treaty 

First Nation; sovereignty defined from the Westphalian benchmark; and Tax Administration 

Agreement.117 

 

 
 

115 Canada Revenue Agency, “Taxpayer Bill of Rights Guide: Understanding your rights as a taxpayer”, (8 

September 2014), online: aem <https://www.canada.ca/en/revenue-agency/services/forms- 

publications/publications/rc17/taxpayer-bill-rights-guide-understanding-your-rights-a-taxpayer.html#toc1> 

Last Modified: 2020-02-10. 

“The Taxpayer Bill of Rights builds upon the Canada's Revenue Agency's corporate values of 

professionalism, respect, integrity, and collaboration. It describes the treatment…(taxpayers)… are entitled 

to when…(they) deal with the CRA. It defines 16 rights and the CRA’s “Commitment to Small Business”. 
116 For illustrative purposes, the author presents an original model (schematic one) to differentiate Indian 

Act regulated and Modern Treaty First Nations. 
117 Subsection 2.3 provides an explanation of Tax Administration Agreements with the Nisga’a Nation as 

an example. Again, the author presents an own creation (schematic two) to characterize the location of Tax 

Administration Agreement’s within the Crown-Modern Treaty First Nation Framework. 

http://www.canada.ca/en/revenue-agency/services/forms-
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▪ A discussion of the notion of sovereignty in terms of - federalism with subnational self- 

government (i.e., the status quo); nation-to-nation confederation (i.e., the precolonial reality of 

several First Nations); and statehood/self-determination118 with voluntary alliances (i.e., the 

Westphalian model). 

 

▪ An explanation of Tax Administration Agreements based on a schematic (author’s depiction) 

locating these Agreements within a First Nation-Crown treaty negotiation framework. The 

purpose of this schematic is to delineate legal relationships between the Crown and First 

Nations, which do not include the CRA, although the CRA performs a critical enforcement 

function. This focus is broadened to include the role of the CRA as benefits administrator. 

 

▪ The field study methodology and, as a control measure, the author’s research orientation, as a 

naturalized Settler Canadian of South Asian origin, for working with Indigenous communities 

is also narrated and the appropriateness of an action research methodology, in this context, is 

explained. 

 

▪ The author’s biases towards colonial systems, inculcated through her life experiences as a 

visible minority Settler in Canada. The limitation of the thesis is also acknowledged e.g., since 

only one First Nation is examined the findings are not generalizable to all First Nations. 

 
 

The issue of systemic and behavioural violations, on the part of CRA officials, of First Nation 

citizens’ sui generis rights is introduced. This discussion raises concerns about the socioeconomic 

impact on First Nation citizens and highlights the possible “double jeopardy” First Nation citizens 

could find themselves in if they do not have taxable income but must file a tax return to claim a 

needed social benefit. The implications of this, in the context of poor community development,119 

 
 
 

118 “Self-determination of indigenous peoples - IWGIA - International Work Group for Indigenous Affairs”, 

online: <https://www.iwgia.org/en/focus/land-rights/330-self-determination-of-indigenous-peoples.html>. 

“The right of self-determination of peoples is a fundamental principle of international law. It is embodied in 

the Charter of the United Nations and the International Covenant on Civil and Political Rights and the 

International Covenant on Economic, Social and Cultural Rights. Common Article 1, paragraph 1 of these 

Covenants provides that: ‘All peoples have the rights of self-determination. By virtue of that right, they freely 

determine their political status and freely pursue their economic, social and cultural development.’” 
119 “Profile of Indigenous Canada: Trends and data needs | Linking Indigenous Communities with Regional 

Development in Canada | OECD iLibrary”, online: <https://www.oecd-ilibrary.org/sites/e6cc8722- 

en/index.html?itemId=/content/component/e6cc8722-en&mimeType=text/html>. 

http://www.iwgia.org/en/focus/land-rights/330-self-determination-of-indigenous-peoples.html
http://www.iwgia.org/en/focus/land-rights/330-self-determination-of-indigenous-peoples.html
http://www.oecd-ilibrary.org/sites/e6cc8722-
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are mentioned. The chapter concludes with a thumbnail sketch of the rest of the thesis on a chapter- 

by-chapter basis. 

 
 

5. Terminology 

 
Throughout this thesis, the terms “Aboriginal” and “Indigenous”120 are used interchangeably to 

refer to three groupings of people, i.e., First Nation, Metis, and Inuit peoples. This is explained in 

the Royal Commission on Aboriginal People (RCAP): “The Commission uses the term Aboriginal 

people to refer to the indigenous inhabitants of Canada…to refer in general to Inuit and to First 

Nations and Métis people, without regard to their separate origins and identities….”.121 In a legal 

context, however, the words have a different meaning. When referred to as “Aboriginal Law”, 

Aboriginal characterizes the system of policies, laws, and practices imposed by European 

colonizers, to subjugate and rule over the original inhabitants of what is now Canada. 

 
 

The Indian Act is the most poignant example. The latter term “Indigenous” does not have any legal 

significance in Canada outside of UNDRIP--the only constitutionally relevant term at this point is 

“Aboriginal”. However, its non-legal usage includes pre-and-post colonization mores, traditional 

practices, legal systems, governance structures, and surplus sharing methods of a particular First 

Nation as they have evolved or transformed into the present. This definition differs from the 

Supreme Court of Canada’s reasoning in Van der Peete122 which restricted Aboriginal rights to 

distinct and culturally essential pre-colonial practices. Section 35(2) of the Constitution Act, uses 

the term “Indians” rather than First Nations: “In this Act, ‘aboriginal peoples of Canada’ includes 

 

 

 

 
 

120 Ibid. 
121 Supra note 9, “Highlights  from  the  Report  of  the  Royal  Commission  on  Aboriginal  Peoples”,  

online: <https://www.rcaanc-cirnac.gc.ca/eng/1100100014597/1572547985018>. 
122 Canada, supra note 62. 

http://www.rcaanc-cirnac.gc.ca/eng/1100100014597/1572547985018
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Schematic 1: Distinguishing MT and IA FNs 

BENEFIT CLAIMAINTS 

the Indian, Inuit and Métis peoples of Canada.”123 This nomenclature will, however, not be 

followed. The legal construct “Indian”, now a pejorative term, pertains to the notion of “status”124 (a 

legal characterization based on section five of the Indian Act) assigned to a First Nation person, 

when he/she/they are registered, as a member of a Nation, with the governing federal department 

(the name of this department has changed over the decades). 

 
 

Modern Treaty First Nation governments administer social, economic and infrastructure 

development programmes; and since they are deemed municipal governments by the Income Tax 

Act, they are subject to the same tax treatment as local governments. To conceptualize the primary 

and secondary thesis questions, in the context of the Indian Act-modern treaty differentiation, 

schematic two below is helpful. It distinguishes modern treaty from Indian Act First Nations and 

the tax treatment of their citizens. Because section 87 of the Indian Act was intended to safeguard 

First Nation reserve property from the reach of unscrupulous Settler schemes, the thesis cursorily 

examines how the CRA administers this exemption. 

 

 

 

 

 
 

 

 

 

 

 

 

 

SECTION 89 
SEIZURE… 

 

Schematic 1: Tax Treatment of First Nations [Author’s 

own] 

 
BENEFIT CLAIMANTS 

 

  

 

  

123 Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, c11 (Constitution Act)., 

supra note 26. 
124 Government of Canada; Indigenous and Northern Affairs Canada; Communications Branch, “What is 

Indian status”, (3 November 2008), online: <https://www.sac- 

isc.gc.ca/eng/1100100032463/1572459644986> Last Modified: 2020-04-29. 
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On a conceptual level, schematic two locates the CRA-Tax Administration Agreement and 

differentiates it from the Indian Act section 87/89 tax dispensation. The bottom box on the left side 

highlights where the two schemes overlap in that some Indian Act regulated First Nations opt to 

impose consumption taxes (goods and services/sales) and thus they, like Modern Treaty First 

Nations, have Tax Administration Agreements that are implemented by the CRA. Both Indian Act 

and Modern Treaty First Nations may exercise taxation power but First Nations, regulated by the 

Indian Act, may do so only pursuant to federal legislation (i.e., First Nation Goods and Services 

Tax /First Nations Sales Tax). Other than the section five requirements regarding “Indian status”, 

which continues their entitlement to federal transfers and programmes, the Indian Act does not 

apply to Modern Treaty First Nation citizens. The Nisga’a Nation, for example, is said to have 

exited the Indian Act; all sections of this Act, except for section five (the keeping of an Indian 

Register),125 no longer apply to the Nisga’a Nation and its citizens. 

 
 

As part of its settlement agreements, the Nisga’a generate public revenues through taxes and other 

financial measures such as the collection of royalties from foreign or national extractive industries 

operating on their territories. The decision to pursue tax revenue, as part of a push for Own Source 

Revenue,126 which is offset against the federal government’s transfer payments to self-governing 

groups (OSR offset), can be characterized as a location on a tax policy continuum - on the right 

side sits the Nisga’a Nation with authority to impose only two taxes (personal income and goods 

 

 
 

125 Supra note ll6. 

5 (1) There shall be maintained in the Department an Indian Register in which shall be recorded the name 

of every person who is entitled to be registered as an Indian under this Act. 
126 Government of Canada; Indigenous and Northern Affairs Canada, “Own-source revenue for self- 

governing groups”, (28 November 2012), online: <https://www.rcaanc- 

cirnac.gc.ca/eng/1354117773784/1539869378991> Last Modified: 2016-09-14. 

Own-source revenue (OSR) is the revenue that an Aboriginal government raises by collecting taxes and 

resource revenues or by generating business and other income. Under self-government agreements, 

Aboriginal governments use some of this revenue to contribute to the costs of their own operations, such as 

providing programs and services to their citizens. 
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and services); on the left side sits First Nations that refuse to impose any form of individualized 

direct taxation. 

 
 

Chapter sixteen of the Nisga’a Land Settlement Agreement pertains to the direct taxation powers 

the Nation could acquire but, this is subject to the willingness of the federal and provincial 

governments to vacate tax room; in other words, a Province can decide if, at all, it wants to give up 

its share of personal and goods and services taxes. If one party is dependent on a second party’s 

“generosity”, this is not an equal power base. In the Nisga’a arrangement, the exercise of limited 

taxation powers is a delegated federal and provincial authority wrapped in the language of inherent 

rights recognition. Moreover, the role of the CRA supports the hypothesis that First Nation 

sovereignty, in the characterization of the author’s Westphalian model two, is undermined because 

the CRA has no contractual relationship and thus accountability to a First Nation. 

 
 

To support an argument that the CRA’s treatment of First Nation citizens (under section 87 of the 

Indian Act not Modern Treaty citizens) may not be in line with the self-determination and 

sovereignty aspirations of the UNDRIP (especially article 19127), the inherent or future Aboriginal 

rights framing of section 35(1) of the Constitution Act128, or the SCC’s sui generis categorization 

of First Nations, a few hypothetical cases are offered. But before this, a quotation from a 1992 

Federal Government publication regarding the taxation of Aboriginal Peoples explains that pre- 

 

 
 

127 Supra note 111. Article 19 States shall consult and cooperate in good faith with the indigenous peoples 

concerned through their own representative institutions in order to obtain their free, prior and informed 

consent before adopting and implementing legislative or administrative measures that may affect them. 

[Emphasis added] The involvement of the CRA is an “administrative measure” which is delegated by the 

Federal Department of Finance to the CRA – there is no contractual relationship between the CRA and a 

Modern Treaty First Nation or Indian Act regulated First Nations. 
128 The author could not find SCC jurisprudence regarding the recognition of taxation authority as a pre- 

colonization inherent right that was not extinguished. However, since modern treaties include a taxation 

chapter, it is not clear if this constitutes “… existing aboriginal and treaty rights….”as per section 35(1) of 

the Constitution Act. 
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colonization, Aboriginal Peoples practiced collective surplus creation and sharing rather than the 

individualistic scheme of the colonial capitalist counterpart. Individual citizens were never directly 

taxed, as Europeans were, and colonization did not change the substance of this practice. As such, 

Aboriginal Peoples have an inherent right to continue a communal or collective form, or another 

method, of resource redistribution and this does not have to mimic Canada’s modern version of its 

colonial legacy system. The following quotation explicitly makes this point: 

Section 35 of the Constitution Act, 1982 recognizes and affirms existing 

aboriginal and treaty rights, but the Act does not indicate the scope of these 

rights. Some argue that this scope is not an "empty box" but includes a number 

of rights…Author Robert Reiter asserts that a general Indian tax exemption 

may be found in the category of aboriginal rights connected with self- 

government and the recognition of customary aboriginal law…that Indian 

economy and governments were traditionally based on a communal model 

where people helped one another in acquiring the materials necessary for 

maintaining subsistence. Tax was a foreign mechanism to this traditional 

system…just as Indians have special rights with respect to land and land based 

uses, Indians also have a special right with respect to government and economy; 

one aspect of this right would be an exemption from taxation. If any right 

exists, it is an aboriginal right of Indian bands to tax their members. The 

author argues that the right to a general exemption from taxation was never 

extinguished and cites section 87 of the Indian Act in evidence. Thus, he claims 

that section 35 recognizes the general aboriginal right of Indians to be exempt 

from paying taxes.129 [Emphasis added] 

 
 

Of note from the above is the argument that external governments (i.e., federal or provincial) have 

no taxation authority over First Nations or their citizens and “if” a form of “taxation” is to be adopted 

by these Nations, the nature and form of it must be determined by the subject First Nation – not 

Canada’s federal or provincial governments. When this is considered with Article 4 of the 

UNDRIP, the inclusion of taxation chapters in Modern Treaties becomes suspect: “Indigenous 

peoples, in exercising their right to self-determination, have the right to autonomy or self-

government in matters relating to their internal and local affairs, as well as ways and means for 

financing their autonomous functions”.130 [Emphasis added] 

 

129 “Aboriginal people and taxation (BP-309E)”, online: <https://publications.gc.ca/Collection- 

R/LoPBdP/BP/bp309-e.htm>. At subsection B. Treaty and Aboriginal Rights as Recognized and Affirmed 

in the Constitution Act, 1982 
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Separate from the above, there is the legal categorization of First Nations and their citizens as sui 

generis but it is arguable that this notion extends to the administrative apparatus (e.g., the CRA) of 

the Crown. This thesis makes this assumption and builds the argument that the CRA is enjoined to 

offer a sui generis type of service to First Nations and their citizens which is antithetical to a “same 

treatment for all” policy. For legal grounding, the following quotation is helpful: “...I am satisfied 

that a jurisprudential analysis of the concepts underlying "rights" in common law or Western legal 

thought is of little or no help in understanding the rights now held by aboriginal peoples and now 

recognized and affirmed by the common law and by the Constitution.... In short, it is not only 

aboriginal title to land that is sui generis, all aboriginal rights are sui generis”.131 This statement 

must be read to include the CRA’s treatment of First Nations and their citizens. 

 
 

The de facto realities help to elucidate the “dangers” of a CRA non-sui generis involvement in the 

lives of First Nation citizens. The intention of the following hypotheticals, therefore, is to give the 

reader a sense of the attitudes and behaviors that some (albeit a minority) of CRA officials may 

deploy when they interpret section 87 and, potentially, in the way they administer Modern Treaty 

First Nations’ tax laws. The hypotheticals raise questions such as: Do CRA officers narrowly or 

broadly exercise their discretionary decision-making authority to ensure sui generis treatment? Do 

they understand the sui generis status of Indigenous Peoples and the implication of this within a 

tax administration context (this is assuming the CRA itself had indigenized its service offerings to 

First Nation citizens i.e., concretely evident in policies and standard operating procedures that 

incorporate the sui generis edict.)? 

 

 
 

130 Supra note 111. 
131 Borrows & Rotman, “The Sui Generis Nature of Aboriginal Rights”, supra note 61 at 10, quoting from 

Lambert J.A. in Delgamuukw v. British Columbia (1993), 104 D.L.R. (4th) 470 at 643-44 (B.C.C.A.).
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Based on the insights gleaned from the following hypothetical and real case reviews later in the 

thesis, another question about the transferability of the behaviours and attitudes of CRA officials 

to Modern Treaty First Nation Tax Administration Agreements surfaces. Conclusions are drawn 

regarding possible CRA bias (negative or positive) and the possibility of “seepage” to Modern 

Treaty First Nations. The following hypothetical case illustrates the notion of “undue administrative 

burden”, which may result from a CRA “same treatment” approach to First Nation citizens: An 

unincorporated Modern Treaty First Nation citizen operates a bed and breakfast business (i.e., sole 

proprietor). It generates more than $30,000 income for a three-month period. The proprietor is 

required to collect and hand over to the CRA consumption taxes (e.g., GST/HST). This person 

must also file an income tax return. Should an income tax return not be filed, he/she/they will be subject 

to the full enforcement powers of the CRA – including liens and seizure of personal property. 

Several implications flow from this example. 

 

Firstly, all of the CRA’s requirement are imposed onto First Nation citizens although their 

governments are supposed to be self-determining and self-governing (e.g., they set their own rules). 

On the consumption tax side, the CRA may require the sole proprietor to maintain a complicated 

book-keeping system to record different transactions – for citizens of the subject Modern Treaty 

First Nation (taxable based on the Modern Treaty Nation’s tax laws), non-Indigenous people (taxed 

based on Federal and Provincial tax laws), and the transactions of Indian Act regulated First Nation 

citizens who visit the subject First nation (they are tax exempt). It also requires ongoing GST/HST 

tax filings which may hamper needed entrepreneurial initiative. The CRA has the authority to audit 

the books of the bed and breakfast business and to decide what is allowable as input tax exemptions, 

business expenses, and the like. 

 

On the income tax side, if the sole proprietor is a parent and wants to claim the Child Tax Benefit, 

a non-filing means no benefit.  Given the socioeconomic conditions of many First Nations, 
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including Modern Treaty First Nations, this may be an undue hardship. Since there is not a separate 

legal/tax identity between the natural person (the proprietor), the CRA may also decide to audit 

this individual.  An audit may take a long time thus delaying social benefit claims. If the CRA 

concludes that there is a tax liability, the CRA  can freeze funds in a bank account and implement 

a garnishee order against the person’s income if this person has employment. In the case where a 

First Nation, like the Nisga’a Nation, has privatized “fee simple” land, this property may be subject 

to CRA legal action (e.g., liens).  

 

Given the narrow tax base that First Nations have, the relative impoverished socioeconomic 

conditions of their citizens, colonial legacies of oppression, displacement and genocide, the 

challenges they face to stimulate broad-based economic growth, and the bureaucratic burdens that 

flow from mandatory tax compliance according the Canada’s modernized colonial systems, should 

First Nation sui generis rights dictate that the CRA cannot use the same technical interpretations, 

operating structures and systems, and staff to administer taxes? Given the mandate for a sui generis 

CRA service, the impact of a “one size fits all” approach on the Nation’s sovereignty and citizen 

rights, must be critically examined. 

 

In a post-colonial era, where the structural mechanisms and ideological paradigm of the 

UNDRIP/Constitutional/SCC sui generis framework requires the infusion of Indigenous traditions 

and knowledge systems, consideration must be given to the sovereignty enjoyed by First Nations 

at the time of first contact with European Settlers (i.e., before the Westphalian European 

sovereignty model was brought to Turtle Island). An example of this pre-colonial state is the 

Iroquois Confederacy of Eastern Canada132 It has been recorded: 

________________________ 
132 Paul Hansen, “Conceptions of Sovereignty” (2019), 112. University of Western Ontario, Master of 

Studies in Law Research Papers Repository. 

Online: https://ir.lib.uwo.ca/cgi/viewcontent.cgi?article=1007&context=mslp 
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In 1570 (prior to European colonization) the five great Iroquoian tribes came 

together and formed The League, also known as the Iroquois Confederacy. 

(Richter 1). This confederation was originally composed of the Mohawk, 

Onondaga, Oneida, Seneca, and the Cayuga. There were 50 delegates in the 

confederacy, all men, each chosen by the clan mother (Parmenter 92). This 

political unity allowed the Iroquois to acquire a mass army of suitable warriors. 

The tribes of the Iroquois Confederacy went on to fight in the French and Indian 

Wars as allies of the British.133 

 
 

Pre-colonization forms of independence, dependence and inter-dependence between and amongst 

First Nations were many. Today, although some Indigenous governance survives (e.g., 

Haudenosaunee Great Law of Peace), European Westphalian sovereignty competes with these 

Indigenous governance systems; the strength of its neocolonial134 hegemony continues. As in other 

parts of the world,135 European Crowns make a concerted effort to erase or suppress the social, 

political, economic and legal infrastructure that supported Indigenous Peoples’ sovereignty. 

 

Today there is “impressive rhetoric” regarding First Nation sovereignty and “nation-to-nation” 

diplomacy, however, the fact remains that First Nations do not exist as independent states as per 

model three of the author’s three-part permutations. At best, Modern Treaty First Nations possess 

some aspects (not all) of model two. First Nations still under the purview of the Indian Act are 

worse off – their citizens face a legislative regime originally designed when Indians were regarded 

as “wards” of the state. 

 
 

 

133 Women of the Longhouse, online: <https://womenofthelonghouse.weebly.com/> 
134 Internet Encyclopedia of Philosophy, Neocolonialism; online: <https://iep.utm.edu/neocolon/> “The 

term “neocolonialism” generally represents the actions and effects of certain remnant features and agents 

of the colonial era in a given society. Post-colonial studies have shown extensively that despite 

achieving independence, the influences of colonialism and its agents are still very much present in the lives 

of most former colonies. Practically, every aspect of the ex-colonized society still harbors colonial 

influences. These influences, their agents and effects constitute the subject matter of neocolonialism.” 
135 South Africa: Overcoming Apartheid. Online: https://overcomingapartheid.msu.edu/multimedia.php?kid=163-582-

18. This happened throughout the African continent and specifically in South Africa under apartheid. The problem 

for the colonizer was that demographics did not favour them – they remained a minority population on the continent. 

https://womenofthelonghouse.weebly.com/
https://overcomingapartheid.msu.edu/multimedia.php?kid=163-582-18
https://overcomingapartheid.msu.edu/multimedia.php?kid=163-582-18
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A critic of Modern Treaty First Nation efforts to achieve substantive model two sovereignty (e.g., 

constitutional entrenchments like sections 91 and 92 of the Constitution Act, 1867 rather than 

judicial interpretation of section 35(1) of the Constitution Act) may hold up in argument the 

diversity and geographic location of First Nations across Canada. However, there are landlocked 

sovereign nation-states (e.g., the Kingdom of Lesotho, the Republic of San Marino, and the Vatican 

City); they exist within the land mass of other countries.136 

 
 

These examples are noteworthy but in view of the uti possideti principle, the existence of Treaties 

between First Nations and the Crown, and article 46 of the UNDRIP, model three sovereignty does 

not seem viable. Like citizen segments within Quebec maintain a secession ambition, the First 

Nation sovereignty claim may continue to be aspirational but it must be attenuated and reconciled 

to, at best, a model two option. What follows is a summary of the three renditions of sovereignty 

based on the Westphalian standard.137 Because these models are discussed in greater detail in 

chapter three, only their essential characteristics are discussed below. The models are: 

• One - federalism with subnational self-government (i.e., arguably the status quo);138 

 

• Two - nation-to-nation confederation (i.e., the precolonial reality of Iroquois 

Confederacy); and 

 

• Three - nation statehood139 with voluntary alliances –(i.e., membership in United Nations). 

 
 

____________________________________________________ 

 

136 “Countries That Are Enclaves”, (12 August 2021), online: WorldAtlas 

<https://www.worldatlas.com/enclaves/countries-that-are-enclaves.html>. 
137 The conceptualization of the models is the author’ own based on her understanding of the First Nation 

experience, the origins of the modern nation state, federalism/confederacies, and pre-colonial Indigenous 

governance systems. 
138 Government of Canada; Crown-Indigenous Relations and Northern Affairs Canada;, “What is self- 

government?”, (19 May 2010), online: <https://www.rcaanc- 

cirnac.gc.ca/eng/1100100028423/1616780734455> Last Modified: 2010-09-15. In defining self- 

government with reference to the modern treaty nations in the Yukon, the Federal Department of Crown- 

Indigenous Relations and Northern Affairs records the municipal status of these Nations: “Eleven of the 

Yukon's fourteen First Nations are self-governing. This means that the First Nations have their own 

governments with responsibilities, structures, resources, and taxation powers similar to other municipal or 

territorial governments in Canada. These First Nations are guided by their Final Land Claim Agreements, 

Self-Government Agreements, and Constitutions.” [Emphasis added] 

 

http://www.worldatlas.com/enclaves/countries-that-are-enclaves.html
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As lenses through which Canada-First Nation relations may be viewed, the models provide a 

conceptual framework from which arguments for an expanded First Nation sovereignty may be 

understood i.e., for First Nations to move from marginalized and disempowered entities (not even 

falling onto the Westphalian continuum) to self-determining and self-governing sovereign nations 

within a model two framing. The difference between “nation” and “nation-state” (both include self- 

determination140 powers but differ in the scope of its exercise) means that, for now, model three is 

aspirational.  

 

In support of this contention is the fact that the Canadian government refers to “nation- to-nation” not 

“nation-state”-to-“nation state” reconciliation. This terminology is telling. First Nations may seek 

to assert their notions of precolonial sovereignty, along the lines of model two (nation-to-nation 

confederations)) or model three (e.g., statehood). However, the CRA has and continues to treat First 

Nations based on a narrow application141 of model one sovereignty (federalism with subnational 

self-government wherein First Nation governments are treated as municipal governments142).  

 

What is noteworthy of this tax treatment is the absence of judicial, constitutional or federal 

policy. Rather, it is solely at the discretion of the CRA. This demonstrates the powers of the CRA 

especially since it is not party to Crown-First Nation relations. 

 
 
 

 

139 Supra note 118.  
140 The Indian Act vs Self-determination (ictinc.ca), online: <https://www.ictinc.ca/indian-act-vs-self- 

determination>. Self-determination is affirmed by article 3 of the UNDRIP: “Indigenous peoples have the 

right of self-determination. By virtue of that right they freely determine their political status and freely pursue 

their economic, social and cultural development.” 
141 By narrow, the author refers to the tax treatment of First Nations, by the CRA, as municipal 

governments. 
142 Bradley Bryan, “Indigenous Peoples, Legal Bodies, and Personhood: Navigating the ‘Public Body’ 

Exemption with Private Law Hybrid Entities” (2020) 6 Canadian Journal of Comparative and 

Contemporary Law 58, at 66, retrieved on 2022-08-05 

This  author  provides  a  clear  explanation  for  the  tax  treatment  of  First  Nations:  “Over the past 40 

years,  the Canada  Revenue Agency’s (“CRA”)  application  of the ‘public body exemption’ in paragraph 

149(1)(c) of the Income Tax Act 1 (“ITA”)  to  First  Nation  governments  has evolved  to  include  all

https://www.ictinc.ca/Indian-Act-vs-self-determination#%3A~%3Atext%3DSelf-determination%20is%20codified%20by%20article%203%20of%20the%2Cfreely%20pursue%20their%20economic%2C%20social%20and%20cultural%20development.%E2%80%9D
http://www.ictinc.ca/indian-act-vs-self-
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It is this institutional power base that this thesis addresses when it examines the impact of Tax 

Administration Agreements on First Nation sovereignty. Clearly, the legal status of Modern Treaty 

First Nations is, de facto, adversely impacted by CRA administrative authority. First Nation 

sovereignty must be reconciled, in tangible ways, with the Supreme Court of Canada’s (SCC) 

conceptualization of First Nation rights as sui generis and the protection afforded by section 35(1) 

of the Constitution Act, 1982.  

 

Even though many First Nations consider themselves to be sovereign, much of the substance of this 

sovereignty must be determined through the Court’s interpretation of section 35(1) of the 

Constitution Act, 1982.  This is unlike the federal and provincial levels of government whose powers 

are explicit in sections 91 and 92 of the Constitution Act, 1867. At best, First Nation sovereignty 

(i.e., in terms of model two nation-to-nation confederation) is limited to a form of “municipal plus” 

status – they are not created by provincial statute but, where there has not already been negotiated 

agreements with the Crown, regarding specific sovereignty matters, if there are disputes, the Courts 

must determine their powers on a case by case basis.  

 

In terms of modern treaties, therefore, First Nation governments may distinguish themselves 

from municipalities, however, they rely on the CRA’s Advance Tax Rulings to determine their “tax 

exemption” status. This is explained below: 

 

 
 

 ‘Indian bands’ and what are called ‘Modern Treaty Nations’. Paragraph 149(1)(c) – the so-called ‘public 

body exemption’ – exempts public bodies performing a function of government from taxation on income 

received regardless of the geographic origin of the income-generating activity. 2 To this day, this exemption 

is referred to as the ‘Municipal Exemption’ in the ITA. The story of the emerging application of the 

exemption to ‘Indian bands’ and First Nations, however, is not to be gleaned from a study of the 

jurisprudence, nor of a legislative history of successive amendments to the ITA. Instead, the story of this 

evolution lies in the interactions of the various First Nations across Canada with the CRA by way of 

applications for advance tax rulings (“ATR”) or through audits and reassessments….”[Emphasis added] 
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“Because there is no administrative process for ascertaining whether a First 

Nation fits within the rule, coupled with an aversion to the risk involved with 

simply assuming that a First Nation has the ‘status’ of a public body so as to 

enjoy the exemption, First Nations must apply for an ATR with respect to a 

specific transaction so as to ascertain whether, in a specific instance, the First 

Nation would be considered to be within the purview of paragraphs 149(1)(c), 

(d.5), and subsection 149(11). 42.143 

 
 

A resulting challenge, emanating from the precarious position in which First Nations may find 

themselves when engaging the CRA, is to elevate First Nation sovereignty by incorporating sui 

generis and natural law principles. This impetus for certainty for First Nation sovereignty extends 

to a removal (fully or partially) of the restriction of taxation powers – i.e., only personal income 

tax and goods and services/sales tax. The lure of tax revenue is more “optics” than substance. To 

argue that the Modern Treaty First Nation is more than a municipal-plus government requires more 

than judicial interpretation under s.35(1); it cannot be that each time a First Nation or a First Nation 

citizen exercises a right that it/he/she/they are convinced is anchored in traditional practices, the 

colonizer’s courts must be the final decision maker. 

 
 

According to a Department of Finance audit report, there are “currently 54 Indigenous Tax 

Administration Agreements in effect; eight Sales Tax Agreements, fifteen Personal Income Tax 

Agreements, and thirty-one Goods and Services Tax Agreements”.144 The Tax Administration 

Agreements of Modern Treaty First Nations and Indian Act First Nations145 are administered by the 

CRA. 

 

143 Supra note 142 

online: https://www.cjccl.ca/wp-content/uploads/2020/11/2-Bryan.pdf 
144 Department of Finance Canada, “Audit of the Indigenous Tax Administration Agreements’ Governance 

Framework”, (12 August 2019), online: 

https://publications.gc.ca/site/eng/9.877488/publication.html 
145 Indian Act First Nations may impose a sales tax pursuant to the First Nation Sales Tax, a goods and 

services tax based on the First Nations Fiscal Management Act. 

http://www.cjccl.ca/wp-content/uploads/2020/11/2-Bryan.pdf
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Noteworthy is that “Indigenous”, as used by the Department of Finance, regarding Tax 

Administration Agreements, includes First Nation, Inuit and Metis peoples; hence, fifty-four is not 

a large number. The Department of Finance report explains: “The systems and processes used in 

the administration of the Indigenous Tax Administration Agreements in general, are modeled on 

the systems and processes used in the administration of tax agreements with the provinces and 

territories …. ”146
 

 
 

Modern Treaty First Nations are not “bands” as defined by section 2(1) of the Indian Act. They are 

not dependent on Crown disbursements of “Indian monies” or treaty annuity payments (sections 

61 and 72); they are self-governing (e.g., their laws regarding money and taxation do not have to be 

approved by the Minister of Indigenous Services as Band Council resolutions do under section 83 of 

the Indian Act), and their citizens cannot claim the Indian Act’s section 87 tax exemption. However, 

they have a limited scope of self-determination powers. For Modern Treaty First Nations, Tax 

Administration Agreements are the last of a four-part tax system (see schematic two below). The 

foundational part is the comprehensive land claims agreement which includes a taxation chapter 

(e.g., in the case of the Nisga’a Nation, chapter sixteen). 

 
 

Ancillary agreements, especially Tax Administration Agreements, are vulnerable to political and 

administrative influence. As per paragraph one of chapter sixteen of the Comprehensive Land 

Claim Agreement, the “Nisga’a Lisims Government may make laws in respect of direct taxation 

of Nisga’a citizens on Nisga’a Lands in order to raise revenue for Nisga’a Nation or Nisga’a Village 

purposes [emphasis added].”147   

 
 

146 Supra note 144  at page 4. 
147 “Nisga’a Final Agreement Act”, online: 

<https://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/99002_19>. 

 

http://www.bclaws.gov.bc.ca/civix/document/id/complete/statreg/99002_19
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Paragraph two clarifies a concurrent taxation power for the Nisga’a government: “Nisga’a Lisims 

Government powers provided for in paragraph 1 will not limit the powers of Canada or British 

Columbia to impose or levy tax or make laws in respect of taxation.”148
 

 
 

Also included is a provision for a second agreement (i.e., a tax agreement) to define how the Nisga’a 

government and its entities (not its citizens) will be taxed by the federal and provincial 

governments. The Nisga’a tax agreement begins with the following clarification: 

 

A. The Nisga’a Nation, Canada and British Columbia have entered into a 

treaty, referred to as the “Nisga’a Treaty”, which provides that, on its 

effective date, Canada, British Columbia and the Nisga’a Nation will 

enter into a Taxation Agreement; and 

 

B. This Agreement is the Taxation Agreement referred to in recital A.149
 

 
 

Paragraph twenty-one of chapter sixteen of the Comprehensive Land Claim Agreement explicitly 

states that the tax agreement is a standalone document. This means that if a part-two tax agreement 

is not finalized, the foundational Comprehensive Land Claim Agreement is not impacted. Also of 

note is that neither part one nor part two agreements include a provision for part four Tax 

Administration Agreements; the existence or nonexistence of Tax Administration Agreements is not 

a condition of the Comprehensive Land Claim Agreement or the second-part tax agreement. This 

framework is captured in schematic one which must be read from the bottom up; treaty one is the 

foundation Comprehensive Land Claim Agreement. This schematic summarizes the Nisga’a 

Nation tax system. 

  

 

148 Ibid. 
149 Canada Department of Finance, “Nisga’a Nation Taxation Agreement” 2016, online: 

https://www.canada.ca/en/department-finance/programs/tax-policy/aboriginal/tax-treatment-agreements/nisgaa-

agreement-2009.html. 
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   Pursuant to their Comprehensive Land Claim 

Agreement, Modern Treaty First Nations must 

generate revenue through, amongst other means, 

limited taxation powers which they negotiate 

 

 
1 

Schematic 2: Levels of Tax Agreements 

[Author’s own] 

with both federal and provincial governments 

(i.e., personal income150 and consumption). Only 

the James Bay and Northern Quebec Agreement 

of  1975  does   not  explicitly  recognize taxation

power for the participating Indigenous Peoples (i.e., Inuit and Cree).These nations did not give up 

the Indian Act’s section 87 tax exemption or section 89 protection from seizure. Also of note is 

that the Nisga’a taxation agreement with the federal government (part two in schematic one) is for 

fifteen years with a renewal option. Part three of the schematic reflects the Nisga’a Nation’s own 

tax laws based on the part two agreements. Part four is the Tax Administration Agreement which 

does not have an expiry date but, as per sections 20 to 24, it may be terminated by either party “at 

any time and for any reason”. However, the grounds for termination favour the Crown (e.g., if the 

Crown thinks that the Nisga’a taxation laws are not “harmonized” with Canada’s counterparts it 

may terminate the agreement). 

 

 

Only since 2000, when the Nisga’a Agreement came into effect, has the Nisga’a Nation had the authority 

to levy taxes, as a third concurrent sphere of government (i.e., parts 2 and 3 of schematic 2) been 

recognized. The Nisga’a Nation was amongst the pioneers to adopt aspects of Canada’s taxation 

system.151   But there is a paucity of information about the impact of Tax Administration Agreements on 

 

150 Corporate Income Tax and Excise Taxes are excluded. 
151 There is a difference between “adopting” Canada’s taxation system and Canada “recognizing” this 

authority as an “inherent right”. The basis for the Crown’s understanding of First Nation taxation authority 

has not been unpacked but rather, seems to be an unchallenged conceptual and policy leap. 
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their government and citizenry. A reading of the following excerpt from the Nisga’a agreement 

helps to unpack why CRA involvement has the potential to undermine First Nation sovereignty and 

unduly infringe the rights of First Nation taxpayers and social benefit claimants. Two things must 

be noted: (1) the Nisga’a Nation is dependent on the Crown’s willingness, for each tax year, to 

vacate tax room; and (2) its Tax Administration Agreement, with the Federal Department of 

Finance, is delegated to the CRA without appropriate CRA accountability back to the Nisga’a 

Nation: 

 

3.(1) Canada will act as the agent for the Nisga’a Nation in respect of the 

administration and enforcement of the Nisga’a Act, and collect Income Tax and 

other amounts imposed under the Nisga’a Act …while this Agreement was in 

effect. 

 

(2) Subject to subclause 13(5), Canada will administer and enforce the Nisga’a 

Act in accordance with this Agreement free of charge…. 

 

4. Canada will, for each Year covered by the Term of this Agreement, vacate 

tax room equivalent to the Designated Percentage of the Federal Tax payable 

by an Individual who is resident on Nisga’a Lands on the last day of the Year 

in respect of which Income Tax is imposed.152 

 
 

A tacit Crown recognition to be gleaned from the above provisions is that the Nisga’a people have 

merely formalized an inherent pre-colonization surplus redistribution practice – why else would the 

Canadian government “recognize” a right to levy taxes especially since section 35(1) jurisprudence 

requires proof that the practice dates back to an integral cultural practice. This logic needs fleshing 

out by considering the core objective of a taxation system – to generate income for the state, on 

behalf of its citizenry, to provide goods (e.g., infrastructure) and services (e.g., national security) 

so that an equitable society prevails and the inherent dignity of its people respected. In a simple 

way, an activity like the Potlatch is tantamount to wealth/surplus redistribution. 

 

 

152 Department of Finance Canada, “Personal income tax Administration Agreement between the 

Government of Canada and the Nisga’a Nation”, (21 January 2015), online: 

<https://www.canada.ca/en/department-finance/programs/tax-policy/aboriginal/tax-administration- 

agreements/first-nations-personal-income-tax/nisgaa-nation-2013.html> Last Modified: 2015-01-21. 

http://www.canada.ca/en/department-finance/programs/tax-policy/aboriginal/tax-administration-
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It is odd that, on the one hand, the Crown saw fit to recognize this right whilst, on the other hand, 

there does not seem to exist an explicit First Nations assertion that the authority to levy personal 

and consumption taxes is an inherent right. Rather, it may be argued that the Crown compels First 

Nations to accept its decision that taxation is a pre-colonization right. Also odd is that the right 

recognized is only partial, i.e., only personal income and consumption tax. If the “recognition” logic 

is applied further, there should not be a limit on the type of taxes First Nations may exercise – the 

right to tax must be understood in its broadest conceptualization.  

 

The requirement that First Nation taxes harmonize with the Crown’s is yet another oddity. A 

sovereign nation, based on a model two construction at a minimum, should not be compelled to 

“harmonize”. A look at the different degrees of tax sovereignty between a First Nation and a 

Province, for example, is illustrative. Canadian Provinces have the power to establish their own sales 

tax regime if they wish. An Alberta government website notes: “Alberta continues to have an overall 

tax advantage compared to other provinces, with no sales tax, no payroll tax and no health 

premium”.153  

 

The sales tax rates for the other Provinces are: British Columbia and Manitoba seven percent, 

Saskatchewan six percent, Ontario eight percent, the Maritimes ten percent, and Quebec just below 

ten percent.154 The Federal government vacates all of its five percent sales tax to leave room for 

First Nation taxation, but First Nations must negotiate with provinces, where applicable, for a share 

of their provincial sales tax. 

 

 

 
 

153 “Taxes”, online: <https://www.alberta.ca/taxes.aspx>. 
154 Quick Facts, support, “Sales Tax Rates by Province in Canada”, online: Retail Council of Canada 

<https://www.retailcouncil.org/resources/quick-facts/sales-tax-rates-by-province/>. 

http://www.alberta.ca/taxes.aspx
http://www.alberta.ca/taxes.aspx
http://www.retailcouncil.org/resources/quick-facts/sales-tax-rates-by-province/
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Given this patchwork of sales tax, it is difficult to understand the logic of the Crown recognizing 

the right to tax by embedding it in Modern Treaties, limiting the scope of it to personal and 

consumption taxes, and then leaving a First Nation to “negotiate” with a province for a share of its 

equivalent. Asked another way, if a First Nation abandons its traditional/Indigenous surplus and 

wealth redistribution practices and incorporates elements of Canada’s taxation system, why must 

it “negotiate” its powers (cynically said, it “begs”) with the Provinces and Federal Government to 

make space? Is the legal concept of sui generis and the legal soundness of Treaties not the bedrock 

on which taxation powers are to be determined? Such questions, although germane to the issue of 

First Nation sovereignty, are outside the focus of this thesis which is the CRA’s impact, as tax and 

social benefits administrator, on First Nation sovereignty. 

 
 

 

6. CRA as benefits administrator 
 

Separate from the taxation issue is the CRA’s administration of social benefits. Some First Nation 

citizens may want to claim these. More questions arise, e.g., is the CRA’s administration of social 

benefits “contaminated” by negative attitudes and behaviours within its tax administration side? 

What if a First Nation person does not earn income so he/she/they does not have to file a tax return, 

but they rely on a social grant and, therefore, they must file a tax return?  

 

This scenario can be made more complicated if the socioeconomic disadvantaged legacy of 

colonialization (e.g., the person is not literate and suffers psychological trauma when engaging with 

government institutions/agencies). Based on past oppression and indignities, many First Nation 

citizens may not have trust in a taxation system that is not “their own” especially if it is understood 

to be an imposition by the federal and provincial governments. 
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The third related thesis question pertains to institutional barriers (systemic disadvantage) when the 

CRA is both benefits and tax administrator. It highlights questionable CRA policies and operating 

procedures which may disadvantage First Nation citizens e.g., the experience of Modern Treaty 

First Nation citizens when they claim social benefits155 or comply with tax obligations. For 

example, 25% [i.e., 365 of 1450] of the Nisga’a Nation adult citizens declared a 2015 income of 

less than $10,000.156  

 

Some of these citizens may have claimed social benefits like the Canada Child Benefit. An unknown 

is the quality of their experience with the CRA. For example, these claimants must file a tax return 

before a benefit claim is processed, even though he/she/they may not have taxable income or their 

earned income is below the basic exemption.157 The thesis field research attempted to understand 

how the CRA balances tax filing requirements with a right to social benefits, given the sui generis 

nature of First Nation and, in particular, Modern Treaty First Nations. 

 
 

The possible CRA infringement of First Nation taxpayers and benefit claimant rights must be 

considered from two perspectives: systemic (i.e., CRA administrative systems) and behavioural 

(i.e., the actions of individual CRA officials). The former is a core documentary/literature focus 

area in this thesis. 

 

 
 
 

155 The Canada child benefit (CCB) and the Goods and Services Tax/Harmonized Sales Tax 

(GST/HST) credit are two programs linked to the Income Tax Act. 
156 Statistics Canada Government of Canada, “Census Profile, 2016 Census - Nisga’a, Nisga’a land [Census 

subdivision],  British  Columbia  and  British  Columbia  [Province]”,  (8  February  2017),  online: 

<https://www12.statcan.gc.ca/census-recensement/2016/dp- 

pd/prof/details/page.cfm?Lang=E&Geo1=CSD&Code1=5949035&Geo2=PR&Code2=59&SearchText=Ni 

sga%27a&SearchType=Begins&SearchPR=01&B1=All&GeoLevel=PR&GeoCode=5949035&TABID=1 

&type=0> Last Modified: 2019-06-18. 
157 An alternative would be for the CRA to prepopulate a taxpayer’s returns with third party data thus 

completing the return and automatically assessing it for a First Nation taxpayer. This way, the First Nation 

taxpayer does not have to file any returns. Currently, a return must be filed by the individual (even if he/she 

does not earn taxable income). 



67  

For the latter, a discursive review of legal cases158 between non-First Nation taxpayers, the CRA as 

an institution, and CRA officials in their individual capacity, is provided. Despite the fact that only 

some elements of the legal challenges were successful, and they do not involve First Nations or 

their citizens, this jurisprudence supports allegations of unlawful CRA actions; in particular, 

misfeasance159, malfeasance160 and/or gross negligence161. It is, therefore, not unreasonable to 

postulate that such behaviours may generalize to First Nation citizens, whose Nations have Tax 

Administration Agreements with the CRA, and this nexus exposes a vulnerability for First Nation 

sovereignty. There is further merit in looking at these cases even though the economic profiles of 

the taxpayers do not represent the majority of taxpayers, especially First Nation taxpayers. 

 
 

The cases are noteworthy for four reasons: (1) they illuminate unlawful actions taken by CRA 

officials and thus the need for rigorous, and sensitive to First Nation realities, accountability 

frameworks within the CRA; (2) they raise concerns about the transferability of tortious actions to 

Modern Treaty First Nation taxpayers and benefit claimants who are especially vulnerable given 

the legacies of colonization; (3) they reveal specific concerns about the CRA’s impact on the policy 

 

 
 

 

158 Samaroo v. Canada Revenue Agency, 2018 BCSC 324, rev'd 2019 BCCA 113, 2019. [Samaroo]; Ereiser 

v. Canada, 2013 DTC 5036 (FCA). [Ereiser]; Ludmer c. Attorney General of Canada, 2018 QCCS 3381 

(CanLII), 2018. [Ludmer]; Leroux v. Canada Revenue Agency, 2014. [Leroux]; Grenon v. Canada Revenue 

Agency, 2017 ABCA 96. [Grenon]; McCreight v. Canada (Attorney General) [2013 ONCA 483]. 

[McCreight]; Gordon v. R. [2013 DTC 5112 (FC)]. [Gordon]; Longley v. M.N.R. (1999), 176 D.L.R. (4th) 

445 (B.C.S.C.). [Longley]; Chhabra v. Canada (1989), 26 F.T.R. 288 (F.C.T.D.). [Chhabra]. 
159 “Malfeasance vs. Misfeasance”, online: Study.com <https://study.com/academy/lesson/malfeasance-vs- 

misfeasance.html>. Misfeasance is carrying out a legal or proper action, but doing so in a way that is harmful 

or wrong. 
160 Ibid. Malfeasance is the intentional act of doing something wrong, either legally or morally. It is an act 

done with improper purposes and with the knowledge that the act being committed exceeds the authority of 

the wrongdoer. Misfeasance is carrying out a legal or proper action, but doing so in a way that is harmful or 

wrong. Misfeasance is different from malfeasance in that the actor does not have the intent to harm, but the 

harm comes through the actor’s irresponsibility or negligence. 
161   “Can   Taxpayers   Successfully   Sue   the   CRA   for   Negligence?”,   online: 

<https://webcache.googleusercontent.com/search?q=cache:0qsbl1aZZDUJ:https://www.dentons.com/en/~/ 

media/93FF6F429EF94087ABC5026E20B04170.ashx+&cd=1&hl=en&ct=clnk&gl=za>. 

http://www.dentons.com/en/~/
http://www.dentons.com/en/~/
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objectives of Modern Treaty First Nation tax laws and the socioeconomic (i.e., human dignity) 

conditions of First Nation citizens; and (4) they highlight jurisdictional issues such as the lack of 

CRA accountability to Modern Treaty First Nation governments (supposedly self-determining and 

self-governing) and the role of Canadian courts in deciding First Nation-CRA disputes. These are 

important considerations given that First Nation rights have been declared to be sui generis. The 

implications of this categorization, for CRA officials, when they administer Modern Treaty First 

Nation Tax Administration Agreements, are investigated to determine if behaviours, similar to 

those that gave rise to non-First Nation taxpayers’ litigation, characterize the First Nation 

taxpayer/benefit claimant experience of the CRA. 

 
 

7. Orientation 
 

As a Settler Canadian, the researcher had to overcome aspects of an experiential crisis, the nature 

of which has been eloquently described by Kovach: “ … dilemmas about (a) sufficient cultural 

knowledge base, relational connections, and adequate background to move forward … issues of 

cultural appropriation … Researching from a place of anticolonial desire … (and grappling) … 

with an insider/outsider’s dilemma”.162 This was particularly difficult given that Western 

epistemologies buttressed the author’s worldview. However, this aporia163, as per Jacques 

Derrida164 (a conflict between an established “truth” and its deconstruction to reveal inherent 

 

 

 

 

162 Margaret Kovach, Jeannine Carriere, M. J. Barrett, Harpell Montgomery and Carmen Gillies, International 

Review of Qualitative Research, Vol. 6, No. 4 (Winter 2013), pp. 487-509 (23 pages), at 488. Online: 

https://www-jstor-org.proxy.queensu.ca/stable/10.1525/irqr.2013.6.4.487?seq=2#metadata_info_tab_contents 
163 “Aporia”, online: <https://www.litencyc.com/php/stopics.php?rec=true&UID=1578>. 

“The words aporia and aporetic figure significantly and frequently in the writings of the French philosopher 

Jacques Derrida (1930-2004) and in the deconstructive school of literary and cultural theory which his 

work inspired. Originating in the Greek, aporia involves doubt, perplexity and that which is 

impassable…’aporia. A Greek term denoting a logical contradiction…used by Derrida to refer to what he 

often calls the ‘blind spots’ of any metaphysical argument.” 
164 Then and Now: History, Philosophy and Politics, Video Essay: Understanding Derrida, Deconstruction & Of 

Grammatology (2017). https://www.youtube.com/watch?v=HKJlSY0DBBA 

http://www.litencyc.com/php/stopics.php?rec=true&UID=1578
http://www.youtube.com/watch?v=HKJlSY0DBBA
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contradictions and thus a non-binary need for reconceptualization), was attenuated. The teleological 

outcome is captured by Kovach when she refers to Edward Buendia:165 

 
 

[He] contends that conceptual systems traditionally utilized in western higher 

education are culturally and racially loaded mechanisms that privilege 

European epistemological thought. Conceptual frameworks put at the centre 

‘acceptable’ epistemological positions that make sense to the dominant culture. 

Buendía argues that the result is ‘the imposition of a logic that has created 

particular types of coherencies in categorizing and explaining the real’ (2003: 

51). There are indeed a range of conceptual frameworks applied to research 

methodologies, and the problem is that they inherently centre western 

epistemology, thus manufacturing and reproducing western epistemology as a 

normative standard within research. Nonetheless, even with their inherent bias, 

western research frameworks can be adapted as structural forms that are 

helpful….166 

 
 

In line with the “adaptation” of Western epistemologies, this author chose to write the thesis 

through the lens of de-colonization and deconstruction. In this regard, Canadian jurisprudence and 

legal instruments, regarding the thesis topic, were examined from the viewpoint of the oppressed 

and their de facto muted voices. For example, jurisprudence regarding the substance of inherent 

pre-colonization rights is critically assessed in terms of the narrator whose voice and pen are 

deconstructed to reveal inherent inconsistencies, legal bias, and prejudices. 

 
 

However, the intellectual tensions this analysis caused was resolved by reference to the Western 

notion of sovereignty and the modern nation state. The resulting doctrinal approach synchronizes 

 

165 Edward Buendía, “Fashioning Research Stories: The Metaphoric and Narrative Structure of Writing 

Research About Race” (2003) 195 Counterpoints 49–69, online: <http://www.jstor.org/stable/42978081>. 

In this article, Buendia explains that his article “…analyzes the core units of conceptual systems that 

underlie writing stories about race. Specifically, it examines how metaphors of the self and the social have 

historically shaped the seeing and the narrative structure of racial stories…(it) builds upon Critical Race 

Theory's (CRT) articulations of the power of narrative - or what Richard Delgado (1995) calls 

counterstories - and their ability to unmask, or name, the inherent racial character of society.” 
166 Margaret Kovach, “Queue | Indigenous Methodologies: Characteristics, Conversations, and Contexts 

9781442612112, 1442612118, 9781442640429, 1442640421”, online: dokumen.pub 

<https://dokumen.pub/qdownload/indigenous-methodologies-characteristics-conversations-and-contexts- 

9781442612112-1442612118-9781442640429-1442640421.html>. 

http://www.jstor.org/stable/42978081
http://www.jstor.org/stable/42978081
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with what Donna Martin, and her colleagues at the University of Manitoba, described as the two- 

eyed guiding framework for research with Indigenous communities: 

 

’To see from one eye with the strengths of Indigenous ways of knowing, and to 

see from the other eye with the strengths of western ways of knowing, and to 

use both of these eyes together, for the benefit of all’…Embedded in two-eyed 

seeing is the belief ‘that no one perspective is right or wrong; all views are seen 

to contribute something unique and important’ (Martin, 2012, p. 34). Two-eyed 

seeing does not subsume one way of knowing over another. It encourages 

fluidity, multiple perspectives, and the use of self-reflection to pose questions 

and critically consider the partiality of one’s perspective (Martin, 2012). Thus, 

two-eyed seeing facilitates the interdisciplinary, intersectoral community 

engagement that is required for effective policy design, implementation, and 

application …. 167 

 

 

The researcher was also challenged to resolve her life experience, as an immigrant “visible 

minority” woman who experienced life on the periphery of the Anglo-Saxon dominated 

superstructure, and who, as a matter of psychological reflex, aligns with the 

disadvantaged/marginalized. Through self-locating and the two-eyed consciousness, the researcher 

was able to discover a constructive cautionary research methodology edict; the project’s design, 

analysis and interpretation must not diminish the value of Indigenous knowledge systems even as 

it incorporates aspects of empiricism. Although steeped in a Western epistemological paradigm, 

the field research methods attempted to be in line with Indigenous research knowledge systems and 

what Kovach articulates as “Doing Indigenous Research in a Good Way”.168  As such, the 

researcher endeavoured to “self-locate” within the knowledge paradigms of the Nisga’a Nation to 

integrate the research principles in use by the Nation’s research department.169 

 
167 Martin, Donna et al. “Two-Eyed Seeing in Research and its Absence in Policy” (2017) 8:4 International 

Indigenous Policy Journal 1, at 2. 

Online: https://ir.lib.uwo.ca/iipj/vol8/iss4/6; Accessed 1/28/2021 
168 Kovach, supra note 165. 
169 The Nisga’a Nation has a dedicated research department, staffed by qualified individuals who promote 

traditional methods of knowledge gathering and sharing. This unit carries out field and theoretical research 

on socioeconomic, political and cultural topics of importance to the Nisga’a Nation.
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To prevent being prescriptive or imposing a cultural bias, an action learning170 approach was 

followed. Over the course of two years, several presentations and written submissions were made 

to various representatives/officials of the Nisga’a Nation. Once the thesis topic was presented and 

approved by the Nisga’a Legislative Assembly, the detailing of the field research methodology was 

intensively guided by the head of the Nisga’a research unit. The engagement of First Nation 

taxpayers and benefit recipients was guided by the research unit’s protocols regarding cultural and 

legal edicts. The lengthy time period was followed to ensure that the research approach did not 

contravene the subject First Nations’ laws, practices or engagement approaches. 

 
 

This “gradualist” engagement enabled a procedurally transparent and culturally sensitive field- 

work footprint. In retrospect, the two years “preliminary engagement” period can be seen as 

evidence of the difference between dominant/conventional research methodologies and Indigenous 

approaches - First Nation consent protocols unfolded “in their own time”. Added to this process 

was the assurance role of the Queen’s University Ethics Committee to which the author had to 

demonstrate that the field research was in line with ethical practices. 

 

 

8. Thesis structure 

 
Chapters three to seven provide factual information regarding the historical, legal, socioeconomic and 

political realities of colonization. This discussion sets the context for the field research because a cross-

cutting theme is how the legacies of colonization remain with First Nations and are evident in the adoption 

of Canada’s taxation system. These chapters include a consideration of the current nature of the federal 

government’s “Nation-to-Nation” policy position. 

 
 

170 “Action Learning - Overview, Guide, Example of How it Works”, online: Corporate Finance Institute 

<https://corporatefinanceinstitute.com/resources/knowledge/other/action-learning/>. “Action is a process for 

developing creative solutions in tackling complex problems of individuals, groups of people, and corporations. It 

involves taking steps to solve a problem and then evaluating the effectiveness of those steps – in other words, 

looking to learn from actions taken in attempting to solve a problem. These insights may be used to formulate new, 

more effective solutions to a problem and to put solutions into action.” 
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As to be expected, particular focus is given to the taxation chapters of modern treaties and the 

implications for a Nation’s and its citizens’ sovereignty in a model two (nation-to-nation confederal 

system) context. Chapter eight unpacks the findings of a semi-structured questionnaire completed 

by 52 Nisga’a citizens regarding their experience with the CRA. The participants were also asked 

for their thoughts about the assumption of tax and social benefit administration by the Nisga’a 

government. Chapter nine, the conclusion, distils notable points from the literature and field 

research to be considered by Nisga’a and Crown policymakers. 

 
Chapter 3 | Sovereignty models – presents an overview of First Nation sovereignty based on the 

author’s proposed three models: (1) a federal system with subnational municipal governments; (2) 

a nation-to-nation confederation much like Canada’s confederal arrangement; and (3) an 

autonomous nation-state with voluntary alliances in the way of bilateral trade agreements. Each of 

the three models is discussed with reference to the realities and practicalities of Modern Treaty 

First Nation sovereignty, the rights of their citizens, and the real or theoretical impact of the CRA. 

 

Chapter 4 | First Nation taxation powers and own-source revenue – presents information that 

shows how Modern Treaty First Nations, as part of the settlement agreements, are enjoined by the 

federal and provincial governments to assume fiscal responsibility. To achieve this, they adopt 

Canada’s tax system – inclusive of Tax Administration Agreements – without having to satisfy a 

section 35(1) test. The fit of this system, given First Nation Indigenous knowledge and legal 

systems, is challenged. 

 
 

Chapter 5 | A powerful institution – The CRA as “Tax and Benefits Administrator” is examined 

based on findings of the Taxpayers’ Ombudsperson and the Auditor General. The efficacy of the 

Taxpayers Ombudsperson to hold the CRA accountable is discussed with the conclusion that 

stronger checks are needed. The actual and possible adverse impacts of a CRA that differentiates 
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the treatment of First Nation citizens, in the context of Modern Treaty First Nation sovereignty and 

citizen rights, are considered. The ease of access for First Nation claimants to the Canada Child 

Benefit and goods and services/harmonized sales tax (GST/HST) credits/refunds is reviewed. To 

bring concreteness to the discussion, a few court cases, involving Settler Canadians, are noted. 

These cases are tangentially relevant for First Nations because they demonstrate CRA arbitrary 

and/or malicious enforcement methods. The concern is the possible transferability of such 

behaviours to First Nation citizens, traces of which may be evident in litigation that highlights a 

CRA black letter law (positivist), and arguably inequitable, approach regarding the Indian Act 

section 87 income exemption provision. 171 

 

 

Chapter 6 | Role of the courts - Section 87 jurisprudence and CRA malfeasance, misfeasance 

and negligence – tax administration of section 87 of the Indian Act is examined, including specific 

disputes involving High Net Wealth Settler taxpayers, and businesses. The cause of action in the 

Settler cases is malfeasance, misfeasance or negligence. The purpose of this chapter is to demonstrate 

that the CRA can behave aggressively, unlawfully and unaccountably. These cases raise the 

possibility that such CRA behaviours may transfer to Modern Treaty First Nation tax 

administration. The underlying logic is that if the CRA behaves badly with one segment of 

taxpayers, it can certainly replicate this behaviour with other taxpayer segments, especially one that 

is straddled with the economic, psychological, social, cultural, political, and legal legacies of 

colonization. 

 

 

171 Canada Revenue Agency, “Information on the tax exemption under section 87 of the Indian Act”, (1 

November 1999), online: aem <https://www.canada.ca/en/revenue-agency/services/aboriginal- 

peoples/information-indians.html> Last Modified: 2020-10-09. 

http://www.canada.ca/en/revenue-agency/services/aboriginal-
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Chapter 7 | The Nisga’a Nation – Chapter seven is a counter examination of the facts – the 

sovereignty of the Nisga’a Nation is reviewed from a historical perspective. Given the political- 

legal-economic circumstances at the time of negotiating the Nisga’a Nation modern treaty, the 

Nisga’a sovereignty aspiration was model two but, based on the limited tax authority, the CRA’s 

administration of tax laws, and the tax treatment of the Nisga’a government, it is argued that model 

one is the de facto form of sovereignty. Given recent events such as the UNDRIP, Prime Minister 

Justin Trudeau’s commitment to a Nation-to-Nation reconciliation framework, the British 

Columbia legislature’s adoption of UNDRIP,172 and the sui generis legal status of the Nation, the 

time is now right for the Nisga’a to pursue its “next generation” sovereignty – substantive model 

two. The chapter considers the viability of a model two type arrangement. 

 

 

Chapter 8 | Survey Research findings – Chapter eight presents the findings of the questionnaire 

are reported and analyzed. Discussed are experiences in common and experiences that differ 

amongst respondents. Also probed are the results of taxpayers who do not claim a social benefit 

and tax filers who do so. Variables such as age, education level, and gender are also examined. 

 

 

Chapter 9 | Conclusions - Chapter nine presents the Nisga’a Nation in the context of the field 

research findings and literature review. Regarding anomalies, inconsistencies, and missing 

enabling conditions for substantive First Nation sovereignty, a few observations are made. For 

example, a resolution to the current situation may require the dismantling of structural and systemic 

carry-overs of colonization (e.g., the imposition of Canada’s taxation system) and a sui generis 

service from the CRA. 

 

172   The Federal Government’s  enactment of  United Nations Declaration on the Rights of Indigenous Peoples Act  

in June 2021. Online: https://laws-lois.justice.gc.ca/eng/acts/U-2.2/.
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Chapter 3 Literature review 

 
“Peter Russell, a prominent Canadian political scientist, tells of the time he met 

with Dene leaders on his first visit to the Northwest Territories in 1974. A Dene 

woman opened the discussion by asking: ‘Professor Russell, I have two 

questions for you: What is sovereignty? And how did the Queen get it over us?” 

Years later, he described his response: ‘For the first question, I had a nice, pat 

answer based on Bodin, Hobbes, and my understanding of European 

international law. But I stumbled over the second. The truth of the matter is that 

I didn’t have a clue how Queen Victoria and her Canadian henchmen had ‘got 

sovereignty’ over the Dene.” Later, he said he ‘came to know that the right 

answer to the Dene woman’s second question was – in a word – ‘trickery.’ Or, 

to use the more ironic concept I learned from an Australian Aboriginal friend, 

it was ‘the white man’s legal magic’ that did the trick.”173  

 

 

1. Chapter summary174 

 
Any discussion of First Nation sovereignty, and what it may mean in the twenty-first century, must 

“begin at the beginning”; in this case, before colonization. Excluding the introductory section, this 

chapter contains six sections (with subsections) and a conclusion. Although the sections are 

intended to create a logical flow of identified facts and observations, there is some overlap 

especially when the legacy of colonization is discussed from a critical analysis, de-construction, 

and transformative vantage point.175 References to the Nisga’a Nation, as a Modern Treaty First 

Nation is weaved into the chapter’s narrative to demonstrate how the Nisga’a Nation treaty 

negotiations and final agreement illustrate power imbalances, steeped in the colonial legacy 

capitalist economic system, that continues to permeate First Nation-Crown negotiations and thus 

Tax Administration Agreements.176 

 

173 McNeil, Kent, "Indigenous and Crown Sovereignty in Canada" (2018) in Michael Asch, John Borrows and  

James Tully (eds.), Resurgence and Reconciliation: Indigenous Settler Relations and Earth Teachings (Toronto: 

University of Toronto Press, 2018), 293-314 at page 308-309. 
174. A cross-cutting theoretical foundation for this thesis is the post-World War II de-colonization movement 

aimed at dismantling the structures, epistemologies, ontologies, and demographic characteristics used to oppress 

and subjugate Indigenous Peoples and other Peoples of Africa, Asia, and Australasia. 
175. The Nisga’a Nation is examined because it is the first Modern Treaty First Nation but its final agreement was a 

product of its time i.e., Canada had not as yet adopted UNDRIP, the federal government had not adopted 

substantive recognition and reconciliation policies, and First Nations and their citizens were embracing renewed 

pride in their respective cultural and racial identities.  

176 Catherine Turner, “Jacques Derrida: Deconstruction”, (27 May 2016), online: Critical Legal Thinking 

<https://criticallegalthinking.com/2016/05/27/jacques-derrida-deconstruction/>. 
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Section two summarizes relevant facts that lead to a discussion of contemporary First Nation 

sovereignty; it sketches First Nation societies, at the point of European contact, their subjugation, 

and the legal struggles for inherent sovereignty recognition. Since a primary driver of colonialism 

was the European capitalist economic system (i.e., mercantilism177), subsection 2.1 presents a 

Marxist critique of the capitalist system to elucidate salient, but embedded, power imbalances in 

present-day Crown-First Nation negotiations. 

 
 

Particularly relevant is the degree to which core sovereignty elements (e.g., territorial 

jurisdiction/integrity, self-determination, and self-government) are interpreted within Canada’s 

“nation-to-nation” reconciliation paradigm. The own source revenue (Own Source Revenue) 

mandate is evidence of this. Subsection 2.2 locates the First Nation fight for sovereignty in a post-

World War II human rights paradigm. It cursorily presents events of the 1960s, resulting from 

Canada’s membership in the United Nations, which catalyzed the 1970s “red power” 178 movement, 

with its emphasis on a “citizen plus”179 status for First Nations.180 Section three unpacks the author’s 

proposed sovereignty models introduced in chapter one. Sovereignty models two (i.e., 

constitutionally entrenched sub-national/provincial jurisdiction) and three (i.e., independent 

statehood within a customs or economic union) are expounded. Given entrenched political-

economic Settler interests, model two is conceded to be the most feasible possibility. The argument 

is made that colonial legacies, which impede First Nation sovereignty, such as the Indian Act, must 

be appropriately dismantled. 181 

 

177 “mercantilism | Definition & Examples | Britannica”, online: 

<https://www.britannica.com/topic/mercantilism>. 
178 Lesson 7 - Red Power | University of Alberta. Online: online: <https://www.ualberta.ca/admissions- 

programs/online-courses/indigenous-canada/glossary/lesson-7-red-power.html>. 
179 Jennifer Pettit, Department of Humanities & Mount Royal University, “11.8 WWI to 1970” in Canadian 

History: Post-Confederation (BC campus, 2016). 

180 This movement emanated from the Hawthorn Report [formally entitled A Survey of the Contemporary 

Indians of Canada: Economic, Political, Educational Needs and Policies] statement: “Indians should be 

regarded as ‘Citizens Plus’. In addition to the rights and duties of citizenship, Indians possess certain 

additional rights as charter members of the Canadian community”. 
181 Indian Chiefs of Alberta, “Citizens Plus” (2011) 1:2 aps, online: 

http://www.britannica.com/topic/mercantilism
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Section four looks at notable Supreme Court of Canada (SCC) jurisprudence and its treatment of 

two critical sovereignty prerequisites: territorial integrity and jurisdiction. At first blush, these 

cases highlight judicial diversity regarding the issue of Aboriginal Title and ensuing rights; the 

nuanced and explicit differences across the three sovereignty models permeate this discussion. 

However, when examined from a de-construction and critical analytical paradigm, they illustrate a 

double jeopardy for First Nations i.e., they must fight for their sovereignty based on the ideological 

and institutional constructs of their colonizers. This observation leads to a speculation that Modern 

Treaty First Nations have a model one sovereignty status (i.e., municipal government) – a far cry 

from substantive confederal sovereignty. 

 
 

Section five brings the three sovereignty models and relevant SCC jurisprudence together. Titled 

“revisiting sovereignty models in jurisprudential context”, it is an analysis of the Nisga’a Nation’s 

long-standing fight (i.e., since the 19th century) for their sovereignty, within Canada, 182 and what 

it means to incorporate a taxation chapter in a modern treaty. Moving in the direction of viable 

alternative paradigms, section six sets out a trilogy of inter-related paradigms anchored in the 

notions of “Hybridity and Legal Pluralism”.183 The chapter culminates in a discussion of the 

transformative value of de-colonization notions, such as hybridity (i.e., blending of systems), for 

twenty-first century First Nation sovereignty. 

 
 

<https://journals.library.ualberta.ca/aps/index.php/aps/article/view/11690>. 

The First Nations of Western Canada (particularly Alberta) most poignantly expressed the epistemological 

(e.g., legal, political, economic, cultural, etc.) underpinnings of the period. The movement was a rejection 

of the then proposed federal government’s policy regarding the dismantling of the Indian Act. 
182 Nova Scotia Archives, “Nova Scotia Archives - Mi’kmaq Holdings Resource Guide”, (20 April 2020), 

online: Nova Scotia Archives <https://archives.novascotia.ca/> Last Modified: 2017-08-10. 

Twelve Treaties were entered between the period 1725 and 1779. 
183 Paul Schiff Berman, “Towards a Jurisprudence of Hybridity”, (May 2010), online: Utah Law Review 

<https://www.researchgate.net/publication/228242088_Towards_a_Jurisprudence_of_Hybridity/link/54722 

33b0cf24af340c5317c/download>. 

As Berman notes at page 18, “… three possible mechanisms that might form components of a 

jurisprudence of hybridity. Each of these mechanisms is premised on the idea of multiple community 

affiliation. Therefore, instead of insisting that one affiliation necessarily trumps the others, we seek ways of 

fostering dialogue and mutual accommodation if possible … “ 

http://www.researchgate.net/publication/228242088_Towards_a_Jurisprudence_of_Hybridity/link/54722
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2. Point of contact and colonization 

 
A plethora of historical sources document the entrenchment of imperial powers184 on Turtle Island 

(viz., North American continent). Canada, as we now know it, and its system of taxation, are a 

concrete legacy of Great Britain’s colonization of Indigenous Peoples (forced imposition of foreign 

governance, legal, economic, social, cultural, and other, systems). According to Purdy,185 original 

inhabitants were trampled by imperialist ideologies and their ensuing colonial regimes (especially 

their justice systems staffed by Settler incumbents) predicated on a “might over right” hegemony. 

With regard to the courts and legal traditions, primary instruments of colonization, Purdy notes: 

 

The courts of the dominant society enjoy unchallenged jurisdiction over the 

issue (e.g., land rights) in consequence of the imperial relationship. Therefore, 

the question…is not which political society will prevail, but what concessions 

the dominant society will make to the subordinate one. This type of 

relationship between political societies formed the pattern of imperial rule 

throughout the Euro-American Age of Empire, from the Spanish conquest of 

the Americas in the fifteenth century to the independence of India and Europe’s 

African colonies after World War II …. 186[Emphasis added] 

 
 

In sum, the overriding colonial “Indian policy” incorporated four “Ds” - disenfranchisement, 

displacement, denial (of freedom of movement, assembly, expression, political participation, and 

land), and decimation (of families and kinships, language, and culture through the residential 

schools system).187 First Nation Peoples were without political power, legal capacity, economic 

resources, and personal/national identity. They could not maintain or adapt their traditional 

 
 
 

184 Texas A&M University B S & Facebook, “Imperialism: Definition and Historical Perspective”, online: 

ThoughtCo <https://www.thoughtco.com/imperialism-definition-4587402>. 

“Imperialism is the expansion of a nation’s authority over other nations through the acquisition of land and/or 

the imposition of economic and political domination. The Age of Imperialism is typified by the colonization 

of the Americas between the 15th and 19th centuries…Throughout history, many indigenous societies and 

cultures have been destroyed by imperialistic expansion.” 
185 Jedediah Purdy, “Property and Empire: The Law of Imperialism in Johnson v. M’Intosh” (2007) 75: 

2 George Washington Law Review 329–371, online: 

<https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=2489&context=faculty_scholarship>. 
186 Ibid. page 329. 
187 “Polices of Forced Aboriginal Assimilation in Canada”, online: <http://caid.ca/Dassimilation_policy.html>. 

http://www.thoughtco.com/imperialism-definition-4587402
http://www.thoughtco.com/imperialism-definition-4587402
http://caid.ca/Dassimilation_policy.html
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economic systems to generate and redistribute production surplus (i.e., taxation). First Nation 

scholars and activists like Pam Palmater188 define this history as racial genocide. When discussing 

the need to replace the primary “weapon”, the Indian Act, she wrote: “The Indian Act makes an 

easy target, however, it’s not the crux of the problem. The real problem is race-based genocide.”189 

In this regard, the reader is reminded that the Indian Act was not a stand-alone piece of legislation 

– it gave rise to subordinate statutes and government programmes all intended to ensure: 

(that)…Indigenous Peoples in Canada...(had) no rights unless they 

assimilate… (deny their Indian status) …and become Canadian…(but to 

achieve this)…secondary…‘assimilate-by’ policies or ‘assimilation 

tools’...(were used). There were a large number of these assimilation tools 

used by the federal government…(noteworthy of which are seven that 

pertain to breach of Treaties, abuse of power, theft of land, cultural genocide, 

and legislated apartheid).190
 

 
 

The Indian Act created the facade of Crown protection whilst subjugating First Nations. It was used 

to take the “Indian” out of the political and economic landscape through, amongst other measures: 

re-programming the First Nation child;191 appropriating First Nation land; extinguishing traditional 

customs, laws and practices; and denying First Nation Peoples their inherent sovereignty rights. 

Elements of the dystopian reality wrought by the Indian Act, for example, alleged genocide,192
 

 

 

188 Pam Palmater, “Abolishing the Indian Act means eliminating First Nations’ rights - Macleans.ca”, online: 

<https://www.macleans.ca/opinion/abolishing-the-indian-act-means-eliminating-first-nations-rights/>.  

From her on-line biography: “Dr. Pamela D. Palmater is a Mi’kmaw citizen and member of the Eel River 

Bar First Nation in northern New Brunswick. She has been a practicing lawyer for 20 years and is currently 

an Associate Professor and the Chair in Indigenous Governance at Ryerson University…Pam has been 

studying, volunteering and working in First Nation issues for over 25 years on a wide range of social, political 

and legal issues, like poverty, housing, child and family services, treaty rights, education and legislation 

impacting First Nations. She came in second in the Assembly of First Nations election for National Chief in 

2012 and was one of the spokespeople, organizers and public educators for the Idle No More movement in 

2012-13…She has been recognized with many awards and honours for her social justice advocacy on behalf 

of First Nations generally, and Indigenous women and children specifically, and most recently for her work 

related to murdered and missing Indigenous women…” 
189 Ibid. 
190 “First Nations | The Canadian Encyclopedia”, online: 

<https://www.thecanadianencyclopedia.ca/en/article/first-nations>. 
191 This was an official policy of the Residential School system that took Indigenous children from their 

families and communities so as to break the transmission of Indigenous heritage. 
192 “How did we get here? A concise, unvarnished account of the history of the relationship between 

Indigenous Peoples and Canada” 64. Online:  

https://sencanada.ca/content/sen/committee/421/APPA/Reports/APPAReport-Phase1_WEB_e.pdf

http://www.macleans.ca/opinion/abolishing-the-indian-act-means-eliminating-first-nations-rights/
http://www.thecanadianencyclopedia.ca/en/article/first-nations
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physical exploitation,193 psychological alienation,194 familial disintegration, and cultural 

extinguishment,195 are the apotheosis of systematic oppression. 

 
 

Today, federal government action focuses on redress for the inhumanity, economic and 

psychosocial harm, etc. but when land claims settlement agreements are negotiated, First Nations 

end up assuming Own Source Revenue responsibilities which, at face value, seem to be dictated 

by the Crown; this includes an obligation to impose limited taxes on their citizens, a provision that 

a First Nation must “negotiate” with a Province to vacate some of its tax space, extractive industries 

revenue sharing on traditional territories still “owned” by the Crown, and the involvement of the 

CRA in tax administration. However, many First Nations do not have the Own Source Revenue 

capacity-building advantage Canada has had since 1867. Rather, these First Nations must accelerate 

the creation of a sustainable economic, political, legal, social/cultural, institutional, and human 

capital infrastructure. 

 

 

2.1 De-constructing colonialism 

 
Emanating from the post WWII United Nations (UN) system, and its underpinning individual and 

collective human rights paradigm, postcolonial196 theorists, activists, and practitioners have pushed 

 
 

193 Noni E MacDonald, Richard Stanwick & Andrew Lynk, “Canada’s shameful history of nutrition research 

on residential school children: The need for strong medical ethics in Aboriginal health research” (2014) 19:2 

Pediatrics Child Health 64, online: <https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3941673/>. 
194 Patricia Boksa, Ridha Joober & Laurence J Kirmayer, “Mental wellness in Canada’s Aboriginal 

communities: striving toward reconciliation” (2015) 40:6 J Psychiatry Neuroscience JPN 363–365, online: 

<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4622632/>. 
195  “Genocide  and  Indigenous  Peoples  in  Canada  |  The  Canadian  Encyclopedia”,  online: 

<https://www.thecanadianencyclopedia.ca/en/article/genocide-and-indigenous-peoples-in-canada>.  
196 “Introducing Postcolonialism in International Relations Theory”, (8 December 2017), online: E- 

International Relations <https://www.e-ir.info/2017/12/08/postcolonialism-in-international-relations- 

theory/>. Prominent individuals include Francis Fanon who wrote the book The Wretched of the Earth, 

Gayatri Chakravorty Spivak, who authored Can the Sub-Altern Speak?, and Homi K. Bhabha who sets out 

a notion of hybridity in “The Location of Culture. “Postcolonialism examines how societies, governments 

and peoples in the formerly colonised regions of the world experience international relations. The use of 

‘post’ by postcolonial scholars by no means suggests that the effects or impacts of colonial rule are now 

long gone. Rather, it highlights the impact that colonial and imperial histories still have in shaping a 

http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3941673/
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3941673/
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC4622632/
http://www.thecanadianencyclopedia.ca/en/article/genocide-and-indigenous-peoples-in-canada
http://www.e-ir.info/2017/12/08/postcolonialism-in-international-relations-
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for the de-construction of colonial ideologies, systems, and institutions. An argument holds that as 

an ex-British colony and a UN member, Canada must conduct its legal, political, social, and 

economic affairs in ways that reflect the values and aspirations of the UN Charter – especially 

regarding state sovereignty and human rights. Albeit slowly, the legal bulldozer (i.e., the Indian 

Act) that legitimized Canada’s inhumane treatment of First Nation Peoples is being disassembled 

and replaced with appropriate alternatives. For example, Modern Treaty First Nations are not 

regulated by the Indian Act (they only keep their “Indian Status” and the rights that come with 

this). 

 
 

Other First Nations have opted out of sections of the Indian Act through self-governance 

agreements. Not critically examined, however, is Canada’s colonial legacy tax system and its 

entrenchment in modern or self-governance treaties with First Nations. A salient question is why 

are First Nations embracing wealth redistribution methods that are colonial legacies? In other 

words, what power dynamics continue to compel First Nations to mimic Canada’s systems? If 

examined using Marxist concepts of base and superstructure, inherent in Marx’s theory of historical 

materialism,197 and Antonio Gramsci’s theory of hegemony,198 it can be said that Canada’s capitalist 

 
 

 

colonial way of thinking about the world and how Western forms of knowledge and power marginalise the 

non-Western world. Postcolonialism is not only interested in understanding the world as it is, but also as it 

ought to be. It is concerned with the disparities in global power and wealth accumulation and why some 

states and groups exercise so much power over others. By raising issues such as this, postcolonialism asks 

different questions to the other theories of IR and allows for not just alternative readings of history but also 

alternative perspectives on contemporary events and issues.” 
197 Sociology Ph D et al, “Learn to Understand Marx’s Base and Superstructure”, online: ThoughtCo 

<https://www.thoughtco.com/definition-of-base-and-superstructure-3026372>. 

“Society's superstructure includes the culture, ideology, norms, and identities that people inhabit. In addition, 

it refers to the social institutions, political structure, and the state—or society's governing apparatus. Marx 

argued that the superstructure grows out of the base and reflects the ruling class interests. As such, the 

superstructure justifies how the base operates and defends the power of the elite.” 
198 Bates, Thomas R., “Gramsci and the Theory of Hegemony” (1975) 36:2 Journal of the History of Ideas 351-

366; 

<http://proxy.queensu.ca/login?url=https://www.jstor.org/stable/2708933>. Gramci’s notion of hegemony 

explained his understanding about power imbalances and the dominance of a capitalist or ruling class over the 

majority of a nation’s population. He contended that through the institutions and instruments of a society, the 

ruling class determines the cultural and epistemological narratives which are internalized by the oppressed. 

http://www.thoughtco.com/definition-of-base-and-superstructure-3026372
http://proxy.queensu.ca/login?url=https%3A//www.jstor.org/stable/2708933
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political economy dictates the nature of its “nation-to-nation” negotiations. Within this framing, it 

is not surprising that economic instruments, like a taxation system, are imposed on First Nations. 

Moreover, unless Modern Treaty First Nations, like the Nisga’a, control the economy emanating 

from ownership of land and natural resources, Canada’s taxation system will yield little for their 

Own Source Revenue capacity-building. 

 
 

The acceptance by First Nations of Canada’s taxation system – especially Modern Treaty First 

Nations - is disconcerting because it suggests that they have not as yet created alternative 

development paradigms that build on their Indigenous epistemological and traditional approaches 

to production and surplus redistribution. But substantive First Nation sovereignty requires 

alternatives to Canada’s capitalist political economy. First Nations must deconstruct the prevailing 

Canadian economic narrative, and its supporting institutions; a Euro-centric taxation system, 

heavily manipulated by the owners of the means of production199 must not be the primary 

determining factor in First Nation-Crown sovereignty negotiations and agreements. 

 
2.2 Resisting colonial legacies 

 

Until the 1970s a First Nation could not freely decide if it wanted to engage, or not engage, with 

what is now called Canada; colonization made their citizens wards of the state.200 For example, 

despite the fact that their lands were never ceded to the Crown, and legal recognition of the Nisga’a 

Nation’s inherent pre-colonialization land rights were not clarified with Calder.201   

 
 

199 For example, manufacturing, financial and other services, digital enablers, extractive industries, 

agriculture and food security - and other environmental protection issue. 
200 Elections Canada, “Mapping the Legal Consciousness of First Nations Voters: Understanding Voting 

Rights Mobilization”, (27 August 2018), online: 

<https://www.elections.ca/content.aspx?section=res&dir=rec/part/APRC/vot_rights&document=p4&lang= 

e>. “The Indian Act viewed Indians as wards of the state, incapable of managing their own affairs, and the 

appropriate subjects of paternalistic measures designed to serve their own best interests, even if Indians 

themselves contested that such measures genuinely were in their own best interests.” 
201 Calder et al. v. Attorney-General of British Columbia supra note 6.

http://www.elections.ca/content.aspx?section=res&dir=rec/part/APRC/vot_rights&document=p4&lang
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It must be remembered, however, that all Land Claims and disputes continue to be determined 

either by Canada’s colonial legacy legal system ( English common, treaty, and statutory laws) or 

negotiations that are tantamount to a “David and Goliath” scenario. From a critical analysis 

perspective, the way in which the Crown continues to deflect First Nation claims for substantive 

Treaty recognition (meaning a process that accords equal legitimacy to Indigenous records of Treaty 

making processes and content) highlights the continued predominance of Canada’s institutions of 

colonization over First Nation Peoples. 

 
 

To gain a semblance of their pre-colonial sovereignty, the Nisga’a had to challenge their colonizer 

on insecure ground i.e., European substantive and procedural legal systems, political frameworks, 

and institutional arrangements. This is revealed in Calder when Justice Judson, writing for the 

“against” side, affirmed that aboriginal title existed at common law after the Crown asserted 

sovereignty but found that, through legislative actions, it had been extinguished by the colony of 

British Colombia. The following excerpt conveys the plurality’s ratio: 

 
 

…. when the Settlers came, the Indians were there, organized in societies and 

occupying the land as their forefathers had done for centuries. This is what 

Indian title means and it does not help one in the solution of this problem to 

call it a “personal or usufructuary right”. What they are asserting in this action 

is that they had a right to continue to live on their lands as their forefathers 

had lived and that this right has never been lawfully extinguished. There can 

be no question that this right was “dependent on the goodwill of the 

Sovereign”. It was the opinion of the British Columbia Courts that this right, if 

it ever existed, had been lawfully extinguished, that with two societies in 

competition for land—the white Settlers demanding orderly settlement and the 

Indians demanding to be let alone—the proper authorities deliberately chose 

to set apart reserves for Indians in various parts of the territory and open up the 

rest for settlements. They held that this had been done when British Columbia 

entered Confederation in 1871 and that the Terms of Union recognized this 

fact….. 202 [Emphasis added] 
 

 

 
 

202 Ibid. 328-329 
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The structuring of the above text is interesting –four points are highlighted: (1) although the 

“Indians” were organized societies occupying the land and thus had “title” (not a personal or 

usufructuary right) to it, it had been extinguished by the legislative action of the “proper 

authorities”;203 (2) the assertion of “sovereignty” over the “Indians” by the Crown cannot be 

questioned; (3) “Indians” continue to occupy land “dependent of the goodwill of the Sovereign” 

who, based on the doctrine of discovery and terra nullius, assumed ownership rights; and (4) the 

blatant hegemony of colonial institutions reflected in the words “proper authorities”. On the point 

of assumed sovereignty and thus the extinguishment of “Indian” title, authority was drawn from 

American jurisprudence: “Chief Justice Marshall in Johnson v. M’Intosh, ‘the exclusive right of 

the United States to extinguish Indian title has never been doubted. And whether it be done by 

treaty, by the sword, by purchase, by the exercise of complete dominion adverse to the right of 

occupancy, or otherwise, its justness is not open to inquiry in the courts. Beecher v. Wetherby, 95 

U.S. 517, 525.”204 

 

 

The Calder against judgment reasoned that the various laws enacted by the Colony of British 

Columbia (i.e., 14 Douglas Treaties)205 demonstrated the Crown’s intent to establish sovereignty 

over the subject territories. When their reasoning is read with a de-colonization perspective, the 

assumed authority of the Crown to unilaterally take title, thus extinguish the same for First Nations, 

is a blatant example of colonial hegemony. The judgment highlights the bias and persistence of 

colonial attitudes. Fortunately, such sentiments were balanced by the “affirming” judgment (also 

by three judges). In fact, this judicial impasse was a contributing catalyst for the federal government 

to pursue a negotiated settlement of land claims. 

 
 

203 This is a direct reference to St. Catherines Milling and Lumber Co. v. The Queen (1888) 14 App. Cas. 48 

(J.C.P.C.) case, where the Privy Council had described what it called "Indian title" as a personal right--

therefore, not really a real ownership right at all. 
204 Calder et al. v. Attorney-General of British Columbia supra note 6. 
205 “1850 - Douglas Treaties”, online: <https://www.leg.bc.ca:443/dyl/Pages/1850-Douglas-Treaties.aspx>. 
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On the positive side, the Nisga’a attacked a colonial action (i.e., appropriation of their lands), in 

the colonizer’s court, with a “historic” result (i.e., although three judges opted for a positivist 

narrow interpretation and decided against the Nisga’a, three others used an expansive natural law 

framing and found in their favour). An example is their reliance on fact: “In enumerating the indicia 

of ownership, the trial judge overlooked that possession is of itself proof of ownership. Prima facie, 

therefore, the Nishgas are the owners of the lands that have been in their possession from time 

immemorial and, therefore, the burden of establishing that their right has been extinguished rests 

squarely on the respondent”.206 

 
 

The casting vote, so to speak, however, was not in their favour. Justice Pigeon adopted a strict 

positivist point regarding fiat (i.e., permission from the Crown to bring the action). Even though 

its own land claim was not settled until 2000 (27 years after the SCC decision), the Calder case 

was the galvanizing legal force that compelled the Crown to negotiate, rather than litigate, modern 

treaties.207 From that point forward, Crown-First Nation land-claim negotiations have paralleled 

Court adjudication of First Nation human rights and specific land disputes. However, the Crown’s 

reluctance to recognize the full pre-colonial scope of First Nation title (i.e., proprietary interest), 

continues to vex Crown-First Nations relations. The point remains - vestiges of a positivist colonial 

paradigm permeate present-day, Crown-First Nation relations. This thesis attempts to locate the 

Tax Administration Agreement-Canada Revenue Agency interface in a consideration of CRA 

impact on First Nation sovereignty. 

 

 
 

 

206 Calder et al. v. Attorney-General of British Columbia supra note 6. 
207  “James  Bay  and  Northern  Quebec  Agreement  |  The  Canadian  Encyclopedia”,  online: 

<https://www.thecanadianencyclopedia.ca/en/article/james-bay-and-northern-quebec-agreement>. 

“The James Bay and Northern Quebec Agreement (JBNQA) is a legal agreement signed on 11 November 

1975 by the government of Quebec, the government of Canada, Hydro-Québec and two of its subsidiaries, 

the Grand Council of the Crees of Quebec and the Northern Quebec Inuit Association. Described by many 

as the “first modern treaty,” the JBNQA redefined and framed land management as well as the relationship 

between the Quebecois state and the Indigenous peoples of the James Bay and Northern Quebec region.” 

http://www.thecanadianencyclopedia.ca/en/article/james-bay-and-northern-quebec-agreement
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Questionable colonial doctrines, such as discovery,208 have given the facade of legitimacy to the 

Crown’s appropriation of First Nation territories. The same veneer of “Crown Right” continues to 

justify discriminatory domestic laws, exclusionary institutions, and political systems that 

substantively deny the inherent sovereignty of First Nations. Until foundational colonial doctrines 

are debunked and de-constructed, in all their permutations, Indigenous peoples in general - and 

First Nations in particular - cannot re-assert or re-invent/revive their pre-colonial sovereignty. The 

advocacy group, First People’s Law, has noted the following about the British Columbia land 

claims (modern treaty) process: 

The B.C. Treaty Commission was established in 1992 as an independent vehicle 

to oversee modern treaty negotiations between Indigenous groups and the 

Crown in British Columbia, resolve outstanding land issues, and achieve 

certainty in terms of land use. Since its inception, the treaty process has been 

repeatedly criticized for failing to deliver timely, cost-effective solutions for all 

involved. Critically, Indigenous Peoples have repeatedly noted that the treaty 

process relies heavily on the now-discredited “doctrine of discovery” as a basis 

for the Crown’s assertion of sovereignty and ownership over lands subject to 

negotiations. The process has been further criticized for imposing a heavy 

financial burden on Indigenous participants, requiring the surrender or 

extinguishment of existing rights, and pitting Indigenous groups against one 

another, including by incentivizing the completion of agreements without 

resolving overlapping claims.209 

 
 

Of concern are the apparent shallow and ineffective platforms for First Nation-Crown negotiations. 

For example, “[b]etween 1992 and 2019, three treaties were concluded with seven Indigenous 

Nations in British Columbia through the British Columbia treaty negotiations framework".210 

 
 

208 The Crown relied on the doctrine of discovery to claim title. This raises questions about the “in perpetuity” 

reach of inequitable, racist and inhuman colonialization policies and actions. In the Calder case, three 

landmark conclusions were made: (1) First Nation interest in land is a ”pre-existing legal right not created by 

Royal Proclamation, s. 18(1) of the Indian Act, or any other executive order or legislative provision”; (2) 

British Columbia did not have authority to extinguish this right; and (3) the Crown had to prove (but failed 

to do so) that the sovereign clearly and plainly communicated intent to extinguish Aboriginal title. 

“CanLII Connects”, online: <http://canliiconnects.org>. 
209 “Recognition without Reconciliation?: The New Rights Policy for BC Treaty Negotiations”, online: 

<https://www.firstpeopleslaw.com/public-education/blog/recognition-without-reconciliation-the-new- 

rights-policy-for-bc-treaty-negotiations>. 
210 Chantelle Bellrichard · CBC News ·, “Revamped B.C. treaty negotiation process drawing mixed 

reaction from First Nations | CBC News”, (5 September 2019), online: CBC 

<https://www.cbc.ca/news/indigenous/bc-treaty-process-new-policy-1.5272531>. 

http://canliiconnects.org/
http://www.firstpeopleslaw.com/public-education/blog/recognition-without-reconciliation-the-new-
http://www.cbc.ca/news/indigenous/bc-treaty-process-new-policy-1.5272531
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Arguably, a significant weakness in the available dispute fora (i.e., negotiations and litigation 

processes) is that the same colonial paradigm, steeped in power disparities,211 replicate in their 

instruments (e.g., modern treaties). Two examples of power disparities are: (1) the funding of First 

Nations to participate - the federal government makes loans to First Nations to enable them to 

negotiate modern treaties; and (2) modern treaties, with one exception,212 include a chapter on 

taxation bestowing limited personal and consumption tax authority, and a requirement for 

harmonization with Canada’s tax system viz., laws and administration. 

 
 

The latter is a blunt “cookie cutter” approach to Crown-First Nation negotiations and does not 

reflect parity of “bargaining” power. Although subject to some criticism, the “rights based” 

approach of the 2019 British Columbia renewed policy entitled “the Recognition and 

Reconciliation of Rights Policy for Treaty Negotiations in British Columbia”,213 drawing on the 

United Nations Declaration on Indigenous Peoples (UNDRIP), may portent the future direction of 

“nation-to-nation” negotiations. But this is said with the caveat that the new treaty negotiation 

 

 

 

 

 
 

 

211 Specific claim negotiation costs funding guidelines, report, by Government of Canada; Indigenous and 

Northern Affairs Canada, www.rcaanc-cirnac.gc.ca, report (2014) Last Modified: 2020-08-05. 

For example, to enable First Nation to engage the Crown, the federal government provides “loans” to First 

Nations to cover their expenses. However, the federal government controls the quantum thus limiting a First 

Nation access to justice. It is arguable that this is a form of “tied aid”: “All new claims accepted for 

negotiation are eligible for a one time loan funding of up to $15,000 for preliminary discussions on the terms 

of Canada's acceptance, the planning of negotiations and the preparation of a workplan and funding proposal. 

The $15,000 will be in addition to any further loan funding in the other 3 categories: basic, studies and reports 

and ratification… Negotiation loan funding will be provided for up to 6 years…First Nation must be 

responsible for ensuring that negotiation loans are reasonable and less than the compensation amount”. 
212 This is the James Bay treaty discussed later in the thesis. 
213 Government of Canada; Crown-Indigenous Relations and Northern Affairs Canada, “Recognition and 

Reconciliation of Rights Policy for treaty negotiations in British Columbia”, (4 September 2019), online: 

<https://www.rcaanc-cirnac.gc.ca/eng/1567636002269/1567636037453> Last Modified: 2019-09-04. 

http://www.rcaanc-cirnac.gc.ca/
http://www.rcaanc-cirnac.gc.ca/eng/1567636002269/1567636037453
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process does not provide for opted-out First Nations – especially in cases of adjacent First Nations 

with overlapping claims.214 

 
 

As matters stand today, the co-existence of “sovereignty” and “nation-to-nation” remains within 

the realm of negotiated settlements and, drawing on Hegel’s dialectics, will be ever evolving. 

Canada’s colonial political and economic bedrock may require a large infusion of “de-colonized” 

epistemology. Section 35(1) of the Constitution Act is neutral – it depends on judicial interpretation. 

There is thus a need for “enlightened” forward-thinking, natural-law-steeped Justices (i.e., judges 

who critically interrogate the doctrine of discovery and terra nullius to show that these concepts are 

contrary to the natural order of civilization on “Turtle Island” before colonization – the same logic 

applies for bureaucrats who exercise administrative powers by virtue of employment with a 

government agency like the CRA. 

 
 

A perplexing question remains: what does it mean for First Nations to have the taxation persona of 

a municipality whilst being referred to as “nations” who assert their inherent sovereignty? There is 

an ancillary question: How can a government agency like the CRA, without a contractual obligation 

or accountability to a First Nation, enforce its tax laws? Does self-government not dictate that an 

explicit accountability mechanism be in place? In the case of the Nisga’a Nation, this does not exist 

so how can this Nation assess the extent to which, if at all, the CRA provides a sui generis service 

to its Citizens. The political and legal characteristics of “nation” and “sovereignty”, in the context 

of “nation-to-nation” reconciliation, must be concretely and explicitly unpacked. 

 
 

This must be informed by a de-colonization worldview. If the defining of section 35(1) rights can 

be accelerated (i.e., not rely on individual cases) with a result similar to a section 91/92 division of 

 
 

214 News ·, supra note 182. 
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powers, the model two permutation of the Westphalian modern state may be an appropriate 

representation of Canada-First Nation parallel sovereignties. This is said with the caveat that the 

Supreme Court of Canada has made discernable about-turns in jurisprudence. Regarding 

Aboriginal title, the change in jurisprudence is captured in the comment – “The notion that 

Aboriginal title is a contingent right which owes its existence to the Royal Proclamation, has been 

rejected by subsequent jurisprudence, including by both Judson J. and Hall J in Calder, by Dickson 

J in Guerin, and by the majority and the minority in Delgamuukw”.215 The requisite paradigm to 

achieve accelerated judicial law making that recognizes and affirms Indigenous Peoples’ 

sovereignty rights is that of “judicial activism” parallel to Crown efforts to create a third space 

model two Westphalian type sovereignty – not municipal status – for First Nations and other 

Indigenous Peoples. 

 
 

Legal scholars and practitioners must wear a critical de-colonization mindset when they attempt to 

recognize, restore, and respect the precolonial sovereignty rights of Indigenous Peoples. Optimism 

must rest on the forging of new ways for First Nations to evolve and strengthen their sovereignty 

powers. As they do this, however, the issues of Own Source Revenue and the incorporation of 

Canada’s taxation system into First Nation governance must be interrogated to determine if these 

add to or detracts from sovereignty aspirations. 

 
 

3. First Nation sovereignty and demographics 

 

This discussion starts with the 17th and 18th century First Nation-European Peace and Friendship 

treaties covering First Nations of the Maritimes, Quebec, southeastern and southwestern Ontario 

 
 

215 Karen Drake, “The Impact of St Catherine’s Milling” in Law Society of Upper Canada, ed. Special 

Lectures, Canada at 150: The Charter and the Constitution (Toronto: Irwin Law and the Law Society of 

Upper Canada, 2018), 12-13.
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[e.g., the Mi’kmaq, Wolastoqiyik, and Haudenosaunee Nations]. Because they existed as 

independent nation-states, one nation did not “grant” rights to another nation. Each nation 

maintained its sovereignty (i.e., its own territorial, political, economic, and legal systems) but, for 

common purposes, may have formed alliances with other nations. 

 
 

Some pre-colonial examples of confederations, to which the individual nations surrendered some 

of their autonomy/jurisdiction, include the Iroquois,216 Wabanaki,217 and Wendat.218 On this basis 

of their experience with nation-to-nation alliances, the Confederacy Council of the Six Nations 

entered into peace and friendship treaties with Europeans. These nations consequently continue to 

claim and affirm their pre-colonial sovereignty. They have pushed against the Crown’s position 

that, as affirmed by the Supreme Court of Canada in Sparrow, “… while British policy towards the 

native population was based on respect for their right to occupy their traditional lands, a proposition 

to which the Royal Proclamation  bears witness, there was from the outset never any doubt that 

sovereignty and legislative power, and indeed the underlying title, to such lands vested in the 

Crown; ...”.219
 

 

 

 

 
 

 

216 For example, the cooperative edicts set out in the “Great Binding Law” of the Haudenausanee 

Confederacy. 
217 “Wabanaki Confederacy”, online: <https://nbcc.ca/indigenous/did-you-know/wabanaki-confederacy>. 

“… formed around 1680…in response to raids from the…Iroquois Confederacy (specifically the Mohawks) 

in Quebec and Ontario…dormant in the late 1800s after colonial Canada displaced Indigenous governance 

systems…In 1993 the Penobscots…called on the nations to re-establish the Confederacy. They lit the council 

fire and elected a Grand Chief.... In Wabanaki governance, the Council Fire is a metaphoric and literal 

fire…represents the spirit of peace and friendship between the nations. Like a fire, diplomatic relationships 

require work and effort to keep burning…The fire (responsibility) is passed from nation to nation to tend and 

to call the annual Confederacy together…gatherings reinforced the history of the confederacy though oral 

recitations…Wampum belts…memory aids in this process…” 
218 “Wendat  Confederacy  |  American  Indian  confederacy”,  online:  Encyclopedia  Britannica 

<https://www.britannica.com/topic/Wendat-Confederacy>. 

“…four Iroquois-speaking bands of the Huron nation…with a few smaller communities…for protection 

against the Iroquois Confederacy…encountered…Europeans in 1615…around…Lake Simcoe and Georgian 

Bay, Ontario, Canada.” 
219 R v Sparrow, [1990] supra note 85 at 1103. 

http://www.britannica.com/topic/Wendat-Confederacy
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3.1. Demographics as a sovereignty imperative 

 

There are 634 First Nations (First Nation) communities in Canada, speaking more than 50 distinct 

languages.220 First Nations populations are concentrated in the Western provinces, however, 

Ontario is home to 130 federally recognised First Nations communities, 109 of which are in 

Northern Ontario. This includes 30 remote reserves.221 According to the 2016 Statistics Canada 

census, the First Nations population “—including both those who are registered or treaty Indians 

under the Indian Act and those who are not—grew by 39.3% from 2006 to reach 977,230 people 

in 2016”.222 Statistics Canada notes: “Two main factors have contributed to the growing Aboriginal 

population: the first is natural growth, which includes increased life expectancy and relatively high 

fertility rates; the second factor relates to changes in self-reported identification (response 

mobility). 223
 

 
 

Put simply, more people are newly identifying as Aboriginal on the census—a continuation of a 

trend over time”.224 For most First Nations, substantive sovereignty and its financial enabler, Own 

Source Revenue, remains an elusive ambition i.e., model two (a federal system like Canada’s 

section 91/92 constitutional entrenchment of spheres of governmental jurisdiction, autonomy and 

self-determination) and model three (statehood with the Westphalian features of full equality, 

territorial jurisdiction and authority). Legacies of colonization stand in the way; amongst others, 

they include: a small population; remoteness and distance from commercial and public 

 
 

220 note 190. 
221 Government of Canada, Indigenous Communities in Ontario, Online: https://www.sac-

isc.gc.ca/eng/1603371542837/1603371807037. 
222 Statistics Canada Government of Canada, “The Daily — Aboriginal peoples in Canada: Key results from the 

2016 Census”, (25 October 2017), online: <https://www150.statcan.gc.ca/n1/daily- quotidien/171025/dq171025a-

eng.htm> Last Modified: 2017-10-25. 
223 Response mobility refers to individuals who changed their identity from one census to the other 

(intergenerational response mobility) and where ethnic identity of parents and child differ from each other. 
224   Statistics Canada, Indigenous population continues to grow and is much younger than the non-Indigenous 

population, although the pace of growth has slowed,  2022-09-21, online: https://www150.statcan.gc.ca/n1/daily-

quotidien/220921/dq220921a-eng.htm.
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infrastructure; an inadequate land base; loss of control over natural resources located on their 

territories; and an impoverished socio-economic-environmental community and personal life. 

 
 

In terms of the three sovereignty models introduced in chapter one, and as will presently appear, 

the current status of Modern Treaty First Nations aligns with model one plus: (1) they have limited 

taxation powers (personal income and goods and services taxes which municipal governments do 

not have), they are not statutory creatures of Provincial legislatures, and they have control over 

their respective cultures and language; (2) they do not have provincial powers regarding many 

matters e.g., health care, social benefits, registration and regulation of commercial activities, the 

making of laws of general application, civil rights, ownership and control of traditional territories 

falling within provincial boundaries, etc. Although section 35(1) is supposed to define “rights”, the 

inventory as per sections 91/92 is incomplete, therefore, Modern Treaty First Nations do not enjoy 

model two type Westphalian sovereignty. 

 
 

To understand why these First Nations would adopt a taxation system that is not based on their 

traditional practices, it is necessary to consider the “What’s in it for me?” question. However, their 

motive(s) are not explicit other than it is an outcome of “negotiations”. As with provincial tax 

administration agreements, the Federal Department of Finance is the legal party; once agreements 

are finalized, it delegates implementation to the CRA.225 

 
 

What is certain is that all modern treaties226 include a taxation chapter, or paragraphs, which 

arguably, enables the CRA to pierce Modern Treaty First Nation territorial jurisdiction. It may be 

 
 

225 An example is the  2010 Memorandum of agreement concerning a Canada-Ontario comprehensive integrated 

tax co-ordination agreement. Online: https://www.ontario.ca/document/ontarios-tax-system/memorandum-

agreement-concerning-canada-ontario-comprehensive. 
226 Except for the James Bay Treaty of 1975. 
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that Modern Treaty First Nations are compelled to adopt Canada’s taxation system when they 

negotiate their treaties, ancillary tax treatment agreements, and Tax Administration Agreements. 

They may opt for a taxation arrangement of their own accord. 

 
 

There is no available documentary/literature to confirm or negate these scenarios. The practical 

“on the ground” reality is that by inserting a taxation chapter in Modern Treaties, the Crown has 

“recognized” a First Nation concurrent authority to impose taxes. Whether or not this is an “inherent 

right”, as per section 35(1) of the Constitution Act, an answer is still elusive. It would seem that 

the Crown has “delegated” taxation rights to Modern Treaty First Nations.227 This still does not 

answer the question: Why do Modern Treaty First Nations exercise taxation authority, harmonize 

it with Canada’s system, and allow the CRA to administer it? A de- colonization framing of the 

question may help to provide answers. This will be attempted throughout the thesis. 

 

 

3.2 An overview of three Westphalian permutations 

 

All First Nation-Crown treaties (i.e., numbered and peace/friendship) are affirmed by sections 25 

and 35 of the Constitution Act, 1982 but only tangentially realized because of the paramountcy of 

the Indian Act.[I’m not sure about statement. Treaty rights, once constitutionalized in 1982, cannot 

be infringed by an ordinary statute (unless the Sparrow justification test is met). The Indian Act 

could have extinguished treaty rights prior to 1982, but if it did not then the treaty right will prevail 

over the Indian Act.]    

 
 

227 An excerpt from a federal government website is telling: “The powers for enacting real property tax by-laws are 

contained in both the Indian Act and the First Nations Fiscal Management Act. Other tax powers are set out either 

in generic, enabling legislation, such as the First Nation Goods and Services Tax Act, or in the legislation that gives 

effect to modern treaties, comprehensive lands claims or self-government agreements. The tax powers of an 

Aboriginal government apply within its reserves or settlement lands and operate concurrently with, and do not 

automatically displace, federal or provincial tax powers. Canada is prepared, however, to enter into an agreement 

with the government of an Aboriginal group under which federal taxes would be abated or cease to apply on the 

lands where the corresponding harmonized tax of the Aboriginal government applies. Many provinces and territories 

are also prepared to enter into similar agreements in respect of provincial or territorial taxes.”
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Although some of these First Nations have opted out of sections of the Indian Act, especially 

regarding self-government and land management, their self-determination powers are limited by 

federal and provincial laws of general application, and they remain municipal spheres of 

government; model one sovereignty.  A  theoretical  construct  of  the  three sovereignty models may 

help to explain First Nations' inherent tax authority, the case for adoption and harmonization, and 

the impact of Tax Administration Agreements. 

 
 

Schematic three below locates the three sovereignty models along an autonomy, non-interference, 

and equality continuum. These models differ in terms of degrees of autonomy (jurisdiction), non- 

interference (self-determination and self-government), and equality (parity of power). The 

movement of nations from model one to model two sovereignty requires that they be recognized as 

an equal and integral part of Canada’s confederal system. Models two and three arrangements 

enable more latitude for First Nations to decide if they want to absorb Canada’s tax system within 

their governance and self-determination frameworks. Model one is currently operative; models two 

and three, however, require viable alternatives to the colonial Own Source Revenue and surplus 

sharing systems. Until these are available, First Nations with Tax Administration Agreements must 

protect their territorial sovereignty and the rights of their citizens. 

 

On the above continuum, model one (federalism with subnational government) is at the left (low 

 

 

 

 

 

 

 

 

 

 

 
Schematic 3: Sovereignty continuum [Author’s own] 
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levels) and model three (national self-determination and self-government with voluntary alliances) 

is at the right (high levels). In the middle is model two’s nation-to-nation confederation. First 

Nations differ regarding which model they subscribe to. An excerpt from the Chiefs of Ontario’s 

narration, of what they understand sovereignty to mean for their respective Nations, may be 

congruent with the third model but is more likely aligned to model two: 

 

“As distinct and independent Nations, we possess inherent rights to self- 

determination…not endowed by any other state or Nation…through 

birthright...They cannot be taken away…Treaties are living, international 

agreements, which remain valid today and continue to affirm our sovereign 

relationships. We are and always have been original Nations that have never 

relinquished our title, rights, language, culture, and governance by way of 

Treaty to the British Crown or the successor state of Canada. This is why we 

continually seek to work with State bodies on the basis of a government-to- 

government relationship…Self-determination means we freely and 

independently determine and exercise our own political, legal, economic, social 

and cultural systems without external interference…we have jurisdiction over 

all aspects of our livelihood….”228 [Emphasis added] 
 

 

Without further elaboration, it is difficult to locate the Chief of Ontario’s assertion – does it tell a 

model two or model three Westphalian sovereignty story?229 What about the three core sovereignty 

characteristics: autonomy to self-govern and self-determine; legal equality; and non-interference 

by one state in the internal affairs of another state (i.e., jurisdiction and territorial integrity)?230 

These elements are not explicitly defined powers of First Nations, as they exist today, within 

Canada’s federal system.  

 
 

228 “Understanding First Nation Sovereignty”, online: Chiefs of Ontario <http://chiefs-of-ontario.org/firstnations/>. 
229 Akhona Sigamla, “Relevance of the Westphalian System to the Modern World By Sasha Safonova”, 

online:<https://www.academia.edu/24957231/Relevance_of_the_Westphalian_System_to_the_Modern_W 

orld_By_Sasha_Safonova>. 
230 Daniel Philpott, “Sovereignty” in Edward N Zalta, ed, The Stanford Encyclopedia of Philosophy, fall 2020 

ed (Metaphysics Research Lab, Stanford University, 2020). 
231 Department of Justice Canada, “Realizing a nation-to-nation Relationship with the Indigenous Peoples of 

Canada”, (17 July 2017), online: gcnws <https://www.canada.ca/en/department- 

justice/news/2017/07/realizing_a_nation-to-nationrelationshipwiththeindigenouspeoples.html> Last 

Modified: 2017-07-17. The model for a “Nation-to-nation” relationship is the 1613 wampum belt (two rows 

of purple beads set on a white background) between the Dutch and five Iroquois Nations of the 

Haudenosaunee. “The rows represent the courses of two vessels – a Haudenosaunee canoe and a European 

ship – travelling parallel together, each one containing their respective nation’s laws and customs but never 

crossing. (It) symbolizes that neither group will force their laws, traditions, customs or language on each 

other, but will coexist peacefully.” 

http://chiefs-of-ontario.org/firstnations/
http://www.academia.edu/24957231/Relevance_of_the_Westphalian_System_to_the_Modern_W
http://www.academia.edu/24957231/Relevance_of_the_Westphalian_System_to_the_Modern_W
http://www.canada.ca/en/department-
http://www.canada.ca/en/department-


96  

The political and legal realities, including taxation powers, of the First Nation-Canada relationship, 

albeit framed within a “nation-to-nation”231 paradigm, are not synchronous with the Westphalian 

model captured in the Chiefs of Ontario’s assertion that First Nations “freely and independently 

determine and exercise (their) own political, legal…without interference….”.232 

 

If the CRA implements a First Nation’s tax laws, as the staff of the CRA deems fit, is this not 

“interference” in the affairs of that First Nation? These conclusions find support in a federal 

government online publication which includes a section titled “Reconciliation and the financing of 

self-government”.233 Four observations about the wording of the cited text are noteworthy: 

(1) Even though the words “nation-to-nation” and “autonomous orders of government” are used, 

the underpinning paradigm is federalism (political and fiscal) – model two;  
 

(2) The adoption of Canada’s taxation system by First Nations is not a “move away from colonial 

systems of administration”;  
 

(3) The phrase “Indigenous community” is insensitive to First Nation assertions of pre-colonial 

sovereignty; and  
 

(4) The substance of self-determination seems to be “softer” aspects of sovereignty – culture, 

language, and heritage: 

 

The Government of Canada is committed to achieving reconciliation with 

Indigenous peoples through a renewed, nation-to-nation, government-to- 

government, and Inuit-Crown relationship based on recognition of rights, 

respect, co-operation, and partnership as the foundation for transformative 

change that moves away from colonial systems of administration and 

governance…Canada recognizes that Indigenous Governments are autonomous 

orders of government as set out in modern treaties and self-government 

agreements, and are partners in the evolving system of fiscal federalism… 

Canada recognizes that reconciliation and self-government, described in 

modern treaties and self-government agreements, require a renewed fiscal 

relationship, developed in collaboration with Indigenous self-governments, that 

supports the political, social, economic and cultural development of the 

Indigenous community…Canada recognizes that the preservation, practice, 

development and revitalization of Indigenous culture, language and heritage in 

all its diversity and uniqueness, is vital for the well-being of Indigenous peoples 

and thus a critical component of effective self-government.234[Emphasis added] 

 
232 coo_admin, supra note 228. 
233 “Canada’s Fiscal Approach for Self-Government Arrangements” (2019). Online: 

https://publications.gc.ca/collections/collection_2017/aanc-inac/R32-309-2015-eng.pdf 
234 Ibid. 
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The issue of taxation provides a concrete illustration of how First Nations, even Modern Treaty 

First Nations, despite rhetoric about non-interference and self-determination, remain subordinate 

to the Canadian state. Given their respective Indigenous legal systems and practices regarding 

surplus sharing/redistribution, it  is  difficult  to  comprehend why these nations uniformly adopt a  

colonial legacy tax system that has not been infused with elements of traditional practices. Can it 

be that colonial and traditional surplus/wealth redistribution methods are irreconcilable? In the 

absence of comparative empirical evidence about this matter (the author has not been able to find 

any such material), the hybridity question remains. 

 
 

It remains that current nation-to-nation realities, as manifested in First Nation self-determination, 

do not demonstrate an exercise of “free” political and legal will. On another point about the scope 

of the taxation systems First Nations have adopted, why do they stop with the narrow slice of direct 

taxes (i.e., personal income and consumption)? Although administratively challenging, given a 

model two or three sovereignty arrangement, First Nations could have a share of excise and customs 

taxes.235 The Southern African Customs Union is an example of this type of arrangement: 

All customs, excise and additional duties (trade taxes) collected in the SACU 

Common Customs Area are paid into the Common Revenue Pool and shared 

among member states. Member states’ share of the pool is disbursed or 

determined in accordance with the SACU Agreement’s revenue sharing 

formula…provided in Part Seven of the SACU Agreement and has three 

components: customs component, excise component and development 

component.236
 

 
 

As a federal system with a centralized tax administration which pools and apportions tax revenues 

to provinces and participating First Nations, similar arrangements can be made for customs and 

excise. 

 
 

235 “Revenue sharing in the Southern African Customs Union (SACU) - tralac trade law centre”, online: 

<https://www.tralac.org/blog/article/13808-revenue-sharing-in-the-southern-african-customs-union- 

sacu.html>. 
236 Ibid. 

http://www.tralac.org/blog/article/13808-revenue-sharing-in-the-southern-african-customs-union-
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3.2 Model 1 - Federalism with subnational self-government 

 

Since the latter part of the 1800s, First Nations have grappled with the predicament of being 

regulated by the Indian Act, asserting their inherent sovereignty, and the consequences of 

assuming/not assuming Canadian citizenship. Conscious of their eroded territorial and political 

base, and their vulnerability to the Crown’s “legal duress”,237 they looked for negotiated 

settlements, but these Crown-First Nation negotiations were not fair. For example, legal coercion 

in the treaty-making process is explained by Coyle: 

 

…. the common law has long concerned itself with questions of voluntariness 

and fairness in the formation of agreements. The common law doctrine of 

duress and the equitable concept of undue influence arose from the courts’ 

insistence that binding agreements can flow only from the free choices of 

individuals. Even during the nineteenth century, when the common law courts 

took a more formalistic approach to the formation and interpretation of 

contracts, they insisted that contracts had to reflect the autonomous choices of 

the parties… (As such, it is arguable that) centuries of common law 

jurisprudence…offers a useful departure point for analyzing the relevance of 

coercion and exploitative behaviour in the formation of Aboriginal treaties. 238 

[Emphasis added] 

 
 

In light of the above, the SCC’s sui generis construction is little more than intellectual gymnastics; 

a seminal principle in the law of contracts, parity of bargaining power, never prevailed in Crown- 

First Nation relations.  

 
 

237 Michael Coyle, “Marginalized by Sui Generis? Duress, Undue Influence and Crown-Aboriginal Treaties” 

(2008) 34 Manitoba Law Journal (32-2) , online: <<https://canlii.ca/t/2cbl>>.  

As Coyle wrote: “…the common law has long concerned itself with questions of voluntariness and fairness 

in the formation of agreements. The common law doctrine of duress and the equitable concept of undue 

influence arose from the courts’ insistence that binding agreements can flow only from the free choices of 

individuals. Even during the nineteenth century, when the common law courts took a more formalistic 

approach to the formation and interpretation of contracts, they insisted that contracts had to reflect the 

autonomous choices of the parties…(As such, it is arguable that) centuries of common law jurisprudence… 

offers a useful departure point for analyzing the relevance of coercion and exploitative behaviour in the 

formation of Aboriginal treaties. 
238 Guerin v The Queen, supra note 91 at 382. 
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The Crown’s intentions were not honourable when it entered into treaties with First Nations. The 

contention of legal duress is implicitly supported by Kirkby239 when he wrote about First Nation 

enfranchisement and the coercive pressure the Crown put on First Nations to accept citizenship, the 

vote, and assimilation into Canadian society. In contrasting the different responses of two First 

Nation groupings, Kirkby highlights differences in the power bases of First Nations themselves – 

the Haudenosaunee primarily entered into peace and friendship treaties (thus more empowered) 

whilst the Anishinaabe made land cession treaties (thus more dependent). Kirkby wrote: 

 

This article also recovers two alternative visions of constitutional coexistence 

within [Canada’s] confederation. The Anishinaabe-dominated Grand General 

Indian Council proposed various forms of dual-nationality to reconcile 

membership in both their treaty recognized nations and the Canadian state 

[model two sovereignty]. In contrast, the Confederacy Council of the Six 

Nations insisted on Haudenosaunee autonomy mediated by a special treaty 

relationship with the Canadian and imperial governments [model three 

sovereignty].240 [Emphasis added] 

 
 

This issue of assimilation into, or separation from, Settler Canadian society was actually moot. The 

reality is that between 1876 when the Indian Act was first promulgated, and 1960 when the 

Diefenbaker conservative federal government repealed portions of section 14(2) of the Canada 

Elections Act to grant the federal vote to status Indians, First Nations were denied all sovereignty 

pre-requisites including: legal persona; territorial autonomy; and resource capability. 

 
 

Only since the 1960s, through advocacy, negotiation, and litigation, have some First Nations 

achieved limited aspects of their pre-colonization sovereignty. This is said keeping in mind that 

Indigenous nations, in North America, had both de facto sovereignty and something resembling de 

jure sovereignty in their own systems of law at the time of European colonization. Moreover, given  

239 Coel Kirkby, Reconstituting Canada: The Enfranchisement and Disenfranchisement of ‘Indians’, c. 1837-

1900, SSRN Scholarly Paper ID 3290933 (Rochester, NY: Social Science Research Network, 2018). Online: 

https://racism.org/index.php?option=com_content&view=article&id=6727:reconstituting-canada-

the&catid=169&acm=_208. 
240 Ibid.
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that the Westphalian model 3 form of sovereignty was only formalized in 1648 and it took many 

decades for its entrenchment, parallel to this, Indigenous intra and inter-nation governance existed.  

 

This means that at the time of contact between Europeans and the Indigenous Peoples of Turtle 

Island, Indigenous Nations had notions and practices of sovereignty – also characterized by 

territorial integrity, self-government, and self-determination. But, based on how the Crown has 

“honoured” the terms of Peace and Friendship Treaties, entered into during the 18th century, and 

numbered Treaties,241 entered into between 1871 and 1921 (e.g., Ontario242 to British Columbia243), 

it may be argued that First Nations have de facto model one sovereignty. This contention rests on 

the fact that these Nations continue to be regulated by the Indian Act (either fully or partially). 

 
 

Although affirmed by sections 25 and 35(1) of the Constitution Act, these Treaties do not constitute, 

nor were they intended to be so, the equivalent of the federal/provincial sections 91 and 92 division 

of powers. The point is that “self-perception” and “on the ground realities”244 do not converge. 

These First Nations may view themselves in line with model two type sovereignty, and sections 25 

and 35(1) of the Constitution Act may affirm this, but the substantive provisions of these Treaties 

are subject to the Crown’s judicial interpretation. They are based on principles – not details. They 

are, therefore, subject to interpretation.  

 
 

241 The author recognizes that the reference to First Nations as being “in Canada” may be offensive to some 

First Nation Peoples who reject Canada’s sovereignty over them. For purposes of geographic location, 

however, reference is made to east, west, central Canada. 
242 coo_admin, “Map”, online: Chiefs of Ontario <https://chiefs-of-ontario.org/resources/map/>. 

For example, the Ontario First Nations Directory indicates that there are 133 First Nations in Ontario. 
243 Ministry of Indigenous Relations and Reconciliation, “First Nations A-Z Listing - Province of British 

Columbia”, online: <https://www2.gov.bc.ca/gov/content/environment/natural-resource- 

stewardship/consulting-with-first-nations/first-nations-negotiations/first-nations-a-z-listing> Last Modified: 

2022-05-25. Although the British Columbia provincial website indicates that there are 288 First Nations in 

the province, there are only few historic treaties (14 Douglas treaties, signed with First Nations on 

Vancouver Island, and Treaty 8 covering a portion of northeastern BC) and eight modern treaties 

(including the Nisga’a Nation).  
244 This contention is based on the fact that the Indian Act still exists. First Nations, desiring to approximate 

model two sovereignty, negotiate self-government agreements and ancillary instruments like land and 

environment management agreement which take these authorities outside of the ambit of the Indian Act. 
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Without an explicit listing of First Nation powers, as in the federal/provincial sections 91 and 92 

division, model two sovereignty remains aspirational.  Modern Treaties are supposed to be such 

an instrument, however, because each Modern Treaty is negotiated separately, the section 35(1) 

powers remain dynamic; an odd result of legal certainty is desired. First Nation sovereignty must 

be considered in relation to provincial powers. For example, of the list below,245 no First Nation 

(historic or modern) exercises numbers six, seven, eight, eleven, and twelve powers. Numbers two 

(taxation) and thirteen are limited powers enjoyed mainly by modern treaty nations (e.g., taxation 

is limited to property, personal income and goods and services taxes).246 The civil rights part of 

number thirteen is not a First Nation authority. Number three (borrowing of money) is exercised 

only by Modern Treaty First Nations. 

TABLE 1: PROVINCIAL POWERS 

92 In each Province the Legislature may exclusively make Laws in relation to Matters coming 

within the Classes of Subjects next hereinafter enumerated; that is to say, 

1. Repealed. End note(48) 

2. Direct Taxation within the Province in order to the raising of a Revenue for Provincial 

Purposes. 

3. The borrowing of Money on the sole Credit of the Province. 

4. The Establishment and Tenure of Provincial Offices and the Appointment and Payment 

of Provincial Officers. 

5. The Management and Sale of the Public Lands belonging to the Province and of the 

Timber and Wood thereon. 

6. The Establishment, Maintenance, and Management of Public and Reformatory Prisons 

in and for the Province. 

7. The Establishment, Maintenance, and Management of Hospitals, Asylums, Charities, and 

Eleemosynary Institutions in and for the Province, other than Marine Hospitals. 

8. Municipal Institutions in the Province. 

9. Shop, Saloon, Tavern, Auctioneer, and other Licences in order to the raising of a Revenue 

for Provincial, Local, or Municipal Purposes. 

10. Local Works and Undertakings other than such as are of the following Classes: 

(a) Lines of Steam or other Ships, Railways, Canals, Telegraphs, and other Works and 

Undertakings connecting the Province with any other or others of the Provinces, or 

extending beyond the Limits of the Province: 

 

 
 

245 Constitution Act, supra note 12 
246 Historic treaty Nations may exercise a sales or goods and services tax pursuant to the First Nations 

Goods and Services Tax Act. 
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 (b) Lines of Steam Ships between the Province and any British or Foreign Country: 

(c) Such Works as, although wholly situate within the Province, are before or after their 

Execution declared by the Parliament of Canada to be for the general Advantage of 

Canada or for the Advantage of Two or more of the Provinces. 

11. The Incorporation of Companies with Provincial Objects. 

12. The Solemnization of Marriage in the Province. 

13. Property and Civil Rights in the Province. 

14. The Administration of Justice in the Province, including the Constitution, Maintenance, and 

Organization of Provincial Courts, both of Civil and of Criminal Jurisdiction, and 

including Procedure in Civil Matters in those Courts. 

15. The Imposition of Punishment by Fine, Penalty, or Imprisonment for enforcing any Law of the 

Province made in relation to any Matter coming within any of the Classes of 

Subjects enumerated in this Section. 

16 Generally all Matters of a merely local or private Nature in the Province. 

 
 

Sections 92A(1) (non-renewable natural resources), 93 (education), and the immigration part of 

section 95 are also limited Modern Treaty First Nation powers and the subject of environmental 

management agreements between the Crown and Indian Act regulated First Nations. Effective 

resolution of exactly what falls within section 35(1) cannot be limited to the contents of modern 

Treaties or the outcome of judicial proceedings. Unless Canadian Courts push beyond a positivist 

legal interpretation of section 35(1)’s content, First Nations will have to rely on Crown-First Nation 

negotiation processes. This alternative redress is evident in the Crown’s current nation-to-nation 

reconciliation policy. 

 
 

As noted in the Nisga’a Nation final agreement: “Canadian courts have stated that the reconciliation 

between the prior presence of aboriginal peoples and the assertion of sovereignty by the Crown is 

best achieved through negotiation and agreement, rather than through litigation or conflict”.247 

Regarding tax administration agreements, these spring from ancillary taxation agreements which 

fall outside the section 35(1) reach. This is explained by article 22 in the taxation chapter of the 

Nisga’a Agreement: “The Taxation Agreement is not intended to be a treaty or land claims 

 
 
 

247 Nisga’a Final Agreement Act, supra note 147. 
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agreement, and is not intended to recognize or affirm aboriginal or treaty rights within the meaning 

of sections 25 and 35 of the Constitution Act, 1982”.248 This is an odd insertion in an agreement 

that draws its life from a Modern Treaty and in a discourse regarding the impact of an 

unaccountable implementing body like the Canada Revenue Agency. 

 
 

Based on the above reasoning, it is not implausible to conclude that First Nation sovereignty is 

similar to that of a municipality or regional district (i.e., sub-provincial). This is not the self- 

determination and self-government required by nation-to-nation sovereignty. Some First Nations 

exercise a form of model one self-government249 by opting out of specific sections of the Indian 

Act. Others rely on specific legislation (e.g., the First Nations Land Management Act250) to assume 

self-government powers. Remarkably, in all of these First Nations, Canada’s tax system (i.e., laws 

and administration) prevails. Sub-provincial First Nation sovereignty (model one) typifies the 

general state of First Nation-Crown negotiations. 

 
 

There are variations in this classification across modern and historic (numbered and peace and 

friendship) treaties. For this thesis, however, four facts remain: (1) Modern Treaty First Nations 

must adopt elements of Canada’s direct taxation system when the sections 87 and 89 Indian Act tax 

protections are removed;251 (2) Historic First Nations may exercise very limited consumption tax 

authority; (3) First Nation citizens depend on the CRA for tax and socioeconomic benefit 

 
 
 

248 Ibid.  
249 Some First Nations have assumed self-government powers and have thus opted out of these parts of the 

Indian Act e.g., land management, property taxation, social services, etc., but they remain regulated by the 

Indian Act. 
250 Legislative Services Branch, “Consolidated federal laws of Canada, First Nations Land Management Act”, 

(19 October 2020), online: <https://laws-lois.justice.gc.ca/eng/acts/F-11.8/> Last Modified: 2020-10-19. 
251 All Treaty agreements between Canada and First Nations who conclude comprehensive land claim 

agreements (modern treaties) include a chapter on taxation. Given known incompatibilities between 

Indigenous and European legal and welfare traditions, it is assumed that these taxation chapters are imposed 

on First Nations. 
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administration; and most importantly, (4) the continued superordinate authority, controlling the 

lives of First Nation Peoples, of the Indian Act.252
 

 
 

A case in point - even though the Nisga’a are said to have “exited” the Indian Act, the Nation 

receives federal and provincial government annual programme funding. These First Nations remain 

subject to the Crown’s (federal and provincial) policy decisions. Except for the modern treaty, 

subsequent agreements (including taxation and tax administration), between a First Nation and the 

Crown, are not “ever-green” and thus remain subject to the proviso that re-negotiations be “in good 

faith”. Given the possibility that the federal or provincial governments may choose not to devolve 

additional or the same powers, during renegotiations, Modern Treaty First Nations may have to 

accept terms not in original agreements or not enabling of greater sovereignty. 

 
 

3.3 Nation-to-nation confederation (model 2) 
 

Model two requires that Canada re-evaluate its prevailing legal conception of First Nation 

sovereignty to be in line with a confederal (i.e., constitutional recognition of First Nations as a third 

constituency in Canada’s founding “nations” – currently only French-English - and the extension 

of provincial heads of power to First Nations). 253 This would mean that should First Nations deem 

Canada’s taxation system as an appropriate surplus/wealth redistribution system, the model two 

status would devolve to them wider taxation powers and more options regarding tax administration. 

For example, if of their own volition, they choose to enter into agreements with the federal 

government, they will have a power base to negotiate terms that limit the impact of the CRA on 

their notion of national sovereignty and citizen rights. 

 

 

 
 

252 Indian Act, supra note 19.  
253 It is recognized that not all First Nations may desire or have the capacity and capability to pursue this 

option. 
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Model three is more radical in that it is predicated on First Nations declaring themselves to be 

sovereign states, Canada acceding and enabling this, and recognition by the global community (i.e., 

members of the United Nations). It involves the creation of a common union (e.g., inter-state trade 

and diplomacy), as per the United States-Mexico-Canada Agreement.254A model two decolonized 

framing of First Nation sovereignty could resemble Quebec’s situation within the Canadian federal 

system. Of Canada’s ten provinces and three territories, only Quebec has a totally independent tax 

administration;255 it administers provincial and federal consumption and provincial income taxes. 

Federal income taxes are administered by the CRA so taxpayers in Quebec file two income tax 

returns. This tax administration framework is “a striking illustration of Quebec’s determination to 

achieve autonomy, during the period immediately preceding the Quiet Revolution”.256
 

 
 

In trying to ease the compliance burden for taxpayers and administrative costs, at its 17 May 2018 

sitting, “…the Assemblée nationale unanimously passed a motion proposing that Revenu Québec 

take responsibility for federal tax administration in Quebec; the next day, the federal government 

responded by rejecting the proposal for a single administration”.257 The First Nation drive to reassert 

pre-colonial sovereignty can only benefit from the Quebec experience, especially in the way 

Quebec nationalism led to a distinct tax administration system despite the federal government’s 

resistance. 

 

254 Global Affairs Canada, “Canada-United States-Mexico Agreement (CUSMA)”, (15 August 2014), 

online: GAC <https://www.international.gc.ca/trade-commerce/trade-agreements-accords- 

commerciaux/agr-acc/cusma-aceum/index.aspx?lang=eng> Last Modified: 2021-01-20. 
255 “BAnQ numérique”, online: <http://numerique.banq.qc.ca/>. 

“Québec premier Maurice Duplessis announced his intention to introduce a personal income tax so that 

Quebecers could be ‘masters in their own home’ from a fiscal perspective. In response, the federal 

government, under Louis St-Laurent, cut the federal income tax rate by 10%. The first Québec income tax 

return was created the same year, after the Provincial Income Tax Act came into force. Since then, 

Quebecers have had to file both a federal and a provincial return.” 
256 “Quebec seeks power to collect federal taxes to allow residents to file only one return”, (17 May 2018), 

online: thestar.com <https://www.thestar.com/business/2018/05/17/quebec-seeks-power-to-collect-federal- 

taxes-to-allow-residents-to-file-only-one-return.html>. 
257 Toward Having One Tax Collector in Quebec. 

Online: https://www.ctf.ca/ctfweb/en/newsletters/canadian_tax_focus/2018/3/180308.aspx

http://www.international.gc.ca/trade-commerce/trade-agreements-accords-
http://numerique.banq.qc.ca/
http://www.thestar.com/business/2018/05/17/quebec-seeks-power-to-collect-federal-
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3.4 Statehood with voluntary alliances (model 3) 

 
First Nations with treaties (numbered or peace and friendship) have abided (not validated) with 

European occupation of Turtle Island through the treaty-making process. To claim their rights 

under these treaties, they have, for the most part unsuccessfully, relied on the “honour of the 

Crown” – the legal obligation of colonial and Canadian governments, to act honourably when 

dealing with Indigenous rights or land claims. Prior to their colonial subjugation, these nations were 

self-determining and self-governing and, when needed, entered into alliances258 with other nations. 

This type of sovereignty (i.e., legal and territorial jurisdiction, power parity, and non-interference 

from other nations) has most relevance for First Nations of British Columbia because, with the 

exception of the First Nations involved in the fourteen Douglas Treaties259 and numbered Treaty 

Eight,260 they did not cede their territories or enter into Peace and Friendship treaties; they did not 

formalize the colonizer’s presence. 

 
 

Their inherent sovereignty was never extinguished; they did not condone or validate European 

occupation of their territories by entering into treaties with them; they did not cede or surrender 

their territories. But for the impact of European diseases and imposition of colonial structures and 

culture, primarily through the Indian Act, these nations may have continued to exist as 

autonomous/sovereign entities. Although their sub-provincial status is far from their pre-colonial 

sovereignty, several Modern Treaty First Nations are attempting to reassert their sovereignty so 

each nation must decide on the kind of relationship it wants to have with Canada. For example, do 

they want to adopt Canada’s fiscal (e.g., taxation) and other economic systems? 

 
 

258 John Douglas Belshaw, “Strategic Alliances” in Canadian History Pre-Confederation (BC campus, 2015). 
259 Vancouver Island University, Background to the Douglas Treaties, online: 

https://www.coursehero.com/file/131240759/cc2-blm-1-1pdf/ 
260 Ministry of Indigenous Relations and Reconciliation, “History of Treaties in B.C. - Province of British 

Columbia”, online: <https://www2.gov.bc.ca/gov/content/environment/natural-resource- 

stewardship/consulting-with-first-nations/first-nations-negotiations/about-first-nations-treaty- 

process/history-of-treaties-in-bc> Last Modified: 2017-10-17. 
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Given the Indian Act, and the still somewhat nebulous261 nature of section 35(1) of the Constitution 

Act, the arguably oxymoronic use of the words “First Nation sovereignty” has been criticized by 

First Nation Peoples,262 First Nation rights advocates,263 and enlightened “others”. A common 

contention is that there has been no “honour” in the Crown’s actions. Much literature and other 

knowledge media264 documents colonial disregard for the moral, legal, and political underpinnings 

of instruments like the 1613 two row wampum belts265 (between the Haudenosaunee and Dutch) 

and the 1677 Covenant Chain alliance (between Haudenosaunee and English).266 The immorality 

of inequitable contracting between First Nations (not just the Haudenosaunee) and the Crown, is 

undisputed. 

 
 

When the power imbalances and continued colonial dominance are factored into a consideration of 

an appropriate surplus/wealth redistribution mechanism vis a vis the three proposed First Nation 

sovereignty models, two points are clarified: (1) model three sovereign governments do not 

 
 

261 McNeil supra note 173: As he wrote, there is general agreement by the Courts that section 25 of the Charter 

is a shield to be used by Aboriginal Peoples so it cannot be used to add rights to the list of “existing” 

Aboriginal rights. Also, section 35 has a mixed jurisprudence in that Courts have pursued either a 

narrow/fragmented or broad/wholistic approach. The narrow reading sees a right to fish, for example, as 

divisible into many narrower rights, such as a right to fish without a licence, a right to fish with a gill net, and 

even a right to possess a net. Taking away any one of these rights is an extinguishment of the narrow right, 

rather than a restriction on the general right to fish. The broader approach sees the right to fish as indivisible. 

Do you have a reference for McNeil? 
262 The Agenda with Steve Paikin, This Land is Our (Title) Land (May28, 2015).  

Online: https://www.tvo.org/video/this-land-is-our-title-land 
263 “Pam Palmater - YouTube”, online: <https://www.youtube.com/>. 

One advocate for Indigenous Rights is Pam Palmater - a Mi'kmaq lawyer, professor, activist and politician 

from Mi'kma'ki, New Brunswick, Canada. She has a YouTube channel which features topical First Nation- 

Canada relations issues. 
264 Aboriginal Rights as Economic Rights: Whose land is Canada selling?: Lecture by Arthur Manuel (2017). 
265 Kathryn V Muller, “The Two ‘Mystery’ Belts of Grand River: A Biography of the Two Row Wampum 

and  the  Friendship  Belt”  (2007)  31:1  American  Indian  Quarterly  129–164,  online: 

<http://www.jstor.org/stable/4138898>. 
266 Ibid. “In 1677 the English and the Haudenosaunee officially pledged to respect a strategic bond of 

friendship, known as the Covenant Chain alliance, one of the most important diplomatic and social 

agreements of seventeenth- and eighteenth-century North America. This silver Covenant Chain alliance grew 

out of earlier agreements between Dutch traders and the Mohawks, who had been metaphorically united by 

rope in the early 16oos, and between New Netherlands and the Mohawks when the rope evolved to a sturdier 

iron chain in 1643. In 1664, the iron chain extended to the English when they conquered New Netherlands 

and eventually became a more durable silver chain of friendship in 1677.” 

http://www.youtube.com/
http://www.jstor.org/stable/4138898
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negotiate tax powers with a provincial sphere of government (e.g., the Nisga’a Nation having to 

negotiate with the British Columbia government); and (2) model two nations may enter into such 

negotiations within a confederal system that explicitly entrenches their sovereignty (e.g., sections 

91/92 of the Constitution Act, 1867). 267
 

 
 

Within a model two framing, First Nation-federal Crown agreements will depend on the federal 

government vacating tax room. There should not be First Nation-Provincial negotiations because 

the taxation powers of the First Nation government are at par with provinces. Based on sections 37 

and 38 of the Nisga’a Taxation Agreement,268 made with the province of British Columbia and the 

federal governments, neither model two nor three exists. The sections below document the 

arbitrariness of the Crown’s power i.e., it is not obliged to negotiate similar terms with other First 

Nations: 

OTHER LAND CLAIMS AGREEMENTS 

37. If, within 15 years of the effective date, Canada or British Columbia enacts 

legislation giving effect to another land claims agreement…that provides 

that all of the lands that were set apart as Indian reserves of an Indian band 

whose members were represented by a party to the agreement cease to be 

reserves, and provides in the land claims agreement or in another agreement 

that is referred to in that land claims agreement: 

tax powers that are not available to Nisga’a Lisims Government or Nisga’a 

Village Governments; or 

a. tax exemptions that are not available to the Nisga’a Nation or Nisga’a 

Villages; Canada and British Columbia, on request of the Nisga’a Nation, 

will negotiate and attempt to reach agreement with the Nisga’a Nation to 

provide appropriate adjustments to the tax powers of Nisga’a Lisims 

Government…and to the tax exemptions available to the Nisga’a Nation 

and Nisga’a Villages, taking into account the particular circumstances of 

the other land claims agreement. 

 
INTERNATIONAL TREATIES 

38. Legislation enacted by Nisga’a Lisims Government, or a Nisga’a Village 

Government is subject to relevant obligations agreed to by Canada under 

international treaties, conventions or protocols in respect of taxation.269 

[Emphasis added] 
 

 

267 Constitution Act, 1867, 30 & 31 Vic., c. 3. 
268 Nisga’a Nation Taxation Agreement, supra note 147. 
269 Ibid. 
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The above clarifies the subnational statutory construction of First Nations, their impact by Canada’s 

domestic and international agendas, and their vulnerability to Canada’s malevolence. It has been 

said: “All too often the models of autonomy being crafted by the state hand-off large areas of 

responsibility to Indigenous peoples without handing off the actual decision-making power 

necessary to truly transform these policy areas”. 270 Taxation is just one example. 

 
 

4. Territorial integrity and jurisdiction 
 

The section 91/92 division of powers271 does at least two debilitating things to First Nation 

sovereignty: first, the federal government is bestowed powers over all “Indians” – they are wards 

of the state; and second, except for the lands reserved by the federal government for First Nation 

occupancy, and other lands required for the carrying on of trade and commerce (e.g., railroads and 

ports of entry), the provinces have jurisdiction and ownership of all public lands within their 

geographic boundaries. The section may be recused, from a protection of Indigenous rights 

perspective, by 91(24) which, arguably, provides a constitutional basis for a positive federal 

legislative duty to intervene within provincial jurisdictions to protect the interests of Indigenous 

peoples; a shield against provincial laws that impact upon Indigeneity. 

 
 

Perhaps the shield potential of section 91(24) is what underpinned the actions of the Metis People 

in Daniels v. Canada (Indian Affairs and Northern Development).272 And yes, it was Indigenous 

people who claimed a constitutional right to be included within the federal legislative power defined 

by s. 91(24). However, this must be considered from a de-colonization perspective – was there real 

parity of power  between  the  Crown  and  First  Nations  when the 1982 Constitutional reform were 

 

 
 

270 Fiona Macdonald, “Indigenous Peoples and Neoliberal ‘Privatization’ in Canada: Opportunities, Cautions and 

Constraints” (2011) 44 Canadian Journal of Political Science. 
271 Constitution Act, 1867, supra note 267,  
272 Daniels v. Canada (Indian Affairs and Northern Development), 2016 SCC 12, [2016] 1 S.C.R. 99.
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negotiated? First Nations took a slice of the loaf rather than ask for the impossibility – more than a 

slice. 

 
 

Provincial powers were enhanced by the addition of section 91(A)273 in the Constitution Act, 1982 

which leaves little legal and political space for First Nation sovereignty anchored in clearly defined 

territorial jurisdiction – especially regarding traditional territories in the control of the Province but, 

about which, the Province must meaningfully consult impacted First Nations. It would seem that 

First Nations enter “negotiations” with the Crown saddled with the burden of proof and costs (the 

federal government makes loans to First Nations to carry these costs, but loans must be repaid); a 

very disempowering relationship. This is tantamount to someone sealing a bicycle which is 

subsequently recovered, but the owner has to incur financial and other costs to disprove the 

emboldened thief’s counter-ownership claims. 

 
 

The above can be summarized in other words: First Nations cannot be sovereign without a land 

base, legal jurisdiction within it, and a minimum degree of equality vis a vis other spheres of 

government. This was at the heart of the Calder case and crystalized in two questions: (1) did 

Aboriginal title, based on occupation of land from time immemorial, exist; and (2) if yes, has it 

been extinguished?274  

 

These questions have relevance for important decisions that include whether or not a First Nation 

wants to embrace colonial legacy taxes within its territories and to delegate its tax administration 

powers to the CRA; the relevance and role of Indigenous forms/methods of surplus creation and 

redistribution; and their commitments regarding their Peoples’ inter- generational legacies. 

 

 
 

273 Part 3: Non-Renewable natural resources, forestry resources and electrical energy. 
274 Calder et al. v. Attorney-General of British Columbia, supra note 6. 
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In Guerin275 the SCC strengthened the First Nation sovereignty arsenal by delineating the land 

rights (i.e., territorial integrity and jurisdiction) element of “sovereignty”. The Musqueam (British 

Columbia) ceded a part of its territory to the province so that it could be leased to private business 

interests for a golf course development. The final lease agreement had many provisions 

unfavourable to the First Nation which they allege were not what they had agreed to. At issue was 

the obligation of the Crown, as the agent of the Musqueam Indian Band, to negotiate the best lease 

terms for the Band. The court found that the “Crown’s agents promised the band to lease the land 

in question on certain specified terms and then, after surrender, obtained a lease on different terms 

… (the) Crown breached its fiduciary duty….”.276
 

 

 

With regard to how First Nation land rights were diminished by colonization, the SCC employed 

Chief Justice Marshall’s ratio in Johnson v M’Intosh, 1823277 regarding discovery: 

 

The exclusion of all other Europeans, necessarily gave to the nation making the 

discovery the sole right of acquiring the soil from the natives…Those relations 

which were to exist between the discovered and the natives, were to be regulated 

by themselves…the rights of the original inhabitants were, in no instance, 

entirely disregarded; but were necessarily, to a considerable extent, impaired. 

They were admitted to be the rightful occupants of the soil, with a legal as well 

as just claim to retain possession of it, and to use it according to their own 

discretion; but their rights to complete sovereignty, as independent nations, 

were necessarily diminished, and their power of dispose of the soil at their own 

will, to whomsoever they pleased, was denied by the original fundamental 

principle, that discovery gave exclusive title to those who made it.278[Emphasis 

added] 

 
 

In its reasoning, the SCC explained the nature of First Nation land rights in a two-handed narrative. 

On the one hand, it affirmed that First Nations have a personal right, albeit limited i.e., the title 

right could not be transferred to anyone other than the Crown. On the other hand, the Court 

 
 

275 Guerin v. The Queen, supra note 91. 
276 Aida Kimiagar, Case Brief, “CanLII Connects”,  Guerin v The Queen, online: <http://canliiconnects.org>.  
277 Johnson v. M’Intosh, 21 U.S. (8 Wheat.) 543 (1823). 
278 Supra note 91 at 378. 

http://canliiconnects.org/
http://canliiconnects.org/
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acknowledged that the Crown, as the only entity to which First Nation lands can be ceded, had a 

fiduciary obligation to act in the best interests of First Nations: 

Indians have a legal right to occupy and possess lands, the ultimate title to which 

is in the Crown…their interest does not, strictly speaking, amount to beneficial 

ownership, neither is its nature completely exhausted by the concept of a 

personal right. It is true that the sui generis interest which the Indians have in 

the land is personal in the sense that it cannot be transferred to a grantee, but 

it is also true…that the interest gives rise upon surrender to a distinctive 

fiduciary obligation on the part of the Crown….These two aspects of Indian 

title go together…The nature of the Indians’ interest is therefore best 

characterized by its general inalienability, coupled with the fact that the Crown 

is under an obligation to deal with the land on the Indians’ behalf…279 

[Emphasis added] 

 
 

The sui generis280 nature of First Nation land rights, established in Guerin, was given a wider 

reading in the dissenting judgment in Delgamuukw v British Columbia, 1993281 (BCCA). And this 

despite the majority judgment and the trial court's decision being steeped in Canada’s colonial 

paradigm. For example, Justice Macfarlane, for the majority, wrote: “I think that the trial judge was 

correct in his view that when the Crown imposed English law on all the inhabitants of the colony 

and, in particular, when British Columbia entered Confederation, the Indians became subject to the 

legislative authority in Canada.  The division of governmental powers between Canada and the 

provinces left no room for a third order of government” [Emphasis added].282 

 

 

The dissenting judgment contained nuggets of judicial enlightenment, as expressed by Judge 

Lambert, (at paragraph 665), who lamented the treatment of First Nations based on black letter law 

saturated in Western jurisprudence. The SCC, in its hearing of the appeal, restricted itself to a 

narrow review of land title rights. Regarding the wider conception of sui generis, Lambert, J., 

 
 

279 Ibid., at 382. 
280 Ibid., at 382. 
281 Delgamuukw v British Columbia, [1993] 5 W.W..R 97, 104 D.L.R. (4th) 470 (B.C.C.A.). 
282John Borrows, “Sovereignty’s Alchemy: An Analysis of Delgamuukw v. British Columbia” (1999) 37 

Osgoode Hall Law Journal 537-596 at page 542.
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wrote: “…a jurisprudential analysis of the concepts underlying rights in common law or Western 

legal thought is of little or no help in understanding the rights now held by aboriginal peoples and 

now recognized and affirmed by the common law and by the Constitution...In short, it is not only 

aboriginal title to land that is sui generis, all aboriginal rights are sui generis….”283 [Emphasis 

added] This is a bold statement which, if used to analyze why First Nations adopt Canada’s tax 

system, gives rise to reasons for First Nations to adopt different models (e.g., beginning with 

Indigenous practices) for surplus creation, redistribution, and administration. It may be that sui 

generis means hybridity284 – the blending of the different systems. 

 
 

Although Canada’s courts have recognized the uniqueness of First Nation rights, clarity is still 

much needed about what sui generis means for the self-determination powers, jurisdictional 

authority, and equality that many First Nations seek. A reframing of First Nation sovereignty, 

explicitly setting out the legal, political, economic, social, and environmental jurisdictional 

parameters that a First Nation possesses, may strengthen First Nation-Canada reconciliation. The 

authority/power to levy and administer a surplus redistribution framework (e.g., direct and indirect 

taxes or Indigenous equivalents), or not to do so, is a central pre-requisite for sovereignty. As a first 

step towards an assessment of the CRA Tax Administration Agreement institutional framework, 

the following discourse on actual and desired First Nation sovereignty paradigms is helpful. 

 
 

283 Delgamuukw v. British Columbia, supra note 281 at 665. 
284 John Borrows, Tracking Trajectories: Aboriginal governance as an Aboriginal Right.  In his introductory 

paragraph, Borrows wrote in regard to Professor Ken Lysyk's scholarship: “He was particularly interested in the 

legal basis for the existence of unique rights of Aboriginal peoples in Canadian law. He wanted to ensure these 

differences were not used to their disadvantage.” At page 297 he underscores the basis for First Nation 

“uniqueness” and arguably legal basis for “hybrid status” -  ‘the signing of Aboriginal treaties has been a 

near constant in the history of northern North America, with only a short pause from the 1920s until the 

1970s….’.”Online:https://dspace.library.uvic.ca/bitstream/handle/1828/7066/Borrows_John_UBCLR_2005

.pdf?sequence=1&isAllowed=y 

Borrows & Rotman, supra note 92, at page 10: “Since Guerin v. R, judicial decision-making has extended 

the sui generis appellation from more conventional subjects, such as hunting, fishing, and land rights, to 

issues like Indian treaties and the relationship between the Crown and First Nations.”    Online:   

https://albertalawreview.com/index.php/ALR/article/view/1018/1008.
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4. Revisiting sovereignty models in jurisprudential context 

An axiomatic observation in this thesis is that overall, Canadian courts are not the appropriate 

institution to determine the substance of First Nation sovereignty; judges extract principles from 

the common law and force-fit these to resolve political nation-to-nation First Nation sovereignty 

rights. Not explicitly or critically assessed is why, other than “might is right”, Settler legal 

traditions and institutions trump Indigenous counterparts. Arguably, courts are referee (arbiters) 

and player (a colonial institution) at the same time. As Borrows wrote, regarding the SCC’s edict 

that Aboriginal perspectives on the meaning of specific rights be considered by the courts, “an 

important question in this context is whether the authority of an imposed, obstructionist, and 

unrepresentative government (and its institutions) should be recognized as legally infringing or 

extinguishing any jurisdiction that Aboriginal peoples possess”.285
 

 
 

Borrows continues to explain his thoughts: “This article questions the Court's unreflecting 

acceptance of the Crown's assertion of sovereignty over Aboriginal peoples in British Columbia. It 

maintains that the Court's assumption of Crown sovereignty ‘risks undermining the very purpose 

of s. 35(1) by perpetuating the historical injustice suffered by aboriginal peoples at the hands of 

colonizers who failed to respect the distinctive cultures of pre-existing aboriginal societies”.286 The 

requirement that First Nations adopt aspects of Canada’s tax system (i.e., laws and administration) 

is illustrative of Canada’s continued domination of First Nations.  

 
 

285 John Borrows, supra note 282, at page 547  

An elegant explanation of this position was given by McEachern C.J. who stated: “It is inconceivable, in my 

view, that another form of government could exist in the colony after the Crown imposed English law, 

appointed a Governor with power to legislate, took title to all the land of the colony and set up procedures to 

govern it by a Governor and Legislative Council under the authority of the Crown. In addition, in my view, 

the enactment of the British North America Act, 1867, and adherence to it by the colony of British Columbia 

in 1871, which was accomplished by Imperial, Canadian and colonial legislation, confirmed with the 

establishment of a federal nation with all legislative powers divided only between Canada and the province. 

This also clearly and plainly extinguished any residual aboriginal legislative or other jurisdiction, if any, 

which might have existed in the colonial period. 
286 Ibid. 
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A case in point is the notion of sui generis itself. It does not acknowledge that many First Nations 

did not cede their territory, surrender their sovereignty or the legal duress they may have 

experienced when negotiating historic treaties. The Canadian state would not have authority over 

First Nations “but for” three causes: first, the doctrine of discovery; second, the Crown’s disregard 

of treaty obligations; and third, the Indian Act. Although modern treaties create a platform for First 

Nation to exercise their sovereignty rights, this is limited. For example, the Nisga’a Taxation 

Agreement deems a “municipal government” status for the Nisga’a. This may be interpreted as 

model one sovereignty – statutorily created sub-provincial status: 

4. For purposes of paragraph 149(l)(c) of the Income Tax Act, the Nisga’a 

Nation and each Nisga’a Village is deemed to be a public body performing a 

function of government in Canada. 

5. For purposes of paragraphs 149(1)(d) to 149(1)(d.6) and subsections 149(1.1) 

to 149(1.3) of the Income Tax Act, the Nisga’a Nation and each Nisga’a Village 

is deemed to be a municipality in Canada.287[Emphasis added] 
 
 

An alternative interpretation of the above, which has to be read consistently with the Treaty, is that 

it does not turn the Nisga’a Nation into a municipality but that it simply treats the Nisga’a Nation 

as if it were a municipality “[f]or the purposes” only of the relevant sections of the Income Tax 

Act, i.e., to ensure that the Nisga’a Nation enjoys the exemption. Whatever reading is given to the 

text, the fact remains that on at least one level, the Nisga’a Nation is treated like a municipality. It 

would have been better to amend the Income Tax Act to provide explicit exemptions for MTFNs – 

blending perceptions and realities. The inclusion of taxation in modern treaties raises concerns 

about federal and provincial coercive influence in the negotiation of these treaties because First 

Nation tax bases are too narrow to be a viable revenue stream for “own source revenue”. For 

example, the Nisga’a Nation has a total population of 1,880 with 1,235 citizens between the ages 

of 15 and 64288 (i.e., potentially economically active) but, rather than incorporate elements of their 

 

287 Nisga’a Final Agreement Act, supra note 147. Section 2. 
288  Statistics Canada, Census Profile, 2016 Census - Nisga'a, Nisga'a land [Census subdivision], British 

Columbia [Province]. Online: https://www.thecanadianencyclopedia.ca/en/article/nisgaa-land-treaty
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Indigenous wealth/surplus redistribution/sharing methods, they have adopted elements of Canada’s 

direct taxation system. 

 
 

The Nisga’a practiced and continue to practice traditions like the Potlatch – given the dynamic and 

fluid nature of societal and cultural change, is it not possible for an alternate way of achieving 

personal income tax purposes? This is a significant question because tax revenue comprised only 

5.1% ($5,433,905) of the Nisga’a nation’s 2020 total revenue ($100,266,753). 289 And this revenue 

does not include a corporate income tax. 

 
 

 
Schematic 4: 

Nisga’a Lisims Government Consolidated statement of operations and accumulated surplus Year ended March 31, 

2020290 

 
 

The Nisga’a tax revenue is based on its goods and services (100% federal and provincial vacated), 

income taxes (100% federal vacated and 50% provincial vacated), both of which are harmonized 

with the federal equivalents, and property taxes. This is reflected below: 

 
 

289 Nisga'a Lisims Government consolidated AR March 2020 - Final (signed).pdf. 
290 Ibid.  
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15. Tax revenue 2020 
 $ 

Goods and Services Tax 1,468,088 

Federal personal income tax 2,611,200 

Provincial sales tax 669,212 

Provincial personal income tax 684,695 
Property taxes 791,782 

 6,224,977291 
 

The noteworthy observation from the above is the Nisga’a Nation’s acceptance that the CRA 

administers its tax laws and that it harmonizes with the federal counterparts. The following sections 

of the Nisga’a Personal Income Tax Act292 documents this: 

          

 In this fiscal and administrative framework, if all First Nation rights are sui generis, should the 

CRA not administer Nisga’a tax laws differently from Settler taxpayers? As it currently operates, 

what is the impact (i.e., positive or negative) of the CRA’s actions on Nisga’a citizens and the 

nation’s sovereignty (i.e., territorial integrity, self-government, non- interference, and equality)? 

The Nisga’a (and other modern treaty First Nations) taxation authority does not illustrate legal 

jurisdiction, non-interference, or equality. For example, if the Nisga’a have inherent taxation 

authority, why does the Nisga’a only exercise partial direct taxation powers? Why do First Nations 

not also have excise, corporate income, and other indirect tax authorities?  

____________________________ 

291 Ibid. 
292 Nisga’a Lisims Government, Personal Income Tax Act, 2013, online: 

http://www.nisgaanation.ca/sites/default/files/legislation/2013-02%20-

%20Nisga%27a%20Personal%20Income%20Tax%20Act%20-%202013-01-31.pdf 
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Taking a step back, there are prior questions: why adopt Canada’s tax system at all if - (1) Nisga’a 

tax revenues are considered by the Crown when it decides the quantum of annual fiscal transfers 

and other funding (i.e., pursuant to the comprehensive land claim agreement); and (2) the 

administration of Nisga’a taxes is carried out by a federal agency (CRA) that is not accountable to 

the nation? This may be sui generis but de facto, it means that the Crown is the only “sovereign”; 

First Nations may exercise only what is vacated. 

 
 

Borrows and Rothman explain that sui generis imbibes the common law with Aboriginal concepts 

and, in so doing, develops and enables the common law to accommodate cultural differences and 

Aboriginal legal rights.293 Although relevant, this interpretation neglects the sovereignty question 

especially with regard to the application of statutory laws, like federal tax laws, to First Nations. If 

Canada’s common law is adapting to Aboriginal legal rights, its tax system seems to be rigidly 

preserved. The fact remains that comprehensive land claim agreements between First Nations, and 

the federal and provincial governments, include ditto provisions regarding the adoption of Canada’s 

tax system. 

 
 

If Modern Treaty First Nations truly engaged the Crown on a nation-to-nation basis, the federal and 

provincials’ governments would not “decide” the scope of a First Nation’s tax powers. Such an 

arrangement leaves the First Nation in a state of dependency. They must either impose a parallel set 

of taxes (i.e., along with federal and provincial) thus over-taxing their citizens/residents, or hope that 

the Crown “vacates” room. The notion of sui generis thus becomes an accommodation that the 

Canadian state and its institutions define. As such, it only enables subnational municipal level 

“sovereignty” (model one). 

 

 

 

293 Borrows & Rotman, “The Sui Generis Nature of Aboriginal Rights”, supra note 92. 
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6. Legal pluralism and internationalization as hybridity 
 

 

Since the 1763 Royal Proclamation,294 First Nations have entered into the treaties (some called 

numbered treaties)295 not based on a “meeting of the minds” and equal power platforms. The 

espousing of the need for reconciliation and government pledges to recognize Indigenous rights, 

through “granting” them sovereignty, needs more substance. As the Ontario Council of Chiefs 

articulated, First Nation sovereignty is an inherent birthright not an authority bestowed by a Settler 

government based on its legal tradition. 

 
 

Notable First Nation scholars, like John Borrows,296 have been prolific in trying to correct such 

bias. He has written about Indigenous law and ethics to demonstrate the legitimacy of these 

knowledge systems, the alien nature of Settler legal traditions, and the need to resurrect Indigenous 

legal traditions within a pluralistic legal paradigm. Despite the efforts of Borrows and others, the 

validity of Indigenous law is yet to be fully recognized as a third (i.e., common, civil and 

Indigenous) legal system (within Canada’s federal system) or the basis for model two First Nation 

sovereignty.  

 

A case in point - an alternative to the Own Source Revenue burden, Modern Treaty First Nations 

may want to embrace their surplus creation and sharing customs and practices – perhaps in line with 

the perspectives advocated by the likes of Borrows and Palmater – with a result that incorporates 

elements of colonial and Indigenous systems. 

 

 
 

294 Royal Proclamation, supra note 9. 
295 The Main idea of the Royal Proclamation, made after the Seven Years war between England and France, 

was that it strictly forbade American Settlers from expanding west of the Appalachian Mountains and 

stipulated that any ceding of “Indian” lands had to be made only to the Crown not directly to Settlers. In the 

text it states, “any lands, not having been ceded to or purchased by us, are reserved to the said Indians”. 
296 John Borrows, “How Indigenous Ethics are Relevant to the Practice of Law” (2020). 

University of Victoria Indigenous Law Research Unit ILRU, Lecture: John Borrows (2015). 
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A return to Indigenous surplus creation and sharing may align with the post-World War II reality 

of supranational governance structures (e.g., European Union;297 African Union; 298 regional inter- 

governmental organizations;299etc.). The notable addition are individual and collective human 

rights (e.g., the International Bill of Rights300 and the United Nations Declaration on the Rights of 

Indigenous Peoples).301  Since practices like the sun dance and potlatch (on the west coast of 

Canada) and Indigenous currencies like the wampum shell and animal pelts (on the east coast of 

Canada) were fully entrenched aspects of a collectivist economic system, when precolonial 

Indigenous Peoples’ confederations (i.e., political systems) are included in this fact scenario, the 

post-World War II emergence of regional blocs/“unions” is nothing new for Indigenous Peoples. 

 

Within a supranational governance paradigm, there is an opportunity to resurrect the inherent 

values of the “nation-to-nation” wampum belt treaty. But this requires the federal government to 

reject the doctrine of discovery in favour of restorative justice (i.e., First Nation Peoples’ birthright 

to self-determine and self-govern is restored). Section 92(A) of the Constitution Act, 1867 which 

entrenches provincial ownership of First Nation traditional territories (i.e., territories other than that 

set aside by the federal government as “reserves”) and section 91(24) will require amendment. 

 
 

297 “The European Union and Supranationalism”, online: <https://saylordotorg.github.io/text_world- 

regional-geography-people-places-and-globalization/s05-03-the-european-union-and-suprana.html>. 

“Supranationalism is defined as the voluntary association of three or more independent states willing to yield 

some measure of sovereignty for mutual benefit. The Benelux Agreement of 1944 was a model for European 

supranationalism. Nations are often hesitant to give up any sense of independence or autonomy, especially 

with the strong drive toward nation-state status.” In 1957, for example, France, West Germany, the 

Netherlands, Luxembourg, Italy, and Belgium signed the Treaty of Rome, which created the Common 

Market. This agreement provided the structure necessary to unify Europe under a European Union (EU) in 

1992. 
298 “About the African Union | African Union”, online: <https://au.int/en/overview>. 
299 Victor Essien & Evelyn Ma, “Regional Inter-Governmental Organizations in Africa and Asia” 28. 
300 United Nations Office of the High Commissioner, International Bill of Human Rights 

A brief history, and the two International Covenants, online: https://www.ohchr.org/en/what-are-human-

rights/international-bill-human-rights 
301 UNDRIP supra note 14. 



120  

The enablement of model two sovereignty must also address First Nation Peoples’ reliance on 

social benefits and the monopolistic role the CRA plays as benefits administrator. For many First 

Nation citizens, socioeconomic benefit payments are their primary source of livelihood. This must 

be considered with the socioeconomic realities, and limited options for livelihoods,302 confronting 

many First Nation Peoples residing on First Nation territories in rural areas. he CRA controls tax 

administration and socioeconomic benefits administration.  

 

These First Nation citizens are in a CRA-imposed straitjacket - to claim their social benefits, they 

must file a tax return which may be an onerous administrative/compliance burden. An affirming 

First Nation-Canada political and legal arrangement must be model two or three sovereignty. 

Anything else is a circumscription of First Nations’ inherent sovereignty. The control of the CRA 

over Canada’s tax and socioeconomic benefits administration is a glaring example of model one 

subnational First Nation sovereignty. 

 
 

In 1977 the Federation of Saskatchewan Indians advocated for model three sovereignty when it 

stated: “Indian government traditionally exercised the powers of sovereign nations and the most 

fundamental right of a sovereign nation is the right to govern its people and territory under its own 

laws and customs. Inherent means that the right of self-government was not granted by Parliament 

or any other branch of any foreign government…Among the inherent powers of Indian 

governments are the power to… levy and collect taxes”.303 

 
 

302 The Audiopedia, What is Livelihood? What does Livelihood mean? Livelihood meaning, definition & 

explanation (2016). 

303 Richard H Bartlett, “Indians and Taxation in Canada” (1979) 7:2 American Indian Law Review 185, 

online: <https://www.jstor.org/stable/10.2307/20068121?origin=crossref>. 

http://www.jstor.org/stable/10.2307/20068121?origin=crossref
http://www.jstor.org/stable/10.2307/20068121?origin=crossref
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Statements like this suggest that the member Nations seek a model three type of sovereignty, 

however, their reference to an authority to tax rather than surplus sharing or wealth redistribution 

may lead to another conclusion. The statement accepts Canada’s taxation system as the operative 

standard. Given no offer of an alternative notion of “taxation” (i.e., sui generis), a reasonable 

deduction is that Federation members seek a model two sovereignty. 

 
 

Through Modern Treaties, First Nations have an opportunity to make the substance of the 

Federation’s assertion reality. In any scenario where there is a Modern Treaty First Nation-CRA 

Tax Administration Agreement arrangements, the CRA’s impact on the sui generis sovereignty of 

participating Nations must be assessed. A test question is: When Modern Treaty First Nations 

delegate tax administration and enforcement authority, a significant power at the heart of their 

sovereignty, to what can be deemed an unaccountable “extraterritorial” entity (i.e., the CRA), how 

does this impact their sui generis rights? And this question applies as an individual and collective 

rights matter. 

 
 

When the CRA interprets Modern Treaty First Nation tax laws in ways that conflict with First 

Nation traditional/communal surplus creation and sharing views,304 what happens to sovereignty? 

When the CRA makes an assessment or conducts an audit on a Modern Treaty First Nation citizen 

 

 
 

 

304 Delgamuukw v British Columbia, supra note 281. 

Aboriginal Peoples have been said to have traditionally followed “a socialistic character” of life which was 

the way individualism and other exploitation were kept in check. This approach guided the distribution of 

food and material goods (i.e., surplus creation and sharing) so there was no need for colonial forms of 

taxation. The communal aspect of property ownership and forced sharing/distribution of resources, through 

practices like the potlatch and sun dance (amongst Westcoast Peoples) also negated the need for “taxation”. 



122  

who objects to the assessment or the audit methods, what do sui generis rights mean? For example, 

because tax administration incorporates a self-disclosure/voluntary compliance principle, the 

burden to refute a CRA assessment rests with the taxpayer. This is an adversarial relationship that 

does not align with the diversity of Indigenous legal traditions anchored in notions of restorative 

justice. A step in the direction of clarifying model two sovereignty First Nation, in terms of taxation 

authorities, is an assessment of the compatibility/incompatibility of the Modern Treaty First Nation- 

CRA-Tax Administration arrangement. 

 
 

7. Conclusion 

 
In saying that First Nation rights are sui generis, not much is achieved for First Nation jurisdictional 

sovereignty because these rights (i.e., human, land and nation) continue to be determined within 

Canada’s federalist system. This one-size-fits-all colonial legacy sovereignty paradigm is ill-suited 

to enable substantive First Nation-Crown reconciliation. The varied types of relationships First 

Nations have had with Europeans since their initial points of contact, the different treaties that exist, 

and the fact that some First Nations never entered into legal agreements with the colonizers makes 

the continued imposition of Canada’s federal governance and capitalistic economic systems a 

violation of the inherent rights of First Nation Peoples. As explored in the following chapters, the 

First Nation negotiation of Tax Administration Agreements, based on traditional Canadian legal 

conceptions of Indigenous sovereignty (i.e., model 1), presents an unacceptable curtailing of their 

sovereignty. 
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Chapter 4 Fiscal relations and alternative transformative paradigms 

 
 

1. New paradigms 

 
Although a thematic argument305 throughout this thesis is the need for new political and legal 

frameworks, based on a new way of thinking about the relationship between colonial governments, 

or their heirs, and Indigenous Peoples, the author admits that this sentiment is, in fact, a repetition 

of the philosophical and legal laments of renown European thinkers. Take for example, the 

quotation below from Immanuel Kant who, already in 1795, decried the vile treatment of 

Indigenous Peoples by European capitalist and imperial greed. In this regard, “new ways” are not 

necessary; rather, truthful admissions of culpability and remorse for it must be combined with hard 

restorative justice actions. 

“This right to hospitality…—that is to say, the privilege of strangers arriving 

on foreign soil —does not amount to more than what is implied in a permission 

to make an attempt at intercourse with the original inhabitants. In this way far 

distant territories may enter into peaceful relations with one another. These 

relations may at last come under the public control of law, and thus the human 

race may be brought nearer the realisation of a cosmopolitan constitution. Let 

us look now, for the sake of comparison, at the inhospitable behaviour of the 

civilised nations, especially the commercial states of our continent. The 

injustice which they exhibit on visiting foreign lands and races —this being 

equivalent in their eyes to conquest —is such as to fill us with horror. 

America, the negro countries, the Spice Islands, the Cape etc. were, on being 

discovered, looked upon as countries which belonged to nobody; for the native 

inhabitants were reckoned as nothing…under the pretext of intending to 

establish merely commercial depots, the Europeans introduced foreign troops ; 

and, as a result… stirred up to far-spreading wars. Oppression of the natives 

followed, famine, insurrection, perfidy and all the rest of the litany of evils 

which can afflict mankind...The worst, or from the standpoint of ethical 

judgment the best, of all this is that no satisfaction is derived from all this 

violence….”[Emphasis added]
306

 

 
 

305 By “thematic” the author means a pattern or system of thought that becomes more apparent as a 

narrative unfolds. 

306 Kant, Immanuel, “Perpetual peace, a philosophical essay, by Immanuel Kant, 1795”, at 139-141 

online: Hathi Trust 

<https://www.google.com/search?q=kant+essay+on+perpetual+peace&rlz=1C1AVFC_enCA799CA799&o 

q=Kant+ESSAY+ON+ETERNAL+PEACE++1795&aqs=chrome.1.69i57j0i546l4.8495j0j15&sourceid=ch 

rome&ie=UTF-8>. 

http://www.google.com/search?q=kant%2Bessay%2Bon%2Bperpetual%2Bpeace&rlz=1C1AVFC_enCA799CA799&o
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At any particular point in time, the conceptualization of a predominant episteme is limited by 

established conditions – most notable of which are economics. Amongst others, these factors 

include a nation’s institutions, capabilities, resources, mores, and power relations. Notions of First 

Nation sovereignty, therefore, must be critically analyzed by dismantling their constituent parts and 

subjecting each one to a critical assessment. The evaluation criteria must include the capacity and 

capability of First Nations to develop and maintain viable intra and inter governance systems, based 

on their Indigenous political, economic, diplomatic, social, cultural, and knowledge systems. In view 

of the present realities of Modern Treaty First Nation sovereignty, the “nationhood” (meaning a 

group of people who share an identity, language, and social system) and “statehood” (a 

geographically delineated area, occupied by a single or many nations, with independent political, 

legal, and other systems) dichotomy must be considered.307 

 
 

The basic contention of this chapter is that Modern Treaty First Nation re-assertion of inherent pre- 

colonial sovereignty must be predicated on a de-colonization paradigm steeped in the twenty-first- 

century international human rights dispensation. The rationale for a human rights based revision is 

that present-day epistemologies, such as the notion of sovereignty, assumed to be absolute self- 

evident truths, must be de-constructed and critically analyzed to assure conformity with the edict 

of instruments like the UNDRIP. 

 
 

The emphasis on human rights stems from a concern that constitutional provisions, like sections 

25 and 35 of Canada’s Constitution,308 although prima facie affirming, distort/pervert the legal and 

political fact that Modern Treaty First Nations are limited to model one municipal level sovereignty, 

albeit an enhanced or “municipal plus” form of it. Throughout this chapter, attempts are made to 

 

 
 

307 States, Nations, Countries & Sovereignty (2020). Online: https://www.youtube.com/watch?v=IZBrniZx-Gw 
   308 Constitution Act, supra note 12. 
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pierce and debunk the formative de jure optic of substantive sovereignty, historically and presently 

legitimized as the “status quo”. An honest acknowledgement of “what ought to be” is proposed. 

 
 

The salient underlying question addressed in the chapter is: As per sections 25 and 35 of the 

Constitution Act,  the United Nations Declaration on the Rights of Indigenous Peoples, First Nation 

precolonial institutional arrangements, laws and practices, and the constitutional entrenchment of 

the Royal Proclamation,309 should Modern Treaty First Nations be recognized as more than 

municipal plus governments? The author argues “yes” – at a minimum, they should be recognized 

as a model two type Modern Treaty First Nation sovereignty (e.g., a confederal system similar to 

Canadian provinces and the section 91/92 constitutional recognition).310 

 
 

With regard to sections 25 and 35, model two sovereignty must be explicitly recognized by reading 

into these sections a section 91/92 equivalent status for First Nations. In this scenario, the decision 

for the CRA to administer a Modern Treaty First Nation’s taxes will be freely taken based on parity 

of negotiation powers. Within this framing, Modern Treaty First Nations freely chose to engage or 

not to engage with the CRA, on terms that best suit them (e.g., the Quebec-CRA framework).311 

 
 

 

309 Videos, “Chief Justice Murray Sinclair and the Royal Proclamation of 1763 [Full-Length Version]”, 

online: Videos <https://ramafirstnation.vids.io/videos/709ad8b4181ce8caf8/chief-justice-murray-sinclair- 

and-the-royal-proclamation-of-1763-full-length-version>. 

In this video, Murray Sinclair explains the arrogance of the Proclamation’s assertion of sovereignty over 

First Nation Peoples and the protection it provided to First Nation territories and self-determination. He 

notes, however, that it was the Treaty of Niagara (1764) and the wampum belts documenting it, the 

culmination of a consultative process with First Nation leaders regarding the contents of the Proclamation, 

that gives First Nations a platform to assert their sovereignty. He also clarifies that the Treaty of Niagara was 

about Peace and Friendship but not land surrenders which meant that the Crown had to rely on the 

Proclamation’s edict, that only it could purchase lands from Aboriginal Peoples when it needed land for 

European settlement….” 310 “A pas de deux: The Division of Federal and Provincial Legislative Powers in 

Sections 91 and 92 of the Constitution Act, 1867”, online: 

<https://lop.parl.ca/sites/PublicWebsite/default/en_CA/ResearchPublications/2015128E>. 
311 Quebec has its own tax revenue service that collects provincial and federal taxes. It transfers the latter to 

the CRA hence, there is no role for the CRA. In Alberta, business taxes are administered by the province 

not the CRA. These examples give an idea of the scope for negotiating CRA involvement in the 

administration of taxes. 



126  

What follows is a presentation of a “de-colonization trilogy” (author’s coining) alternative 

paradigm from which First Nation sovereignty and, therefore, the role of the CRA, may be 

considered. 

 
 

The author’s alternative analytical paradigm guards against a perpetuation of Crown-First Nation 

power imbalances. It scrutinizes three elements of modern treaties: Own Source Revenue; federal 

government recognition of an inherent precolonial First Nation concurrent taxation power; and Tax 

Administration Agreements enforced by the CRA, together forming a sovereignty “test”. The 

chapter makes the case for substantive transformative change away from Canada’s “nation-to- 

nation reconciliation” rhetoric. Radical change advocated – from the historical and present 

marginalization of First Nations (e.g., the creation of reserves for them in the same way South 

Africa created “homelands” for Black people),312 and the treatment of their citizens as wards of the 

state (incapable of self-determination at a personal and nationhood level). The chapter makes a 

case for model two First Nation sovereignty. 

 
 

Political and legal model two recognition may lessen the tendencies of Modern Treaty First Nations 

and other First Nations to rejecting colonial legacy wealth redistribution methods and institutions 

like the CRA. The status quo must be rejected and presenting challenges reframed. Alternatives 

must come from reinvigorated, resuscitated, or revised Indigenous traditional practices. The 

chapter explicates this by using a three-elements analytical framework - psychological, material, 

and developmental. The sources of this trilogy are: (1) Karl Marx’s “historical determinism”313 

 
 

 

312 “The Black Homelands of South Africa”, online: 

<https://publishing.cdlib.org/ucpressebooks/view?docId=ft0489n6d5;chunk.id=0;doc.view=print>. 
313 Karl Marx and Frederic Engels are credited with having coined the phrase “primitive communism”. It 

refers to: “…the collective right to basic resources, egalitarianism in social relationships, and absence of 

authoritarian rule and hierarchy that is supposed to have preceded stratification and exploitation in human 

history. They were influenced by Lewis Henry Morgan's notion of "liberty, equality and fraternity of the 

ancient gentes", and the "communism in living"…evident in the village architecture of native Americans.” 
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which examines the economic system that catalyzed colonization;314 (2) Homi Bhabha’s315 

unpacking of the cognitive processes colonized peoples must undergo to erase internalized 

inferiority consciousness and replace it with a rights and freedoms “hybridity” (similar to Hegelian 

dialectics); 316 and (3) an understanding of transformative economics.317 

 
 

The above analytics is presented as an ongoing dialectic within a Marxist deconstruction of 

capitalism’s power dynamics. As a colonial legacy, Canada’s capitalist economy is in a constant 

state of incremental changes. For substantive model two or three First Nation sovereignty, 

however, a radical restructuring of the ownership of the economy (i.e., those in control, those who 

are controlled, and the resources needed for production), is necessary. For example, Bhabha’s 

notion of hybridity,318 when applied to this subject, can be seen to encourage the blending of 

appropriate parts of Canada’s imposed Own Source Revenue and First Nation counterparts; the 

result being an appropriate twenty-first-century surplus creation and sharing system.  In this 

 
 

Engels worked this notion into the evolutionary theory of historical materialism, arguing that the transition 

to subsequent modes of production involved the change from production for use to production for exchange, 

and transformation of communal family relations and equality between the sexes to individual families as 

economic units and female subordination….” 
314 Marx focused on the poverty of the working class. He developed a theory of “historical materialism” to 

analyze the power relations between capitalists and workers. He argued that a correct understanding of the 

expressions of a society (e.g., religion, family, law, education, forms of government, literature, etc. – the 

“superstructure”) is possible only through a critical analysis of its economic system. He contended that 

European societies were exploitative because the owners of their “base” (property, modes of production, 

natural resources, etc.) promoted their own interest by controlling the form and substance of the knowledge 

systems, ideologies, institutions, beliefs and mores, relationships, etc. – the “superstructure”. The result was 

that societies were the result of the material conditions not ideas. 
315 Antony Easthope, “Homi Bhabha, Hybridity and Identify, or Derrida versus Lancan" 1998) 4:1/2 

Hungarian  Journal  of  English  and  American  Studies  (HJEAS)  145–151,  online: 

<http://www.jstor.org/stable/41273996>. 
316 Sarah A Schnitker & Robert A Emmons, “Hegel’s Thesis-Antithesis-Synthesis Model” in Anne L C 

Runehov & Lluis Oviedo, eds, Encyclopedia of Sciences and Religions (Dordrecht: Springer Netherlands, 

2013) 978. 
317 “Transformative  economies  |  World  Social  Forum  of  Transforming  Economies”,  online: 

<https://transformadora.org/en/transformative-economies>. 

Transformative economics anchors in the deconstruction of the capitalistic economic paradigm in favour of 

a social justice alternative that values the collective interests (perhaps the Marxist notion of primitive 

communism). Section 5.2 of this chapter provides a wider discussion of the concept. 
318 This notion was developed by the South Asian post-colonial theorist Homi Bhabha discussed later in the 

chapter. 

http://www.jstor.org/stable/41273996


128  

scenario, special care is taken to blend rudimentary forms of pre-colonial First Nation communal 

governance, production, distribution, and redistribution methods to create hybrid systems.319 

 
 

In sum, the chapter’s analysis offers a critical assessment of the Canadian government’s limitation 

of Modern Treaty First Nation sovereignty to model one municipal status. It is argued that the 

“nation-to-nation” relationship must be, at a minimum, in line with sovereignty model two (i.e., 

equal nations within a national confederation). A conclusion is that a twenty-first-century human 

rights paradigm and a broad reading of sections 25 and 35 of the Constitution Act,  enjoins the Crown 

to revise its policies regarding First Nation territorial integrity, non-interference, and self- 

determination - substantive First Nation sovereignty. 

 
 

In exercising model two (or three) sovereignty powers, however, Modern Treaty First Nations must 

become developmental states that incorporate enabling, equitable, and appropriate elements of 

capitalist (i.e., colonial legacies) and collective (i.e., pre-colonization Indigenous traditions and 

practices) economic systems320 to create their own twenty-first-century sovereignty prototypes and 

established modes of functioning. 

 
 

2. Differentiating nationhood and statehood 

 
Before European colonization, many First Nations (particularly on the north-eastern parts of Turtle 

Island) had complex systems of inter-nation (thus international) diplomacy. Examples include the 

 
 

 

319 John Scott and Gordon Marshall, 2007, Dictionary of Sociology. “Primitive communism”, online: Oxford 

Ref <https://www.oxfordreference.com/view/10.1093/oi/authority.20110803100345725>. 

The authors take the position that pre-colonization, First Nations did not redistribute surplus in the same or 

similar way to Canada’s taxation system. As such, it is doubtful that, as per sections 25 and 35 of the 

Constitution Act 1982, the incorporation of Canada’s taxation system in First Nation governance should be 

regarded as an inherent or treaty right. 
320 Luiz Carlos Bresser-Pereira, “Models of developmental state”, Sao Palo School of Economics, Working September 

2016 Paper 426. Online: https://www.bresserpereira.org.br/papers/2016/350-Models-developmental-state-TD-426.pdf

http://www.oxfordreference.com/view/10.1093/oi/authority.20110803100345725
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Iroquois Confederacy321 in south-eastern Canada, the Wabanaki Confederacy322 in the Maritimes, 

Pontiac’s Confederacy (primarily from the Great Lakes region, Illinois, and Ohio), and the great 

Sioux Nation of the American mid-west.323 

 
 

In some cases, First Nations possessed a dual type of sovereignty similar to aspects of models one 

and two discussed in the previous chapter; some confederacies had characteristics of a federal 

system.324 The degree to which the individual nations surrendered their sovereign powers depended 

on their common purpose(s). These First Nation alliances illustrate pre-colonial First Nation 

diversity, independent sovereignty, and cooperative governance (i.e., either nation-to-nation 

confederations or nation-state to nation-state international relations). 

 
 

An attempt to fit Westphalian sovereignty into the Indigenous historical and cultural realities may 

be akin to fitting a square peg in a round hole. Archer has deftly synthesized a variety of 

perspectives: 

…there is general consensus that Indigenous sovereignty “rests upon the right 

of Indigenous peoples to define and carry out an existence separate and apart 

from other peoples.” Beyond that, however, Indigenous interpretations of 
 
 

 

321 “The Iroquois Tribes [ushistory.org]”, online: <https://www.ushistory.org/us/1d.asp>.“Until the 1500s, 

the five tribes of the Iroquois…(were at war with)…each other. According to oral tradition…they… united 

into a powerful confederation…(and) designed quite an elaborate political system. This included a bicameral 

(two-house) legislature, much like the British Parliament..(system)…The representatives, or Sachems, from 

the Seneca and Mohawk tribes met in one house and those of the Oneida and Cayuga met in the other. The 

Onondaga sachems broke ties and had the power to veto decisions made by the others. There was an unwritten 

constitution that described these proceedings at least as early as 1590.” 
322 “Mi’kmaq | The Canadian Encyclopedia”, online: 

<https://www.thecanadianencyclopedia.ca/en/article/micmac-mikmaq>.“The Mi’Kmaq, Maliseet, 

Passamaquoddy, Penobscot and Abenaki peoples make up the Wabanaki Confederacy… politically active at 

least from contact with Europeans to the present.” 
323 “Encyclopedia of the Great Plains | SIOUX”, online: 

<http://plainshumanities.unl.edu/encyclopedia/doc/egp.na.107>. 
324 “Federalism”, online: LII / Legal Information Institute 

<https://www.law.cornell.edu/wex/federalism>.“Federalism is a system of government in which the same 

territory is controlled by two levels of government. Generally, an overarching national government is 

responsible for broader governance of larger territorial areas, while the smaller subdivisions, states, and cities 

govern the issues of local concern .Both the national government and the smaller political subdivisions have 

the power to make laws and both have a certain level of autonomy from each other.” 

http://www.ushistory.org/us/1d.asp
http://www.thecanadianencyclopedia.ca/en/article/micmac-mikmaq
http://plainshumanities.unl.edu/encyclopedia/doc/egp.na.107
http://www.law.cornell.edu/wex/federalism
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sovereignty diverge and cover the whole range of political perspectives from 

ultra-nationalists asserting absolute autonomy to neo-colonists promoting 

assimilation. Some scholars have suggested that discussion of Indigenous 

sovereignty has lost its meaning within the sea of disparate opinions on the 

subject.325 

 
 

From the divergent interpretations of Indigenous sovereignty can be deduced the principle of 

plurality which arguably negates the single state underpinning of the Westphalian model. As Becker 

summarized: “In the historical complexities and cultural richness and diversity of these and all 

indigenous communities is the truth of the heterogeneity of indigenous identity, not only in how 

indigenous peoples identify themselves and their cultures but in how their self-definitions inform 

the character of their unique political perspectives, agendas and strategies for sovereignty.”326 

 
 

Indigenous notions of sovereignty do not require domination over the natural world but a 

harmonious co-existence. Sovereignty incorporates a fiduciary relationship wherein a Nation is 

entrusted to act in the best interests of nature – not heedlessly exploit it. Indigenous sovereignty, in 

this regard, is symbiotic and mutually dependent, thus making humans and the environment 

partners.327 There is also a language consideration when attempting to conceptualize what 

sovereignty means. For example, “[t]here really is no word for sovereign in [the] Lakota language. 

The closest… is Oyate or Nation which is closer to unity.”328 It would seem that an Indigenous 

notion of sovereignty is diametrically opposed to the European Westphalian model. In a de- 

 

 
 

325 Jennifer L Archer, “Sovereignty as a Social Construct: A Literature Review of Indigenous Peoples’ 

Perspectives” (2012) SSRN Electronic Journal, online: 

<https://www.readcube.com/articles/10.2139%2Fssrn.2193620>. 17 
326 Joanne Barker, ed, Sovereignty Matters: Locations of Contestation and Possibility in Indigenous 

Struggles for Self-Determinism (Lincoln: University of Nebraska Press, 2005) at 46. 
327 Supra note 325. Archer begins her paper with a quotation from Taiaiake Alfred regarding the notion of 

the partnership (social construct) principle.  
328 Robert Odawi Porter ed., Sovereignty, Colonialism and the Indigenous Nations: A Reader, Carolina 

Academic Press, 2005. Article by Frank John King III, “The Myths Surrounding the Term ‘Sovereign’” 

Indian Country Today (19 January 2000) at  58.

http://www.readcube.com/articles/10.2139%2Fssrn.2193620
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colonization framing that embeds Hegelian dialectics, changes in the Westphalian model’s 

epistemological foundation are inevitable. The challenge is the rate of change which must occur at 

four levels: legal, political, institutional, and attitudinal. The latter is evident in the change of 

vocabulary used by the Crown such as “nation-to-nation” and “reconciliation”. 

 
 

What needs to be “unpacked” and colonial legacy nations transformed are the sovereignty 

characteristics of territorial integrity, self-determination, and self-government. Another framing for 

this challenge is the need for their “Indigenization” in accordance with the cultural and religious 

mores of a specific First Nation. This said, however, given the predominance of colonial structures 

and culture, First Nations must be cautious about what they negotiate in their Modern Treaties or 

other agreements with the Crown. Canada’s taxation system, inclusive of centralized unaccountable 

tax administration, is a case in point. 

 
 

When Indigenous pre-colonization sovereignty is invoked in nation-to-nation negotiations and 

relations, it must be based on equitable power relations. A Modern Treaty First Nation may have 

authorities and legal jurisdiction within its territories but, when these are assessed against the 

standard of the two-row wampum belt nation-to-nation framing,329 only a model one plus 

sovereignty results. Real recognition and acceptance of pre-colonial First Nation sovereignty 

means that First Nations must be able to decide the substance of their sovereignty powers especially 

matters relating to how they generate revenue and the distribution of surplus). Until a twenty-first 

century First Nation sovereignty model is established, the granting of limited direct tax authority, 

within the Own Source Revenue imperative imposed by Canada, is premature. As such, an uneven 

“political-economic-legal-social” nation-to-nation negotiation field continues. 

 

 
 

329 “Two Row History | Two Row Wampum Renewal Campaign”, online: 

<http://honorthetworow.org/learn-more/history/>. 

http://honorthetworow.org/learn-more/history/
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In effect, Own Source Revenue creates inequitable and onerous burdens for Modern Treaty First 

Nations. These provisions compel Modern Treaty First Nations to assume fiscal responsibility 

before they develop the requisite governance, institutional and human capacity and capability. For 

example, all Modern Treaty First Nations (except the James Bay agreement)330 incorporate 

Canada’s tax system – inclusive of Tax Administration Agreements - as a concurrent power. This 

reality does not acknowledge the 37 years lapse between 1867, when the country was created, and 

1916, when the first income tax was imposed.331 

 
 

The inappropriate and adverse impact of compelling Modern Treaty First Nations to assume an 

Own Source Revenue mandate is perplexing because there is no accessible recorded basis for 

Canada’s assertion that First Nations have inherent (i.e., pre-colonial) taxation authority. If the 

logic of taxation, as an inherent right, is taken further, an inevitable question is - why do modern 

treaties limit this taxation authority to only personal income and consumption taxes, especially in 

view of Modern Treaty First Nation demographics (i.e., small taxable population base)? 

 
 

The narrow scope of First Nation taxation powers is a poignant observation given a 2021 

publication by the Organization for Economic Cooperation and Development’s Centre for Tax 

Policy and Administration - “Relative to the OECD average, the tax structure in Canada is 

characterised by: Substantially higher revenues from taxes on personal income, profits & gains, 

and higher revenues from taxes on corporate income & gains; payroll taxes; and property taxes”.332 

Taxing the personal income and consumption of small First Nation populations, given the 

predominance of income tax as a revenue stream for Canada, is not viable. This brings to question, 

 

330 “James Bay and Northern Quebec Agreement | The Canadian Encyclopedia”, online: 

<https://www.thecanadianencyclopedia.ca/en/article/james-bay-and-northern-quebec-agreement>. 
331 “Digest of the Business Profits War Tax Act, 191... - Image 3 - Canadiana Online”, online: 

<https://www.canadiana.ca/view/oocihm.87401/3?r=0&s=1>. 
332 OECD Revenue Statistics: Key findings for Canada 2020,  at 2. Online: https://www.oecd.org/tax/revenue-statistics-

canada.pdf

http://www.thecanadianencyclopedia.ca/en/article/james-bay-and-northern-quebec-agreement
http://www.canadiana.ca/view/oocihm.87401/3?r=0&s=1
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within the framing of a twenty-first-century human rights paradigm, the appropriateness of personal 

and consumption taxes, as they currently exist, for Modern Treaty First Nation populations. 

 
 

Without empirical cost-benefit-analysis data, other than the CRA’s “administrative efficiency”, 

First Nation policymakers cannot interrogate the Own Source Revenue mandate, their exercise of 

taxation powers, Tax Administration Agreements, and CRA’s impact on their sovereignty. As 

presented in chapter two, model two sovereignty (i.e., strong nations co-existing within a confederal 

state) should be the minimum proof that the 1763 Royal Proclamation is being honoured. History 

shows that the Royal Proclamation was an assertion of Crown sovereignty over territories it 

claimed. In its “benevolence” and alleged “honour”, it set aside territories west of the Appalachian 

Mountains for Indigenous Peoples – as lands reserved for their use and enjoyment.333 Ownership, 

however, remained with the Crown. 

 
 

Although section 91(24) of the British North America Act (1867)334 and the Indian Act perpetuated 

this situation, the Courts have gradually interpreted the nature of aboriginal title along the following 

lines: the Crown has an “underlying” or “radical” title, but the Indigenous nation has “ownership” 

of the land in the sense of having a sui generis property interest in it (Guerin; Delgamuukw). The 

language of nation-to-nation recognition, as a narrative that legitimizes model one sovereignty, is 

an example of “the art of rhetoric”. In other words, although sections 25 and 35 of the Constitution 

Act, 1982 entrench the Royal Proclamation, this has not translated into what, arguably, is the 

requisite minimum form of First Nation sovereignty i.e., model two. 

 
 

 

333 The Proclamation recognized Aboriginal title in two ways. First, in relation to lands in all colonies where 

settlement was to be permitted, it required that Indigenous lands be purchased from the nation in a public 

meeting (treaty) rather than through private purchases before settlement occurred. This rule applied in all 

territories open to settlement in all colonies. Second, it set aside “for the present” the territories west of the 

Atlantic watershed as a territory where there would be a (temporary) bar on all purchases and settlement of 

Indigenous lands. 
334 British North America Acts, 1867 [now Constitution Act, 1867], 30 & 31 Vict., c. 3 (U.K.).  
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The fact remains that the basic human rights of many First Nation Peoples remain unfulfilled (e.g. 

housing,335 health care,336 environmental justice,337 energy poverty,338 potable water,339 etc.). As the 

situation presents now, First Nations carry the burden to prove their inherent land right, and to do 

so within the same legal system that hitherto was used to displace and oppress them. First Nation 

sovereignty, apropos Westphalian models two and three, is not a Crown concern. 

 
 

If First Nation-Crown reconciliation is to progress, issues such as First Nation ownership and 

unfettered jurisdiction over disputed territories, recognition of Indigenous knowledge systems (e.g., 

affirming that Canada has a pluralistic legal system), and equitable reparations for past injustices 

must be accelerated. The apparent non-negotiable aspects of Own Source Revenue, the mandatory 

exercise and harmonization of limited direct taxation powers (i.e., personal income and 

consumption taxes), and a default role for the CRA as tax administrator, with unchecked powers 

and no accountability to First Nations, do not reflect parity of negotiating power and thus, 

substantive model two First Nation sovereignty. 

 

 
 
 

335 “‘Beggars in our own land’: Canada’s First Nation housing crisis”, (8 March 2019), online: the 

Guardian <http://www.theguardian.com/cities/2019/mar/08/beggars-in-our-own-land-canadas-first-nation- 

housing-crisis>.” 
336 Hon Mary Mihychuk, “The Challenges of Delivering Continuing Care in First Nations Communities”. 

“…the barriers associated with continuing care on reserve are partly due to the complexity of overlapping 

responsibilities and current policies between levels of government…the responsibility…is unclear 

…Because both levels of government are “passing the buck,” First Nation communities have trouble 

obtaining the support…to offer health care services on and off reserves. Continuing care is no exception.” 
337 John Kim Bell, “Environmental Challenges”, online: 

<https://indigenouspeoplesatlasofcanada.ca/article/environmental-challenges/>. “Environmental 

justice…(is)… fair treatment and meaningful involvement of all people regardless of race, colour, national 

origin or income with respect to the development, implementation and enforcement of environmental laws, 

regulations and policies….” 
338 “Push to end energy poverty in indigenous communities underway”, online: 

<https://www.theglobeandmail.com/news/national/the-push-to-end-energy-poverty-in-indigenous- 

communities/article33012480/>. “For remote indigenous communities…the lack of clean, reliable energy is 

a major contributor to…poverty…. Some 200 communities…are not connected to an electricity grid and 

must rely on diesel generators for their power. They experience blackouts, fuel spills and a shortage of 

capacity that frustrates growth and development plans. While subsidized, the diesel is expensive….” 
339 “Safe Water for First Nations”, online: Council Can <https://canadians.org/First Nation-water>.“…at 

any given time there are more than 100 drinking water advisories in First Nations across Canada….” 

http://www.theguardian.com/cities/2019/mar/08/beggars-in-our-own-land-canadas-first-nation-
http://www.theglobeandmail.com/news/national/the-push-to-end-energy-poverty-in-indigenous-
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Seen through the duties imposed on the Crown by the Royal Proclamation, an Own Source Revenue 

requirement may be a breach of the Proclamation. When a Modern Treaty First Nation agrees to 

assume this mandate, the federal government gradually reduces its expenditure on the First Nation. 

The outcomes are achieved under the rubric of “inherent Aboriginal rights and treaty 

recognition”.340 As more First Nations negotiate the terms of a modern treaty, they may benefit 

from a reconsideration of the substance of their “negotiated sovereignty”. For nations that already 

have treaties, there may be merit in requiring a deeper and wider scope for self-determination and 

self-governance powers. 

 
 

If a semblance of Indigenous sovereignty is to exist, in all of its diversity, First Nations must rethink 

the extent to which they embrace the colonizer’s legacy economic systems, governance 

arrangement, and nation-building institutions. In the case of Modern Treaty First Nations, a first 

step could be a reconsideration of the CRA’s involvement in the income tax affairs of their citizens. 

For Indian Act regulated First Nations, it may be about their public institutions and citizens’ section 

87 exemptions. For example, the CRA has progressively narrowed the s. 87 exemption by 

unilaterally deciding who qualifies as “Indian” or “Indian bands” (some legal cases are discussed 

later). 

 
 

When assessing the public entities of these First Nations, the CRA uses the ‘Municipal Exemption’ 

in paragraph 149(1)(c) of the Income Tax Act (ITA). This provision is referred to as the exemption 

for ‘public bodies performing a function of government’.341 In reference to Modern Treaty First 

 

 
 

 

340 “Aboriginal Self-Government: The Government of Canada’s Approach to Implementation of the 

Inherent Right and the Negotiation of Aboriginal Self-Government” (1996) 1:2 Australian Indigenous Law 

Report 330–333, online: <http://www.jstor.org/stable/44656190>. A paper published under the authority of 

the Honourable Ronald A. Irwin, P.C., M.P., Minister of Indian Affairs and Northern Development, 1996 
341 Bradley Bryan, supra note 142.

http://www.jstor.org/stable/44656190
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Nations, there are taxation agreements between the Modern Treaty First Nation and DoF which set 

out the tax treatment of the Modern Treaty First Nation owned entities but, they are still deemed 

municipal governments. To avoid taxation of income earned within their geographic boundaries, 

affected First Nations create wholly owned corporate structures, as an extension of their “public 

bodies”/ institutional arrangements. Often, to avoid tax uncertainty, they apply to the CRA for 

advance tax rulings to ensure that the income they draw from their business/economic ventures will 

be exempt from tax.342 

 
 

Regarding the complex yet uncertain tax treatment of both types of First Nations, Bryan notes: 

“While this form of (public body) exemption would seem to present an interesting possibility for 

recognizing First Nations as self-determining polities, one must remember that this ‘municipal 

exemption’ has been conferred on various non-governmental organizations, non-profits, and 

community associations.”343 Ultimately, the tax treatment of any First Nation related entity (i.e., 

Indian Act regulated or modern treaty) is determined by the CRA. This is not substantive 

sovereignty. The situation is as follows: 

 

… there is no process by which…(a First Nation) entity can apply to become 

registered…as a public body, which had led to uncertainty….(the absence 

of)…administrative process for ascertaining whether a First Nation fits within 

the rule, coupled with an aversion to the risk involved with simply assuming 

that a First Nation has the ’status’ of a public body so as to enjoy the exemption, 

First Nations must apply for an ATR (advance tax ruling344) with respect to the 

specific transaction so as to ascertain whether, in a specific instance, the First 
 
 

342 Ibid. 
343 Ibid. 
344 Canada Revenue Agency, “IC70-6R11 Advance Income Tax Rulings and Technical Interpretations”, (18 

April 2018), online: aem <https://www.canada.ca/en/revenue-agency/services/forms- 

publications/publications/ic70-6/ic70-6-advance-income-tax-rulings-and-technical-interpretations.html>  

Last Modified: 2021-04-01. “A Ruling is a written statement confirming how the CRA’s interpretation of 

specific provisions of Canadian income tax law applies to a definite transaction or transactions that a taxpayer 

is contemplating. Rulings are generally requested by tax professionals on behalf of their clients… a Ruling 

is regarded as binding upon the CRA with respect to the recipient taxpayer and the described transactions to 

the extent that there is no material omission or misrepresentation in the statement of relevant facts, proposed 

transactions or other information described in the Ruling and/or the related request and provided that the 

proposed transactions are implemented within the time limit specified in the Ruling.” 

http://www.canada.ca/en/revenue-agency/services/forms-
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Nation would be considered to be within the purview of paragraphs 149(1)(c), 

(d.5), and subsection 149(11).345 
 

According to Bryan, the story of how the municipal exemption has evolved is gleaned from an 

analysis of the outcome of specific interactions (for example, applications for advance rulings346, 

audits, and reassessments) between First Nations and the CRA. The same argument can be made 

about the impact of the CRA on Modern Treaty First Nation natural citizens when they file their 

personal income taxes, and business entities regarding sales and goods and services taxes. If these 

First Nations enjoyed model three sovereignty, they would have tax immunity,347, not just tax 

exemption status; they would not have to engage in business structure machinations to limit the 

CRA’s reach. In this milieu, language about First Nations sovereignty is mere rhetoric. For 

example, First Nations derive a semblance of “tax certainty” through CRA Advance Tax Ruling 

(ATR). But this leaves the First Nation in a precarious situation because an ATR is case specific – 

the CRA takes care to stipulate that an ATR has no retrospective or prospective effect. These 

vulnerabilities accentuate the difference between tax immunity (i.e., a characteristic of a sovereign 

nation-state) and tax exemption (i.e., a reprieve from a national tax law). 

 
 

3. Going forward whilst looking back 
 

First Nations were recognized as distinct “nations” when they entered into historic numbered, and 

peace and friendship treaties with the Crown. However, the Crown’s recognition of their 

“nationhood” was not the same as “statehood”.348 For purposes of clarity, the following definitions 

of “state”, “nation”, and “nation-state” has relevance: 

 

345 Ibid. 

346 Canada Revenue Agency, Advance Income Tax Rulings and Technical Interpretations, April 1, 2022, online: 

https://www.canada.ca/en/revenue-agency/services/forms-publications/publications/ic70-6/ic70-6-advance-income-

tax-rulings-and-technical-interpretations.html#toc7 
347 “Tax Immunities”, online: Oxford Reference online: 

<https://www.oxfordreference.com/view/10.1093/oi/authority.20110803102304504>. 

The doctrine of intergovernmental tax immunity arises from concerns about the viability of the federal 

system if a state or the federal government can tax the operations of the other. 
348 Government of Canada, Principles respecting the Government of Canada's relationship with Indigenous 

peoples, at  section 4, online: https://www.justice.gc.ca/eng/csj-sjc/principles.pdf

http://www.oxfordreference.com/view/10.1093/oi/authority.20110803102304504
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A State is an independent, sovereign government exercising control over a 

certain spatially defined and bounded area, whose borders are usually clearly 

defined and internationally recognized by other states. States are tied to territory 

(and have)…absolute ruler over territory…clear borders…defends and controls 

its territory within those borders…(is) recognized by other countries 

(diplomatic recognition, passports, treaties, etc.). States have bureaucracies 

staffed by…own personnel; Has a national bureaucracy staffed by government 

personnel (legal system, educational system, hierarchical governmental units, 

etc.). States monopolize certain functions within its territory…; Controls 

legitimate use of force within its territory; Controls money at national scale 

(prints currency; collects taxes); Makes rules within its territory (law, 

regulations, taxes, citizenship, etc.); Controls much information within its 

territory.349 

 
 

The discussion thus far has highlighted that Modern Treaty First Nations are not the above “state” 

(i.e., an equivalent to model three type sovereignty). Rather, the Crown’s assertion of sovereignty 

over the territories inhabited and used by Indigenous Peoples, despite its “setting aside” of lands 

for Indigenous Peoples, can only be model one or “nation” sovereignty. A nation so defined is: 

a group of people who see themselves as a cohesive…unit based on shared 

cultural or historical criteria…socially constructed units, not given by nature. 

Their existence, definition, and members can change dramatically based on 

circumstances. Nations in some ways can be thought of as “imagined 

communities” that are bound together by notions of unity that can pivot around 

religion, ethnic identity, language, cultural practice and so forth…Such 

conceptions often ignore political boundaries such that a single nation may 

“spill over” into multiple states. Furthermore, states ≠ nations: not every nation 

has a state (e.g., Kurds; Roma; Palestine). Some states may contain all or parts 

of multiple nations.350 

 
 

Although helpful, the above definition does not entertain the issue of “first” peoples or historical 

context but rather emphasizes a social construction351 explanation. It takes a sociological 

 
 
 

349 “State, Nation and Nation-State: Clarifying Misused Terminology | GEOG 128: Geography of 

International Affairs”, online: <https://www.e-education.psu.edu/geog128/node/534>. 
350 Ibid. 
351 “Why People Make Social Constructs and How They Can Change”, online: Verywell Mind 

<https://www.verywellmind.com/definition-of-social-construct-1448922>. 

“A social construct is something that exists not in objective reality, but as a result of human interaction. It 

exists because humans agree that it exists. Some examples of social constructs are countries and money. It 

is easier to see how countries could be social constructs than it is to see how money is a social construct. 

Countries would not exist were it not for human interaction. Humans have to agree that there is such a thing 

as a country and agree on what a country is. Without that agreement, there could be no countries.” 

http://www.e-education.psu.edu/geog128/node/534
http://www.e-education.psu.edu/geog128/node/534
http://www.verywellmind.com/definition-of-social-construct-1448922
http://www.verywellmind.com/definition-of-social-construct-1448922
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interpretation of what constitutes a “nation”; this does not apply in the case of First Nations. It is 

an undisputed fact that First Nations were on Turtle Island before European Settlers, however, 

instruments like the Royal Proclamation and the Treaty of Niagara (1764),352 legitimized the 

stripping of First Nation sovereignty. 

 
 

The Treaty making process has received mixed reviews – one sees First Nations in a reactive after- 

the-fact involvement, another sees them as keen strategists who made an informed consensual 

decision to enter into the Treaty. The latter view is maintained by Indigenous scholars like John 

Borrows who wrote: “First Nations were not passive objects, but active participants, in the 

formulation and ratification of the Royal Proclamation. In the colonial struggle for northern North 

America, and in the foundational development of principles to guide the relationship between First 

Nations and the British Crown, First Nations were not dependent victims of a greater power…”.353 

 
 

The former view sees the British Crown asserting a right to parts of Turtle Island over other colonial 

powers (French, Dutch, Spanish), each of whom had also claimed sovereignty over it. Assuming 

Borrows’ view to be the correct understanding, the fact remains that over time, the Crown has 

perverted the substance of the Proclamation, through its control of the political and legal systems 

it imposed, and legitimized with its colonial episteme. When the Proclamation is subjected to a 

critical analysis, a question arises: Within the model three sovereignty enjoyed by First Nations in 

1763, and in the spirit of peace and friendship treaties between sovereign states, how is it possible 

for one nation to assert its sovereignty over another sovereign state? 

 

 

352 Karl S. Hele, Canadian Encyclopedia, Treaty of Niagara, 1764, Legacy and Significance, January 2021, 

online: https://www.thecanadianencyclopedia.ca/en/article/treaty-of-niagara-1764 
353 John Borrows’, “Wampum at Niagara: The Royal Proclamation, Canadian Legal History, and Self- 

Government”. Online: https://www.sfu.ca/~palys/Borrows-WampumAtNiagara.pdf 

At page 3 Borrows noted: “Since the wording of the Royal Proclamation 1763 was unclear about the 

autonomy and jurisdiction of Indigenous Nations, and (it) was drafted under the control and preference of 

the colonial power, the spirit and intent of the Royal Proclamation can best be understood after looking at 

the Treaty of Niagara in 1764.”
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At some point, the more powerful state becomes so because it reneges on its commitment. This is 

central in an Own Source Revenue, taxation, and Tax Administration Agreement analysis. If one 

Nation is able to manipulate agreements with other Nations with the outcome being their 

subjugation, does the latter retain original sovereignty? At best, it may be treated as a “nation” 

within a confederal arrangement (i.e., model two). Based on this simplistic analysis, it must be 

possible to argue that First Nations are not sovereign nation-states. They are a subset population 

about which the vocabulary “nation” is used. 

 

 
In more than a tangential way, the inclusion of limited taxation powers in treaty agreements can be 

viewed through Marx’s historical materialism. For example, the Crown imposes its ideological 

doctrine of sovereignty (i.e., superstructure) as justification for its appropriation and ownership of 

Indigenous land and the extractive/harvestable resources on it.354 The Crown then exploited, within 

its capitalist economic system, its ownership, control, use and distribution of all production inputs. 

In a twenty-first-century human rights paradigm, however, to avoid the optics of its de facto and 

de jure colonial legacies, the Crown “negotiates” the substance of First Nation sovereignty. 

However, factually, no matter what narrative is given to describe Canada’s “nation-to-nation” 

policies and actions, First Nations have a model one plus type of sovereignty. They are not 

municipal entities created by Provincial legislative action but their powers are not equal to those of 

a Province. When First Nation-Crown dispute cases involving historic Treaties or rights regarding 

 

 
 

354 David C Natcher & Nicolas D Brunet, “Extractive resource industries and indigenous community-based 

monitoring: Cooperation or cooptation?” (2020) 7:4 The Extractive Industries and Society 1279–1282, 

online: <https://www.sciencedirect.com/science/article/pii/S2214790X20302732>. 

“The relationships between Indigenous peoples and resource extraction industries have often been 

confrontational and antagonistic (e.g. Westman and Joly, 2019). Involving the removal of water, oil, gas, 

timber, and minerals from Indigenous territories, resource development has often proven devastating to 

local ecosystems and has threatened Indigenous cultures and livelihoods (Horowitz et al., 2018). The 

socioeconomic impacts have been numerous as Indigenous communities have been forced to urbanize due 

to territorial displacement, with their traditional ways of life and relationships to the land being severed 

(Stokes et al., 2019; Keeling and Sandlos, 2016; Westman and Joly, 2019).” 

http://www.sciencedirect.com/science/article/pii/S2214790X20302732
http://www.sciencedirect.com/science/article/pii/S2214790X20302732
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unceded territories, the substance of section 35(1) of the Constitution Act is invoked and the 

Supreme Court of Canada determines the legitimacy of these First Nations’ attempts to assert their 

inherent pre-colonialization rights. 

 
 

To compound an arguably disingenuous underpinning of this “nation-to-nation” diplomacy, the 

Crown incorporates its Own Source Revenue, tax harmonization, and CRA role as pro-forma items 

in a modern treaty “sovereignty” template. This fact scenario unpacks the dialectic between “base” 

(who controls of the means of production) and “superstructure” (narrator of ideologies 

underpinning economic and political dynamics) in Marx’s historical materialism. An examination 

of Crown-First Nation relations must go deep into the power base of each party. It must recognize 

that First Nations have been stripped of their inherent pre-colonial sovereignty as exercised 

politically, economically, socially culturally, environmentally, diplomatically, legally, and other 

manifestations. 

 
 

Although several First Nations, without historical peace and friendship or numbered treaties, 

negotiate “modern treaties”, the fact remains that their negotiations are not based on parity of 

power; comparatively speaking, they have very limited ownership of production capacity (i.e., 

capital), consumption equity, and surplus sharing. Current “concessions” regarding First Nation 

sovereignty are recent phenomena. The First Nation fight for recognition, equitable treatment, and 

remedies, pursuant to their historical treaty agreements and non-ceded territorial rights, was re- 

invigorated355 by the 1970s Red Power Movement356 and Red Paper.357 

 

 

355 Vine Deloria Jr., Custer died for your sins: an Indian manifesto. Norman :University of Oklahoma Press, 

1988. The term “Red Power” was coined by Deloria, an Indigenous scholar and activist. Online: 
http://www.riversimulator.org/Resources/Books/CusterDiedForYourSinsAnIndianManifesto1969Deloria.pdf 
356 Lesson 7 - Red Power | University of Alberta, supra note 178 
357 Leon Crane Bear, “The Indian Association of Alberta's 1970 Red Paper Published as a Response to the 

Canadian Federal Government's Proposed 1969 White Paper on Indian Policy", 2001, online: 
https://opus.uleth.ca/bitstream/handle/10133/3770/Crane_Bear_Leon_MA_2015.pdf?sequence=4&isAllowed=y
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Many First Nations, especially those without treaties, have aggressively litigated358 and lobbied for 

recognition of their traditional lands, hunting and fishing rights, and beneficiation from their 

territories’ subterranean and surface resources. Such claims have grounding in the international 

human rights dispensation to which Canada is bound. Most notable of these is the United Nations 

Declaration on the Rights of Indigenous Peoples359of 2007.360 Today, the three elements of 

“sovereignty” (i.e. legal jurisdiction, self-determination and self-government) are at the core of 

Crown-First Nation reconciliation items. Of course, different First Nations have different 

conceptions of sovereignty, but a common sentiment is that a First Nation’s sovereignty cannot be 

granted by the Crown; it is a pre-colonial right to be recognized. 

 
 

The axiomatic foundation for First Nation sovereignty is the right of these nations to traverse their 

futures, parallel to European Settlers,361 modern state to modern state, intersecting only where 

necessary. An outstanding challenge, therefore, is how First Nations exit the ambit of Canada’s 

political and legal control e.g., deemed municipal status, statutory creation, Own Source Revenue 

mandates, imposed limited tax powers, and federal government tax administration. An arrangement 

where Canada decides the powers it is “willing” to vacate, and First Nations “harmonize” with this, 

is not substantive sovereignty. This arrangement is Canada’s limiting of First Nations to being a 

 

 

 

 

 

 
 

358 Since 1996, for example, there has been 9 Supreme Court of Canada cases regarding Indigenous land title. 

“Supreme Court of Canada Decisions Involving Indigenous Peoples”, online: Google My Maps 

<https://www.google.com/maps/d/viewer?mid=15h0GGD6eUH1ZWoyfVZtU8LSVVoE&hl=en>. These 

cases followed from the 1973 Calder Case which affirmed Inherent Peoples’ inherent land rights. Supreme 

Court of Canada, “Supreme Court of Canada - SCC Case Information - Search”, (1 January 2001), online: 

<https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/7953/index.do> Last Modified: 2012-12-03. 
359 note 49. 
360 Only in 2010 did Prime Minister Harper’s government adopt the UNDRIP with the proviso that it was 

only an aspirational and not a legally binding document. In 2016, the Liberal Government officially removed 

its objector status. 
361 The Agenda with Steve Paikin, supra note 262. 

http://www.google.com/maps/d/viewer?mid=15h0GGD6eUH1ZWoyfVZtU8LSVVoE&hl=en
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“nation”, a group of people who share a common heritage, exist with other “nations”362 (e.g., 

multiculturalism) but are granted “citizen plus”363 status. 

 
 

This notion of a citizen plus came out of a government-sponsored study of the status of First Nations 

in Canada.364 The study was conducted by University of British Columbia’s Professor Harry B. 

Hawthorn who published his two-volume report in 1967. A prominent finding in this report was 

that First Nations were “citizens minus” - the most marginalized and disadvantaged population in 

Canada – but that they should enjoy a “citizen plus” status. This sentiment is captured below: 

 

… the research group do not think that the Indian should be required to 

assimilate, neither in order to receive what he now needs nor at any future time. 

The possibility that many Indians should reject some values or institutions held 

dear by the Canadian majority is comprehended in the goal of the economic and 

political recommendations made in this Report. Ordinary respect for what 

values and institutions, languages, religions and modes of thought persist in 

their own small societies, which were once fully viable and to varying extents 

are so today, calls for maintenance of this principle. Almost certainly some 

 
 

362Luiz Carlos Bresser-Pereira, supra note 320 

“…Nation means a politically organized society that shares a common history and destiny; the state is the 

legal-constitutional system and the organization that supports it; the nation-state is the sovereign politico- 

territorial unit formed by a nation, a state and a territory….” 
363 Jennifer Pettit, Department of Humanities & Mount Royal University, “11.8 WWI to 1970” in Canadian 

History Post-Confederation (BC campus, 2016) at 8. 

“The decade of the 1960s saw significant changes...The right to vote in federal elections was extended to 

Indigenous peoples in 1960, and in 1961 the compulsory enfranchisement provisions were dropped from the 

Indian Act. A stand-alone Department of Indian Affairs was created in 1966…the Hawthorn-Tremblay 

Report entitled A Survey of the Contemporary Indians of Canada: Economic, Political, Educational Needs 

and Policies… concluded that Canada’s First Nations were marginalized and disadvantaged due to misguided 

government policies like the residential school system (which the Report recommended closing). Hawthorn 

argued that Indigenous peoples needed to be treated as “Citizens Plus” and provided with the resources 

required for self-determination. As a result…Canadian government…policies in an entirely new 

direction...outlined in the White Paper of 1969.” 
364 “The White Paper 1969”, online: <https://indigenousfoundations.arts.ubc.ca/the_white_paper_1969/>. 

“…In 1963, the federal government commissioned University of British Columbia anthropologist Harry B. 

Hawthorn to investigate the social conditions of Aboriginal peoples across Canada. In his report, A Survey 

of the Contemporary Indians of Canada: Economic, Political, Educational Needs and Policies, Hawthorn 

concluded that Aboriginal peoples were Canada’s most disadvantaged and marginalized population. They 

were “citizens minus.” Hawthorn attributed this situation to years of failed government policy, particularly 

the residential school system, which left students unprepared for participation in the contemporary 

economy. Hawthorn recommended that Aboriginal peoples be considered “citizens plus” and be provided 

with the opportunities and resources to choose their own lifestyles, whether within reserve communities or 

elsewhere. He also advocated ending all forced assimilation programs, especially the residential 

schools….” 
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Indians will choose not to accept what we regard as the benefits of our society 

and will choose instead what they regard as the benefits of theirs… A further 

part of the basic and general goal of the Report is to review the arguments 

establishing the right of Indians to be citizens plus … On the other hand, the 

reverse status Indians have held, as citizens minus, which is equally repugnant 

to a strongly egalitarian society has been tolerated for a long time….365 

[Emphasis added] 

 

The Indian Chiefs of Alberta366 seized the conclusion that “Indians should be regarded as ‘Citizens 

Plus’…(because)…In addition to the rights and duties of citizenship, Indians possess certain 

additional rights as charter members of the Canadian community.”367 At a minimum, this is model 

two sovereignty. It is definitely more empowering than the authorities set out in the Indian Act e.g., 

sections 73(1) (matters over which the Minister regulates), 81 (by-law authorities of First Nation 

Councils approved by Minister) and 82 (money by-laws also approved by Minister). 368 

 
 

However, given the restrictive interpretations of section 87 of the Indian Act, paragraph 149(1)(c) 

of the Income Tax Act, the United Nations Declaration on the Rights of Indigenous Peoples, 

sections 25 and 35 of the Constitution Act, the dependence of First Nations on CRA advance tax 

rulings, and First Nation ongoing struggles for sovereignty, a citizen “plus” status is like model one 

sovereignty. This does not address the First Nation quest for restoration of their inherent pre- 

colonial sovereignty or Canada’s human rights obligations to promote, fulfil, protect and respect 

the substantive sovereignty of First Nations on Turtle Island. With regard to how First Nations may 

strengthen their power base outside the Indian Act, Palmater cautions that a  premature369 

 
 

365 Public Services and Procurement Canada Government of Canada, “A survey of the contemporary 

Indians of Canada - economic, political, educational needs and policies : part 2 / editor, H.B. Hawthorn ; 

principal authors, M.-A. Tremblay, F.G. Vallee, and J. Ryan. : R32-1267/2E-PDF - Government of Canada 

Publications - Canada.ca”, (1 July 2002), online: 

<https://publications.gc.ca/site/eng/475678/publication.html> Last Modified: 2013-04-03. 
366 Alberta, supra note 357. 
367 Ibid. 
368 Indian Act, supra note 19. 
369 Government of Canada; Indigenous and Northern Affairs Canada, “Own-source revenue for self- 

governing groups”, (28 November 2012), online: <https://www.rcaanc- 

cirnac.gc.ca/eng/1354117773784/1539869378991> Last Modified: 2016-09-14. “Own-source 

revenue…Aboriginal government raises by collecting taxes and resource revenues or by generating business 
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dismantling of the Indian Act would be to the detriment of First Nation Peoples. For example, what 

would happen if a First Nation wanted to keep its section 87 protection and be a modern treaty 

nation? What if it agrees to generate Own Source Revenue but insists that Canada has no role in 

deciding how it does this? It could, for example, adopt production and consumption methods in 

line with hybrid transformative economics (i.e., imbibed with its Indigenous traditions, laws, 

practices, and epistemologies). 

 
 

Accordingly, First Nations must get involved in determining alternatives to dismantling the Indian 

Act whilst being cautious about a wholesale adoption of the current Modern Treaty First Nation 

sovereignty framework. A solution is offered by Palmater: 

… (let) First Nations decide the way forward and not accept that one-size fits 

all…This might mean some First Nations want to opt-out of some or all aspects 

of the Indian Act, while others will not. It might also mean that some First 

Nations are fine to negotiate municipal-style governing arrangements, while 

others want inter-governmental agreements that respect their sovereignty and 

jurisdiction in all areas. If…this nation-to-nation partnership process part (is) 

right, then the Indian Act eventually becomes irrelevant, but at a pace which 

works for First Nations without any risks to their rights. The honour of the 

Crown and the spirit and intent of the treaties demand no less.370 

 
 

In the context of First Nation sovereignty, the colonial capitalist “one-size fits all surplus creation 

and sharing system” is a forced fit which aligns with model one sovereignty. The existence of “…. 

inter-governmental agreements…” between First Nations and the Crown, even though they enable 

First Nations to exit all or parts of the Indian Act, and thus achieve aspects of model two 

sovereignty, blocks any scope for model three type sovereignty (i.e., the Westphalian modern state). 

 

 
 

 

and other income…Under the Government of Canada's Own Source Revenue policy, federal transfers to self- 

governing groups are offset by a portion of a group's revenue capacity…applies to groups that are signatories 

to modern treaties and other self-government agreements…Own Source Revenue policy…(considers) ability 

of self-governing groups to contribute to the costs of their own government activities when 

determining…federal transfers…Aboriginal government's reliance on federal transfers may be expected to 

decline.” 
370 Palmater, supra note 188. 
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The fact remains, Canada’s framing of “nation-to-nation” reconciliation does not allow a “nation” 

 

/ “state” sovereignty option. 

 

 
 

4. Own Source Revenue an example of the Crown’s dis-honour 
 

The assertion that modern treaty and Indian Act regulated First Nations must choose their own path 

to sovereignty may seem to be a “self-evident truth” but the range of sovereignty powers, from 

which they may choose, is not wide. A concrete example of an authority about which Modern 

Treaty First Nation do not have a “choice” is whether or not to exercise tax powers; the same goes 

for how tax administration is carried out. When a Modern Treaty First Nation imposes a tax (other 

than a property tax), given the absence of viable alternatives, the Modern Treaty First Nation 

remains subject to Canada’s authority despite its alleged sovereignty. 

 
 

When language like “reconciliation” and “nation-to-nation” negotiations are used, a logical 

conclusion is that the Crown has and continues to act with “dishonour”; the imposition of Own 

Source Revenue is one case in point. A 1995 Department of Indian Affairs and Northern 

Development commissioned report371 argued for Own Source Revenue, and for First Nations to 

accept taxation authorities. However, although the report asserted that Own Source Revenue is 

critical for First Nation socioeconomic development, it did not address the issue of substantive First 

Nation sovereignty. The report emphasized the need for a new “Fiscal Relationship” between First 

Nations and Canada. The subtext, however, was that First Nations must pursue Own Source 

Revenue as an end in itself rather than an enabler of sovereignty. This agenda is reflected in the 

Own Source Revenue conditions embedded in modern treaties. It is not surprising, therefore, that 

 

 
 

371 “First Nation Taxation and New Fiscal Relationships”. The research was co-steered by the Research and 

Analysis Directorate of the Department of Indian Affairs and Northern Development (DIAND) and the Indian 

Taxation Advisory Board (ITAB). The company “Fiscal Realities located in Kamloops, B.C.” was contracted 

to do the study. 
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when First Nations accept limited tax powers, tax administration is delegated to the CRA. This is 

not an “honourable” nation-to-nation reconciliation maneuver. 

 
 

Even with Own Source Revenue obligations written into their treaties, with taxation as a core 

element, First Nations continue to rely on annual Crown funding. Such fiscal transfers go towards 

the provision of public services to First Nation citizens (e.g., education, health and social services, 

roads, housing, water and waste management) who continue to suffer from colonial legacies.372 

Some historical statistics support this contention: 

…the average individual income of the total (Canadian) population was 

$29,769, but only $19,132 for an individual of Aboriginal ancestry, and a 

staggering $14,616 for an Aboriginal living on reserve (Mendelson, 

2006)…The resulting poverty, unemployment, low rates of education lead to 

food and water insecurity, lack of housing or severe over-crowding, lack of 

infrastructure for sanitation or power, higher rates of preventable diseases… 

which leads to hopelessness, despair and the corresponding higher rates of 

violence, depression and suicide (RCAP, 1996).373 

 
Without doubt, the Crown’s financial duties regarding First Nations are significant. For example, 

the Indigenous Peoples (including First Nations) 2019 federal budget allocation was the largest 

single line item.374 In a time when Settler Canadians demand greater public expenditure on their 

services and a reduction in taxes, increasing federal transfers to First Nations may not be politically 

 
 

372 Melisa Brittain & Cindy Blackstock, “First Nations Child Poverty: A literature review and analysis”, 

First Children’s Action Research Education Services, 2015, online: 

https://fncaringsociety.com/sites/default/files/First%20Nations%20Child%20Poverty%20-

%20A%20Literature%20Review%20and%20Analysis%202015-3.pdf 
373 Pam Palmater, “First Nations Poverty in Canada”, online: Ryerson University 

<https://www.ryerson.ca/chair-indigenous-governance/research-projects/ongoing/first-nations-poverty-in- 

canada/>. 
374 Government of Canada; Indigenous and Northern Affairs Canada, “Archived - Budget 2019 Highlights: 

Indigenous and Northern investments”, (27 March 2019), online: <https://www.aadnc- 

aandc.gc.ca/eng/1553716166204/1553716201560> Last Modified: 2019-04-11. Although not phrased as a 

“burden”, the Indigenous and Northern Affairs website stated: “Budget 2019 represents the next step in the 

ongoing path towards reconciliation and a better future for Indigenous peoples…It builds on significant 

investments for Indigenous peoples of $16.8 billion provided in the last 3 budgets. The 2019 funding takes 

further steps towards reconciliation, which include investments in priority areas identified by First Nations, 

Inuit and Métis Nation partners. The government is investing $4.5 billion over the next 5 years in new funding 

towards Indigenous peoples. This investment represents the largest single line item in this year's budget and 

confirms its commitment towards Indigenous peoples.” 

http://www.ryerson.ca/chair-indigenous-governance/research-projects/ongoing/first-nations-poverty-in-
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palatable. Federal transfers, which fall far short of the actual need, are decreased by the Own Source 

Revenue income. Affected First Nations do not have a chance to accumulate surplus and investment 

capital. The implications for First Nation sovereignty are serious because there is very little in the 

way of fiscal margin to absorb revenue fluctuations or to enable innovation-based economic 

development. 

 
 

Three points are noteworthy: (1) First Nation tax bases375 are very narrow. (2) Federal transfers are 

adjusted to reflect First Nation Own Source Revenue amounts (inclusive of non-tax income). (3) 

The CRA’s footprint on First Nation territories. Within this fiscal framing, the upliftment of First 

Nation communities to comparable socioeconomic levels of Settler communities seems more myth 

than reality. As long as the above three facts remain, First Nations will exercise, at best “Municipal 

Plus” sovereignty. Rather than adopt Canada’s prescribed tax laws, First Nations may want to look 

at their Indigenous epistemologies and practices. This point is not incompatible with the fact that 

“there are an increasing number of Aboriginal people who want both to participate more fully in 

the capitalist economy of Canada and to maintain some sense of traditional values and social order.” 

 
 

In line with Homi Bhabha’s376 notion of hybridity377 and the possible synergistic benefit of blending 

economic approaches, the Potlatch378 may be imagined as one component of a different 

 
 

375    Julia    Kagan,    “What    Is    a    Tax    Base?”,    online:    Investopedia 

<https://www.investopedia.com/terms/t/taxbase.asp>. “A tax base is a total amount of assets or income that 

can be taxed by a taxing authority…It is used to calculate tax liabilities. This can be in different forms, 

including income or property.” 
376 Bhabha is the author of numerous works exploring colonial and postcolonial theory, cultural change and 

power, and cosmopolitanism, among other themes. He holds the following qualification: BA 1970, University 

of Bombay; MPhil, MA, DPhil 1990, Christ Church, Oxford. 
377 Antony Easthope, “Homi Bhabha, Hybridity and Identity, or Derrida versus Lacan" (1998) 4:1/2 

Hungarian Journal of English and American Studies, (HJEAS), Vol. 4, No. 1/2, Theory and Criticism [Part 

1] (1998), pp. 145-151 (7 pages) online: <http://www.jstor.org/stable/41273996>. 
378 “Potlatch | The Canadian Encyclopedia”, online: 

<https://www.thecanadianencyclopedia.ca/en/article/potlatch>. 

“The potlatch (from the Chinook word Patshatl) is a ceremony integral to the governing structure, culture 

and spiritual traditions of various First Nations living on the Northwest Coast …and the Dene living in parts 

http://www.investopedia.com/terms/t/taxbase.asp
http://www.jstor.org/stable/41273996
http://www.thecanadianencyclopedia.ca/en/article/potlatch
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surplus creation and sharing system that incorporates capitalist surplus creation with traditional 

redistribution practices. What must be guarded against is a regressive impact on First Nation 

sovereignty. Once such scenario has been explained: 

Indigenous communities are under increasing pressure to conform to the global 

market economy in the form of profit-driven development projects such as 

logging, mining, hydro, oil and gas development in indigenous communities. 

Due to diminishing possibilities to practice subsistence economic activities, 

indigenous peoples are obliged to shift from subsistence to other forms of 

production.379 

 
 

At present, Modern Treaty First Nations exercise model one sovereignty which means: (1) they are 

required to exercise tax powers and harmonize these with Canada’s counterparts; (2) they remain 

dependent on federal and provincial governments to vacate tax room; and (3) they do not have 

institutional capacity within their governments (i.e., their tax bases do not warrant independent 

administrative capacity) ergo the role played by the CRA. Rather than a radical dismantling of 

what exists, good parts and all, in the spirit of reconciliation and in compliance with the sections 

25 and 35 of the Constitution Act, the existing economic and redistribution system may be replaced 

with a totally different system which, for now, is only a theoretical construct. 

 
 

5. A different conceptual framing 

 
Thus far, the discussion has not included a narrative of the author’s de-construction trilogy other 

than to assert it as an alternative to the status quo Canadian economic and epistemological 

 

 
 

 

of the interior Western subarctic…Historically, the potlatch functioned to redistribute wealth in what some 

refer to as a gift-giving ceremony. Valuable goods, such as firearms, blankets, clothing, carved cedar boxes, 

canoes, food and prestige items, such as slaves and coppers, were accumulated by high-ranking individuals 

over time, sometimes years. These goods were later bestowed on invited guests as gifts by the host or even 

destroyed with great ceremony as a show of superior generosity, status and prestige over rivals. In addition 

to its economic redistributive and kinship functions, the potlatch maintained community solidarity and 

hierarchical relations within and between bands and nations. A highly regulated ceremony, the potlatch 

conferred status and rank upon individuals, kin groups and clans, and established claims to names, powers 

and rights to hunting and fishing territories.” 

379 Ibid. 
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paradigms. In this section, each element of the trilogy (i.e., historical determinism, hybridity, and 

transformative economics) is discussed in more detail; this is not intended to be an in-depth or 

critical analysis of the perspectives. Rather, it is offered in an attempt to not throw the proverbial 

“baby out with the bathwater” in the Own Source Revenue, taxation, and CRA constellation. 

 

For post-colonial writers like Homi Bhabha, the notion of hybridity offers constructive alternatives, 

informed by the traditional practices of the colonized, and the development of completely new 

epistemological systems. It is difficult, if at all possible, to find ex-colonies where the once 

colonized have successfully erased all colonial legacies.380 Instead, there are permutations of the 

legacy status quo and the integration of traditional systems but, as found by Tusalem, much depends 

on who the colonizer was: 

The presence of failed states in the international system has increased, 

especially after the end of the cold war. Recent research demonstrates that state 

fragility and failure are strongly influenced by regime type, political instability, 

and economic growth. But these studies do not highlight the possibility that 

state fragility/failure is a function of historical path dependency. To address its 

prevalence and persistence in the modern world, we must focus on the unique 

histories of nation-states and examine how the colonial past may have led to 

substandard institutions and problematic state-society relations. Using an 

extensive dataset of nation-states in the developing world in order to conduct 

panel regression analyses, I find that state failure is largely a function of 

variations in the type of colonial rule and the duration of colonial control. 

British or Spanish rule, as well as the relative absence of European intervention 

into the polity, is associated with a lower risk of state failure, while French or 

Portuguese rule is associated with a higher risk. The findings imply that we need 

to reconsider our understanding of state failure; its very existence and 

persistence in the modern world are influenced by the historical process of 

colonialism and its institutional legacies.381 

 
 

Bhabha offers an alternative to a zero-sum scenario where the “sum” is actually a negative e.g., the 

newly independent Peoples/Nation can neither move forward – they remain stuck transitioning 

 
 
 

380 Rollin F Tusalem, “The Colonial Foundations of State Fragility and Failure” (2016) 48:4 Polity 445– 

495, online: <https://www.journals.uchicago.edu/doi/10.1057/s41279-016-0006-4>. 
381 Ibid. 

http://www.journals.uchicago.edu/doi/10.1057/s41279-016-0006-4
http://www.journals.uchicago.edu/doi/10.1057/s41279-016-0006-4
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between their colonial and desired de-colonial state, without a concrete beacon guiding them 

forward. In a complex narration of his post-colonialism theory, Bhabha introduced the notion of 

hybridity (i.e., the creation of new phenomenon by deconstructing written status quo 

epistemologies to blend the “good” parts of it with the good of other thought systems382). 

 
 

Bhabha incorporated the de-construction ideas of Jacques Derrida383 to explain how the colonized 

(object) may strip themselves of the psychological shackles of their colonizers (subjects) through a 

transcendental shift of individual and collective identity (meaning that a colonized person may have 

been assimilated into the colonizer’s ways to the point of internalizing these in his/her/their self- 

concept). Bhabha warned that the same psychological “shackles” applied to the colonizer (subject). 

The challenge, therefore, is to dismantle (de-construct) the predominant thought system by critically 

examining its axioms and their dominance through, amongst other superstructure artefacts, the 

written word - those who control the pen write the story. 

 
 

Noteworthy is that hybridity does not discard everything of the “object’s” pre-colonial identity 

because the past is the past. Rather, hybridity creates a safe space between pre-and-post-colonial 

 
 

 

382  Sarah A. Schnitker & Robert A. Emmons Hegel’s Thesis-Antithesis-Synthesis Model. In: Runehov, 

A.L.C., Oviedo, L. (eds) Encyclopedia of Sciences and Religions. Springer, Dordrecht.  

This process is similar to “Hegel’s dialectics” which “…refers to the particular dialectical method of 

argument employed by the 19th Century German philosopher, G.W.F. Hegel…which, like other “dialectical” 

methods, relies on a contradictory process between opposing sides.” The method includes three states of 

cognition in sequence: (1) a thesis, (2) argument against the thesis – the antithesis, and (3) a synthesis – 

reconciling the different points to create a new phenomenon. 
383 Catherine Turner, supra note 176. “(His) starting point (is) that modern Western philosophy is 

characterized by and constructed around an inherent desire to place meaning at the centre of presence…that 

philosophy is driven by a desire for the certainty associated with the existence of an absolute truth, or an 

objective meaning that makes sense of our place in the world. Derrida terms this desire ‘logocentrism’…the 

placing of one particular term or concept, such as justice, at the centre of all efforts at theorizing or 

interrogating meaning. The term becomes the core around which meaning is constructed, the reference point 

that determines all subsequent knowledge…The way in which this term—the logos—is made known is 

language, the translation into words of a concept or a way of thinking…the ‘metaphysics of presence’—the 

way in which we make present the objects of our thought… nature… different from the instituted form 

embodied in language or in text. Crucial therefore is the idea of a rigid separation of the origin of meaning 

(the abstract idea of justice, for example) and the institutionalization of that meaning in ‘writing’ (or law)….” 
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identities (i.e., this assumes that the ego is fluid and is able to transcend past states of self- 

understanding) to enable transformed future scenarios. This developmental existentialism 

subsequently manifests in the institutions, mores, and forms of identity of a nation – literature, 

religion, economics, politics, art, music, fashion, etc. The challenge is to recognize these colonial 

legacy “superstructure” elements, decide which to keep and which to discard, and to synthesize 

traditional inherent rights counterparts or alternatives. For Modern Treaty First Nations, this 

deconstruction of colonial identity includes a re-examination of the Own Source Revenue mandate, 

imposed taxes on their citizens, and the CRA’s role. De-construction exposes the limitations of 

what the Crown has promoted to be First Nation sovereignty. 

 
 

A critical observation is that the debunking of the dominant (colonial systems) requires a 

psychodynamic “inter-state”. This is necessary because hybridity does not privilege the subject’s 

(colonizer) or object’s (colonized) epistemological, political, social, cultural, or identity constructs. 

The colonizer thesis (e.g., taxation) is opposed by the colonized anti-thesis (e.g., potlatch) and this 

conflict will remain until there is a “rising of the phoenix” – a new way – that synthesizes elements 

of thesis and anti-thesis.384 

 
 

In summary, there are no hierarchies of “identity” between colonizer and colonized. Bhabha 

maintained that decolonization is not only about the deconstruction of tangible vestiges of 

colonization (for example the Crown’s insistence on Own Source Revenue, taxation, and CRA 

involvement). It is also about a new synthesized self-identity and enabling superstructure (this 

borrows and builds on the Marxist characterization of economic institutions, redistribution systems, 

inter-and-intra governmental relations, legal practices, cultural norms and values, and the other 

 

 
 

384 Julie E Maybee, “Hegel’s Dialectics” in Edward N Zalta, ed, The Stanford Encyclopedia of Philosophy, 

winter 2020 ed (Metaphysics Research Lab, Stanford University, 2020). 
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means that capitalists or hegemons use to socialize and coopt members of a society into their 

dominant narrative). 

 
 

Were First Nations to embrace Bhabha’s hybridity framing when they negotiate modern treaties, 

self-government, or other agreements with federal and provincial Canadian governments, the issues 

of Own Source Revenue, taxation, and the role of the CRA may be decided more in line with 

transformative economics.385 The motivation for a transformative agenda386 is strengthened by the 

Marxist observations about the economic modes in preindustrial societies – Marx used the 

nomenclature “primitive communism”387 – and how surplus was shared and property rights held. 

Not used as a pejorative, the word primitive distinguishes pre-industrial indigenous societies (e.g., 

their collectivist economic and political systems) from European private property-based capitalism. 

 
 

The concept emphasizes the pre-industrial (i.e., before technological innovations that enabled the 

industrial revolution) communal form of goods and services production and consumption (i.e., 

egalitarian social relationships and common ownership). According to Marx’s labour theory of 

value and critique of capitalism, in contrast to primitive communistic societies, the technological 

advancements of industrialization enabled capitalists to skim off surplus value created by exploited 

 

 

 
 

385 “Transformative  economies  |  World  Social  Forum  of  Transforming  Economies”,  supra note 317. 

Transformative economics includes “…social and solidarity economy, alongside fair trade and ethical 

finance, built on the bases of cooperativism and the construction of social markets (and brings)..together the 

traditional social economy) with new practices of self-organization and democratization of the economy, in 

all aspects of the economic cycle, thus providing goods and services for the fulfillment of people's needs 

rather than for the pursuit of profit…The commons, as a third way of managing resources and producing 

value, is based on community management, breaking the duality of the state-market as the only clear and 

legitimate space for the production, management, and allocation of the resources of the economic 

system…aim(ed) to remove the market and capital from the center of socio-economic organization, and in 

their stead place life itself and all the sustainable processes that make it possible…” 
386 Ibid. 
387 Oxford Reference “primitive communism”, online:  

https://www.oxfordreference.com/display/10.1093/oi/authority.20110803100345725
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workers.388 The example of Indigenous societies’ communal political, economic, and social 

governance arrangements validated collective rather than individual rights to the wealth/surplus of 

an economic system.389 And, although a social welfare system is supposed to attenuate the ill- 

effects of capitalist economics, the bedrock on which Canada’s federalism rests, ownership of a 

society’s capital assets remains unequal. 

 
 

In pursuing their substantive sovereignty, inclusive of a “modernized” form of communal existence, 

the First Nations of Turtle Island continue to parallel the class struggle described by Marx. A case 

in point is Canada’s imposition of Own Source Revenue, taxation, and the CRA in modern treaties. 

It is doubtful that model one Modern Treaty First Nations sovereignty affirms or enables a 

restoration of First Nation pre-colonization existence because the primary capital asset – land and 

its resources – remain a contentious issue. As modern treaty negotiation processes demonstrate 

(i.e., all modern treaties include Own Source Revenue with taxation as a revenue stream), Own 

Source Revenue is not optional;390 nothing about Crown-First Nation reconciliation is 

transformative to enable a model two or three type First Nation sovereignty. As long as the Crown 

remains the object and First Nations the subject, model one sovereignty prevails. 

 
 

388 “One of the cornerstones of Marxian economics was Karl Marx’s ideas around the labor theory of value. The 

labor theory of value argues that the value of a commodity is determined by the average amount of time needed to 

produce the commodity. An example of the labor theory of value would be if a t-shirt takes half the time to make 

as a hat, the hat would be priced at two times the t-shirt..” 

Corporate Finance Institute, Marxian Economics, Labour, 2021, online: 

https://corporatefinanceinstitute.com/resources/economics/marxian-economics/ 
389 Claudio J Katz, “Karl Marx on the Transition from Feudalism to Capitalism”. In Theory and Society, 22, 363–

389, (1993), Springer Publications.  online: <http://www.jstor.org/stable/657738>.“Marx took up the development 

of economy and society among primitive peoples (e.g., Slavic, Germanic, Irish and South Asian peasant 

communities) in the Grundrisse der Kritik der Politischen Ökonomie, devoting two passages of this work…to the 

primitive condition of man, returning to the theme briefly in the Critique of Political Economy, 1859…(Marx) 

was concerned with the evolution of civil society, with the interests of economic classes and their opposition, the 

evolution of peasant collective institutions, the relations of the family and civilized society, the State and society, 

the division of social labor in relation to its nonspecialization… the peasant community was collective in its 

undertakings, wherein accumulation of private property was not the primary social end; the interrelation of social 

morality and collective-communal ethics and the non-separation of the public and the private spheres were 

characteristic of these communities….” 
390 This is evidenced by the inclusion of a taxation chapter in First Nation Modern Treaties. 

http://www.jstor.org/stable/657738
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First Nations must determine the extent to which and how they incorporate in their sovereignty 

agendas the de-colonization trilogy (i.e., individual/collective consciousness, ownership of all the 

means of production especially land, and self-government arrangements). As they critically assess 

Canada’s economic system, especially surplus production and sharing (taxation), possible 

incompatibilities of the Own Source Revenue edict with their Indigenous epistemologies may be 

exposed. For now, however, the reality is that the Own Source Revenue agenda, and an imposed 

role for the CRA, continues to be driven by the Crown. 

 
 

As noted in a 1996 Department of Indian Affairs and Northern Development (DIAND) paper, self- 

government, an integral part of all sovereignty models, includes powers that “…are both legislative 

and administrative…and deal with such matters as: the establishment of governing structures, 

leadership selection…; language, culture, religion; …(and) a range of authorities…such 

as…taxation….”.391 [Emphasis added] Key in this statement is the “range of authorities” because 

the federal and provincial governments decide how wide/narrow and deep/shallow is the range. 

 
 

The limited tax authority the federal government has recognized (i.e., personal income and goods 

and services), not business income or excise taxes for example, demonstrates that the subject 

(Crown) determines the substance of Modern Treaty First Nation sovereignty. By implications, 

these nations must critically reassess the appropriateness of the Own Source Revenue-Tax-CRA 

system in view of their own notions of sovereignty. Integral to this Own Source Revenue 

deconstruction and “what instead” challenge is the identification, within their Indigenous surplus 

sharing practices, of a tax base equivalent and regulatory/administrative institutions. 

 

 
 

391 Jill Wherrett, “Aboriginal Self-Government”, Political and Social Affairs Division, Revised 17 June 1999, 

online: https://publications.gc.ca/Collection-R/LoPBdP/CIR/962-e.htm
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6. A false sovereignty consciousness 
 

An excerpt from the Red Paper extolling the virtues of non-indigenous private investment in First 

Nation territories for economic development and, ultimately, the generation of Own Source 

Revenue, reflects a willingness, by the drafting First Nations, to embrace Canada’s capitalist 

economic system. Of particular relevance is its intonation with Canada’s taxation system: 

 

…The most effective way to encourage new enterprise in reserve communities 

is through tax incentives and labour guarantees…government incentives to 

induce…investments by private industry...Tax credits, charitable contribution 

deductions, oil and mineral development incentives, accelerated depreciation, 

extra payroll deductions, low-interest loans, and numerous other ways have 

been used by government as incentives to develop special areas or to handle 

special situations….392 [Emphasis added] 

 
 

If historical determinism is applied, First Nation transformation requires control of the means of 

production - this means labour, forest resources, infrastructure, and other inputs. The control of the 

means of production leads to surplus creation from the exchange of outputs (the things made from 

the inputs) and opportunities for surplus redistribution where required. It is well documented393 

that the use of tax incentives and labour guarantees often leads to large businesses (domestic and 

multinational corporations) exploiting nation-states who may compete with each other and thus 

“race to the bottom”.394 

 
 

392 Leon Crane Bear, supra note 357.  
393“ResearchGate”, online: 

<https://www.researchgate.net/publication/277404851_A_Continuing_Debate_on_the_'Race_to_the_Botto 

m'_and_Tax-Avoidance_Policies_of_MNE's/link/55a8e2f008ae481aa7f68f8d/download>.; William W 

Olney, “A race to the bottom? Employment protection and foreign direct investment” (2013) 91:2 Journal 

of International Economics 191–203, online: 

<https://www.sciencedirect.com/science/article/pii/S0022199613000925>.;Critical View Of Race To The 

Bottom And Globalization, Bartleby, online: <https://www.bartleby.com/essay/Critical-View-Of-Race-To- 

The-Bottom-P3JMJCVK9DEHW>. 
394 James Chen, “Race to the Bottom Definition”, online: Investopedia 

<https://www.investopedia.com/terms/r/race-bottom.asp>. 

“The race to the bottom refers to a competitive situation where a company, state, or nation attempts to 

undercut the competition's prices by sacrificing quality standards or worker safety (often defying regulation), 

or reducing labor costs.” The whole things goes back to an article by Tiebout in 1959…(which 

discussed)…how do US municipal governments compete for workers with taxes? Tiebout theorized it would 

lead to a race to the top—optimal taxation as workers move to a city with tax policy in line with their desires. 

http://www.researchgate.net/publication/277404851_A_Continuing_Debate_on_the_%27Race_to_the_Botto
http://www.sciencedirect.com/science/article/pii/S0022199613000925
http://www.bartleby.com/essay/Critical-View-Of-Race-To-
http://www.bartleby.com/essay/Critical-View-Of-Race-To-
http://www.investopedia.com/terms/r/race-bottom.asp
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In the Modern Treaty First Nation context, there may be cause for concern given the community 

wellness index noted by Statistics Canada: “The 2016 CWB gap of 19.1 points between First 

Nations and non-Indigenous communities is approximately the same size as the gap in 1981. The 

gap between Inuit and non-Indigenous communities has narrowed slightly since the CWBs first 

cycle in 1981. However, there is still a 16.2-point gap in average CWB scores.”395 Given a reality 

of “under-development” amongst many First Nations, there may be merit for First Nations to guard 

against the seduction of foreign (from outside the Nation or the Canadian state) direct or indirect 

investments in their Nations. 

 
 

The dominant economic paradigm is the legacy of the capitalist colonial system; it does not enable 

substantive First Nation sovereignty – models two or three. The fact remains that First Nations do 

not freely decide the type of surplus creation and sharing methods they want. Until this happens, 

First Nations must be cautious about externally imposed Own Source Revenue paradigms and their 

required “out-sourcing” of surplus redistribution administration to external entities. The embracing 

of Canada’s tax system, and the condition that First Nations enter into Tax Administration 

Agreements with the CRA, must be understood within the following context: 

…The main elements related to tax that are addressed through treaty 

negotiations are: the tax power of the First Nation government, the tax treatment 

of members, and the tax treatment of the First Nation government and of the 

various assets transferred or recognized under the treaty….(It includes) 

financial resources to governments to allow them to deliver various programs 

and services…a First Nation government will have the ability to levy direct 

taxes on its members within its treaty settlement lands…(these) tax powers 

would not be exclusive, but would operate concurrently with the continuing 

tax authority of Canada and…(provinces)…Canada has vacated some of its 

tax room…to allow the First Nation to impose sales or personal income taxes 

that are fully harmonized with the tax room vacated by Canada. (This) 

ensure(s) that the tax burden… remains the same both on and off treaty 

 
 

Later authors like Oates said in fact most tax competition leads to a race to the bottom. Then the idea was 

extended outside of tax policy. 
395 Government of Canada; Indigenous Services Canada, “National overview of the Community Well- 

Being index, 1981 to 2016”, (29 December 2014), online: <https://www.sac- 

isc.gc.ca/eng/1419864229405/1557324163264> Last Modified: 2020-01-24. 
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settlement lands…(It) also allow for a First Nation government to implement a 

tax while avoiding the costs associated (with)…an independent tax system.396 

[Emphasis added] 

 

 

An important “takeaway” from the above is that First Nations do not have an adequate economic 

base from which they may derive sufficient revenues to provide services comparable to what Settler 

“Canadians” enjoy. And although they have the authority to, in addition to personal and 

goods/services taxes, impose real property taxes, like other municipal governments, this requires a 

radical change of their inherent pre-colonization communal land use/rights systems. In some cases, 

on-reserve First Nations (i.e., Indian Act regulated) use section 83 to impose property taxes on non- 

citizens occupying their territories; they may also choose to levy real property taxes through the 

federal government’s First Nations Fiscal Management Act397 (FFMA) rather than section 83 of the 

Indian Act. 

 
 

Like the limited taxation powers the Crown “vacates” for Modern Treaty First Nations, the real 

property taxation “space” accorded First Nations is also very limited. Section 83 gives property 

taxation jurisdiction without access to other revenue powers such as Property Transfer Tax, 

Development Cost Charges, Business Activity Tax, Provision of Services, and Fees.398 However, 

unlike the requirement that First Nations engage the CRA to administer its income and consumption 

taxes (First Nation Goods and Services Act and the First Nation Sales Tax Act), 399 First Nation 

 
 

396 Government of Canada; Indigenous and Northern Affairs Canada; Communications Branch, “Fact Sheet 

-  Taxation  by  Aboriginal  Governments”,  (3  November  2008),  online:  <https://www.rcaanc- 

cirnac.gc.ca/eng/1100100016434/1539971764619> Last Modified: 2014-03-31. 
397 Consolidated federal laws of Canada, First Nations Fiscal Management Act, 2020Last Modified: 2020- 

11-18. 
398 First Nation Tax Commission, “Property Taxation System: Section 83 Toolkit”, online: First Nations Tax 

Commission <https://fntc.ca/property-tax-system-section83-toolkit/>. 
399 According to the Crown-Indigenous Relations and Northern Affairs Canada website, this Act is: “… a 

tax that applies to on-reserve sales of alcoholic beverages, motor fuels or tobacco products. The FNST is 

imposed under the by-law of a taxing Indian Act band and is payable on all sales on reserve of the three types 

of taxed products. All persons, including status Indians and the general public, who purchase any of the taxed 

products from a business located on a reserve where the FNST applies, are liable for paying the tax. The rate 
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property taxes are administered by the First Nation itself. In summary, whatever arrangements a 

First Nation makes for Own Source Revenue, the fact remains that all decisions are about aspects 

of Canada’s tax system – nothing is hybrid or transformative about this. 

 
 

Thus far, the emphasis has been on Modern Treaty First Nations, Own Source Revenue and 

taxation. To have another perspective, First Nations within the Indian Act ( Nations referred to as 

on-reserve or Indian Act Bands), will now be discussed. Section 83 of the Indian Act allows a 

narrow band of fiscal authority but this is not linked to Own Source Revenue. It just enables First 

Nations to distribute money and offer loans to community members. Section 81 allows a First 

Nation Council to make by-laws to raise what can be deemed incidental public revenues from the 

issuing of dog licenses and fines for breaching specific by-laws such as alcohol use. This revenue 

is not Own Source Revenue that enables sovereignty. These authorities in no way whatsoever 

reflect the fiscal and monetary powers that characterize models two or three of the author’s 

Westphalian trilogy. 

 
 

For the majority of First Nations, effective jurisdictional authority, where the Crown does not 

interfere in its domestic affairs, requires a viable economic base from which to generate surplus. It 

also requires self-government capability and capacity to manage issues like revenue generation, 

collection and redistribution. In other words, an efficient and effective appropriately resourced 

government machinery. For most First Nations, as a result of colonial legacies, this is an arduous 

road “less travelled” and remains unattainable. 

 
 

 

of the FNST is the same as the rate of the federal Goods and Services Tax (GST) or the federal portion of the 

Harmonized Sales Tax (HST). The FST is administered by the Canada Revenue Agency (CRA) on behalf of 

the taxing Indian Act band. The CRA acts as the agent of the taxing Indian Act band to collect and administer 

the tax and enforce the FNST by-law. As of February 2014, eight Indian Act bands are levying the FNST, 

which generates more than $6 million per year. Now that Indian Act bands are able to levy the FNGST, which 

is a similar tax that applies more broadly to the full range of products and services that are taxable under the 

GST, no new administration agreements for the FNST are being implemented. 
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Even if these First Nations partially exited the Indian Act, by negotiating self-government or land 

management agreements, often referred to as sectoral exits from the Indian Act, this does not 

translate into an improved quality of life for their citizens. For example, the community well-being 

index, measuring quality of life, continues to be noticeably below the same for Settler Canada. Most 

Nations are in a catch-22 situation; wanting to exit the Indian Act but dependent on it. The section 

87 tax exemption is a case in point. Should a Nation exit the Indian Act, the personal property 

(including earned income) and purchase of goods and services, by its citizens, would be taxed by 

the federal and provincial governments; this would have a regressive economic impact. 

 
 

Designed to protect personal property (at the time interpreted as immovable property) from 

unlawful alienation, this exemption contributes zero to a First Nation’s quest for Own Source 

Revenue – it is simply a shield against the piercing reach of the Crown. It cannot stimulate business 

entrepreneurship because only natural persons are protected. Subsection (1)(b) and (3) are most 

relevant for an individual because they pertain to “personal” property (itself the subject of much 

litigation involving the CRA): 

Section 87 

(1) Notwithstanding any other Act of Parliament or any Act of the legislature 

of a province, but subject to section 83 and section 5 of the First Nations Fiscal 

Management Act, the following property is exempt from taxation: 

(a) the interest of an Indian or a band in reserve lands or surrendered lands; and 

(b) the personal property of an Indian or a band situated on a reserve. 

(2) No Indian or band is subject to taxation in respect of the ownership, 

occupation, possession or use of any property mentioned in paragraph (1)(a) or 

(b) or is otherwise subject to taxation in respect of any such property. 

(3) No succession duty, inheritance tax or estate duty is payable on the death of 

any Indian in respect of any property mentioned in paragraphs (1)(a) or (b) or 

the succession thereto if the property passes to an Indian, nor shall any such 

property be taken into account in determining the duty payable under the 

Dominion Succession Duty Act, chapter 89 of the Revised Statutes of Canada, 

1952, or the tax payable under the Estate Tax Act, chapter E-9 of the Revised 

Statutes of Canada, 1970, on or in respect of other property passing to an 

Indian.400 
 
 

400 Indian Act, supra note 19
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The present situation is that the CRA aggressively litigates to narrow the scope of “personal 

property” protected by section 87. Should a First Nation want to exit the Indian Act, this protection 

is lost. This is the reality of Modern Treaty First Nation when they surrender their section 87 

protection, impose taxes on their citizens, and allow the CRA enforcement powers. There does not 

seem to be another model – it is either stay within the Indian Act’s section 87 protection or open 

up to the full suite of taxation instruments with the CRA at the centre. 

 
 

If substantive “nation-to-nation” negotiations were to occur, participating First Nations would 

formulate their notions of an Own Source Revenue strategy and surplus redistribution system. Some 

First Nations are hesitant to exit the Indian Act without more substantive engagement with federal 

and provincial governments regarding viable options for its replacement. Other “forward- looking” 

or “reckless” (depending on one’s perspective) First Nations, such as the Nisga’a, have fully exited 

the Indian Act.401 On the other side are First Nations, like the Mohawks of Akwesasne, that refuse 

to impose any taxes402 on citizens because it views taxes as a colonial legacy.403 An example of 

Akwesasne’s “attitude” is its removal of itself from the purview of the First Nations Fiscal 

Management Act which enables the levying of taxes: 

On April 4, 2014, the Mohawks of Akwesasne, located in Quebec, were added 

to the schedule to the First Nations Fiscal Management Act (the Act). On April 

8, 2019, the band requested, through a resolution of its council, to opt out of the 

First Nations Fiscal Management Act and have its name removed from the 

schedule to the Act.404 
 
 

401 Ibid. 
402 “Legislation – Mohawk Council of Akwesasne”, online: <http://www.akwesasne.ca/legislation/>. 

As an Indian Band subject to aspects of the Indian Act, Akwesasne First Nation may choose (which it has 

not) to exercise a sales or goods and services tax. A search of Akwesasne’s “Kaiahnehronsehra 

iehiontakwa: Place Where Laws Are Registered – Akwesasne Law Registry” does not show any goods and 

services or sales tax. 
403 This is evidenced by the fact that Akwesasne First Nation has withdrawn from the First Nations Fiscal 

Management Act.  
404 Public Works and Government Services Canada Government of Canada, “Canada Gazette, Part 2, 

Volume 153, Number 19: Order Amending the Schedule to the First Nations Fiscal Management Act”, (18 

September 2019), online: <https://gazette.gc.ca/rp-pr/p2/2019/2019-09-18/html/sor-dors324-eng.html> 

Last Modified: 2019-09-18. 

http://www.akwesasne.ca/legislation/
http://www.akwesasne.ca/legislation/


162  

First Nations continue to wade through colonial legacy notions of fee simple ownership (a concept 

unknown to First Nations pre-colonization but which commodified land occupancy and use), the 

doctrine of discovery, and the European justification of terra nullius (translated as nobody’s land). 

Indigenous land use, occupancy, and stewardship can be established despite the constitutional non- 

recognition of property rights.405 Indigenous cultural practices (verified through oral histories and 

archaeological findings, amongst other methods) affirm Indigenous land rights: 

Indigenous Peoples’ lives and cultures are derived from the land…The private 

ownership of land (as part of a larger system of wealth accumulation) is not an 

Indigenous concept…In the pre-contact period…Geographical boundaries, like 

the Rocky Mountains, the Great Plains, and the Great Lakes, acted as border 

zones between Indigenous Nations…People thought of themselves as 

caretakers or stewards of the land, rather than private owners….406 

 
 

When First Nations negotiate land claims, it is for the right to own a defined territory, be 

compensated for its loss, or be awarded reparation for non-performance of a treaty obligation or 

the unlawful alienation of unceded land, and the right to be self-determining. When they accept 

fee simple land ownership this may contradict their Indigenous collective ownership customs. A 

“bottom line” - they have had to ascribe monetary value to (and thus commodify) the lands they 

once collectively occupied. The power imbalance between First Nations and the Crown, created 

by this changed land tenure, is what the likes of the Union of British Columbia Indian Chiefs 

(UBCIC)407 resisted when they said that they wanted the “…development of our human and our land 

resources at a pace consistent with our own plans…There is no need for us to be deprived of self-

determination  merely  because  we  receive  federal  monetary  support,  nor should we lose federal  

 

 

405 Alexander Alvaro, “Why Property Rights Were Excluded from the Canadian Charter of Rights and 

Freedoms” (1991) 24:2 Canadian Journal of Political Science / Revue canadienne de science politique 309– 

329, online: <http://www.jstor.org/stable/3229531>. “…(the chance) to (constitutionally) entrench a clause 

protecting property (was) lost…provincial legislatures (did not seize the opportunity before ) May 2, 1991 – 

three years after the House of Commons, by a vote of 108 to 16, (resolved) that the Constitution Act, 1982, 

be amended to recognize “the right to enjoyment of property, and the right not to be deprived thereof, except 

in accordance with…fundamental justice….” 
406  Centennial  College,  “Land  Claims,  Title,  and  Ownership”  in  Our  Stories. 

<https://ecampusontario.pressbooks.pub/indigstudies/chapter/land-claims-title-and-ownership/>. 
407 “UBCIC”, online: UBCIC <https://www.ubcic.bc.ca/>. 

http://www.jstor.org/stable/3229531
http://www.ubcic.bc.ca/
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support because we reject federal control. We now want to make decisions in the administration 

of our affairs, to select and control programs in a voluntary manner….”408 Emphasis added] 

 
 

The focus on their own pace of development and the ongoing requirement for federal government 

transfers does not synchronize with the Own Source Revenue mandate embedded in modern 

treaties, with taxation as a core element. The involvement of the CRA also goes contrary to 

UBCIC’s desire to make its own decisions about the administration of its affairs which would 

include surplus creation and sharing. Already in 1970, the UBCIC’s “A Declaration of Indian 

Rights: The B.C. Indian Position Paper”409 highlighted the conflict between the Indian Act’s 

treatment of First Nation citizens as wards of the state and the Crown’s use of “nation-to-nation” 

to describe its relationship with First Nations. 

 
 

As was the prevailing discourse at the time, however, the UBCIC confirmed that First Nation 

Peoples were Canadian “citizens”. Although a point of contention amongst First Nations and their 

citizens, the dual citizenship debate continues. This issue of single or dual citizenship aside, the 

UBCIC’s statements enjoining the federal government to recognize their substantive (i.e., model 

two sovereignty) nationhood: 

We Indians in British Columbia reject the Federal government white paper 

policy…We disagree with any unilateral attempt by government to extricate 

itself from its obligations for our people. The special relationships that have 

developed between Indians and the Federal government carries immense moral 

and legal force…This historic relationship cannot be abridged without our 

consent. Instead, we propose a renewed constitutional commitment in light of 

modern conditions and we expect these and prior commitments to be honoured 

as any honourable sovereign nation should do for its citizens.410 [Emphasis 

added] 
 

408 The Union of B.C. Indian Chiefs, A Declaration of Indian Rights: The B.C. Indian Position Paper, 1970. 

Online: 3_1970_11_17_DeclarationOfIndianRightsTheBCIndianPositionPaper_web_sm.pdf.  
409 Ibid. 
410 Ibid. 
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In explaining Aboriginal title and rights, the UBCIC’s website delineates four “recognitions”. The 

reader is urged to “read into” these the issue of Own Source Revenue, taxation, and the CRA 

involvement: 

1) Recognition that we are the original people of the land, 

2) Recognition that we have the right to choose and will determine the type of 

authority we wish to exercise through our Indian governments, 

3) Recognition that we have the right to exercise and will exercise the sufficient 

jurisdiction without our traditional territories to maintain our sacred 

connection to Mother Earth through management and conservation of the 

resource and the use of the resources necessary for the economic survival and 

well-being of our citizens; and 

4) Recognition that it is only through a process of informed consent that our 

territory, its resources or our governing authority over our lands and our 

people may be shared.411 [Emphasis added] 

 
 

These recognitions open space for citizenship identity hybridity, transformative economics, and an 

Indigenous approach to self-governance. It potentially enables a surplus creation and sharing 

approach different from Canada’s capitalist production and redistribution methods. This is in 

contrast to modern treaties which privilege Canadian laws, especially taxation, and Crown 

administrators like the CRA, who pierce First Nation legal and territorial sovereignty and the 

human rights of their citizens. Perhaps this is why the UBCIC’s statement regarding land claim 

agreements is quoted by Indigenous Foundations412 when it presents information about First Nation 

resistance to government policies: 

Since the federal government articulated its land claims policies in 1973, the 

UBCIC has consistently opposed the federal government’s “comprehensive 

claims” and “modern treaty-making” processes because they require that we 

surrender our Aboriginal Title and Rights in order to settle the land question. 
 

 

 
 

411 Ibid. 
412 “Welcome to Indigenous Foundations”, online: <https://indigenousfoundations.arts.ubc.ca/home/>. 

Indigenous Foundations website explain that it is “…an information resource on key topics relating to the 

histories, politics, and cultures of the Aboriginal peoples of Canada. This website was developed to support 

students in their studies, and to provide instructors, researchers and the broader public with a place to begin 

exploring topics that relate to Aboriginal peoples, cultures, and histories. Indigenous Foundations was 

developed by the First Nations Studies Program at the University of British Columbia, located on the 

traditional, ancestral, and unceded territory of the Musqueam people.” 
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The UBCIC has always supported the people’s contention that land is more 

important than money in land claims settlements.413 

 
 

It remains that Own Source Revenue and other colonial systems, such as taxation and tax 

administration, are imposed on First Nations when land claims are settled, or encouraged through 

ordinary legislation like the First Nations Fiscal Management Act. It may be that the current 

framework of Canada’s federal system414 of government415 precludes substantive (i.e., models two 

or three) First Nation sovereignty. First Nations need to think “outside the colonial box” to develop 

different delivery institutional arrangements than that currently imposed by the Crown. Their own 

legal or traditional approaches need to be meaningfully recognized. 

 
 

7. Reframing nation-to-nation away from the notion of Indigenous parallelism 

Advancements in realizing First Nation sovereignty remains a challenge. This is evidenced by the 

slow progress with land claim settlements in British Columbia,416 specific claims in different parts 

of Canada, inadequate redress for and correction of the cultural, psychological, and social harm 

caused by the residential school system, the inadequacy of federal education, housing, health, and 

 
 

 

413 “Union of British Columbia Indian Chiefs”, online: 

<https://indigenousfoundations.arts.ubc.ca/union_of_british_columbia_indian_chiefs/>. 
414 “Political system - Federal systems”, online: Encyclopedia Britannica 

<https://www.britannica.com/topic/political-system>. 
415 “Canadian Political Structure”, online: <http://web2.uwindsor.ca/edfac/student/griff-4.htm>.“Canada's 

government…is a complex system that can be described in four ways. The government can be called a 

Constitutional Monarchy, a Federal System, a Party System, and a Representative Democracy…This system 

of government was created to ensure that the needs of the country as a whole were not jeopardized by the 

needs of its distinct regions…” 
416 “Comprehensive Land Claims in British Columbia: A Worthwhile Pursuit?” “…Frustration is certainly 

evident in the experience of the B.C. treaty process. To give a few specific examples, B.C. Aboriginal peoples 

are aggravated by continued alienation from their land while land claims settlements are pending, by the 

protracted nature of negotiations, and by the exorbitant costs associated with the process (Hurley 2009B)— 

in some cases, the amount of funds borrowed from the federal government has equaled or exceeded the 

amount set to be received with a settlement (Alcantara 2008). The general discontent is best illustrated by the 

fact that in 2009, forty percent of B.C. First Nations were not participating in treaty process at all. Do these 

frustrations and abandonment of negotiations reflect a flawed process or unfeasible objectives? Viewing the 

B.C. treaty process experience as an exercise in power relations leads easily enough to the conclusion that 

the current impasse has been designed, or at the very least that the impasse suits the objectives of the federal 

and provincial governments…” 

http://www.britannica.com/topic/political-system
http://web2.uwindsor.ca/edfac/student/griff-4.htm
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social programme funding, and the high incarceration rate of First Nation Peoples. The push for 

“Indigenous Parallelism” – inherent in the notion of “Citizen Plus”417 set out in the Red Paper - is 

aspirational and, as such, far from the present reality. 418 If a First Nation does not have legal 

powers to formulate its own economic, social, cultural, political, and civil policies (i.e., be self- 

determined), and resources to execute its public programmes (i.e., be self-governing), it cannot be 

said to exercise parallel sovereignty. At best, it may achieve model two sovereignty as the third 

entity in a “three solitudes”419 federal nation-state. 

 
 

As written by Heather Nicol in From Territory to Rights: New Foundations for Conceptualising 

Indigenous Sovereignty,420 notions of First Nation sovereignty are evolving and the Crown’s 

understanding, political will, and legal frameworks need to correspond to this reality: 

 

 

417  Bob  Joseph,  “The  Red  Paper:  A  Counter-Punch  to  the  White  Paper”,  online: 

<https://www.ictinc.ca/blog/the-red-paper-a-counter-punch-to-the-white-paper>. The concept of “citizen 

plus” was first coined in 1966 in “The Survey of the Contemporary Indians of Canada”…(this) Report 

included 91 recommendations under the headings of General, Economic Development, Federal/Provincial 

Relations, Political, Welfare, and Local Government. Included were recommendations that status Indians 

should leave their reserves in order to join the Canadian economy. Another recommendation was the 

spending of considerable funds to increase the living conditions on reserves, but that the funds should be 

from provincial coffers, and that reserves should be treated as municipalities. It was the Hawthorn Report 

that introduced the term “Citizens Plus” to the bureaucratic lexicon.” [emphasis added] 
418 Jeffrey Simpson, Radical Parallelism. The Agenda with Steve Paikin, 2015. Online: 
https://www.youtube.com/watch?v=dlFnPm3kE5g.  Mr. Simpson provides a cogent argument against the 

notion of First Nation “parallelism” because, amongst other factors, the very demographic base of most 

First Nations do not enable viable own source revenue and the provision of public services. Instead, he 

contends that First Nation-Crown negotiations should be based on “common ground” rather than separate 

paths as per the two row wampum belt. 
419 “Two Solitudes | The Canadian Encyclopedia”, online: 

<https://www.thecanadianencyclopedia.ca/en/article/two-solitudes>. “Two Solitudes, by Hugh MacLennan 

(Toronto, New York and Des Moines, 1945), is a novel whose title has become emblematic of Canada's 

most troubling legacy: the relations between English and French Canadians…” 
420 Heather N Nicol, “From Territory to Rights: New Foundations for Conceptualising Indigenous 

Sovereignty” (2017) 22:4 Geopolitics 794–814, online: 

<https://www.tandfonline.com/doi/full/10.1080/14650045.2016.1264055>. Nicol‘s “territorial imperative” 

is predated by Robert Ardrey, The territorial imperative; a personal inquiry into the animal origins of 

property and nations., [1st ed.]. ed (New York :, 1966). For Ardrey, human populations…(stake 

out)…“territory” based on a notion of collective or individual ownership. This seems to be in our genetic 

makeup ergo, the territorial imperative. He wrote: “The concept of territory as a genetically determined form 

of behavior in many species is today accepted beyond question in the biological sciences…” He credits 

anthropologist Julian H. Steward who asked, "Why are human beings the only animals having land-owning  

http://www.ictinc.ca/blog/the-red-paper-a-counter-punch-to-the-white-paper
https://www.youtube.com/watch?v=dlFnPm3kE5g
http://www.thecanadianencyclopedia.ca/en/article/two-solitudes
http://www.tandfonline.com/doi/full/10.1080/14650045.2016.1264055
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Recognising how the concept of sovereignty has been affected by an indigenous 

and human rights agenda…the potential outcomes of the United Nations 

Declaration on the Rights of Indigenous Peoples (UNDRIP) in terms of its 

challenge to Westphalian notions of sovereignty in Canada’s North…(must be 

explored)… UNDRIP…(must play)…a significant role in giving Canada’s 

Indigenous Peoples a voice in international affairs and for reframing the 

relationship between state and non-state actors in ways which privilege 

collective rights rather than territorial imperatives.421 

 
 

The above resonates in the statement: “Indigenous peoples have deep spiritual, cultural, social and 

economic connections with their lands, territories, and resources, which are basic to their identity 

and existence itself.422 This narrative conflicts with the capitalist economic model of individual 

ownership, privatization, and development”,423 all of which require a taxation system. This stands 

in marked contrast to sentiments expressed by Simon Brascoupé and others: “it is the traditional 

economy, living on the land and with the land, that brings meaning to Aboriginal peoples.”424  

 

In this regard, the “traditional economy” of First Nations need space to be unpacked and 

transformed to reflect contemporary realities. It must be a critical factor that guides First Nation- 

Crown negotiations. If Canada is to abide by the provisions of human rights instruments like the 

United Nations Declaration on the Rights of Indigenous Peoples,425 and the International Bill of   

 

 

groups?" Steward “brought together observations of twenty-four different hunting peoples so primitive that 

their ways differ little, in all probability, from the ways of paleolithic man. Their homes were isolated and 

far-spread -- in Philippine and Congo forests, in Tasmania and Tierra del Fuego, in Canada's Mackenzie 

basin, in the Indian Ocean's Andaman Islands, in southwestern Africa's Kalahari Desert…Yet all formed 

social bands occupying exclusive, permanent domains.” 
421 Ibid. 
422 United Nations Permanent Forum on Indigenous Issues, “Together We Achieve”, online: Indigenous-Peoples-

Collective-Rights-to-Lands-Territories-Resources.pdf.Source? 
423 Ibid. 
424 Rauna Kuokkanen, “Indigenous Economies, Theories of Subsistence, and Women: Exploring the Social 

Economy Model for Indigenous Governance” (2011) 35:2 American Indian Quarterly 215, online: 

<http://www.jstor.org/stable/10.5250/amerindiquar.35.2.0215>. This quotation is used in Rauna 

Kuokkanen’s paper “Indigenous Economies, Theories of Subsistence, and Women: Exploring the Social 

Economy Model for Indigenous Governance”. Simon Brascoupé, Anishinabeg/Haudenausanee – Bear Clan 

is a member of Kitigan Zibi Anishinabeg First Nation, Maniwaki, Quebec. He is Vice President, Education 

and Training, AFOA Canada. Brascoupé is an Adjunct Research Professor at Carleton University and an 

Adjunct Professor in the Department of Indigenous Studies at Trent University in Peterborough, Ontario. 
425  UNDRIP supra note 14

http://www.jstor.org/stable/10.5250/amerindiquar.35.2.0215
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Rights,426 there must be a change from a predominance of form over substance in modern treaties 

and agreements between Canada and First Nations. For example, Canada’s tax system stands in 

stark contrast to First Nation traditions like the Potlatch and Sun Dance (e.g., practiced by 

Westcoast and Plains First Nations). First Nations must be wary of falling into the abyss of the 

taxpayer-tax collector divide if they embrace Canada’s tax systems. Of particular concern to a First 

Nation should be its traditional ideological underpinnings to surplus creation and 

sharing/redistribution. Questions it must ask include: 

• Given Canada’s espoused policy of legal pluralism, is its tax system compatible with 

our Indigenous laws, practices, customs, future plans, etc., for surplus creation and 

sharing? 

• If we adopt aspects of Canada’s tax system, what are “appropriate” mechanisms for 

enforcement in the event of non-compliance and redress for administrative abuses? 

• How do we preserve our Nation’s sovereignty – however it may be defined, given 

Canada’s federal system? 

• How do we protect the inalienable, universal and indivisible human rights of our 

citizens when they are engaged by the CRA? 

• How will our restorative427 or other ideological perspectives be incorporated? 

• Do we have authority to take from Canada’s tax system only what we deem to be 

the best fit for us? For example, the CRA is both tax and benefits administrator. 

What if we want to opt-out of the benefits side of the CRA offerings? 

• What scope is there for us to collectively (e.g., the Assembly of First Nations) 

establish First Nation institutions, at regional level, to administer surplus sharing in 

line with regional Indigenous law and practice? 

 
 

426 United Nations High Commissioner for Refugees, “Refworld | International Bill of Human Rights”, 

online: Refworld <https://www.refworld.org/docid/3b00f08b48.html>. 
427 May Leung, “The Origins of Restorative Justice”, 1999. Online: https://www.cfcj-

fcjc.org/sites/default/files/docs/hosted/17445-restorative_justice.pdf. 

. At page 6, the author clarified: “Aboriginal groups…have diverse cultures, beliefs, and practices. It is 

presumptuous to speak of "aboriginal teachings" or "aboriginal justice" as one common set of principles. 

However, similarities exist among the underpinnings of these diverse cultures, beliefs, and practices…. Based 

on Ross' analysis, the key concepts of justice in traditional aboriginal cultures are founded on the following 

teachings: 1) First and foremost, teachings are the most important source of how people live and conduct their 

lives, not laws or rules: "justice involves far more than what you do after things have gone wrong ... instead it 

involves creating the social conditions that minimize such wrongdoing." These teachings serve as proactive 

means of promoting harmony in a community. Western models of justice begin with the premise that there 

will be conflicts, whereas aboriginal notions of justice "[start] on the presumption that people in communities 

wish to live nicely together". 

http://www.refworld.org/docid/3b00f08b48.html
http://www.refworld.org/docid/3b00f08b48.html
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8. Conclusion 

 
It is not possible for First Nations to exercise model two sovereignty as long as Canada writes their 

sovereignty script. In the twenty-first-century human rights context, First Nation epistemological 

foundations must be strengthened. The notion of hybridity offers an approach that is “win-win” - 

keeping “good” aspects of colonial legacies, extracting the relevant anchors from Indigenous 

traditions, and synthesizing them into a post-colonial and re-constructed consciousness. Modern 

Treaty First Nations, and Indian Act “bands” with Tax Administration Agreements, should be 

cautious as they wade through the federal government’s concurrent taxation powers quagmire.428 

Perhaps the way forward is to recognize a system of surplus redistribution with more accountable, 

less bureaucratic, and community-based equivalents. 

 
 

Because of capitalism’s inherent tendency to create inequality (e.g., as described through historical 

determinism), First Nations may want to reassess Own Source Revenue and the requirement to 

impose direct taxes on their citizens. The challenge is for them to continue to move cautiously but 

with certainty into their self-designed notions of sovereignty. Since the impact of the CRA’s 

administration on First Nation citizens is unknown, the next chapters (four and five) examine the 

findings of “soft” oversight of the CRA by the Taxpayers’ Ombudsperson and “hard” judicial 

interventions as checks on CRA abuse of authority. These discussions highlight the CRA’s 

powerbase and possible systemic discriminatory practices regarding section 87 exemptions. 

 

 

 

 

 

 

 

 

 

 
 
 

428 Staff of Indigenous Taxation Unit, Federal Department of Finance, Tax Administration Agreements 

(2021). 
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Chapter 5 A Powerful Institution 

 

 

The CRA can enforce the collection of debts…called legal action…it can: 

• Set-off… use money owed to a taxpayer by any federal department or agency to apply 

to a taxpayer’s debt…(e.g.,) GST/HST credit payments…federal salaries and pensions, 

and payments owing to the taxpayer for performing contract work for the government… 

• Garnishment…contact a third party (for example, a bank, employer or someone who 

owes money to a taxpayer) with a legal notice called a requirement to pay. The 

requirement to pay “instructs the third party to send the money to the CRA instead of the 

‘tax debtor’… 

• Certifying a debt – Tax debts and certain government programs debts (for example, 

employment insurance debts) can be certified in the Federal Court of Canada by the CRA. 

Other government programs debts (for example, student loans), can be certified in 

Provincial Court by the CRA…This has the same force and effect as a court judgment. 

Once the debt is registered, it can be attached to an asset. In this case the debt is a matter 

of public record. 

• Seizing and selling assets – The CRA can seize and sell assets and property. If any costs 

are incurred…(e.g., advertising or legal)) the taxpayer will be responsible for paying 

these fees. 

• Holding another party jointly and severally responsible for the debt – The CRA may hold 

another party accountable for the taxpayer’s tax debt. In the case of a corporation, for 

example, directors of that corporation can be held responsible for the company’s 

GST/HST tax debt. [Emphasis added] 429
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

429 Office of the Taxpayers' Ombudsman, Fair Warning Report 2021, Fair Warning-EN-WEB.pdf. online: 

<https://www.canada.ca/content/dam/oto-boc/special-reports/Fair%20Warning-EN-WEB.pdf> 

http://www.canada.ca/content/dam/oto-boc/special-reports/Fair%20Warning-EN-WEB.pdf
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1. Introduction 

 

The previous chapters explained how Modern Treaty First Nations are factually limited to model 

one type (i.e., municipal plus status) sovereignty despite the federal government’s language of 

nation-to-nation reconciliation, sections 25 and 35 of the Constitution Act, 1982,430 and the United 

Nations Declaration on the Rights of Indigenous Peoples (UNDRIP). They also questioned the 

appropriateness of Canada’s colonial legacy taxation system, as an appropriate method for surplus 

sharing and redistribution, and the Crown’s requirement that Modern Treaty First Nations impose 

direct taxes (personal income and goods and services) on their citizens as a component of Own 

Source Revenue. The chapters also distinguished jurisdictional authority to formulate and impose 

taxes (i.e., an aspect of sovereignty) from the administration of these laws by raising concerns about 

the Canada Revenue Agency’s (CRA) performance of this function. 

 
 

Overall, the chapter looks at how the CRA follows the “rule of law”431 principle, incorporates the 

common law sui generis status and accommodates colonial legacy socioeconomic disparities when 

it administers First Nation taxes. The analysis highlights a number of challenges and problems in 

the CRA and the way it treats Indigenous people. These include: (1) evidence of discrimination by 

CRA officials concerning their treatment of Indian Act / on-reserve First Nation citizens when they 

claim section 87432 tax exemption; (2) bureaucratic obstacles that impede First Nation citizens from 

accessing social benefits (e.g., mandatory filing of a tax return); (3) delays in First Nation citizens 

 

 

 
430 Constitution Act, supra note 12. 
431 Jeremy Waldron, “The Rule of Law” in Edward N Zalta, ed, The Stanford Encyclopedia of Philosophy, 

summer 2020 ed (Metaphysics Research Lab, Stanford University, 2020). 

“The Rule of Law comprises a number of principles of a formal and procedural character, addressing the way 

in which a community is governed. The formal principles concern the generality, clarity, publicity, stability, 

and prospectivity of the norms that govern a society. The procedural principles concern the processes by 

which these norms are administered, and the institutions—like courts and an independent judiciary that their 

administration requires.” 
432 Indian Act, supra note 19.
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accessing tax benefits provided by the CRA; and (4) apparent irrationality in the administrative 

treatment of First Nation citizens. As corroborating evidence, alleged CRA irregular actions, 

against Settler taxpayers, have relevance for the First Nation sovereignty debate. For example, 

Settler taxpayers (e.g., small businesses and high net worth individuals (HNWI), have alleged 

tortious CRA actions and have taken their disputes to the courts. 

 
 

The judgments, in some cases, support the contention that some CRA officials do not act with 

“clean hands”. A telling case was recounted in a lecture by American Indigenous legal scholar and 

activist Professor Robert A. Williams Jr. regarding the CRA’s decision to audit all Canadian non- 

governmental organizations and individuals that made donations to any organizations of the 

University of Arizona (where he is based) – including his programme. This “coincidentally” 

happened when he and others had successfully assisted the Hul’qumi’num Treaty Group433 with 

their case at the Inter-American Human Rights Commission (this was the first international Human 

Rights agency to declare that Canada’s entire legal system did not adequately protect the rights of 

Indigenous Peoples and the British Columbia Land Claims Commission). Williams also noted that 

federal government representatives approached one of the First Nations, just before oral arguments 

were made, promising needed housing if they pulled out of the litigation process (they did not).434 

 
 

It is in this regard that the cited cases are relevant because they highlight (1) a risk of individual 

CRA officers’ behaviours generalizing to First Nation taxpayers (i.e., seepage); (2) the stark reality 

 
 

 

433Hul'qumi'num Treaty Group represents five communities: Cowichan Tribes, Halalt, Lyackson, Ts'uubaa- 

asatx, and Penelakut. HTG traditional territory encompasses part of southern Vancouver Island, a narrow 

corridor on the mainland to Yale in the east, and sections of the Salish Sea. In the Duncan area, north to 

Ladysmith, east to the Gulf Islands and west to Cowichan Lake. There are approximately 6,890 HTG 

members. 

BC Treaty Commission, online: < https://www.bctreaty.ca/hulquminum-treaty-group> 
434 Professor Robert A. Williams Jr., Nov 21, 2013, Savage Anxieties: Indigenous Peoples' Human Rights 

and the Not-So-Special Case of Hul'qumi'num Treaty Group v. Canada before the Inter-American Human 

Rights Commission. Part 4, video lecture, online: < https://www.youtube.com/watch?v=3rUuXGBJ_RI> 

http://www.bctreaty.ca/hulquminum-treaty-group
http://www.youtube.com/watch?v=3rUuXGBJ_RI
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of the power imbalance (e.g., the CRA’s virtual unlimited resources) between the CRA and 

taxpayers in general; and (3) the deliberate abuse of its audit powers for reprisal purposes. A theme 

that permeates the chapter is that two parallel methods of CRA-First Nation infringements exist: 

(1) legal interpretation - CRA limitations of section 87 of the Indian Act; and (2) biased 

administrative systems e.g., flagging First Nation tax returns with exempt income and diverting 

them for special processing. 

 
 

The chapter’s first section covers the historical antecedents of the CRA. It highlights the “David 

and Goliath” realities of the taxpayer-CRA interface (i.e., both Settler and First Nation) and a 

resulting need for checks on its power. This is followed by a narration of the Taxpayers’ Bill of 

Rights (TBR)435 and the creation of the Taxpayers’ Ombudsperson436 (TO) as accountability checks 

on the CRA. The section draws the conclusion that these are “soft” (i.e., not legally enforceable) 

forms of oversight. Based on reports from the TO and the Auditor General (AG), 437 the argument 

is made that the CRA does not recognize the sui generis status of First Nation citizens. The selection 

of audit cases and assessed tax returns are presented as examples of this. 

 
 

Axiomatic to the above contention is that although most CRA officials act lawfully and the CRA 

does not intentionally put in place measures to harm First Nation citizens, there is evidence, based 

on complaints made with the Taxpayers’ Ombudsperson, that its treatment of First Nation taxpayers 

and benefit claimants is not always administratively fair. For example, regarding section 87, the 

 

 
 

 

435 Taxpayers’ Bill of Rights, supra note 25. 
436 Office of the Taxpayers Ombudsperson, supra note 24. 

The taxpayers’ bill of rights (2007) and the taxpayers’ ombudsman (2008) were created by the Stephen 

Harper led conservative government as measures to build taxpayer confidence in the CRA by making it more 

publicly accountable. 
437 Office of the Auditor General of Canada Government of Canada, “Report 7—Compliance Activities— 

Canada Revenue Agency”, (20 November 2018), online: <https://www.oag- 

bvg.gc.ca/internet/English/parl_oag_201811_07_e_43205.html>. 
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Taxpayers’ Ombudsperson has found cases of systemic discrimination against First Nation 

taxpayers e.g., the CRA diverts section 87 exempt income for “special processing”. This takes 

longer than the service standards set out in the TBR. The CRA also does not inform these tax filers 

that their returns have been diverted. The possibility that “red flagging” is an example of a 

misdirected CRA attempt to provide a sui generis service is considered but this weakened by the 

absence of a rational connection between the CRA’s actions that unduly limit the rights of First 

Nation citizens. 

 
 

2. David and Goliath parable 
 

The CRA is the latest incarnation of revenue collection institutions that existed before and after 

Canada’s confederation in 1867. Until WWI (1914-1918), public revenues were collected through 

customs duties/tariffs and other non-income or direct consumption related levies.438 Direct taxes, 

especially on personal income and consumption, was not feasible. The geographic and political 

conditions militated against direct taxes: Canada had a small population and the administrative 

costs for such taxes were prohibitive. The expense of the war and the need for positive optics 

regarding the wealthy class’s contribution to the war effort, however, forced the introduction of 

income taxes. The first was the 1916 Business Profits War Tax Act439 to “incentivize” large 

businesses (i.e., wealthy corporate owners)  to  contribute  to  the  war effort as a “set-off” for the 

 
 

438 “What the man who introduced Canada’s income tax 100 years ago actually intended”, online: 

financialpost <https://financialpost.com/opinion/what-the-man-who-introduced-canadas-income-tax-100- 

years-ago-actually-intended>.“On July 25, 1917, Conservative Finance Minister Sir Thomas White 

introduced a plan for Canada’s very first income tax in the House of Commons. It was three years into the 

First World War, and days after the adoption of compulsory military service. White had suggested that 

Parliament consider whether or not to keep the tax after the war. Since we’re all still paying, someone, 

somewhere in Ottawa must deem this anniversary worth celebrating….In view of the expenditure involved 

(for conscription), and in order to maintain credit of the Dominion, it is necessary that we should adopt further 

taxation measures….I may say that the adoption of such a measure is a distinct innovation in federal fiscal 

legislation. Hitherto we have relied upon duties of customs and of excise, postal rates and other miscellaneous 

sources of revenue….It is true that since the outbreak of the war we have adopted the Business Profits War 

Tax Act (1916 ), which is a measure of direct taxation akin to income taxation, but not so wide in its scope….” 
439  Digest of the Business Profits War Tax Act, 191... - Image 3 - Canadiana Online: 

https://www.canadiana.ca/view/oocihm.87401/3?r=0&s=1
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sacrifices of conscripted Canadians. Since then, there has been no looking back. 

 
 

If it were to be efficient, a government agency to administer income tax laws had to overcome two 

critical challenges: (1) a narrow tax base; and (2) the geographic spread of the Dominion.440 A 

comment by the then Finance Minister regarding the administrative costs for revenue collection 

illuminates the efficiency and cost challenges of revenue collection: 

Canada is not a country of concentrated wealth. We have a sparse population of 

some 8,000,000 people, scattered over an immense territory... the cost of 

administration of an income tax measure will be quite substantial, and the 

cost of administration is always a factor which should be had in mind in 

connection with the imposition of taxation…if the cost of administration of a 

tax is disproportionately heavy, it is not a good tax…I have placed no time 

limit upon this taxation measure; but I do suggest…that after the war….(it) 

should be deliberately reviewed….by the Minister of Finance and the 

Government of the day, with the view of judging whether it is suitable to the 

conditions which then prevail.441 [Emphasis added] 

 

Although the sentiment of the phrase “…(it) should be deliberately reviewed….” was made as a 

cautionary instruction for sober reconsideration, the criteria against which it was to be reviewed 

was not explicit. Also noteworthy is that this statement was made in 1917 with the introduction of 

the Income War Tax Act,442 which applied to both personal and corporate income earners thus 

significantly widening the tax base. To achieve what economists term economies of scale,443 tax 

administration was assigned to a dedicated government official (a tax commissioner) who oversaw 

the development of national institutional capacities. Since inception, each of the CRA’s re- 

 
 

440 Of note is that these same two challenges confront Modern Treaty First Nations and Indian Act – on 

reserve First Nation regarding their population base and the present inefficiency of a First Nation direct tax 

administrative agency. 
441 “What the man who introduced Canada’s income tax 100 years ago actually intended”, online: financialpost 

<https://financialpost.com/opinion/what-the-man-who-introduced-canadas-income-tax-100-years-ago-actually-

intended>.“ 
442 “Digest of the Business Profits War Tax Act, supra note 439 
443 “Economies of Scale - Definition, Types, Effects of Economies of Scale”, online: Corporate Finance 

Institute <https://corporatefinanceinstitute.com/resources/knowledge/economics/economies-of-scale/>. 

“Economies of scale refer to the cost advantage experienced by a firm when it increases its level of output. 

The advantage arises due to the inverse relationship between per-unit fixed cost and the quantity produced. 

The greater the quantity of output produced, the lower the per-unit fixed cost. 
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engineered institutional forms has brought additional tax administration authority and, at times, a 

wider scope of responsibility e.g., border control, customs, and benefits administration. This 

institutional evolution can be summarized: 

 

…formed in 1868…(the) CRA has (been called) …the Department of National 

Revenue, the Department of Inland Revenue and the Canada Customs and 

Revenue Agency… In December 2003… due to the separation of the Canadian 

customs enforcement from revenue matters, (it became the CRA). As of 2015, 

(it) focuses solely on revenue matters…tax law and administering social and 

economic benefit programs….444 

 
 

Today, the CRA is listed as the largest federal government employer,445 with 43,908 employees,446 

and a 2020-2021 estimated budget of $3,264,289,968.447 This makes the CRA a formidable 

institution. Statements from its oversight committee and CEO448 verify this; the vision statement 

includes a commitment to “put people first”. This “motto” is an implicit acknowledgement that the 

CRA’s actions have transgressed administrative justice edicts in a sufficient number of cases to 

warrant remedial action: 

Our vision is for the CRA to be trusted, helpful and fair by putting people first. 

The Canada Revenue Agency is committed to listening to Canadians to 

understand their expectations and needs, and we will strive to meet them when 

designing and delivering our services.449 [Emphasis added] 

 
 

The CEO’s use of the words “trusted”, “helpful” and “fair” are qualities that go to the core of a 

taxpayer-CRA relationship, within the rule of law, and taxpayers’ rights (e.g., security of property; 

 
 

444 “Tax Tip: The History of the Canada Revenue Agency”, (30 August 2016), online: 2020 TurboTax® 

Canada Tips </tips/tax-tip-the-history-of-the-canada-revenue-agency-201>. 
445 Treasury Board of Canada Secretariat, “Population of the federal public service by department”, (12 July 

2012), online: aem <https://www.canada.ca/en/treasury-board-secretariat/services/innovation/human- 

resources-statistics/population-federal-public-service-department.html> Last Modified: 2020-12-23. 

This excludes RCMP Regular Force Members, RCMP Civilian Members and Canadian Forces Members. 
446  Canada  Revenue  Agency,  “2020-21  Departmental  Plan”,  (8  December  2020),  online:  aem 

<https://www.canada.ca/en/revenue-agency/corporate/about-canada-revenue-agency-cra/departmental- 

plan/2020-21-departmental-plan.html> Last Modified: 2020-12-09. This staff complement differs from the 

CRA’s number of 34,319 reported in its 2020-21 Departmental Plan. 
447 Ibid. 
448 Ibid. 
449 Ibid. 

http://www.canada.ca/en/treasury-board-secretariat/services/innovation/human-
http://www.canada.ca/en/revenue-agency/corporate/about-canada-revenue-agency-cra/departmental-
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public accountability; economic sustainability; and social security450/adequate standard of 

living451). As social benefits administrator, the CRA has constitutionally452 entrenched453 

accountabilities ( e.g., sections 91.2A454 and 94A455). A case in point is the SCC’s statement that 

there is an “…obligation to ensure that existing legislation and benefit schemes are not under- 

inclusive or discriminatory.”456 

 
 

2.1 CRA section 87 impacts on old age security and guaranteed supplementary income  
 

 

Whether Settler or First Nation, section 94A affirms that all qualifying persons over the age of 65 

are entitled to old age security and a guaranteed supplementary income. This includes Modern 

 
 
 

450 “The Canadian Safety Net for the Elderly”, online: Social Security Administration Research, Statistics, 

and Policy Analysis <https://www.ssa.gov/policy/docs/ssb/v68n2/v68n2p53.html>. Canada uses "social 

security" as a generic term referring to a wide range of programs dealing with health, education, 

unemployment, and family and child assistance, as well as old age, disability, and survivors' benefits. 
451 “OHCHR | Universal Declaration of Human Rights at 70: 30 Articles on 30 Articles - Article 25”, online: 

<https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=23970&LangID=E>. “Article 

25 of the Declaration covers a wide range of rights, including those to adequate food, water, sanitation, 

clothing, housing and medical care, as well as social protection covering situations beyond one’s 

control…disability, widowhood, unemployment…Mothers and children are singled out for special care…A 

former Special Rapporteur on the Right to Food, Jean Ziegler, observed  "the right to food does not mean 

handing out free food to everyone." However, governments are obliged not to prevent access to adequate 

food.” This right is also found in Article 27 of International Covenant on Economic, Social and Cultural 

Rights; Article 27 of the Convention on the Rights of the Child; Article 14 of the Convention on the 

Elimination of Discrimination Against Women; Article 5(vi) of the Convention on the Elimination of all 

Forms of Racial Discrimination; and Article 28 of the Convention on the Rights of Persons with Disabilities). 
452 Constitution Act, supra note 12. 
453 Angela W Djao, “Constitutional Dilemma and Social Welfare Policy in Canada”. The Journal of 

Sociology & Social Welfare, volume 10, issue 3, September, Article 12. Online: 

https://scholarworks.wmich.edu/jssw/vol10/iss3/12 

After the second world war, two constitutional amendments to entrench social security programmes were 

made: (1) in 1951 section 94A affirmed old age pensions and supplementary benefits, including survivor's 

and disability benefits; and in 1941 section 91(2)A did the same for unemployment insurance. 
454 Added by the Constitution Act, 1940, 3-4 Geo. VI, c. 36 (U.K.). 
455 Amended by the Constitution Act, 1964, 12-13 Eliz. II, c. 73 (U.K.). As originally enacted by the British 

North America Act, 1951, 14-15 Geo. VI, c. 32 (U.K.), repealed by the Constitution Act, 1982, section 94A: 

It is hereby declared that the Parliament of Canada may from time to time make laws in relation to old age 

pensions in Canada, but no law made by the Parliament of Canada in relation to old age pensions shall affect 

the operation of any law present or future of a Provincial Legislature in relation to old age pensions. 
456 Martha Jackman* and Bruce Porter, “Socio-Economic Rights Under the Canadian Charter”. In M. 

Langford, ed., Social Rights Jurisprudence: Emerging Trends in International and Comparative Law (New 

York: Cambridge University Press, 2008)

http://www.ssa.gov/policy/docs/ssb/v68n2/v68n2p53.html
http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=23970&LangID=E
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Treaty First Nation with their own tax laws and Indian Act “Bands” with a sales tax or a goods and 

services tax.457 And, even though the old age security is not administered by the CRA,458 it requires 

that an income tax return be filed because the administering agency relies on CRA information 

especially regarding the guaranteed income supplement.459 

 
 

Given the duty to ensure equitable inclusivity, the bureaucratic requirement that a tax return be 

filed, before a social benefit is granted, may be discriminatory. The probability of this is heightened 

when the socioeconomic disadvantages that continue to challenge many First Nation citizens are 

considered. As with the case of tax administration, there does not seem to be a sui generis social 

benefits administrative offering for First Nation citizens. Access to social benefits is critical for 

many First Nation seniors because, as the UN Committee on Economic, Social and Cultural Rights 

noted in 2016 when it reviewed Canada’s sixth report, the legacy of discrimination and 

disadvantage suffered by Indigenous Peoples remains: 

 

[19] The Committee is concerned, in spite of the pledge made by the State party 

to address the situation of indigenous peoples, about the persisting 

socioeconomic disparities between indigenous and non-indigenous peoples, 

and by disparities in relation to poverty prevalence and access to basic rights, 

including housing, education and health-care services. The Committee is also 

concerned about the decrease in the already insufficient funding allocated to 

indigenous peoples living both on and off reserves, a situation which is further 

exacerbated by the jurisdictional disputes between federal and provincial 

governments on funding to indigenous peoples (art. 2 (2)).460 [Emphasis added] 
 

 

 

 

 

 
 

457 Legislative Services Branch, “Consolidated federal laws of Canada, An Act respecting first nations goods 

and services tax”, (15 April 2019), online: <https://laws-lois.justice.gc.ca/eng/acts/f-11.7/index.html> Last 

Modified: 2019-04-15. 
458 This benefit is administered by the federal Department of Employment and Social Development Canada 

through Service Canada. 
459 “Old Age Security Pension and Taxes | 2022 TurboTax® Canada Tips”, (28 October 2020), online: 

<https://turbotax.intuit.ca/tips/old-age-security-pension-and-taxes-5535>. 
460 United Nations, Concluding observations on the sixth periodic report of Canada (Committee on 

Economic, Social and Cultural Rights, 2016). 
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As context for the critical need for First Nation citizens to access old age security and guaranteed 

supplementary income, it is necessary to understand that: 

 

Although C/QPP [Canada/Quebec Pension Plan] contributions constitute about 

21% of the income of elderly Canadians, it was not until the late 1980s that 

First Nations earning tax exempt could make such contributions. Also, while 

private pensions and investments constitute a significant portion of the income 

of the elderly, many First Nations were engaged in occupations that made it 

impossible to make such contributions (Assembly of First Nations 2000). 

Moreover, because of the relatively low human capital base, those in formal 

jobs receive salaries that make it unfeasible to make meaningful contributions 

to private pensions. As a result, despite the effective public transfer system 

designed to reduce poverty and improve the economic well-being of the elderly, 

many elderly Registered Indians continue to suffer low income and retire 

from the labour force with neither private nor public pensions—dependent 

entirely on social transfers.461 [Emphasis added] 

 

Until the late 1980s, First Nation citizens resident on First Nation territories could not participate 

in government schemes like the Canada Pension or Quebec Pension plans, so they do not have the 

same pension coverage as Settler Canadians. For many First Nation seniors today, the Old Age 

Security is their primary source of income.462 They are directly impacted by the ways in which the 

CRA, and other federal government departments, administer social benefits. Hence, despite the 

CRA’s commitment to “put people first”, an urgency to remove economic disparities between First 

Nation and Settler senior citizens is not apparent. Rather, there are concerns about arbitrary463 and 

 
 

461 Gyimah, Stephen Obeng; White, Jerry; and Maxim, Paul, "Income and First Nations Elderly: Policies for a 

Better Future" (2004). Aboriginal Policy Research Consortium International (APRCi). 157. 

https://ir.lib.uwo.ca/aprci/157 
462 “Indigenous Retirement Income Disparity in Canada”, online: CapriCMW 

<https://capricmw.ca/blog/indigenous-retirement-income-disparity-canada>. 

“Lack of resources and financial literacy (a result of colonialism and impoverishment) are key factors in this 

struggle to save for retirement which leads to Indigenous Canadians living with less than other people in 

Canada. This becomes even more concerning when we consider what that means for Indigenous retirees. The 

average income for Indigenous people over the age of 65 in 2020 is expected to be just over $15,000 with 

approximately $11,000 from CPP and OAS combined. This is almost 30% lower than the average Canadian 

senior. Indigenous women in retirement receive an income that is, on average, almost one-third less than that 

of Indigenous men. In 2020, Indigenous retirees can expect that they will be living in poverty at a higher rate 

than non-Indigenous retirees.” 
463 “CRA does not consistently apply auditing rules to all taxpayers: AG”, (20 November 2018), online: 

CTVNews <https://www.ctvnews.ca/politics/cra-does-not-consistently-apply-auditing-rules-to-all- 

taxpayers-ag-1.4184565?cache=xtabqcsnlq>. 

http://www.ctvnews.ca/politics/cra-does-not-consistently-apply-auditing-rules-to-all-
http://www.ctvnews.ca/politics/cra-does-not-consistently-apply-auditing-rules-to-all-
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unlawful464 administrative actions. Income earned on a reserve (not a Modern Treaty First Nation 

territory) is exempt from taxation. This is set out in section 87 of the Indian Act and subsection 

81(1)(a) of the Income Tax Act465. 

 
 

A logical conclusion is that the processing of, for example, a First Nation senior citizen’s tax return, 

which declares only one source of income, that being Old Age Security, should be assessed well 

within the CRA service timeframes. A Taxpayers’ Ombudsperson found irregular CRA assessment 

delays, given its service standards, for First Nation taxpayers. The Taxpayers’ Ombudsperson 

found that the CRA diverted section 87 exempt income for “special processing”. This translates 

into a “desktop”466 audit and thus a much longer process. And this was done without a rational 

connection between the diversion practice, the assessment service standard, and legal requirements. 

The Taxpayers’ Ombudsperson noted: “…A return or adjustment request may be flagged…as 

requiring the intervention of a specialized processing workflow, including but not limited to… 

Special Processing Group – (which) completes additional verification, calculations, and corrections 

when the CRA’s systems cannot correctly do an assessment without additional information (e.g., 

…where tax-exempt income is claimed by a Status Indian).”467 

 

 

CRA assessments delays may have dire consequences for the First Nation senior citizen. For 

example, the impoverished socioeconomic conditions, resulting from colonization, of many First 

Nation communities mean that seniors have no alternative income. If their old age security payment 

is delayed, this impairs the senior’s quality of life. And this point must be considered in the context 

of the Residential School System468 which damaged many First Nation citizens – psychologically, 
 
 

 

464 Samaroo v Canada Revenue Agency, 2019 BCCA 113. 
465 Legislative Services Branch, “Consolidated federal laws of Canada, Income Tax Act”, (19 November 

2020), online: <https://laws-lois.justice.gc.ca/eng/acts/I-3.3/section-81.html> Last Modified: 2020-11-19. 
466 Desktop means a documentary audit where the tax filer provides additional information to the CRA. 
467 Sub-Standard Report, Office of the Taxpayers’ Ombudsman, 2020. p.13 
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socially, culturally familial, educationally, but especially their ability to earn independent 

livelihoods. 

 
 

Even though it is done from an official’s desktop, requests for additional information and steps 

taken to verify disclosed/reported tax information is an audit. For example, the Taxpayers’ 

Ombudsperson noted that the CRA includes First Nation citizens’ returns/benefit claims in its 

service standards set at a 95 percent achievement. Absent from this is any recognition of the sui 

generis status of First Nation citizens. The Taxpayers’ Ombudsperson wrote: 

 

…we asked the CRA whether any of the areas within the CRA that process 

returns do not have a set, published service standard…the CRA stated the 

published service standards include all areas of processing, and their target is 

to meet the standards 95% of the time, with the remaining 5% of returns being 

possibly processed outside the service standard timeframes…The processing 

of returns and adjustment requests in one or more of the CRA’s specialized 

processing workflows often accounts for delays)….469 [Emphasis added] 

 

Although section 87 filers are included in the service standard, their automatic diversion for special 

processing puts them in the five percent of returns processed outside the service standard. Without 

a rational explanation for “diversions”, such action m a y  infringe the equality, dignity, and possibly 

the right to life of many First Nation citizens (this is said given the under-development of many 

First Nations whose citizens rely on social benefits administered by the CRA). A constitutional 

challenge may be possible i.e., unreasonable infringement of sections 15 (equality) and 7 (life, 

liberty and security of person). This contention resonates in a statement regarding section 15 which 

must be interrogated to determine “...the adequacy and accessibility of publicly funded programs, 

such as social assistance…(given)…broadly framed Charter rights.”470 

 
 

468 Government of Canada; Indigenous and Northern Affairs Canada; Communications Branch, “Indian 

Residential Schools”, (3 November 2008), online: <https://www.rcaanc- 

cirnac.gc.ca/eng/1100100015576/1571581687074#sect1> Last Modified: 2021-06-09. 
469 Office of the Taxpayers’ Ombudsman, supra note 24 
470   Martha Jackman* and Bruce Porter, supra note 456.
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Given the historical discrimination and disadvantage suffered by First Nation citizens, and the 

legacies of this, the CRA’s application of its “same treatment” (equality) approach must be re- 

examined for “fairness”. This is especially pertinent when Settler Canadian taxpayer complaints 

about the CRA are considered. The issue of debt collection is a case in point because, along with 

several other reports and recommendations, in its 2021 report regarding the CRA’s debt collection 

practices, the Taxpayers’ Ombudsman recommended an overhaul of the CRA’s public education, 

engagement, and enforcement policies and procedures. Cutting across these change areas is the 

need for appropriate staff training. 

 
 

The following Taxpayers’ Ombudsman’s conclusions also applied to the socioeconomically 

disadvantaged profile of many First Nation citizens. In fact, it concretizes the argument that “same 

treatment” is not “fair treatment” and the need for CRA staff to be trained and provided with 

appropriate knowledge – for example, the sui generis legal status of First Nations and international 

human rights instruments. Regarding Settler Canadians: 

The Taxpayers’ Ombudsman makes the following recommendations to address the issues raised 

during this systemic examination: 

 

1… 

2…CRA update its legal warning policies to ensure the following information is provided to 

taxpayers when a legal warning is given: 

a. An explanation of the meaning of the legal warning; 

b. The validity period of the legal warning; 

c. The consequences of non-payment; and 

d. What legal actions can be taken by the CRA. 

 

3…CRA update the information available to taxpayers, to include: 

a. An explanation of the collection process, including all levels of collection; 

b. An explanation of the legal warning policy; 

c. The validity period of the legal warning; 

d. An explanation of when the legal warning is not required; 

e. Exceptions about the renewal of the legal warning; 

f. The consequences of non-payment; 

g. When and what legal actions can be taken by the CRA; and 

h. Definitions of terminology. 



183  

4…CRA update its internal and external messaging to ensure all…related terminology is clearly 

and consistently defined and used; and information communicated and available to taxpayers is 

clear, in plain language, complete, and consistent…(e.g.,)…website, correspondence sent to 

taxpayers, and procedures/scripts used to inform and direct taxpayers (e.g.,)…Debt Management 

Call Centre Manual…National Collections Manual…Individual Services Technical Help Guide). 

 

5…CRA ensure sufficient training is provided and knowledge is transferred to: 

a. All CRA employees who may be involved in the collection process so they are able to 

accurately speak with a taxpayer about the taxpayer’s debt and their particular circumstances; 

b. All CRA employees who provide legal warnings, so they are able to provide an explanation 

of the meaning of the legal warning, the validity period of the legal warning, the consequences 

of non-payment of debts with the CRA, including legal actions that can be taken by the CRA; 

and 

c. All CRA employees who may be contacted by taxpayers about collection matters (including 

agents at the individual tax enquiries line) so they are able to provide information to taxpayers 

about the consequences of non-payment of debts with the CRA, including legal actions that can 

be taken by the CRA. 

 

6…CRA conduct a fulsome review of processes, policies and information regarding payment 

arrangements, to ensure clear, fulsome, and consistent information and wording in external 

messaging to taxpayers, manuals, training products, policies, and procedures for CRA employees 

involved in the collection process and who may be contacted by taxpayers about collection 

matters.471 

 
 

Earlier in the paper the argument was made that the CRA must “Indigenize” the way it administers 

the tax filings and social benefit claims of Indian Act regulated and Modern Treaty First Nation 

citizens. The above recommendations must be made for the incorporation of First Nation citizens’ 

sui generis legal categorization, the duties imposed by international human rights instruments to 

enable self-determination and self-government, and Indigenous Peoples’ ongoing fight for their 

inherent pre-colonization sovereignty. 

 
 

Although a debate about dual citizenship continues, as long as the CRA is involved with First 

Nations, this must be a “tailored” service. The uniqueness of the service must reflect Canada’s 

commitment to incorporate First Nations into the Canadian Confederation framework. Going back 

 
 

471 Taxpayers’ Ombudsman, An examination into service issues related to legal warnings issued by the Canada 

Revenue Agency during debt collection procedures, 2019, online: canada.ca/en/taxpayers-ombudsman
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to the point about the flagging and diversion of First Nation section 87 exempt income tax filings, 

the question is - how does the CRA provide a sui generis service offering? 

 
 

Unless CRA officials are trained and provided information about the unique placement of First 

Nation citizens, same treatment is unfair treatment. It is a form of systemic discrimination472 

because it relies on a biased risk profiling. Questions arise - why are section 87 exemptions audited 

and what is the impact of this when a tax filer wants to claim social benefits? A conclusory 

observation is that there the CRA’s “red flagging” of section 87 returns is systemic discrimination 

– clearly not sensitive to the sui generis legal status of First Nations, the UNDRIP, or sections 25 

and 35 of the Constitution. 

 

 

2.2 The human factor 
 

Depending on the CRA officials involved in the special processing workflow sections, there may 

be additional concerns about malfeasance473/ misfeasance474 (more will be said about this in chapter 

six). Unlawful actions by CRA officials or indirect/unintentional discrimination may infringe First 

Nation citizens’ administrative fairness and social security rights. Therefore, when First Nation tax 

filers complain about the untimeliness (i.e., falling outside the service standard) of their returns 

directed to “specialized processing workflows”, there should be a rational connection 

 

 

 
 
 

472 “Racism and racial discrimination: Systemic discrimination (fact sheet)”, online: Ontario Human Rights 

Commission <http://www3.ohrc.on.ca/en/racism-and-racial-discrimination-systemic-discrimination-fact- 

sheet>. Systemic discrimination can be described as patterns of behaviour, policies or practices that are part 

of the structures of an organization, and which create or perpetuate disadvantage for racialized persons. 
473 “Malfeasance vs. Misfeasance”, online: Study.com <https://study.com/academy/lesson/malfeasance-vs- 

misfeasance.html>. Malfeasance is the intentional act of doing something wrong, either legally or morally. 

It is an act done with improper purposes and with the knowledge that the act being committed exceeds the 

authority of the wrongdoer. 
474 Ibid. Misfeasance is carrying out a legal or proper action, but doing so in a way that is harmful or wrong. 

http://www3.ohrc.on.ca/en/racism-and-racial-discrimination-systemic-discrimination-fact-
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between the CRA’s diversion actions, an objective it wants to achieve, and the “reasonableness” of 

the adverse impact on First Nation tax filers. 

 
 

In reference to its investigation of such complaints, the Taxpayers’ Ombudsperson asked the CRA 

about the service standard for section 87 returns. The CRA’s response was about its aggregated 

tax-exempt filers. It responded that “… returns reporting tax-exempt income are included in the 

service standards and that it makes every effort to process them within those timeframes”.475 The 

CRA further explained: “Depending on the method of filing and the details provided by the 

taxpayer the returns follow a very similar flow as they would in the processing of regular income 

tax returns.”476 Based on the CRA’s input, the Taxpayers’ Ombudsperson reasoned: 

 

…according to the CRA, as long as the filer provides all information correctly 

on the return and files on time, the processing should fall within the service 

standard of two or eight weeks, for digitally filed or paper-filed returns 

respectively. However, if elements of the return require further review, the 

service standard may not apply, and the filer will not be notified, as is the case 

with all returns filed. 477 [Emphasis added] 

 

The CRA provided conflicting information – it said that First Nation tax filers with exempt income 

are subject to the service standards, however, based on the Taxpayers’ Ombudsperson’s finding, it 

diverts all of these returns for manual processing. The wording “…if elements of the return require 

further review…” leaves a wide scope for discretion, and potentially, administrative abuse. If the 

older First Nation person, in anticipation of the challenges he/she/they will have with the CRA, 

does not file a return, their means of livelihood (OAS) may be systemically blocked. What remedies 

are there for these situations? The next section looks at the role of the Taxpayer Ombudsperson, as 

a check on the CRA. A conclusory observation is that the Taxpayers’ 

 

 
 

475 Office of the Taxpayers’ Ombudsman, supra note 471 
476 Ibid. 
477 Ibid. 
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Ombudsperson is dependent on the administrative support provided by the CRA (i.e., the Office of 

the Taxpayers’ Ombudsperson) thus effectively limiting the Taxpayers’ Ombudsperson impact. 

 
 

3. Oversight, accountability and redress 
 

Apart from the CRA’s internal complaints and dispute resolution processes, there are two places to 

which an aggrieved taxpayer (Settler and First Nation) can take their service related complaints 

(i.e., not legal disputes). These are the Taxpayers’ Ombudsperson478 and the courts (discussed in 

chapter six). The following is a brief explanation of the mandate and organizational capacity of the 

Taxpayers’ Ombudsperson and the performance standard - the Taxpayers’ Bill of Rights (TBR)479 

- against which it holds the CRA to account.480 The underlying principle for the TBR is 

administrative fairness. Through the conducting of audits, the Auditor General (AG) has also found 

evidence that the CRA is not administratively fair to taxpayers481 which, when sifted through 

Indigenous Peoples’ colonization filters, cannot rationally connect the CRA’s obligation to provide 

a sui generis administrative service to First Nations with Tax Administration Agreements. 

 
 

Comprising sixteen rights, the TBR incorporates taxpayers’ complaints about how the CRA, as an 

accountable public service institution, interprets tax and benefits laws, complies with laws of 

general application, and the extent to which individual CRA officials act in accordance with 

administrative justice edicts. The TBR covers three rights categories: (1) tax and benefits 

entitlements (embedded in tax and benefits legislation); (2) service principles; and (3) laws of 

general application (i.e., linked to specific rights such as French language, privacy and access to 

 
 

478 “Boileau named new Taxpayers’ Ombudsperson | Investment Executive”, online: 

<https://www.investmentexecutive.com/news/people/boileau-named-new-taxpayers-ombudsperson/>. 
479 Taxpayers’ Bill of Rights, supra note 25 
480 Supplementing the TO’s role and reports are various findings of the Auditor General. 
481 Office of the Auditor General of Canada Government of Canada, “Report 2—Income Tax Objections— 

Canada Revenue Agency”, (29 November 2016), online: <https://www.oag- 

bvg.gc.ca/internet/English/parl_oag_201611_02_e_41831.html>. 

http://www.investmentexecutive.com/news/people/boileau-named-new-taxpayers-ombudsperson/
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Information, etc.). Only the first and third rights clusters are legally enforceable but the second 

group, “service principles”, is where the Taxpayers’ Ombudsperson and the Auditor General 

(AG)482 have found most irregularities regarding the processing (i.e., administration) of tax returns 

and benefit claims. 

 
 

3.1 First category - administrative justice and sui generis 
 

Administrative law is “…based on the principle that government actions must be legal…(so) 

citizens…affected by unlawful government acts must have effective remedies. (Moreover) a strong 

administrative law system helps maintain public confidence in government authority….”483 In 

reference to First Nation-Government of Canada relations, one finding of a 2007 AG audit report, 

about the extent to which the government fulfilled its specific land claims commitments, based on 

the Department of Indigenous and Northern Affairs’ “Justice at Last” programme, has relevance 

for the CRA-First Nation interface. This programme was founded on four pillars – perhaps intended 

to be in line with the sui generis legal treatment of Indigenous Peoples (i.e., impartiality and 

fairness, greater transparency, faster processing, and better access to mediation.484 As the AG noted, 

the federal government fell far short of its undertakings: 

 

Overall, we found that Indigenous and Northern Affairs Canada did not 

adequately manage the resolution of First Nations specific claims. We found 

that the Department’s reforms to the process introduced barriers that hindered 

First Nations’ access to the specific claims process and impeded the resolution 

of claims. These barriers included certain practices that did not encourage 

negotiations; cuts to funding for claims preparation and negotiation; and limited 

information sharing between the Department and First Nations. We also found 

that the Department was aware of First Nations’ concerns about these barriers, 

but was unable to demonstrate that it had a formal process to gather, monitor, 
 

 
 

482 Ibid. 
483 “Administrative Law in Canada | The Canadian Encyclopedia”, online: 

<https://www.thecanadianencyclopedia.ca/en/article/administrative-law>. 
484 Office of the Auditor General of Canada Government of Canada, “Report 6—First Nations Specific Claims—

Indigenous and Northern Affairs Canada”, (29 November 2016), online: <https://www.oag- 

bvg.gc.ca/internet/English/parl_oag_201611_06_e_41835.html>. 

http://www.thecanadianencyclopedia.ca/en/article/administrative-law
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and respond to information and feedback about these concerns and make 

required improvements.485 

 
 

Land claims are much more complex than tax administration so it may be argued that a comparison 

between the AG’s findings and the CRA’s role in Tax Administration Agreements is weak. This 

contention, however, evades or ignores the core issue of First Nation sovereignty and the 

requirement that the Canadian government (federal and provincial) and its agencies do not unduly 

infringe legal rights. In a tax context, a concrete example of a legal right is when a tax filer 

objects486 to the CRA’s assessment, reassessment, determination, or redetermination of tax credits 

noted on a tax return (e.g., child benefit or disability). If the CRA takes years to settle an audit or 

respond to a disputed assessment involving a simple tax filer, this could signal administrative 

inefficiency (similar to the AG’s findings noted above). If the taxpayer disagrees with the CRA’s 

decision regarding the objection, the next step is an appeal to the Tax Court of Canada.487 

On paper, this is a rational and efficient process. The AG, however, tells a different story. For 

example, the AG’s 2016 fall report noted: 

2.15 Overall, we found that the Canada Revenue Agency took too long to process 

income tax objections, which contributed to a backlog of the inventory of 

objections. We also found that it did not adequately measure its performance 

results. What the Agency reported as the time to process an objection was shorter 

than the length of time taxpayers actually waited. The Agency’s method of 

measuring performance omitted certain steps in the objection process; therefore, 

its reported performance results for the time it took to process objections were 

inaccurate. [Emphasis added] 

2.16 These findings are important because under the Agency’s Taxpayer Bill of Rights, 

taxpayers have the right to a formal review and subsequent appeal. They also have 

the right to receive timely information. The longer it takes to process objections, 

the higher the cost to taxpayers. To avoid additional interest, taxpayers can pay the 

amount in dispute when they first file their objections or at any time when there is 

a balance outstanding. Otherwise, they must pay interest later if their objections 
 
 

 

485 Ibid. 
486 Section 165(3) of the Income Tax Act, Objections to Assessments: “(3) On receipt of a notice of objection 

under this section, the Minister shall, with all due dispatch, reconsider the assessment and vacate, confirm or 

vary the assessment or reassess, and shall thereupon notify the taxpayer in writing of the Minister’s action.”. 
487 David Jacyk, “The Dividing Line Between the Jurisdictions of the Tax Court of Canada and Other 

Superior Courts” , Canadian tax journal, (2008) vol. 56, no 3, 661 – 707.
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are not allowed. Taxpayers may incur high costs, given that it can take months, or 

even years, for the Agency to make a decision….488 [Emphasis added] 

 
 

The AG’s finding has grounding in the method the CRA used to process objections.489 Of the 

223,739 objections resolved in the five-year period ending 31 March 2016, the CRA dismissed 

49,221 and reviewed 174,518. Moreover, 65 percent of the 174,518 objections reviewed resulted 

in decisions that favoured taxpayers in full or in part.490 These statistics raise questions about the 

efficacy and fairness of the assessment systems used by the CRA i.e., 65 percent of the objections 

were valid which means that the CRA wrongly denied the tax filer the right to pay only what is 

due. What happened to these tax filers as they waited for the CRA to resolve their dispute? What 

about taxpayers/benefit claimants who do not have financial resources, technical knowledge, or 

psychological strength to object – arguably many First Nation citizens? Also, the fact that 49,221 

objections were dismissed because they missed the cut off deadline also raises concerns about 

administrative fairness. These tax filers would have to appeal the CRA’s dismissal, thus extending 

finality of the dispute. Unknown is the percentage of dismissed objections that were actually 

appealed. 

 
 

The AG found that objections were clustered into “group” and “non-group” filers with an adverse 

impact on “group filers”; group filers took longer to process, perhaps longer than five years, 

 
 

488 Office of the Auditor General of Canada Government of Canada, “Report 2—Income Tax Objections—Canada 

Revenue Agency”, (29 November 2016), online: <https://www.oag-

bvg.gc.ca/internet/English/parl_oag_201611_02_e_41831.html>. 
489 Ibid., section 2.12 The Agency (CRA) classifies objections as either “group” files or “non-group” files. 

Group files contain objections to the same claims, or similar claims, that the Agency may consider 

representing tax avoidance. For efficiency and consistency, the Agency does not typically process group files 

until a final decision is made on a lead case. If the taxpayer of the lead case appeals the Agency’s decision, a 

final decision may be delayed until the lead case is processed through the judicial system. This processing 

may take years, depending on court schedules, backlogs, and taxpayers’ actions. Over the period of five fiscal 

years ending 31 March 2016, the Agency resolved 366,905 objections, 223,739 of which were non-group 

files (61 percent). 
490 Ibid., section 2.72 Of these favorable decisions, $6.1 billion of taxes out of a total $11.6 billion in dispute 

were favourably allowed to taxpayers, and most of the amounts claimed were allowed in full. In that same 

period, the Agency cancelled almost $1.1 billion in penalties and interest related to the objections. 
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because they depended on the outcome of “lead” cases which could be litigated up to the Supreme 

Court of Canada. While such “lead” cases remain disputed, the other cases in the group are held in 

limbo while the non-group filers are processed. This is differential treatment that, although 

operationally efficient, may be administratively unfair. A five-years-plus timeframe for an 

individual to have his/her/its objection resolved is not a timely resolution. 

 
 

If this analysis narrows to First Nations for whom the CRA administers tax laws, the CRA’s 

systemic and other non-compliance with administrative fairness requirement must be cause for 

sober consideration. For example, do First Nation taxpayers get lumped into a “group” filer 

register? If yes, do such administrative measures contradict the sui generis status of Modern Treaty 

First Nations and Indian Band regulated First Nations? More concretely, what if the First Nation 

tax filer is a small business and correctly disputes assessed tax liability, but the CRA seizes its 

revenues with the result being undue hardship for the business? What is the effect of such actions 

when the First Nation business is a primary employer on the First Nation territories and, as a 

consequence of CRA delays in finalizing the objection, retrenches 50% of its staff? 

 
 

At a broader level, the CRA has been known to attempt blatantly unlawful actions. The case of the 

Minister of National Revenue v Hydro-Quebec,491 (Hydro-Quebec) has reference. Direct quotations 

from this judgment best communicate one example of how the CRA abuses its authority. The legal 

issue was the ascertain-ability of the persons in the database who were not party to the proceedings; 

the CRA brought an ex parte application. Hydro-Quebec was a third party in this case and did not 

raise any objections to the CRA’s request for its customer database. 

 

 

 

 
 

491 “Canada (National Revenue) v. Hydro-Québec, 2018 CF 622 | Tax Interpretations”, online: 

<https://taxinterpretations.com/content/501398>. 



191  

At paragraph five, to affirm the court’s “activist” role in the matter, Justice Roy reasoned: 

“Considering that the application… (regarding the customers) is ex parte…the application for leave 

will be reviewed with the necessary vigilance in respect of the ex parte applications. This is 

presumably the purpose of the judicial intervention decreed by Parliament where one or more 

persons are unnamed.” In exercising judicial discretion as per sections 231(2) and (3) of the Income 

Tax Act,492 the Court denied the CRA access to the personal details of the company’s commercial 

customers (i.e., except for mining, processing, federal, provincial and municipal entities). 

 
 

At paragraph 17, the CRA’s intention was captured as follows: “The applicant clearly sees a 

virtually unlimited authority in subsection 231.2(3) of the ITA to obtain information from third 

parties for use for its own purposes. Attempts are made to justify the scope of the application due 

to the principles of self-reporting and self-assessment, which require broad verification, inquiry and 

inspection powers”.493 However, this line of reasoning was rejected by the Court because it left too 

much room for unlawful actions like “fishing”. At paragraph 22 it noted: 

 

In other words, the applicant is claiming that for essentially an entire group that 

it labels in one manner or another, with no limit as to its size, composition or 

characteristics, it can request information from a third party only insofar as it 

decides to potentially begin an unspecified tax audit. It will then be able to use 

the information requested as it sees fit, passing it along to various sections of 

the CRA…This, to me, seems to be the very definition of a fishing expedition.” 
494 

 

 

 

At paragraph 102, the judge stated: “In addition to the requirement failing to meet the two criteria 

required for judicial authorization to be granted, I do not hesitate to exercise judicial discretion in 

the face of the practically unlimited scope of such a request and a complete lack of consideration 

 

 

 
 

492 Ibid. 
493 Ibid. 
494 Ibid. 
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for the invasion of privacy and the consequences for all taxpayers involved in the request.”495 The 

take-away from this case is that if the CRA can do something, especially in “grey” areas of the law, 

the possibility exists for it to do so again. This is said with the caveat that one case does not enable 

a calculation of probability – high, medium, low. The take-away point is that when the exercise of 

administrative discretion is left of bureaucratic incumbents, even a low likelihood of such actions 

raise a cautionary flag for taxpayer and benefit-claimant rights; the right to privacy is just one 

example. 

 
 

3.2 Service principles 
 

These eight taxpayers’ rights pertain to the quality of the interaction (i.e., the relationship) between 

taxpayers, individual CRA officials, or the ease of compliance. For example, on the latter aspect, 

studies show that the uptake of social benefits is lower when the “costs of learning about, and 

applying for the program” is high e.g., when application forms are lengthy and complex and require 

a lot of time to complete.496 Also found is that: “Low income is clearly related to the likelihood of 

not filing (a tax return). Persons in families with a disposable income below the official Market 

Basket Measure of poverty were much less likely to file than those whose family income was above 

the threshold.”497  It is not unreasonable to conclude that many First Nation citizens fall into the 

low-income group; the cited study also found that the three territories (i.e., Yukon, North-West, 

and Nunavut), home to many Indigenous people, had the highest rate of non-filing. Unfortunately, 

this study did not delve into municipal level non-filing behaviour. However, a take-away for both 

First Nations and the CRA is the challenge to provide services that recognize the sui generis legal 

categorization and socio-economic profiles of First Nation citizens. 

 
 

495 Ibid. 
496 Jennifer Robson, Saul Schwartz, “Who Doesn’t File a Tax Return? A Portrait of Non-Filers” (2020) 

Volume 46:Number 3 Canadian Public Policy (University of Toronto Press) 323–339. 
497 Ibid. 
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Such interventions should result in the full value of un-claimed social benefits being received by 

eligible First Nation citizens. The filing of a tax return is not simply a matter of rational choice and 

the maximization of benefits; there is a behavioural economics component which, in the case of 

First Nation citizens, may be a debilitating factor. 

 
 

Except for number six (i.e., access accurate information), the service rights are not included in the 

Income Tax Act or any other legal instruments. They are not legally enforceable. Based on a 

common law tort action, however, there is an emerging jurisprudence498 which confirms that the 

CRA owes a duty of care to taxpayers. For example, in Ereiser v. Canada, 2013 (Ereiser),499 the 

taxpayer said that certain CRA investigators were guilty of misfeasance because of their 

“authorization of a grossly inflated reassessment to coerce a guilty plea to a criminal charge”,500 for 

which the taxpayer was not guilty. 

 

 In Samaroo v. Canada Revenue Agency, 2018501 the auditors and investigators “lost documents” 

submitted to them, but which were critical to the taxpayer’s case. These are just two of many cases 

that highlight the arbitrary usurping of CRA processes and policies, by CRA officials, to 

intentionally harm taxpayers. The emerging tort law jurisprudence anchors most of the eight service 

rights – especially the right to be treated professionally, courteously, and fairly - which fall within 

the purview of the Taxpayers’ Ombudsperson. 

 
 

 

 
 

 

498 Samaroo v. Canada Revenue Agency, 2018 BCSC 324, rev'd 2019 BCCA 113, 2019; Ludmer v. Attorney 

General of Canada, 2018 QCCS 3381; Grenon v. Canada Revenue Agency, 2017 ABCA 96; Gordon v. R. 

[2013 DTC 5112 (FC)]; McCreight v. Canada (Attorney General) [2013 ONCA 483]; Ereiser v. Canada, 

2013 DTC 5036 (FCA); Leroux v. Canada Revenue Agency [2012 DTC 5050 (BCCA)]. 
499 Ereiser v Canada, 2013 Federal Court of Appeal. 
500 Ibid., paragraph 12(a) 
501 Samaroo v. Canada Revenue Agency, supra note 498. 
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3.3 Statutory rights 

 

Although these rights are incorporated in the TBR, they are actually guaranteed in different pieces 

of legislation. For example, the right to service in the two official languages is constitutionally 

entrenched and enabled through various statutes.502 The right to consistent application of the law is 

the axiomatic foundation of all law and speaks directly to the issues of legal certainty and 

predictability. Based on the Auditor General and Taxpayers’ Ombudsperson findings (some 

already cited), the CRA does not always apply tax and benefit laws consistently or fairly. The case 

of Hydro-Quebec is illustrative of this observation. 

 
 

The Canadian income tax system operates within a regime of constitutional and statutory privacy 

protections.503 The right to privacy and confidentiality (i.e., the collection and stewardship of 

personal information) is set out in the Privacy Act.504 This Act also applies to the Government’s 

collection, use, and disclosure of personal information (e.g., under the Access to Information Act 

1985505) in the course of providing services such as: old age security pensions; employment 

insurance; border security; federal policing and public safety; tax collection and refunds.506 A 

Global News article (June 2018) titled “Canada Revenue Agency logs 2,338 privacy breaches in 

just under 2 years” noted: 

The personal, confidential information of over 80,000 individual Canadians 

held by the Canada Revenue Agency may have been accessed without 

authorization over the last 21 months, according to government documents 

made public last week…the CRA has experienced the most privacy breaches,  
 
 

502 “The Constitutional Basis for Bilingualism in Canada”, online: <https://www.lawnow.org/the- 

constitutional-basis-for-bilingualism-in-canada/>. 
503 Robert Stephen Hawkshaw, Tax information exchange and the erosion of taxpayer privacy rights 

University of British Columbia, 2014) [unpublished]. 
504 Legislative Services Branch, “Consolidated federal laws of Canada, Privacy Act”, (28 August 2019), 

online: <https://laws-lois.justice.gc.ca/ENG/ACTS/P-21/index.html> Last Modified: 2019-08-28. 
505 Legislative Services Branch, “Consolidated federal laws of Canada, Access to Information Act”, (21 June 

2020), online: <https://laws-lois.justice.gc.ca/eng/acts/a-1/> Last Modified: 2020-06-21. 
506 Office of the Privacy Commissioner of Canada, “Summary of privacy laws in Canada”, (15 May 2014), 

online: <https://www.priv.gc.ca/en/privacy-topics/privacy-laws-in-canada/02_05_d_15/> Last Modified: 

2018-01-31. 

http://www.lawnow.org/the-
http://www.priv.gc.ca/en/privacy-topics/privacy-laws-in-canada/02_05_d_15/
http://www.priv.gc.ca/en/privacy-topics/privacy-laws-in-canada/02_05_d_15/
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(across government) recording a total of 2,338 in the 21-month time span… On 

May 12, 2017, for example, nearly 6,000 people were affected by an 

unauthorized database search by an employee… on Nov 8, 2017, about 3,700 

more Canadians were affected by another unauthorized search, with 124 files 

accessed…This type of forbidden accessing of files is not a new problem at the 

agency….507 

 
 

The above was updated in a CBC report which stated that the “…Canada Revenue Agency leads 

the pack in breaches, with more than 3,005 separate incidents affecting close to 60,000 Canadians 

between Jan. 1, 2018, and Dec. 10, 2019.”508 In the context of international information exchange, 

it has been noted that the privacy protections for taxpayers, domestically (i.e., within Canada), may 

be compromised when tax information is shared with other national tax agencies. Hawkshaw509 

(masters’ thesis) made this observation as a central contention: 

 

…the information gathering powers of the Canada Revenue Agency…(has) 

limits…(they) are broad because taxpayers generally have a low expectation 

of privacy in their tax information…the balance struck domestically is 

predicated on meaningful procedural protections and remedies and on taxpayer 

information not being shared with third parties. This thesis…examines the tax 

treaty information exchange provisions and their interaction with Canadian 

law… (It) argues that these provisions override domestic law without providing 

any meaningful procedural protections. This thesis concludes that information 

exchange in its current state is incompatible with the balance struck by the 

Courts between taxpayer privacy and the revenue authorities’ need for 

information.510 

 

The risks involved in the CRA’s domestic and international sharing of First Nation taxpayers’ 

personal information must also be considered when First Nations accept the CRA’s administration 

of their tax laws. 

 

 
 
 

507 “Canada Revenue Agency logs 2,338 privacy breaches in just under 2 years”, online: Global News 

<https://globalnews.ca/news/4273925/cra-privacy-breaches-searches-documents/>. 
508 Catharine Tunney · CBC News · Posted: Feb 14, 2020 4:00 AM ET | Last Updated: February 14, & 2020, 

“Personal information belonging to 144,000 Canadians breached by federal departments and agencies | CBC 

News”, (14 February 2020), online: CBC <https://www.cbc.ca/news/politics/privacy-breach-canada- 

1.5457502>. 
509 Hawkshaw, supra note 503. 
510 Ibid. 

http://www.cbc.ca/news/politics/privacy-breach-canada-
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4. Soft checks on the CRA 
 

In this section the Taxpayers’ Ombudsperson’s “soft” watchdog role, and the implications of this 

for the CRA, is discussed. Emphasized is the Taxpayers’ Ombudsperson’s operational dependence 

on the CRA and its limited powers (i.e., it can only recommend matters for the CRA’s 

consideration). A review of the Taxpayer Ombudsperson-Office of the Taxpayers’ Ombudsperson 

institutional arrangement, from inception, is presented to explain why the Taxpayers’ 

Ombudsperson is not a “hard” check on the CRA (i.e., legal enforcement powers). 

 
 

Within the narrow scope of the eight service rights, the Taxpayers’ Ombudsperson-Office of the 

Taxpayers’ Ombudsperson arrangement (taxpayers ombudsperson and office of the taxpayers’ 

ombudsperson) offers limited redress to taxpayers and benefit claimants. The limits begin with the 

“risk appetite” of the Taxpayers’ Ombudsperson on whom the effectiveness of the Office of the 

Taxpayers’ Ombudsperson rests e.g., is the Taxpayers’ Ombudsperson willing to “make waves” or 

“calm waters”? A second limitation is the Office of the Taxpayers’ Ombudsperson’s dependencies 

and small institutional capacity (i.e., although it operates at arm’s-length from the CRA, its resources 

are directly linked to the CRA). In other words, the Office of the Taxpayers’ Ombudsperson exists 

within the institutional arrangements of the CRA although it is said to operate at arm’s-length. 

 
 

A case in point is that the authority for staffing, information technology, procurement, etc., is 

delegated by the CRA commissioner to the Taxpayers’ Ombudsperson – these are not inherent 

authorities in the Taxpayers’ Ombudsperson position. When the Office of the Taxpayers’ 

Ombudsperson needs to fill a vacancy, the CRA Human Resources department plays a role. The 

CRA also plays a role in the Office of the Taxpayers’ Ombudsperson information systems and 
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technical support.511 In her 2019-2020 Annual Report, the previous Taxpayers’ Ombudsperson 

stated: “Although my Office operates at arm’s length from the CRA, funding approved by the 

Treasury Board of Canada Secretariat for the operation of the Office is part of the CRA’s allocation. 

Consequently, the Office is subject to the legislative, regulatory and policy frameworks that govern 

the CRA.”512 [Emphasis added] 

 
 

The Taxpayers’ Ombudsperson- Office of the Taxpayers’ Ombudsperson construct starts with the 

Minister of National Revenue513 who announces the appointment of the Taxpayers’ Ombudsperson. 

Although the legal authority to appoint sits with the Governor in Council, the Taxpayers’ 

Ombudsperson reports to the MNR. There is no accountability to the CRA; the role is independent 

of CRA direct influence. The Taxpayers’ Ombudsperson provides advice and support to the 

Minister of National Revenue.514 A non-renewable five-year term empowers the Taxpayers’ 

Ombudsperson in that he/she does not have to be concerned about reappointment, and thus, is free 

to perform his/her function without fear, favour, or prejudice. However, the Taxpayers’ 

Ombudsperson is arguably a political appointee so this may have a chilling effect e.g., life after 

being the Taxpayers’ Ombudsperson. As acknowledged: 

 

Independence and objectivity are essential elements of ombudsman work…. the 

very way in which the position of Taxpayers’ Ombudsman was established, 

through Order in Council, as a special advisor to the Minister of National 

Revenue, impedes the true exercise of independence. This structure creates 

an inherent element of conflict of interest in the ombudsman reporting to the 

Minister responsible for the department or agency the ombudsman is tasked 

with overseeing. A Minister has a vested interested in ensuring their department 
 
 

511 In its 2019-2020 annual report, the Taxpayers’ Ombudsman shows that the OTO paid to the CRA 

$622,360.15 for information technology, $137,518.91 for publishing, and $53,070.00 for financial 

management advisory services. 
512 Office of the Taxpayers’ Ombudsperson, “Annual Report 2019-2020”, (19 November 2020), online: 

aem <https://www.canada.ca/en/taxpayers-ombudsperson/programs/reports-publications/annual- 

reports/annual-report-2019-2020.html> Last Modified: 2020-12-03. 
513 Office of the Taxpayers’ Ombudsperson, Annual Report 2011-2012”, (18 July 2012), online: 

<https://www.canada.ca/en/taxpayers-ombudsperson/programs/reports-publications/annual- 

reports/archived-annual-report-2011-2012.html> Last Modified: 2017-02-15. 
514 Ibid. 

http://www.canada.ca/en/taxpayers-ombudsperson/programs/reports-publications/annual-
http://www.canada.ca/en/taxpayers-ombudsperson/programs/reports-publications/annual-
http://www.canada.ca/en/taxpayers-ombudsperson/programs/reports-publications/annual-
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or agency is perceived to be operating effectively and efficiently. Further, 

certain financial and human resource powers are delegated from (in this case) 

the Commissioner of the CRA to the Ombudsman, and legal services provided 

to the Office of the Ombudsperson are the same Department of Justice 

lawyers who provide advice and opinions to the CRA. The level of 

independence afforded an ombudsman is therefore dependent on the person 

occupying certain roles such as that of Minister, Deputy Minister or 

Commissioner, which means the level of independence under which the 

ombudsman operates is changeable and person specific. This should never be 

the case.515 [Emphasis added] 

 
 

When the “quasi-independence” of the Office of the Taxpayers’ Ombudsperson is considered along 

with staffing differences between the CRA (i.e., staff count ranging between 41,796 and 44,667516) 

and the same for the Office of the Taxpayers’ Ombudsperson (i.e., 31 staff), the institutional 

limitations of the Taxpayers’ Ombudsperson, as an effective check on the CRA, is obvious. 

 
 

A staff of 31 is definitely not adequate for the Taxpayers’ Ombudsperson to effectively deal with 

the number and type of complaints it manages. As per its 2019-20 Annual Report, the Office 

received 1,506 complaints for eleven months (excluding March 2020). To ensure optimum impact, 

the Taxpayers’ Ombudsperson has relied on the authority to conduct systemic 

reviews/examinations517 of CRA processes, policies and practices. This seems to be one area of 

focus that has yielded significant results about irregular CRA actions and systems. For example, 

over the period between 2007 to 2020, they published many reports but a 2020 publication518 hits 

the CRA hard. In the study leading to the report, the Tax Ombud reviewed the CRA’s use of the 

 
 
 

515 Ombudsman, supra note 512. 
516 Both numbers are provided in the CRA Summary of the Corporate Business Plan 2019-20 at different 

pages. 
517 Office of the Taxpayers’ Ombudsperson, “Systemic Examination Reports”, (8 September 2010), online: 

<https://www.canada.ca/en/taxpayers-ombudsperson/programs/reports-publications/special-reports.html>  

“A Systemic Examination Report presents evidence and findings arising from the Office’s examination of a 

specific systemic issue and makes recommendations for corrective action to the Minister of National 

Revenue. A systemic issue is one that negatively impacts large numbers of taxpayers or a segment of the 

population.” 
518 Ombudsman, supra note 512. 

http://www.canada.ca/en/taxpayers-ombudsperson/programs/reports-publications/special-
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TBR as a foundational document; the CRA fell substantially short of its standard. The report 

includes an incriminating summary finding: 

…Thirteen years after the CRA’s initial commitment to take taxpayer rights 

seriously…we...(sought) to identify…(if) the CRA has fulfilled this 

commitment…our Office found information on the Taxpayer Bill of Rights is 

not easily accessible or prominently featured in the CRA’s corporate reports, 

communication products, or on its webpages. Our…research also revealed 

insufficient training available on the Taxpayer Bill of Rights. This falls short 

of the CRA’s statement in its 2007-2008 Annual Report to Parliament, that it 

takes “every opportunity possible to inform taxpayers of their rights….519 

 
A review of the top four complaints received by the Taxpayers’ Ombudsperson, ordered from 

highest to lowest, illustrates just how “on point” is the above indictment. The complaints are: (1) 

lack of fairness in the debt collection process; (2) delays in processing personal income tax and 

benefit (T1) returns; (3) lack of clarity of information regarding processing T1 returns; and (4) 

delays in processing T1 return adjustment requests.520 All four complaints pertain to allegations of 

unfair administrative action. Processing delays means that money desperately needed by taxpayers 

(i.e., refunds) or benefit claimants (e.g., CCB) does not arrive on time. 

 

As noted by the Taxpayers’ Ombudsperson: “In December 2019, I opened an examination into the 

CRA’s administration of the Canada child benefit (CCB), as a result of complaints to my Office 

and information received through outreach, indicating the CRA’s documentation requirements for 

proving eligibility are often unclear and, especially in the cases of vulnerable individuals, difficult 

to fulfill.”521 Poor communication translates into access to information infringements – taxpayers 

and benefit claimants are often left in the dark about their returns and claims. Delays in the making 

of adjustments, most likely to reduce an assessed tax liability or reassess a benefit disqualification, 

translate into economic disadvantage. 

 

 

519 Ibid. p.8 
520 Ibid. p.14 
521Office of the Taxpayers’ Ombudsperson,  Review of the impact of the administration of the Canada Child 

Benefit. Online: https://www.canada.ca/en/taxpayers-ombudsperson/programs/reports-publications/memoranda-

minister/review-of-the-impact-of-the-administration-of-the-canada-child-benefit.html
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A hypothetical522 First Nation single parent may help to illustrate adverse economic impact. This 

parent lives on a remote First Nation reserve in northern Ontario and wants to claim the Canada 

Child Benefit (CCB). A starting point for this discussion is a Canada Broadcasting Corporation 

(CBC) report which gives context for First Nation parents in general. The CBC noted: “Many 

Indigenous families on reserves and in the North have not been applying for the Canada child 

benefit because they are either unaware of the program or they are not filing their income taxes 

— a requirement for eligibility in the program.”523 

 

 

The article also quoted Cindy Blackstock, a First Nation children rights activists, on the matter: “I 

would think theoretically, [the Canada child benefit] would make a difference [to Indigenous 

families living on reserves], but I haven't heard of large numbers of families being able to access 

the benefit to date…."524 The report also quoted an excerpt, from a CRA internal document, which 

it obtained through an access to information request: “Due to a number of complex factors, most 

notably the mistrust of the federal government and its programs, resistance to taxation and the 

expectation of parallel programming for Indigenous Peoples, the [Canada Revenue Agency] faces 

many challenges in trying to fulfil these responsibilities…."525 [Emphasis added] 

 

 

 

 

 
 

522 Jinyan Li & Jacklyn Neborak, “Tax, Race, and Child Poverty: The Case for Improving the Canada Child 

Benefit Program” (2018) 28 31. 

According to Li and Neborak, “Existing literature reveals that Black and Indigenous children are 

overrepresented in the child welfare system, that poverty is among the key factors producing this 

overrepresentation, and that child poverty is racialized… the CCB is arguably the best anti-child poverty 

instrument in Canadian tax history; it is reasonably designed to address child poverty in general, but not 

racialized poverty; and there is room for improving the delivery of the CCB to racialized children. 
523 David McKie · CBC News · Posted: Jul 21, 2017 5:00 AM ET | Last Updated: July 21, & 2017, 

“Canada child benefit not being collected by many Indigenous families | CBC News”, (21 July 2017), 

online: CBC <https://www.cbc.ca/news/politics/canada-child-benefit-indigenous-1.4211545>. 
524 Ibid. 
525 Ibid. 

http://www.cbc.ca/news/politics/canada-child-benefit-indigenous-1.4211545
http://www.cbc.ca/news/politics/canada-child-benefit-indigenous-1.4211545


201  

This CRA narrative does not address two salient points: (1) the experience of First Nation citizens 

who do engage with the CRA, especially regarding social benefits, and how this may feed their 

“resistance” and “mistrust”; and (2) the human rights infringements that a non-uptake translates 

into. On the former, First Nation and Settler citizens are resistant to taxation. On the latter, the 

CRA is an instrument through which the Canadian government complies with article four of the 

United Nations Convention on the Rights of the Child, which Canada ratified in 1991: “States 

Parties shall undertake all appropriate legislative, administrative, and other measures for the 

implementation of the rights recognized in the present Convention. With regard to economic, social 

and cultural rights, States Parties shall undertake such measures to the maximum extent of their 

available resources…”.526 In this regard, it must be noted that the CRA is not effective: 

 

There are 236,000 First Nations children aged 0 to 17 years living on and off 

reserves whose families are eligible to receive the Canada Child Benefit. There 

is currently no definitive public data on actual First Nations tax filing rates, but 

best estimates suggest that 30-40 per cent of eligible families on reserve and 

fewer off reserve are not filing, so receive no child benefits…if we assume even 

$5,000 per child on average and that 30 per cent of First Nations families overall 

are not filing, this means First Nations communities are missing out on as much 

as $354 million in income every year. Many Indigenous seniors are also not 

accessing important OAS, GIS and CPP benefits.527 
 

As an administrative agency, the CRA has a duty to actively implement measures that address the 

above. That fact that so many First Nation family and seniors do not derive social benefits to which 

they are entitled, is cause for a “re-framing” of the CRA’s administration of First Nation tax laws. 

A case handled by the Office of the Taxpayers’ Ombudsperson, but not involving a First Nation 

person, speaks volumes about the adverse impact that the CRA has had on some benefit claimants. 

The following is an extensive quotation because it provides details that could easily generalize to 

First Nation single parents: 

 
 

526 “OHCHR | Convention on the Rights of the Child”, online: 

<https://www.ohchr.org/en/professionalinterest/pages/crc.aspx>. 
527 AFOA Canada, 2018 Federal Budget Submission, online: Increasing-Indigenous-benefit-take-up-in-

Canada.pdf. 

http://www.ohchr.org/en/professionalinterest/pages/crc.aspx
http://www.ohchr.org/en/professionalinterest/pages/crc.aspx
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The CRA stopped the benefits of a complainant who relies on the Canada child 

benefit (CCB)…and required her to repay $16,000 in benefits received…we 

bypassed the CRA’s Service Complaints program as she was experiencing 

financial hardship. The complainant had changed her marital status to 

“separated” on her 2018 income tax return. Her ex-spouse also claimed 

“separated” and applied to the CRA to receive the full CCB for the children. 

This triggered the CRA to review of the complainant’s benefits and they asked 

her to provide supporting documents proving she was primarily responsible for 

the children. Although she sent the requested documents, the CRA stopped her 

benefits in August 2018 and notified her by letter that she was not eligible to 

receive the CCB. The complainant called the CRA to find out what happened. 

The CRA said it did not accept some of the documents as parts of them were 

not legible. Instead of requesting she resend them, the CRA stopped her benefits. 

The complainant resent the documents and called several times to get updates, 

without success. At this time, it became known that her living situation was not 

safe and she was forced into an emergency shelter while trying to find 

permanent housing. Losing the CCB further complicated finding a suitable 

home for her children.528 

 
If the above is considered with the Taxpayers’ Ombudsperson’s finding about “specialized 

processing” of exempt income, the experience of the hypothetical single mother will be 

complicated. 

 
 

Firstly, the CRA will flag her return for manual processing, thus automatically subjecting her to a 

desktop audit carried out by a CRA official. Since the CRA does not have explicit service standards 

for manual assessments, it can take months for the CRA to assess her CCB claim. The impact of a 

lengthy processing delay (e.g., she could be required to provide information to prove that her 

income is exempt, birth registration for her children, divorce or separation documentation, etc.) 

could have deleterious results for her family and this will not build trust in the CRA. The 

hypothetical and Office of the Taxpayers’ Ombudsperson cases are not the norm. However, they 

do illustrate the potential for the CRA, especially if it does not acknowledge the sui generis status 

of First Nations, to unintentionally infringe the rights of First Nation citizens and ultimately, a 

nation’s sovereignty. 

 

528 Office of the Taxpayers’ Ombudsperson, “Annual Report 2019-2020”, online: 

https://www.canada.ca/en/taxpayers-ombudsperson/programs/reports-publications/annual-reports/annual-report-

2019-2020.html  at page  18.

https://www.canada.ca/en/taxpayers-ombudsperson/programs/reports-publications/annual-reports/annual-report-2019-2020.html
https://www.canada.ca/en/taxpayers-ombudsperson/programs/reports-publications/annual-reports/annual-report-2019-2020.html
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An Office of the Taxpayers’ Ombudsperson produced graphic529 speaks volumes about “pain- 

points” in some CRA systems (e.g., debt collection, tax assessments, and benefit claims). These 

“pain-points” may be exacerbated for First Nation citizens – especially the residents of remote First 

Nation territories who, for example, claim the trillium tax credit (i.e., they are eligible to claim 

household energy costs), who declare tax exempt income, and/or those distrustful of the CRA. On 

the debt collection side, unfairness of process constitutes 45 per cent of the complaints. On the 

income tax and benefit returns side, delays account for 35 per cent of complaints while clarity, 

correctness and consistency of information make up another 34 per cent. Correct, timeous and 

accessible information is basic to administrative justice especially when the entity exercising 

administrative authority is the country’s tax and benefit administrator. 

 
 

The “average” person or small business cannot easily marshal the financial resources or 

institutional capacity to “take on” the CRA with the full legal capability of the federal government 

at its disposal. First Nations need to keep these considerations at the forefront of their negotiations 

with the federal department of finance when they enter into Tax Administration Agreements. 

Perhaps the time is opportune for them to ask that these agreements incorporate their sui generis 

status which means the CRA implementing tailored programmes for their citizens. For those First 

Nations that do not already have Tax Administration Agreements, there are lessons to be gleaned 

from the status quo. This point resonates with a Taxpayers’ Ombudsperson’s “instruction” to the 

CRA regarding the removal of systemic barriers to equitable CRA administrative action. In the 

previous Taxpayers’ Ombudsperson’s farewell530 annual report, she explained why it is better to 

 
 

529 Ibid. page 14 
530 Ibid., page 41 

The Taxpayers’ Ombudsman wrote: “I would be remiss if I did not take the opportunity in this, my last 

Annual Report for the Office of the Taxpayers’ Ombudsman, to provide some reflections. The notions of 

fairness and equity are extremely important. The two are at the foundation of my work as 
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investigate CRA systemic barriers; her contention is that the CRA needs to transform its 

administrative processes: 

 

The CRA is not simply a tax administrator. Its involvement in the average 

person’s everyday life is far reaching. This includes areas one may not 

immediately think of as administered by the CRA (such as benefit 

administration, debt collection for programs such as student loans and 

employment insurance) …The more I examine the workings of the CRA, the 

more I see how great an impact interaction with the CRA have on peoples’ lives. 

Recognizing these impacts, I have dedicated my time as Taxpayers’ 

Ombudsman to not only resolving issues as they arise, but to critically 

assessing the CRA’s policies, processes and the information it makes 

available to the public...Achieving fairness and equity often necessitates a shift 

in established process and procedures, including an openness to considering 

individual circumstances. A shift in perspective and mind-set is also required, 

to acknowledge that equal or the same does not mean fair. These shifts…are 

necessary disruptions to the status quo if people are to be treated fairly. 

Through this understanding, service transformation can take root… I challenge 

the CRA to continue to work to deliver barrier-free service and to uphold 

equity in its administration of tax and benefit programs.531 

 
 

The above provides an instructive note for First Nations regarding Tax Administration Agreements 

with the department of finance who then delegates administration to the CRA. This warning is 

perhaps made more acute by the Taxpayers’ Ombudsperson’s finding of, at a minimum, perceived 

systemic bias against First Nation citizens: 

 

Individuals who live in rural and northern communities, particularly Indigenous 

persons, continue to express their frustrations with the CRA’s credits, benefits 

and deductions review processes, believing the CRA selects them for review 

too frequently…while meeting with Band and other councils, Friendship 

Centres, regional and local politicians, community groups and residents, as well 

as from complaints received by my Office, individuals have informed us that 

they believe the CRA is unfairly targeting them due to their Indian status 

and/or northern residence.532 
 

 

 

 

 
 

 

Taxpayers’ Ombudsman When fully realized, equity is the base on which the CRA can move from the 

status quo and build transformative service delivery models.” 
531Ibid. page 7 
532 Ibid. page 34 
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Of note is the CRA’s de facto dismissal of the Taxpayers’ Ombudsperson when it responded to the 

Office’s finding that Northern taxpayers and benefit claimants perceive the CRA as being 

negatively biased towards them: 

 

“The CRA welcomes the Office of the Taxpayers' Ombudsman report and 

acknowledges the vital role the ombudsman plays in enhancing the CRA’s 

accountability to taxpayers. We have carefully reviewed the Office of the 

Taxpayers Ombudsperson annual report and have found no evidence to 

substantiate the assertion of bias towards taxpayers based on background or 

geographical location”.533 

 
 

To begin with, the CRA does not build trust when it does its own review of a Taxpayers’ 

Ombudsperson finding which is an external information source. At a minimum, the CRA should 

have worked with the Taxpayers’ Ombudsperson’s office to probe the negative perceptions to 

uncover fact from fiction. A position that “…no evidence to substantiate…” does not address the 

issue of impact or how the CRA’s actions are felt. The experience of northern residents is that they 

have been harmed; the CRA’s response does not reflect a spirit of reconciliation or respect for the 

sui generic status of First Nation citizens, nor the positive obligations imposed by international 

human rights instruments like the International Convention on Economic, Social and Cultural 

Rights (ICESCR), the Convention on the Elimination of Racial Discrimination (CERD), and the 

Convention on the Rights of the Child (ICRC). 

 
 

Since the CRA is often the object of negative perceptions, its response is worrying; the CRA 

effectively questions the integrity of the Taxpayers’ Ombudsperson’s reports rather than address 

the concerns of a subset of tax filers and benefit claimants. Given the socioeconomic, geographic 

and political realities of many First Nations, relief from CRA irregular actions may require a 

 
 

533 “Taxpayer’s ombudsman report flags CRA service issues in Northern Canada”, online: Canadian 

Accountant - Accounting News, Business & Finance <http://www.canadian- 

accountant.com/content/profession/taxpayer-s-ombudsman-report-flags-cra-service-issues-in-northern- 

canada>. 
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different type of intervention from that of the complaint’s resolution Taxpayers’ Ombudsperson- 

Office of the Taxpayers’ Ombudsperson arrangement. In this regard, the Taxpayers’ 

Ombudsperson’s decision to focus on systemic barriers to equitable administrative justice is a step 

in the right direction. However, the new Taxpayers Ombudsperson534 may adopt a different strategy 

to monitor the CRA’s performance. 

 
 

5. CRA and human rights 

 
The Taxpayers’ Ombudsperson’s 2019-2020 annual report re-stated what taxpayers – including 

First Nation taxpayers who reside on modern treaty territories - may expect from the CRA: 

 

Complete, accurate, clear and timely information is essential to providing good 

service, particularly given the complexity of the information and processes 

involved in our self-assessment tax system. The CRA needs to administer 

programs and deliver service without barriers, and it must empower its agents 

to do so by providing access to the information required to provide services 

effectively and efficiently.535 

 
 

The CRA’s hands are not clean regarding this expectation. Examples of irregular CRA actions, 

singling out First Nation tax filers, was found by the Taxpayers’ Ombudsperson and reported in 

her 2019-20 annual report. One example concerned eligibility for the Ontario Trillium Benefit 

(OTB). As noted by the Taxpayers’ Ombudsperson: 

 

… (OTB) validation letters ask recipients to provide documents such as rent 

receipts or property tax statements; however, for individuals living on a reserve, 

the amounts eligible for the OTB do not relate to rent receipts or property taxes, 

but to home energy costs. In one claimant’s case, the CRA requested rent 

receipts and then denied an adjustment request. As a resident of a First Nation 

reserve in Ontario, the claimant was eligible for the energy costs portion of the 
 

 
 

 

534 Canada Revenue Agency, “The Minister of National Revenue announces the appointment of the new 

Taxpayers’ Ombudsperson”, (1 October 2020), online: <https://www.canada.ca/en/revenue- 

agency/news/2020/09/the-minister-of-national-revenue-announces-the-appointment-of-the-new-taxpayers- 

ombud.html> Last Modified: 2020-10-01. 
535 Ombudsperson, supra note 528 at page 12.

http://www.canada.ca/en/revenue-


207  

OTB. We found that the information in the CRA’s publications is unclear….536 

[Emphasis added] 

 
 

As an internationally537 recognized human right, a right that can be read into section seven of the 

Canadian Charter of Rights and Freedoms538, and a right under section 1(a) of the Canadian Bill of 

Rights539, by denying the energy portion of the Ontario Trillium Benefit, the CRA has effectively 

harmed this person’s right to security of person – life and dignity. In the case Irwin Toy v. Quebec 

(A.G.), the Supreme Court of Canada noted: 

 

…What is immediately striking about [s. 7] is the inclusion of “security of the 

person” as opposed to “property” … First, it leads to a general inference that 

economic rights as generally encompassed by the term “property” are not within 

the perimeters of the s. 7 guarantee. This is not to declare, however, that no 

rights with an economic component can fall within “security of the person.” 

Lower courts have found that the rubric of “economic rights” embraces a 

broad spectrum of interests, ranging from such rights, included in various 

international covenants, as rights to social security, equal pay for equal work, 

adequate food, clothing and shelter, to traditional property – contract 

rights….540 [Emphasis added] 

 
 

When the category of social and economic rights is added to the sui generic legal status of 

Indigenous Peoples, the denial of legitimate claims is unlawful. Even if the above cited person 

disputed the CRA’s rejection of the adjustment, it could result in a drawn-out dispute process and 

thus, an assessment that remains in limbo. 

 

 
 

536 Ibid. p.21 
537 Alexander Mackay, Social and Economic Rights in Canada: What Are They and Who Can Best Protect 

Them?  “…There are few social and economic rights in the text of the Charter itself. This means that two 

of the documents broadest sections – the guarantees of life, liberty and security of the person (section 7) 

and equality (section 15) – have had to be argued as embracing a socioeconomic component. These 

arguments have been hard to make and have rarely met with success...” 
538 Constitution Act, supra note 12. Section 7. Everyone has the right to life, liberty and security of the 

person and the right not to be deprived thereof except in accordance with the principles of fundamental 

justice. [Emphasis added]  
539 Legislative Services Branch, “Consolidated federal laws of Canada, Canadian Bill of Rights”, (31 

December 2002), online: <https://laws-lois.justice.gc.ca/eng/acts/c-12.3/FullText.html. Section 1(a) (a) the 

right of the individual to life, liberty, security of the person and enjoyment of property, and the right not to 

be deprived thereof except by due process of law; 
540 Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927 at para 95. 
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A ripple adverse impact would be that the taxpayer may not be able to receive the full range of 

social benefits (e.g., the Canada Child Benefit, Goods and Services tax refunds, or old age security, 

etc.) until the disputed assessment is resolved. In effect, this is a violation of the right to life, dignity 

and security of person. If this tax filer is a single parent who relies on the CCB and other benefits 

to feed and clothes her children, the CRA’s actions effectively infringe children’s rights. Of equal 

significance is the apparent unresponsiveness, on the part of the CRA, regarding information the 

Taxpayers’ Ombudsperson requested it to provide regarding exempt income under the Indian Act 

i.e., when the Taxpayers’ Ombudsperson asked it for statistical information, based on which its 

performance may be assessed, it was silent. In the same report noted above, the Taxpayers’ 

Ombudsperson wrote: 

Although requested, the CRA did not provide data on how many returns 

reporting tax-exempt income (under the Indian Act or otherwise) are filed, nor 

did the CRA provide the requested data on the average time to process these 

returns or other returns processed through specialized processing workflows, 

nor how many returns reporting tax-exempt income or other returns processed 

through specialized processing workflows are processed within the service 

standards…The CRA advised our Office that one of the reasons this category 

of return is processed as a specialty return is to ensure that tax exempt income 

(which is not reported on the tax return) is properly accounted for in the 

calculation of the individual’s credits and benefits such as the Canada 

Working Benefit. In fact, tax-exempt income is reported on returns….541 

[Emphasis added] 

 
 

Amongst other concerns, the fact that there is no consequence for the CRA’s refusal to provide 

requested information makes the “soft” position of the Taxpayers’ Ombudsperson explicit. The 

Taxpayers Ombudsperson cannot accurately assess the CRA’s performance of service standards if 

critical information is not available. This does not bode well for building “trust” in the CRA as a 

“fair” institution. 

 
 

541 Office of the Tax Ombudsperson, “Sub-Standard Report”, 2020, at page 25. Online: 

https://www.canada.ca/content/dam/oto-boc/special-reports/ARC-PUB-052_OTO%20SystemicReport_T1-EN-

7_WEB.pdf
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These points naturally flow from the Taxpayers’ Ombudsperson’s conclusion: “We do not have 

sufficient information to assess why returns reporting tax-exempt income must be processed as 

specialty returns in a specialized processing workflow. This creates the potential for delay caused 

specifically by being Status Indian….”542 Finally, although the CRA explained that First Nation tax 

exempt returns were diverted because it “is not reported on the tax return” and must, therefore, be 

“properly accounted for in the calculation of the individual’s credits and benefits”, this is not 

correct; it is a systemic barrier/discriminatory practice. [Emphasis added] 

 
 

6. Additional considerations 
 

 

Before First Nations finalize Tax Administration Agreements, or when First Nations want to renew 

their Tax Administration Agreements, questions about why their sui generis status is not reflected, 

in the way the CRA engages their citizens, must be addressed. A First Nation must examine the 

impact of present practices on the rights of its citizens, especially sections seven and fifteen of the 

Charter, and the implications for its own sovereignty. 

 

Although not pertaining to First Nations, the recent CRA refusal to concede to a request made by 

the Nunavut finance minister, George Hickes, smacks of the power that the CRA wields over 

Indigenous Peoples. Hickes had asked that the CRA to allow northerners to claim their full travel 

benefit from their employers when they file their 2020 income tax returns. This would have been a 

concession on the part of the CRA because the tax filers may not have travelled because of Covid 

and other restrictions. The CRA refused. When Hickes was contacted by CBC News, he said: 

‘You've gotten more of a response than I have.” He also admitted that he had 

received only had two emails from his federal counterparts — federal finance 

minister Chrystia  Freeland,  and  Minister  of  National  Revenue  Diane 
 
 

542 Ibid.
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Lebouthillier — in the last eight months. It's a real missed opportunity to do 

something [really] meaningful for Nunavummiut. This lack of recognition 

punishes Nunavummiut that have followed our travel restrictions. It puts a real 

tax burden on people that would have tax credits, that don't have that availability 

now because they followed our rules."543 
 

The administrative and legal fairness of lengthy assessment delays and substantial incorrect 

discretionary decision-making translates into a denial of administrative fairness and other rights. 

Such concerns are supported by recent (2018) cautionary flags544 about sub-standard CRA 

performance raised by the AG. The “flags” include that the CRA: 

1. Couldn’t clearly explain how it established annual revenue goals; 

 

2. Closed most tax audits and assessed additional taxes by March 31st— in 

time to report its annual performance; 

 

3. Overstated the revenue it generated by failing to account for taxes that were 

still under dispute and uncollectable or tax debts that were written off; and 

 

4. Neglected to accurately track the relationship between the amount of budget 

spending it required to generate additional revenue…. 545 

 

There are findings that date to 1999546 and which allegedly continue into the present: 

 

The late Auditor General’s report…clearly showed that dysfunctional 

behaviour by CRA employees adversely affects taxpayers. That behaviour is 

directly caused by management policies and review systems or, more 

precisely, the lack of them.547 [Emphasis added] 

 
Many taxpayers have turned to the courts for relief from the alleged hardship/harm they suffered 

because of alleged unfair CRA actions. Some taxpayers have relied on tort law to sue individual 

CRA officials for malfeasance/misfeasance, negligence, and abuse of process. Needless to say, 

 
 

543 “CRA denies Nunavut gov’t request, won’t allow northerners to claim full travel benefits”, online: 

<https://ca.style.yahoo.com/cra-denies-nunavut-govt-request-194148543.html>. 
544 Office of the Auditor General of Canada Government of Canada, “Report 7—Compliance Activities—Canada Revenue Agency”, (20 

November 2018), online: <https://www.oag-bvg.gc.ca/internet/English/parl_oag_201811_07_e_43205.html 
545 Ibid. sections 7.66, 7.75, 7.89, 7.83 
546 Office of the Auditor General of Canada Government of Canada, “Chapter 3—Auditing Small and 

Medium Enterprises—Canada Revenue Agency”, (31 March 2009), online: <https://www.oag- 

bvg.gc.ca/internet/English/parl_oag_200903_03_e_32290.html#hd5a>. 
547 David Rotfleisch, Canadian Accountant, What the media missed in the Auditor General’s CRA report, February 

2019, online: http://www.canadian-accountant.com/content/david-j-rotfleisch/what-the-media-missed-in-the-

auditor-general-s-cra-report
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these are costly undertakings which are outside to reach of many First Nation taxpayers and benefit 

claimants’ resident on First Nation territories. More evidence of CRA systemic and behavioural 

abuses can be gleaned by reviewing how the courts decided specific disputes. The next chapter 

presents some of these cases. 

 

7. Conclusion 
 

As the entity that administers the tax laws of First Nations, interprets the tax exemption of section 

87 of the Indian Act, and processes social benefits, the CRA has a direct impact on First Nations 

and their citizens. Regarding “citizen impact”, the Aboriginal Financial Officers Association of 

Canada (AFOA) has noted that many Indigenous people: “are not fully aware of the income benefits 

they are eligible to receive, so do not tax file, or are unable to tax file successfully on their own due 

to personal, institutional or systemic barriers”.548 Although the CRA has outreach programmes,549 

they target an aggregated “vulnerable populations” group – absent a recognition of First Nation sui 

generis status. There are gaps between the CRA’s and Taxpayers’ Ombudsperson’s findings with 

the impact borne by First Nation citizens. 

 
 

A conclusion is that the CRA would benefit from an “introspective” look, through the sui generis 

lens, at its historic treatment of First Nation citizens. Also, before they consider any new fiscal 

measures (e.g., Tax Administration Agreements), First Nations should do the same. Modern treaty 

First Nations may want to factor this realty into their Tax Administration Agreement re- 

negotiations whilst First Nations without Tax Administrations may benefit from Indigenous 

alternatives, or synthesized/hybrid arrangements, for surplus sharing. When tax filers or benefit 

 

 
 

 

548 AFOA Canada, Supra note 527. 
549 Canada Revenue Agency, “Organizations: Outreach activities just for you!”, (28 August 2018), online: 

aem <https://www.canada.ca/en/revenue-agency/campaigns/outreach-program.html> Last Modified: 2021- 

02-23. 

http://www.canada.ca/en/revenue-agency/campaigns/outreach-program.html
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claimants do not have a satisfactory experience/outcome with the CRA, many turn to the courts for 

relief. The next chapter presents two types of case law: (1) First Nation citizen disputes of the CRA 

interpretation of section 87; and (2) cases involving Settler Canadians but whose claims of unfair 

CRA actions have relevance for First Nation citizens. 
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Chapter 6 Role of the Courts 

 

Social and economic rights should form an integral part of the interconnected 

package of human rights in Canada. More efforts must be made to define the scope 

of these rights within the context and to devise effective mechanisms of 

implementing these rights at the legislative, judicial and administrative levels. By 

so doing, Canada can also better live up to its international commitments under 

the International Covenant on Social, Economic and Cultural Rights. We should 

all do our part to advance Canada’s performance in this emerging frontier of 

human rights. 

 

In keeping with the spirit of the Charter of Rights, the courts should take a broad 

and flexible approach to interpreting sections 7 and 15 of the text. This strategy 

should include a cautious but open approach to social and economic rights, as 

part of a holistic and integrated package of human rights. Recognizing their 

institutional limitations, judges need to be mindful of the roles of the legislatures 

and administrative bodies as partners in advancing Canada’s social and 

economic safety net. 

 

To fulfill their roles as guardians of the Constitution and truly champion the 

interests of the vulnerable and less advantaged in our society, Canada’s judges 

cannot ignore the social and economic dimensions of our citizens. 550 [Emphasis 

added] 

 

 

 
1. Drawing strength from caselaw 

 

The previous chapter highlighted the limited benefit of oversight entities like the Auditor General 

and the Taxpayers’ Ombudsperson as checks on the CRA’s use of institutional authority. The 

cautionary take-away for modern treaty First Nations (Modern Treaty First Nations), who have Tax 

Administration Agreements, is that they must guard against the risk of excessive CRA actions 

which may undermine their sovereignty. For example, when specific CRA systems and official 

actions infringe the rights of their citizens (i.e., juristic and natural). This does not mean that the 

experiences of others (i.e., Settler Canadians), who have sought relief through the Canadian court 

system, is irrelevant to Modern Treaty First Nations. There is merit is studying all experiences as 

long as lessons to strengthen Modern Treaty First Nation sovereignty are extracted. 

 
 

550 Mackay, supra note 537 at 12 
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With the words of the late Arthur Manuel551 providing a “transformative epistemology”, the 

discussion this chapter considers are two sets of case law involving the CRA: (1) cases between 

Settler taxpayers and the CRA (i.e., there is a plethora of cases but for the purposes of this chapter, 

only a few are referenced); and (2) First Nation taxpayers and the CRA. The discussion is not 

intended to highlight only unfair treatment of First Nation citizens because the CRA has been 

challenged by Settler and First Nation taxpayers. The review of both segments (i.e., Settlers and 

First Nation citizens) is intended to highlight the “David and Goliath” reality of CRA-taxpayer / 

benefit claimant interfaces. 

 
 

Through a review of both types of cases, red flags about transferability of “same treatment”, to a 

sui generis different legal fact scenario, are raised for Modern Treaty (and Indian Act regulated) 

First Nations. As justification for “same treatment”, it could be argued that the CRA is an “equal 

opportunity” heavy handed institution so an examination of its administration of First Nation taxes 

is futile. Such a contention deflects from a substantive point of this thesis - the CRA should not be 

interfering with citizens of Modern Treaty First Nations because of the nation-to-nation (i.e., 

sovereignty) unresolved challenges and, in the alternative, if they do have this authority, the 

methods of engagement should reflect the sui generis status of First Nations. 

 
 

The fact that the CRA may at times unfairly treat both First Nation and Settler taxpayers is, 

therefore, not irrelevant or tangential to the thesis. Many Settler cases litigated beyond the Tax 

Courts involve high net worth individuals (HNWI) and/or business owners who have resources to 

do so – some to the point of bankruptcy. The relevance of such cases is that they highlight patterns 

 
 

551 Steve Paikin, The Agenda, supra note 262. Manuel said: “…The Supreme Court of Canada is incapable 

of being able to fully acknowledge the rights of Indigenous Peoples to self- determination simply because 

they are made under the very colonial process that we are getting them to examine”. [Emphasis added] 

online:< https://www.youtube.com/watch?v=3wI650YzgGc&t=662s>. At time eleven minutes. 

https://www.youtube.com/watch?v=3wI650YzgGc&t=662s
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of CRA abusive behaviour. A key lesson from such cases is that the challenged inappropriate 

actions of the CRA may extend to Modern Treaty First Nation citizens (juristic and natural). When 

this possibility moves into the realm of probability, Modern Treaty First Nation sovereignty 

(especially a model two Westphalian permutation) is threatened. 

 
 

The existence of Settler-CRA litigation cases, therefore, does not diminish the contention that the 

CRA, as it currently exists, is ill-suited to administer First Nation tax laws. The benefit for First 

Nations from a review of CRA-Settler court cases is the CRA’s propensity to behave in 

undemocratic and unaccountable ways. When this is coupled with the reality that most people 

(juristic and natural/ First Nation and Settler) do not have the resources to “fight” the CRA, Tax 

Administration Agreements between First Nations and the federal finance department (which 

delegates the implementation to the CRA) require re-examination. 

 
 

This position is evidenced based – it draws on the Taxpayers Ombudsperson reports and litigation 

cases brought by First Nation citizens (some discussed in this chapter). From this “evidence”, it is 

obvious that the CRA is not an “indigenized” institution; it is insensitive to the sui generis status 

of First Nations. The rest of this chapter describes how the Courts have adjudicated alleged CRA 

abuses of Settler and First Nation taxpayers. The reader must remember that these cases are “the 

tip of the iceberg”. 

 
 

2. An overview of redress channels 

 
There are four types of legal processes involving the CRA – two are “shields” to protect tax filers 

 

/ benefit claimants and two are “swords”, one each for the CRA and tax filer / benefit claimant. 

These four processes are summarized in schematic 5 (author’s creation) below illustrated through 

a hypothetical First Nation single parent as the tax filer / benefits claimant. Process one is pursued 
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if someone believes that they have been treated unfairly by the CRA based on one of the eight rights 

in the Taxpayers’ Bill of Rights (TBR). 

 
 

A complaint is first lodged with the CRA complaints process and if the result is unsatisfactory, then 

it is escalated to the Taxpayers Ombudsperson. Process two kicks in if the issue is about how the 

CRA interprets/applies relevant laws; an objection is lodged thus kicking off an internal CRA 

process. If the person disagrees with the CRA’s treatment of his/her/its objection, an appeal in the 

following sequencing is available - Tax Court, Federal Court of Appeal (tax administration is a 

federal government competence) and Supreme Court. When the CRA uses its powers to attack a 

taxpayer on the basis of alleged criminal activity (e.g., tax evasion), a criminal court proceeding 

(process three) is initiated by the CRA. 
 

 

Schematic 5 CRA Dispute Processes – Author’s Own 
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In some cases the CRA has been unsuccessful in its process three litigation and this gave rise to 

process four; the taxpayer subjected to the criminal charges initiates a civil suit for negligence, 

malfeasance or misfeasance. Notable about the above schematic is that processes two and three 

and two and four may occur parallel to each other. This means that a taxpayer may be involved in 

the Tax Court while pursuing a common law remedy. A taxpayer may also have to defend 

him/her/them in a criminal trial while pursuing a dispute in the Tax Court. 

 
 

These processes take their toll (emotional, financial, reputational, etc.) on the taxpayer. Processes 

three and four have other types of adverse impacts on taxpayers. In three, a taxpayer may be 

subjected to criminal prosecution for alleged tax evasion or aggressive tax avoidance. The CRA 

may initiate such action after it has conducted an audit of the taxpayer, despite disputes from the 

taxpayer and a paucity of hard evidence. The CRA auditor need only have a speculation that 

irregular income reporting has occurred. The burden then shifts to the taxpayer to prove otherwise. 

To do so, the taxpayer must seek the services of accounting and other technical specialists (for 

which the taxpayer must pay) as well as legal representation at the criminal trial. 

 
 

2.1 Differentiating the complaints process 
 

What harm can result if a First Nation single parent (in fact it could be any single parent) is forced 

to wait an unreasonable amount of time for the CRA to process his/her tax return before he/she is 

able to apply for the CCB? This would be a case where the CRA does not comply with the Income 

Tax Act to process his/her return “with due dispatch”. There is not much this person can do except 

make a service complaint through the CRA’s internal complaints management system; complaining 

to the very entity that has caused the grief to admit culpability and provide redress. If this individual 

does not get a timeous response from the CRA he/she may then escalate the matter to the Taxpayers 

Ombudsperson. 
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Only under “exceptional” circumstances will the Taxpayers Ombudsperson accept a complaint 

without it having gone through the CRA complaints process. There are no timelines for either of 

these processes so the First Nation filer may get caught up in a drawn out process. For example, the 

Office of the Taxpayers’ Ombudsperson website states that it: “…acknowledges receipt of taxpayer 

contact and/or complaints within five business days - 95% of the time; and provides taxpayers with 

an update, once the examination of their complaint begins, every 15 business days 

- 80% of the time.”552 

 

 

The CRA website states: “You can submit a service complaint…A service feedback officer may 

contact you by phone or by mail as part of the complaint’s review process…How long it takes to 

resolve your complaint depends on the complexity of the situation. Our goal is to resolve your 

complaint within 30 business days.”553 Note – the CRA does not say after how many days the 

feedback officer will contact the complainant. Given that the First Nation single parent (above) 

may be in dire need of the CCB to care for his/her children, the CRA can be said to have caused 

undue hardship on his/her family. 

 
 

2.2 Testing the “all due dispatch” standard 
 

A Federal Court case, Ficek v. Canada, 2013554, in reference to the “all due dispatch” s.152(1) 

reasonableness standard of the Income Tax Act, provides an apt start to this section. The relevant 

section of the Act sets out at paragraph four of the judgment: 

The Minister shall, with all due dispatch, examine a taxpayer’s return of income 

for a taxation year, assess the tax for the year, the interest and penalties, if any, 

 
 

552 Office of the Taxpayers’ Ombudsperson, “Our Commitment to Service”, (21 February 2008), online: aem 

<https://www.canada.ca/en/taxpayers-ombudsperson/corporate/about-us/commitment-service.html> Last 

Modified: 2014-07-24. 
553 Canada Revenue Agency, “Submit service feedback”, (22 June 2017), online: aem 

<https://www.canada.ca/en/revenue-agency/services/about-canada-revenue-agency-cra/complaints- 

disputes/make-a-service-complaint.html> Last Modified: 2021-01-22. 
554 Ficek v. Can. (A.G.) (2013), 432 F.T.R. 245 (FC). (Ficek)

http://www.canada.ca/en/taxpayers-ombudsperson/corporate/about-us/commitment-service.html
http://www.canada.ca/en/revenue-agency/services/about-canada-revenue-agency-cra/complaints-
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payable and determine (a) the amount of refund, if any, to which the taxpayer 

may be entitled … for the year; or (b) the amount of tax, if any …to be paid on 

account of the taxpayer’s tax payable under this Part for` the year.555 [Emphasis 

added] 

 
 

The Ficek case was not the only challenge the Minister of Revenue, i.e., CRA’s, arbitrary and 

unfair use of authority.556 Ficek, however, tested the CRA’s assessment delays caused by its 

diversion of transactions, in a taxpayer’s return, it deems to be anomalies. In this case, the CRA 

rejected a tax credit claim for charitable donations. At issue was the present and future adverse 

ripple impact of assessments that are not done with all due dispatch. 

 
 

The significance of this case was its representation of a class of taxpayers who were disputing (i.e., 

objecting) to the CRA’s assessment (and rejection) of the claimed donations tax credit. In the 2004- 

2006 period alone, there were 27,000-28,000 unresolved disputes (quotation below). Given that 

Ficek was in 2013, this meant that thousands of taxpayers were held in abeyance for almost a decade 

and thus, could not have tax clarity or certainty. The Federal Court noted about the subject charity 

and claimed deductions: 

“It is fair to say that this case is something of a test case. There were 83 similarly 

delayed assessments in 2010 and a larger number for 2011… There are a 

significant number of Notices of Objection filed disputing the denial of the 

charitable donation claims. A CRA official estimated that there were 27,000- 

28,000 Notices of Objection being held in CRA’s Appeals Division…for the 

2004-2006 tax years alone. The Tax Court of Canada has yet to make a 

determination on the deductibility of these charitable donations.”557 

[Emphasis added] 
 
 

555 Ibid. 
556 McNally v. Canada (National Revenue) (2015 FC 767);  Baker McKenzie-Jacques Bernier, “Canadian courts 

are keeping the CRA honest!” Online: 

<https://www.lexology.com/library/detail.aspx?g=0300f4ab-61b9-46ef-8eb4-9117d0dbabc4>. 

“After waiting 18 months for the CRA to assess her return (which it did not do), the taxpayer Ms. Ficek 

wanted to force the CRA to issue a notice of assessment (and the tax refund). Because Ms. Ficek claimed 

credits for certain charitable donations (which gave rise to a refund). As per its service standards, the CRA 

was obliged to process the return and either allow the claim (and refund) or disallow it. The return was not 

processed promptly after its filing with the CRA and the delay affected all aspects of the taxpayer's return. 

Thus, the entire return (including non-contentious items) was at the whim of the CRA.” 
557 Ficek Supra note 526. Paragraph 5 

http://www.lexology.com/library/detail.aspx?g=0300f4ab-61b9-46ef-8eb4-9117d0dbabc4


220  

Interestingly, paragraph 22 of this case was cited in a Taxpayers Ombudsperson report: “…In 

assessing whether the facts exhibit ‘all due diligence’, it is important to bear in mind the purpose 

of the provision, which is to bring some certainty to the taxpayers’ financial affairs at the earliest 

reasonable possible time….558[Emphasis added] Also noted by the Taxpayers Ombudsperson were 

some of the adverse impacts on taxpayers: 

 

[23] The prompt assessment requirement has important consequences within 

the scheme of the ITA. For example, the three-year limitation period on 

reassessment is postponed where there is delay in the initial assessment. The 

taxpayer cannot compel the refund of overpayment of taxes absent an initial 

Notice of Assessment, nor can the taxpayer proceed by way of the objection to 

the Tax Court until an assessment is issued.559 

 
The court articulated the limitations of the CRA’s authority when it wrote: “…Other decisions […] 

confirm that same basic interpretation which provides the Minister with reasonable discretion in 

the timing of assessment. However, the discretion is not unfettered, it must be reasonable and for 

a proper purpose of ascertaining and fixing the liability of the taxpayer.560 [Emphasis added] 

 
 

At paragraph eight of the decision in an interlocutory matter561 (i.e., the CRA-applied, on the basis 

of mootness, to dismiss Ficek’s application for a judicial review to obtain mandamus to compel the 

CRA to assess her 2010 return and a secondary application for a declaration that the Minister did 

not have authority to do what had been done regarding charitable donations and claimed tax 

credits), Phelan J explained: “What lies at the heart of the dispute is that the Winnipeg office of 

CRA established its own policy to hold donor tax assessments in abeyance pending the audit of the 

relevant tax shelter. This was a reversal of the previous policy to issue the assessment first…in 

 

 

 

 
 

558 Ibid. 
559 Ibid. 
560 Ibid. 
561 Ibid.
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effect throughout the country.” The legal issue is whether this new policy meets the obligation to 

assess for taxes “with all due dispatch”.562 Phelan J did not grant the CRA’s application. 

 
 

In the context of First Nation Tax Administration Agreements, this case and others like it, illustrate 

how the CRA may abuse its authority. Processes three and four of schematic 5.1 happened in the 

British Columbia Samaroo v Canada Revenue Agency, 2019 case. 563 The taxpayers were found 

not guilty (i.e., they were acquitted) of tax evasion charges. 

 

3. A powerful institution revisited 
 

The negative impact of the experience on their lives of the Samaroos led to them bringing a tort 

action of malicious prosecution against the individual CRA investigator responsible for their 

prosecution. Although they won at the provincial Superior Court level, and were awarded damages, 

a full bench of the British Columbia Appeal Court overturned this decision564 and the SCC denied 

their appeal application. At issue in the Samaroos’ tort claim was an allegation that individual CRA 

officials had maliciously and wrongly prosecuted them. The outcome of this case does not leave 

aggrieved taxpayers with a strong platform from which to “take on” the CRA but it is nonetheless 

an example to be emulated. At the end of the day, the Samaroos were left with legal costs, 

reputational damage (their credit rating was shot), psychological harm (e.g. they ended up 

divorced), and economic loss (loss of patrons at their business) – they were ruined. 

 
 

Although the CRA walked away victorious, the behaviour of individual CRA officials, as opposed 

to their interpretation or application of a specific sections of a tax act, will continue to be a cause 

of action in private litigation. There is an emerging legal cause565 where taxpayers’ sue individual 

 
 

562 Ibid. 
563 Samaroo v. Canada Revenue Agency, supra note 158. 
564 Samaroo v Canada Revenue Agency, 2018 Supreme Court of British Columbia. 
565 Leroux v Canada Revenue Agency, 2014 Supreme Court of British Columbia. 
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CRA officials in the law of torts. These taxpayers base their legal actions on what they allege to be 

intentionally malicious and harmful actions by CRA officials. At a minimum, the legal “flood 

gates” are now slightly ajar to allow a modicum of restoration for aggrieved taxpayers. But these 

small “wins” have not come easily or cheaply. A critical observation of the taxpayer-CRA fight is 

that, for the most part, business owners and wealthy individuals have been the “trail blazers” in 

taking on the CRA. And, even they have had marginal success against an institution described as 

quasi-judicial with police like powers: 

 

…While most government departments engage in activity that involves contact 

with the public and that may have a significant impact on members of the public, 

few have the potential effect of the tax administration. 

 

In its role as tax collector, the government exercises both administrative and 

quasi-judicial functions in reviewing returns, making reassessments, and 

disposing of appeals at the pre-litigation stage. It also exercises enforcement 

powers similar in some respects to those of the police. 

 

These include the power to require the provision of information and, in certain 

cases, to search and seize; collection powers, including seizure of property and 

garnishment of wages; and, in conjunction with prosecuting attorneys, the 

power to lay criminal charges. In addition, taxpayers are required to disclose 

significant personal information to the revenue authorities… 

 

In the event of a dispute between the tax authorities and a citizen, the citizen 

suffers lost time, expense, and inconvenience, whatever the outcome. Unlike 

government departments…tax administration affects, both in theory and in 

practice, virtually the entire adult population. 

 

It is necessary that the process not only be carried out but also be seen to be 

carried out in a fair, impartial, and non-political manner. However, some 

evidence suggests that this is not always the case:...566 [emphasis added] 
 
 
 

This is a case in which CRA officials were held to have deliberately misled the taxpayer, resulting in a finding 

of misfeasance in public office. The court noted at para. 137 that the CRA has an “obligation to deal fairly 

and openly with all taxpayers and to administer the Act in accordance with the law.” Also, in Chhabra v. 

Canada (1989), 26 F.T.R. 288 (F.C.T.D.), CRA officials were found, according to the headnote, to be 

unrelenting, unreasonable, overzealous, and malicious in pursuing a debt based on a dubious assessment. The 

taxpayer was unrepresented and had not set out any clear cause of action. The court considered a number of 

bases of potential liability, and, finding both “malice and a clear indication that the officials knew that they 

did not possess the power which they purported to exercise”, concluded there was misfeasance in public 

office. The court ordered $1,000 general damages and $10,000 exemplary damages…” 
566 Campbell, Colin; Berry, Maureen (1995). "Back to the Future: Is It Time To Put Revenue Canada into 

Commission?" (PDF). Canadian Tax Journal. 43: 1901–1915 – via Canadian Tax Foundation.
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A reading of the above depicts a situation that can be described as a gross power imbalance. On 

the extreme left of an imaginary enforcement continuum sits natural persons, who do not classify 

as high net wealth taxpayers, 567 and juristic persons e.g. micro- businesses568 and sole proprietors. 

Most First Nation citizens would fall into this category. These taxpaying segments do not have the 

financial resources required to “do battle” with the CRA. To the extreme right of the middle sits 

what can be described as an omniscient, omnipotent, and omnipresent CRA – a classic Goliath 

when compared to the entities on the left. In terms of its powers/resources to engage the CRA, it is 

arguable that multi-national corporations (MNCs), and other large businesses sit very close to, and 

in some cases, overlap with the CRA.  Schematic 5.2 below is the author’s depiction of the 

imaginary continuum: 

When power is defined as “available resources for litigation”, large national enterprises and MNCs 

have an engagement resource platform similar to the CRA; a fight between equals or near equals. 

 
 
 

567 “Revenue Administration : Implementing a High-Wealth Individual Compliance Program”, online: IMF 

<https://www.imf.org/en/Publications/TNM/Issues/2017/05/04/Revenue-Administration-Implementing-a- 

High-Wealth-Individual-Compliance-Program-44805>.“The definition of a HWI (sometimes called a high- 

net-worth individual (HNWI)) commonly used in the financial services sector is an individual or family group 

with a total wealth of USD 1 million or more. A further category, termed ultra-high-net-worth individual 

(UHNWI), usually describes those with accumulated wealth of more than USD 30 million. Such categories 

provide a useful starting point for tax administrations that wish to devise compliance programs for their high- 

wealth populations.” 
568 Benchmark Law, “What is the definition of a small business in Canada? - Benchmark Law”, (28 

September  2019),  online:  Benchmark  Law  Corporation  |  Vancouver  Small  Business  Lawyers 

<https://www.benchmarklaw.ca/2019/09/28/definition-of-a-small-business-in-canada/>. Industry Canada 

identifies a business with fewer than 5 employees as a micro-business. For goods producers, companies with 

between 5 and 100 employees are defined as small businesses. Service-based companies are small businesses 

if they have between 5 and 50 employees. Companies that have over these numbers but under 500 employees 

are declared medium-sized enterprises, while companies with over 500 employees defined as large. 

Schematic 6 CRA-Taxpayer Power 

Relations [Author’s Own] 

http://www.imf.org/en/Publications/TNM/Issues/2017/05/04/Revenue-Administration-Implementing-a-
http://www.benchmarklaw.ca/2019/09/28/definition-of-a-small-business-in-canada/
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This could account for alleged lost revenues, attributed to base erosion and profit shifting 

(BEPS),569 that continues to challenge the CRA.570 For example, in 2014, large corporations 

constituted less than one percent of Canada’s corporate tax base (i.e., 2.1 million corporate tax 

filers) but accounted for 54 percent of federal assessed corporate taxes. This is phenomenal – less 

than one percent of the corporate tax base yields 54 percent of the corporate taxes. 

 
 

Why then does the CRA especially target small and medium enterprises which are known to be the 

primary providers of jobs and source of economic growth? In fact, a 2004 Auditor General 

observation makes this inefficiency and misplaced enforcement of the CRA more bluntly: “…two 

studies conducted by the Agency found that 40 percent of all small and medium enterprises audited 

in a given year had little or no potential tax at risk according to the Agency's computerized risk 

evaluation system.”571 This raises concerns about equity and equality before the law – an important 

consideration for taxpayers and benefit claimants who are not tax literate. This “unscientific” 

targeting of small and medium businesses has significance for a Modern Treaty First Nation’s 

economic development goals. 

 

 

 

 
 

 

569 RSC 1985, c 1 (5th Supp) | Income Tax Act | CanLII. This is the result of complex transfer pricing and 

other “innovative” accounting/financial actions engaged in by MNCs to avoid, and in some cases, evade their 

tax liabilities. These matters are covered in Part XVI Tax Avoidance, Part XVI.1 Transfer Pricing, Part XVII 

Interpretation, Part XVIII Enhanced International Information Reporting, and Part XIX Common Reporting 

Standard. 
570 Canada Revenue Agency, “Tax Gap and Compliance Results for the Federal Corporate Income Tax 

System”, (10 November 2020), online: aem <https://www.canada.ca/en/revenue-agency/corporate/about- 

canada-revenue-agency-cra/tax-canada-a-conceptual-study/taxgap-compliance-results.html> Last Modified: 

2020-11-19. 

An interesting observation is “…approximately 2.1 million corporate tax filers of which more than 99% were 

comprised of SMEs… less than one percent were large corporations for tax year 2014. Corporate tax filers 

reported approximately $298 billion in taxable income and $40.9 billion in total federal tax payable for tax 

year 2014. Large corporations alone reported about 52% of the total corporate taxable income and 

contributed to about 54% of the federal tax assessed in respect of corporations.” [Emphasis added] 
571 Office of the Auditor General of Canada Government of Canada, “Chapter 5—Canada Revenue Agency— 

Audits of Small and Medium Enterprises”, (1 March 2004), online: <https://www.oag- 

bvg.gc.ca/internet/English/parl_oag_200403_05_e_14897.html> at 5 Last Modified: 2004-03-30. 

http://www.canada.ca/en/revenue-agency/corporate/about-
http://www.canada.ca/en/revenue-agency/corporate/about-
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Small and medium businesses are the most likely type of private enterprise to operate on their 

territories. When this is considered with the CRA’s pressure to increase revenue collections, a 

possible “negative systemic bias” towards First Nation entrepreneurs emerges as a risk. Given 

historical political, economic and social disadvantages, these businesses may be on the receiving 

end of CRA audit and other types of “heavy-handedness”. This observation cannot be ignored 

given the statistics presented in the footnote (570) above – one percent of companies (i.e., large 

corporations) accounted for fifty-two percent of the total corporate income tax collected by the 

CRA in 2014. A focus on small businesses, including Indigenous entities, is highly probable. 

 
 

An argument can be made that the CRA should focus a preponderance of its resources on auditing 

and assessing large corporations rather than small businesses. Since the CRA does not seem to do 

this but targets small and medium size businesses, arguably “soft targets”, Modern Treaty First 

Nations with Tax Administration Agreements must make informed decisions to put in place an 

institutional arrangement that minimizes overzealous audit and enforcement actions by the CRA – 

especially actions that target their burgeoning economic bases. 

 
 

3.1 A hard pushback of CRA abuse of authority 
 

The previous section highlighted the power imbalance between the CRA and taxpayers / benefit 

claimants. The courts have become a hard check on alleged CRA unlawful actions, however, 

because of the required financial resources, litigation is not an equitable redress option. The 

following presents the salient points of some cases regarding alleged CRA unlawful actions. If a 

taxpayer or benefit claimant seeks a remedy for alleged wrongful interpretation and application of 

these laws by the CRA, the first point of legal challenge, outside the ambit of the CRA, is the Tax 

Court (established as a superior court in 1983 through the Tax Court of Canada Act). This court 
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has jurisdiction to adjudicate matters of law as set out in tax and benefits legislation.572 Appeals of 

Tax Court decisions go to the federal appeal court. Matter may go the Supreme Court of Canada 

only if leave to appeal is given. For example, a decision that investment income was personal 

property, under the section 87 tax exemption set out in the Indian Act, was given by the SCC. This 

was the subject in Bastien v. Canada, 2011573 (Bastien); the case clarified that investment income, 

earned by a financial institution located on First Nation territories, is protected by section 87. 

 
 

Disputes regarding the interpretation of tax and benefit laws cannot include collateral attacks on 

individual CRA officials or the CRA as a juristic entity. Such matters are adjudicated as a matter 

of tort law - negligence and malfeasance (i.e., wrongful action causing harm). For example, before 

Samaroo (the British Columbia restaurant owner) there were three precedent setting cases - Leroux 

v Canada Revenue Agency 2012; McCreight v Canada 2013; and Gordon v R 2013.574 These and 

other cases have increased the probability for aggrieved taxpayers to get (even partially) a common 

law remedy for harm they suffered because of unlawful CRA actions. They opened the legal door, 

only slightly, for a duty of care relief. 

 

 

 

 
 

 

572 Legislative Services Branch, “Consolidated federal laws of Canada, Tax Court of Canada Act”, (21 June 

2018), online: <https://laws-lois.justice.gc.ca/eng/acts/t-2/fulltext.html> Last Modified: 2018-06-21. The 

Tax Court of Canada (under section 12 of the Tax Court of Canada Act) has exclusive original jurisdiction 

to hear and determine appeals and references to the Court on matters arising under the following Acts: Income 

Tax Act; Employment Insurance Act (formerly the Unemployment Insurance Act); Part IX of the Excise Tax 

Act (GST); Canada Pension Plan; Old Age Security Act; Petroleum and Gas Revenue Tax Act; Cultural 

Property Export and Import Act; Customs Act (Part V.1); Air Travellers Security Charge Act; Excise Act, 

2001; Softwood Lumber Products Export Charge Act, 2006; War Veterans Allowance Act; Civilian War- 

related Benefits Act; section 33 of the Veterans Review and Appeal Board Act. 
573 Bastien Estate v Canada, [2011] 2 SCR 710. The SCC explained: “…In 2003, the Minister of National 

Revenue made an assessment in which he added the investment income to B’s income for the 2001 taxation 

year. The assessment was confirmed and B’s estate appealed unsuccessfully to the Tax Court of Canada and 

the Federal Court of Appeal…” 
574 Alan Macnaughton et al, “Canadian Tax Journal Editorial Board /Comite de Rédaction de la Revue Fiscale 

Canadienne” 325. Leroux v. Canada Revenue Agency [2012 DTC 5050 (BCCA)] (Leroux), Gordon v. R. 

[2013 DTC 5112 (FC)] (Gordon), and McCreight v. Canada (Attorney General) [2013 ONCA 483] 

(McCreight). 
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In Leroux the taxpayer relied on the Taxpayers’ Bill of Rights as the standard to which CRA 

officials must adhere. In a fourth case, Ereiser v Canada 2013575 (Ereiser), the Federal Court of 

Appeal (FCA) clarified that the Tax Court does not have jurisdiction over common law matters i.e., 

alleged negligence and/or malfeasance of individual CRA officials. But it also confirmed that such 

disputes were possible when it declared that “…an action in tort is the proper remedy for a taxpayer 

subjected to an abusive audit”. 576 In so doing, the FCA opened the door for a common law relief 

although it denied Ereiser leave to appeal. 

 
 

These four cases gave many taxpayers hope that CRA officials, as individuals acting on their own 

volition and contrary to CRA policies and procedures, could be sued when their behaviour was 

intentionally aimed to cause harm. The relevance of seeking relief from CRA unlawful actions 

through the courts touches the issue of First Nation sovereignty (i.e., subjecting citizens to Canadian 

courts) and individual rights (i.e., to not be harmed by Canadian government action). Tax 

Administration Agreements require both. First Nations, and Modern Treaty First Nations in 

particular, must seriously consider the implications of relinquishing their surplus 

sharing/redistribution authority. 

 

 

3.2 Enforcing charter rights 
 

The harm caused to individual taxpayers and benefit claimants because of unlawful CRA 

institutional actions, and the actions of individual CRA officials, goes to the core of fundamental 

rights and freedoms. Section seven of the Charter protects “…life, liberty and security of the 

person, and the right not to be deprived thereof except in accordance with the principles of 

 

 

 

 
 

575 Ereiser v. Canada, supra note 498. 
576 Ereiser v. Canada, FCA, supra note 499
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fundamental justice”.577 When a taxpayer or benefit claimant alleges intentional harm caused by a 

CRA official, it may be an infringement of his/her section seven right. 

 
 

Although not couched in Charter terms, in Ludmer v Attorney General of Canada, 2018578 the 

Court, at paragraph [136] relied on Article 1376 of the Quebec Civil Code579 to adjudicate a 

complicated dispute about off-shore investment income, involving high net worth taxpayers. At 

issue were two questions: the standard of care owed by the CRA to taxpayers; and CRA eligibility 

for immunity based on section 3(a) of the Crown Liability and Proceedings Act.580 The Court 

concluded: 

…the general principles of civil liability applicable to private persons under 

Québec law also apply to the actions of the federal Crown…the rules in the 

book on obligations apply to the State…The first paragraph of Article 1457 

C.C.Q. provides as follows: ‘Every person has a duty to abide by the rules of 

conduct incumbent on him, according to the circumstances, usage or law, so as 

not to cause injury to another’. This means that in principle, the CRA commits 

a fault if it does not meet the standard of a reasonable person in similar 

circumstances.581 [Emphasis added] 

 
 

Ludmer confirmed the CRA’s obligation to meet the reasonable person duty of care standard. In so 

doing, the Court established a precedent for a section 3(b) type obligation in other provinces. This 

section concerns “Liability (and a duty of care) and Civil Salvage”: 

3 The Crown is liable for the damages for which, if it were a person, it would 

be liable 

(a) in the Province of Quebec, in respect of 

(i) the damage caused by the fault of a servant of the Crown, or 
 
 

577 Constitution Act, supra note 12. 
578 Ludmer c. Attorney General of Canada, 2018 QCCS 3381 (CanLII), online: <https://canlii.ca/t/ht9nl>, 
579 “Section 1376 | Annotated Civil Code of Québec |”, online: 

<https://ccq.lexum.com/w/ccq/en#!fragment/sec1376/BQCwhgziBcwMYgK4DsDWszIQewE4BUBTADw 

BdoJC4BGAZgHYA2ASgBpltTCIBFRQ3AE9oAchGtKYXAj4DhYiYSkIAynlIAhYQCUAogBldANQC 

CAOQDCu1qTAAaKWxxmzIA>.1376. The rules set forth in this Book apply to the State and its bodies, 

and to all other legal persons established in the public interest, subject to any other rules of law which may 

be applicable to them. [Emphasis added] 
580 Crown Liability and Proceedings Act (R.S.C., 1985, c. C-50), online: <https://laws-

lois.justice.gc.ca/eng/acts/c-50/> Last Modified: 2019-09-01. 
581 Ludmer, supra note 578
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(ii) the damage resulting from the act of a thing in the custody of or owned by 

the Crown or by the fault of the Crown as custodian or owner; and 

(b) in any other province, in respect of 

(i) a tort committed by a servant of the Crown, or….582 [Emphasis added] 

 
Of further significance is that the Quebec Court distinguished itself from a previous Alberta Court 

of Appeal583 (Grenon v. Canada Revenue Agency, 2017) case which found differently. The Alberta 

Court concluded that the CRA cannot be sued for negligence. It did, however, leave the door 

slightly ajar for a tort of malfeasance. The Quebec court quoted the following excerpt from the 

Grenon judgment: 

 

[25] In our view, it is plain and obvious that an action in negligence cannot 

succeed. It is clear that, because of the inherently adverse relationship between 

auditors who are exercising a statutory function and taxpayers, a finding of 

sufficient proximity to ground a private law duty of care does not exist. The 

chambers judge correctly applied the Chief of Cooper-Anns test and considered 

foreseeability and proximity to reach the same conclusion. Not only is her 

decision entitled to deference, the chambers judge could have gone further to 

conclude that public policy considerations also militate against finding the 

existence of a prima facie duty of care in this case.584 [Emphasis added] 

 
 

The Court distinguished Ludmer from Grenon, and its reliance on Chief of Coopers585-Ann, in two 

ways: firstly, by pointing out that “this decision (Grenon) is based on common law notions of duty 

of care, proximity, foreseeability and public policy that have no application in Québec”; and 

secondly, based on the SCC’s finding, in R. v. Imperial Tobacco Canada Ltd., 2011586, the 

immunity provided by the Crown Liability and Proceedings Act is limited to only true core policy 

acts. This raises the question: what is a “true core policy” versus “operational” decisions and 

actions?   In Imperial Tobacco  McLachlin  C.J.,  explained  “…core policy’ government   

 
 

582 Ibid. 
583 Grenon v Canada Revenue Agency, 2017 Court of Appeal (Grenon). par. 25. Contra, Leroux v Canada 

Revenue Agency, 2014 BCSC 720. 
584 Ibid. 
585 Cooper v. Hobart, [2001] 3 S.C.R. 537, 2001 SCC 79 25. 
586 R. v. Imperial Tobacco Canada Ltd., 2011 (Imperial Tobacco); Hinse v. Canada (Attorney General), 

(2015) 35 78. par. 21.; Canadian Food Inspection Agency v. Professional Institute of the Public Service of 

Canada, 2010 SCC 66. par. 25 
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decisions protected from suit are decisions as to a course or principle of action that are based on 

public policy considerations, such as economic, social and political factors, provided they are neither 

irrational nor taken in bad faith.”587 [Emphasis added] 

 
 

In the context of CRA auditors carrying out an audit but not following CRA internal procedures 

and processes, such behaviour cannot be “rational” even though there is an inherently adverse 

relationship between auditors who are exercising a statutory function and taxpayers. The same 

applies to a CRA investigator who unlawfully carries out a search and seize operation despite 

section eight of the Charter, “Everyone has the right to be secure against unreasonable search or 

seizure”.588 

 
 

In Ludmer, the Court found that “even in cases where an immunity is available if the Crown or 

public body acts in good faith, it does not protect the Crown where the plaintiff demonstrates bad 

faith on the part of the Crown or public body, as that term is broadly defined by the Supreme Court 

in Hinse”. 589 This statement seems contradictory but it basically confirms that if a taxpayer can 

prove ‘…serious recklessness that reveals a breakdown of the orderly exercise of authority so 

fundamental that absence of good faith can be deduced and bad faith presumed,”590 then the 

immunity cannot be a shield. 

 
 

In other words, the CRA has a duty to put in place the necessary controls to prevent individual 

officers from abusing their authorities and where it fails, this can be deemed to be “intent”. The 

Court relied upon the following excerpt from Hinse: 

 
 

587 Ibid. 
588 Constitution Act, supra note 12 
589 Ludmer c. Attorney General of Canada, supra note 578. 
590 Ibid. 
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[53] In sum, decisions of the Minister that are made in bad faith, including 

those demonstrating serious recklessness — as defined in Finney and Sibeca 

— on the Minister’s part, fall outside the Crown’s qualified immunity. Bad 

faith can be established by proving that the Minister acted deliberately with the 

specific intent to harm another person. It can also be established by proof of 

serious recklessness that reveals a breakdown of the orderly exercise of 

authority so fundamental that absence of good faith can be deduced and bad 

faith presumed.591 [Emphasis added] 

 
 

What is the “true core policy” when a CRA auditor or investigator acts in ways that force small 

businesses to incur onerous financial costs, psychological harm and reputational damage because 

they dispute an incorrect tax assessment? For example, the CRA auditor acts to “freeze” bank 

accounts and registers a lien against the taxpayer’s home. In Ludmer, such actions resulted in 

“damages caused by the fault of a servant of the Crown”. 

 
 

It is arguable that these “damages” are to the taxpayer’s life, liberty, security of person and 

protection from unreasonable search or seizure. Ludmer distinguishes between an abuse of 

“process” (e.g. the CRA’s processes) and an abuse on the “merits” (the CRA acted correctly to 

recover taxes owed). Basically, if charged based on reasonable grounds, the accused must incur 

legal costs to defend him/self but cannot recover these costs even if vindicated: 

[730] With respect to the recovery of professional fees, the Québec Court of 

Appeal established in Viel that a litigant cannot recover as damages the fees 

paid to his or her attorney for conducting litigation even if the litigation is 

successful and is in response to a fault or abusive conduct by the other party. 

Legal fees for conducting litigation are recoverable as damages only where the 

conduct of the other party during the litigation amounted to an abuse of process. 

The distinction is between “abuse on the merits” and “abuse of process…”592 

[Emphasis added] 

 
 

If an alleged tax evading taxpayer is successful in both the tax and criminal courts, there is no 

compensation awarded to the taxpayer for the emotional suffering, financial loss, and reputational 

 
 

591 Ibid. para 145 
592 Ibid. 
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593 Ibid. 

damage unless the courts find an abuse of process. To prove “abuse of process”, the taxpayer must 

engage in another round of litigation (requiring more financial resources). This distinguishes the 

likes of Ludmer from the majority of “ordinary” taxpayers who hesitate to take the trepidatious step 

to litigate. The Court acknowledged the power dynamics between the CRA and wealthy taxpayers 

at paragraph 228: “…(it is) undoubtedly true that the CRA was outgunned by Oslers and Davies 

[Ludmer’s representatives] and the other counsel representing the SLT shareholders….”.593 

 
 

Ludmer demonstrates that the “access to justice” a taxpayer has is commensurate with the resources 

he/she/it has available for such purposes. Given the economic challenges that many First Nations 

confront, should precious resources be diverted in disputes and litigation with the CRA? Would 

such actions not diminish sovereignty and citizen rights? This is particularly important given the 

dire need for First Nation to economically develop their communities and empower their citizens. 

What does legal pluralism mean in the context of surplus production and sharing/redistribution. 

 
 

Is the Canadian taxation and benefits system aligned to First Nation Indigenous counterparts? For 

example, should First Nation taxpayers and benefit claimants get bogged down with having to 

prove “abuse of process” and to distinguish this from “abuse on the merit”? Of what relevance are 

legal gymnastics, based on Canada’s legal system, to the upliftment and overall welfare of First 

Nation Peoples? Perhaps the time has come for an overhaul of the First Nation-Tax Administration 

Agreement relationship? 

 
 

4. Courts and First Nation-CRA disputes 
 

The first part of this chapter considered how the power imbalance between the CRA and all 

taxpayers have been adjudicated by the courts. It highlighted the fact that most ordinary taxpayers 
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are unable to pursue the litigation route because of the prohibitive costs so the majority of cases 

have involved high net worth individuals or medium to large business enterprises. The section 

focuses on the Court’s adjudication of disputes between First Nation individuals and the CRA 

regarding the section 87 exemption. 

 
 

Although section 87 is not the focus of this thesis (i.e., except for the James Bay and Northern 

Quebec modern treaty, other Modern Treaty First Nations have surrendered their s.87 exemption), 

the discussed section 87 cases are significance because they highlight the CRA’s heavy-handedness 

when it decides what “personal property” it will allow, as exempt income, within the section’s 

ambit. The underlying logic is that this CRA predisposition may extend to its administration of 

Modern Treaty First Nation tax laws; this would effectively compromise the sovereignty of these 

Modern Treaty First Nations and the rights of their citizens. 

 
 

4.1 Understanding section 87 jurisprudence 

 

The Indian Act came into effect in 1876 - 41 years before the Income Tax Act in 1919 - when an 

income or direct consumption tax did not exist. This chronology helps to understand the intention 

of section 87 especially with regard to personal property. This has been a vexing legal question 

about which Modern Treaty First Nations are no longer concerned. However, the way section 87 

has been applied by the CRA and interpreted by the Courts may ripple through the Modern Treaty 

First Nation-Tax Administration Agreement--CRA arrangement. Section 87 reads as follows: 

 

(1) Notwithstanding any other Act of Parliament or any Act of the legislature 

of a province, but subject to section 83 and section 5 of the First Nations Fiscal 

Management Act, the following property is exempt from taxation: 

(a) the interest of an Indian or a band in reserve lands or surrendered lands; and 

(b) the personal property of an Indian or a band situated on a reserve. 

 

(2) No Indian or band is subject to taxation in respect of the ownership, 

occupation, possession or use of any property mentioned in paragraph (1)(a) or 

(b) or is otherwise subject to taxation in respect of any such property. 
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(3) No succession duty, inheritance tax or estate duty is payable on the death of 

any Indian in respect of any property mentioned in paragraphs (1)(a) or (b) or 

the succession thereto if the property passes to an Indian, nor shall any such 

property be taken into account in determining the duty payable under the 

Dominion Succession Duty Act, chapter 89 of the Revised Statutes of Canada, 

1952, or the tax payable under the Estate Tax Act, chapter E-9 of the Revised 

Statutes of Canada, 1970, on or in respect of other property passing to an 

Indian.594 [Emphasis added] 

 
The above is incorporated into the Income Tax Act by section 81(1)(a): "[T]here shall not be 

included in computing the income of a taxpayer for a taxation year,  an amount that is declared 

to be exempt from income tax by any other enactment of the Parliament of Canada".595 To date, the 

jurisprudence regarding CRA-First Nation taxpayer disputes have primarily centered on (1)(b) of 

section 87, “the personal property of an Indian or a band situated on a reserve” with income, derived 

from employment, employment insurance, investments, business, or real property, being deemed 

“personal property”.596 

 
 

The jurisprudence regarding First Nation taxpayers and CRA disputes mainly pertain to the 

interpretation of a law – the Indian Act, especially section 87. This issue does not extend to Modern 

Treaty First Nations with their own tax laws. Information, regarding the way the CRA interprets 

Modern Treaty First Nation tax laws, and the manner (i.e., behaviours of CRA officials) in which 

these laws are administered, is either not available or inaccessible (e.g., records may be kept by the 

CRA but not available to the public). Anything said about the Modern Treaty First Nation-Tax 

Administration Agreement-CRA arrangement is conjecture. 

 
 

Until empirical impact assessments are carried out, theoretical discussions about the potential risk 

of Tax Administration Agreements to Modern Treaty First Nation sovereignty and citizen rights, 

 
 

 

594 Indian Act, supra note 19. 
595 RSC 1985, c 1 (5th Supp) | Income Tax Act | CanLII, supra note 565. 
596 Ibid.
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based on the past actions of the CRA against both First Nation and non-First Nation taxpayers, has 

merit. Questions contemplated must include what non-First Nation taxpayer litigation reveals about 

the CRA’s conduct? 

 
 

When engaging non-First Nation taxpayers, are simple (very few expenses or deductions as is the 

case with many natural person taxpayers) and complex (businesses, sole proprietors or high net 

wealth individuals) taxpayers treated similarly? What can be garnered from court cases wherein a 

non-First Nation taxpayer alleges administrative and tortious abuses by the CRA? At the heart of 

these questions is a concern that aberrant CRA behaviours, even if only in a small “select” number 

of cases, may extend to Modern Treaty First Nation taxpayers. The challenge is to bridge the divide 

between the desired First Nation-Crown reconciliation and a CRA that seems to disregard the sui 

generis rights of First Nation taxpayers. 

 
 

4.2 A prejudicial CRA 
 

What follows is a summary of prominent section 87 court cases. However, other than to illustrate 

the CRA’s aggressive actions and intentionally narrow interpretations, regarding eligible exempt 

income, these cases are not directly related to the thesis because Modern Treaty First Nations have 

opted out of the Indian Act and its section 87 exemption. The cases do, however, give an indication 

of the institutional and perhaps individual CRA officers’ attitude and treatment of First Nation 

taxpayers in general. 

 
 

Legal disputes have dealt with what constitutes income located on a reserve. The central issue in 

these cases is the extent to which the income of a First Nation citizen qualifies for section 87 

exemption. The following cases reveal a revenue authority that aggressively assesses First Nation 

taxpayers, from an assimilationist vantage point, to severely limit section 87 protection and the sui 
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generis rights of First Nation Peoples. The cases illustrate a pattern of CRA behaviour has relentless 

tried to narrow the scope of section 87. This raises concerns for Modern Treaty First Nation-CRA- 

Tax Administration Agreement arrangements in that the behaviour of the CRA is unwarranted in a 

context of Crown-First Nation reconciliation, nation-to-nation recognition, and First Nation 

sovereignty. This is particularly poignant if Modern Treaty First Nations desire to imbibe their tax 

systems with Indigenous surplus creation and sharing traditions and/or laws. 

 

4.3 Defining personal property 
 

At the core of CRA administrative behaviour seems to be a fear that First Nation taxpayers will 

have an unfair advantage vis a vis non-First Nation taxpayers, especially in the 

commercial/economic mainstream. There seems to be little regard, if any, for the sui generis status 

of First Nation taxpayers. The core disputed issue has been what falls into the personal property 

basket. The CRA seems to take an aggressive attitude by reading into section 87 limitations that 

are not explicit; this leaves a significant administrative power, with wide First Nation economic 

repercussions, with the CRA. Arguably, this CRA institutional “attitude” is a legacy of the 

assimilationist policy intentions of the Indian Act explained below: 

 

Canadian Indian policy…has…two components: (1) “’civilizing’ the Indian 

population and achieving assimilation and integration as soon as possible,” and 

(2) “protection of the Indians and their land from abuse and imposition until 

such time, as being ‘civilized,’ such protection was superfluous.”...In 1850 (sic) 

the Province of Canada passed “An Act for the protection of Indians in Upper 

Canada from imposition, and the property occupied or enjoyed by them from 

trespass and injury.”…(In) 1857 (an) “Act to Encourage the Gradual 

Civilization of Indian Tribes” afforded an explicit statement of the policy of 

assimilation in providing for the enfranchisement of Indians of a “sufficiently 

advanced” education or “sufficiently intelligent to be capable of managing their 

own affairs.”597 

 

Between 1951 and 1988, the Indian Act’s protection of personal property was amended only twice. 

In 1951, section 87 took its current form, but for approximately twenty years not many legal 

 
 

597 Bartlett, supra note 303. 
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disputes occurred regarding its interpretation. In 1972 the Department of National Revenue 

published a policy outlining how income received by an “Indian” would be interpreted. Of note is 

section (h)(vi) which states: “Income from other sources is generally considered to be located at 

the payer’s principal place of business for purposes of determining whether or not it is on a reserve. 

This general rule will apply to such amounts as annuity payments, unemployment insurance 

benefits, old age security payments and supplement, scholarships, bursaries, pension and Canada 

Pension plan benefits.”598 

 
 

Based on the above inclusion of “bursaries” as income, one of the first noteworthy legal disputes, 

in which the CRA overreached when interpreting section 87, concerned First Nation education 

bursaries. In Greyeyes v. The Queen, 1978,599 the Federal Trial Court ruled in favour of a plaintiff 

“status” First Nation student who, in line with her First Nations Treaty 6 agreement, was awarded 

an education bursary by the Department of Indian Affairs and Northern Development. The CRA 

alleged that the bursary, less an exemption of $500, was to be included in her total annual income. 

The court referred the matter back to the Minister of National Revenue for reassessment on the 

basis that the scholarship was not taxable income in the First Nation student’s hands because the 

bursary was awarded pursuant to the Treaty and made by the Crown. 

 

 

4.4 Debtor situs and personal property test 
 

In Nowegijick v The Queen, 1983600 the court found in favour of the First Nation appellant - “…a 

registered Indian living on a reserve, (who) objected to the income tax assessment on his wages. 

He was employed by an Indian corporation having its head and administrative offices on the reserve 

 

 

 
 

598 Delgamuukw v. British Columbia, supra note 281. p.211 
599 Greyeyes v The Queen, 1978 Federal Court. 
600 Nowegijick v The Queen, [1983] 1 SCR 29. 
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and was paid at the corporation head office. The actual work was done off the reserve….”.601 The 

court relied on the international private law principle regarding the domicile of the debtor (i.e., the 

debtor situs test). Because Mr. Nowegijick’s employer, the Gull Bay Development Corporation, 

was resident on the reserve, the reserve was the “situs”; Mr. Nowegijick’s employment income was 

protected by section 87. 

 
 

A paragraph from the SCC judgment eloquently summarized the debate; there is no mistaking the 

legal edict to the CRA regarding the sui generis position of First Nation citizens: 

 

“Treaties and statutes relating to Indians should be liberally construed and 

doubtful expressions resolved in favour of the Indians…The primary task in 

this case is to construe the words "no Indian . . . is ... subject to taxation in 

respect of any such [personal] property". Income is personal property; taxable 

income is equally personal property. A tax in respect of wages is a tax in respect 

of personal property. The effect of s. 87 is not only to exempt what can properly 

be described as direct taxation on property; it also exempts persons from 

taxation.” 602 [Emphasis added] 

 
 

Eleven years later, in Williams v. Canada, 1992603 this test changed to the “connecting factors” test. 

Williams added elements, developed in other court cases, that were not explicit in section 87. This 

test is dealt with below. In the matter of Mitchell v. Peguis Indian Band, 1990604 section 87 was not 

directly at issue; the case involved section 90(1)(b) of the Indian Act - the protection, from 

attachment, of personal property given pursuant to treaty and deemed to be situated on a reserve: 

“90 (1) For the purposes of sections 87 and 89, personal property that was (a) purchased by Her 

Majesty with Indian moneys or moneys appropriated by Parliament for the use and benefit of 

 

 
 

 

601 Ibid. 
602 Ibid. 
603 Williams v Canada, [1992] 1 SCR 877. 
604 Mitchell v Peguis Indian Band, [1990] 2 SCR 85. This case explored the purpose of ss. 87 , 89 and 90. 

At pages 130-31, La Forest J. concluded that the sections were not intended to give an economic benefit but 

rather to preserve reserve lands and to ensure that the use of personal property on these lands was not eroded 

by government taxation or creditor seizure. It relied on the sui generis notion of “Indian qua Indian”. 
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Indians or bands, or (b) given to Indians or to a band under a treaty or agreement between a band 

and Her Majesty, shall be deemed always to be situated on a reserve.”605 

 
 

The legal issues emanated from a dispute between a legal firm that assisted the Peguis First Nation 

to recoup unlawful consumption tax imposed on it by Manitoba Hydro (a Crown corporation). After 

a successful claim against Manitoba Hydro, the law firm and the First Nation disagreed about the 

payment of legal fees. The former sought relief through garnishment but section 90(1)(b) was used 

as a shield. The SCC narrated: 

 

Manitoba Hydro invalidly imposed a tax upon the Peguis Indians in respect of 

the sale of electricity on a reserve. The Government of Manitoba subsequently 

settled the Indians' claim for the return of the taxes paid. Appellants obtained a 

prejudgment garnishing order against the settlement to the extent of their fees 

for representing the Indians in the settlement negotiations. Respondents applied 

to have the garnishing order set aside because personal property given pursuant 

to treaty and deemed to be on a reserve is not subject to attachment by a non- 

Indian. Both the trial judge and the Court of Appeal held that the funds could 

not be garnisheed. Their conclusion was based on their interpretation of s. 

90(1)(b) of the Indian Act. The courts below held that the garnished moneys 

were personal property given to a band under an agreement between a band and 

Her Majesty, and that the words "Her Majesty" in s. 90(1)(b) of the Act include 

not only the federal Crown but also the provincial Crown. These courts 

concluded that the moneys in question were "personal property" within the 

meaning of s. 90(1)(b) and so deemed to be situated on a reserve and, therefore, 

protected from garnishment by virtue of s. 89(1)…. 606 

 
 

Mitchell clarified the strength of sections 87, 89(1) and 90(1)(b) of the Indian Act and the need for 

them to be interpreted generously. If this is the legal edict, why is the CRA “heavy handed” in its 

interpretation of section 87; and what are the implications for Modern Treaty First Nation’s 

sovereignty and citizen rights when CRA officials are delegated enforcement and debt collections 

powers? 

 

 

 
 

605 Indian Act, supra note 19. 
606 Mitchell v. Peguis Indian Band, supra note 604. 
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Thirteen years later, a claim that tax exemption was a treaty right, not a legislated (section 87 Indian 

Act) exemption, was raised in Benoit v. Canada, 2002.607 A citizen of one of the 40 First Nations 

comprising Treaty number eight, Mr. Benoit (and other First Nations) challenged the prevailing 

interpretation that limited section 87 to property (including income) on a reserve. The applicant 

argued for a general tax exemption based on how First Nation negotiators understood the issue of 

tax when they concluded Treaty number eight. At trial, Benoit successfully argued that the First 

Nation Treaty negotiators understood that their peoples would be exempt from all taxes irrespective 

of where they lived (on or off reserve territories). 

 
 

Amongst other pieces of evidence, the trial judge relied on correspondence sent by the Crown 

negotiators, having concluded Treaty number eight, to their principals. In this document, the Crown 

negotiators acknowledged concerns raised by the First Nation negotiators regarding the imposition 

of any taxes on their peoples. The Crown negotiators’ verbatim words were a critical consideration 

at trial: “We assured them that the treaty would not lead to any forced interference with their mode 

of life, that it did not open the way to the imposition of any tax…”608 

 
 

The trial judge concluded, based on the Honour of the Crown and that Treaty 8 rights had not been 

extinguished prior to sections 25 and 35 of the Constitution Act, the misunderstanding about taxes 

should be interpreted in line with the First Nations’ interpretation. The following excerpt from the 

Trial Court’s judgment was quoted by the Federal Court of Appeal (FCA): 

For the reasons provided, I declare that: 

(a) the Plaintiffs are entitled to claim the benefits of Treaty No. 8, including the 

Treaty Right not to have any tax imposed upon them at any time for any reason; 

(b) the Treaty Right was not extinguished prior to April 17, 1982; and is now 

protected from extinguishment by the Constitution Act, 1982 and is binding on 

Canada to honour and uphold; (c) the imposition of any tax by Canada on the 
 
 

607 Benoit v. Canada, 2002 FCT 243 (CanLII), online: <http://canlii.ca/t/l7m> 
608 Canada v. Benoit 2003 FCA 236 (CanLII), online: <http://canlii.ca/t/4h0l> 



 
609  Ibid. 
610 Ibid. 
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Plaintiffs is an unjustified breach of the Treaty Right. I also declare that: The 

application of Federal taxation provisions to Indian beneficiaries of Treaty 8 is 

inconsistent with s.35 of the Constitution Act, 1982, Schedule B to the Canada 

Act 1982 (U.K.), and is therefore, to the extent of the inconsistency, of no force 

and effect….609 

 
 

The trial court’s decision was reversed by the FCA based on a re-interpretation of the facts (i.e., 

evidence) of the case. Because of the potential impact for them, along with the federal government 

Deputy Attorney General, the provinces of British Columbia, Saskatchewan and Alberta were 

represented by their Attorney Generals. For a unanimous Federal Court of Appeal, Nadon A.J., 

wrote: 

[117] Since there is nothing in the record which can reasonably support the 

conclusion reached by the Trial Judge, I am compelled to find that he made a 

palpable and overriding error. The Trial Judge appears to have failed to consider 

a sizeable portion of the evidence and to have misapprehended material 

evidence. Had he not made these errors, he could only have come to the 

conclusion that the evidence adduced by the respondents was not sufficient to 

allow him to reach the conclusion that he did. 

 

[118] Consequently, I conclude that the respondents did not establish that the 

Aboriginal signatories of Treaty 8 understood that the Treaty Commissioners 

had made a promise exempting them from taxation at any time for any reason. 

 

[119] For all of these reasons, I would allow the appeal, set aside the judgment 

of the Trial Division….610 

 

The FCA found that Mr. Benoit (and others) did not provide sufficient factual information to show 

that Treaty number 8 provided an overarching tax exemption. The Supreme Court of Canada (SCC) 

denied leave to appeal. It would seem that post 2000, First Nation Peoples’ shelter from Canada’s 

tax system, based on their sui generis and section 87 status, was continually narrowed by 

jurisprudential tests developed by Canada’s courts but shaped by the CRA and its legal team (i.e., 

Attorney General officials). 
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4.5 Connecting Factors Test for different income sources 
 

Examples of how First Nation Peoples’ protection from taxation was significantly eroded is also 

found in Williams v. Canada, 1992.611 The revenue authority again adopted an aggressive technical 

interpretation regarding unemployment insurance benefit. A status First Nation person, Mr. 

Williams lived on the territories of his First Nation. He was employed and paid by a company also 

domiciled on the First Nation territory. During his employment, he contributed to and subsequently 

received a regular and enhanced unemployment insurance benefit. Because the unemployment 

insurance benefit was processed and paid out of the Commission’s Vancouver center, the Receiver 

of Revenue deemed it to be outside the scope of the section 87 protection. Mr. Williams objected 

but was overruled by the Minister. As per the SCC: 

 

The appellant then appealed to the Federal Court, Trial Division which 

concluded that, under the Indian Act, both the regular and enhanced 

unemployment insurance benefits were exempt from taxation. The Federal 

Court of Appeal set aside the judgment holding that only the enhanced portion 

of those benefits was exempt. The issue in this case is the situs of 

unemployment insurance benefits received by an Indian for the purpose of the 

exemption from taxation provided by s. 87 of the Indian Act.612 

 
 

The SCC held that the “situs of the receipt of unemployment insurance benefits cannot be 

determined in the same way the conflict of laws determines the situs of a debt613” and, therefore, 

held in favour of Mr. Williams. This changed the domicile test to the “connecting factors” test. The 

SCC took special care to clarify that any section 87 exemption was not intended to privilege First 

Nation Peoples when they engaged in economic activities off their territories. Gonthier J. wrote: 

“[T]he purpose of the legislation is not to remedy the economically disadvantaged position of 

Indians by ensuring that Indians may acquire, hold, and deal with property in the commercial 

 

 

 
 

611 Williams v. Canada, supra note 603. 
612 Ibid. p.878 
613 Ibid. 
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mainstream on different terms than their fellow citizens.”614 These words reflect the assimilationist 

understanding of the Indian Act, because it differentiates between mainstream economic activities 

and a peripheral economic space for the “Indian qua Indian”. 

 
 

4.6 Pre-2000 tests “Intimately Connected” and “Integral Part of Reserve Life” 
 

In 1997 and 1998, two types of earned income were at issue: employment and business. In Folster 

 

v. Her Majesty the Queen, 1997615 the court did not rely on the connecting factors test. The case 

has been summarized as follows: 

 

The Folster case appears to represent one of the rare exceptions to the general 

rule that the employer must reside on a reserve and the employee must perform 

all or most of his or her employment duties on a reserve. While the various 

factors connecting the income to the reserve were considered in Folster, the case 

was decided on the basis of the deeming provisions in section 90(1)(a) rather 

than on application of the “connecting factors test”. 616 

 
 

In this case, a First Nation woman worked for a hospital, funded by the federal government, that 

was located off but adjacent to the reserve where the woman resided. Since the hospital was 

adjacent, not on, the reserve, her employment income was deemed by the CRA to be not exempt. 

The Court held that her employment was intimately connected with the Reserve so this was a 

critical factor indicating that her employment income was property situated on a reserve. 

 
 

In the second case, Southwind v. Canada, 1998617 the dispute was business income where a First 

Nation business owner resided on his reserve, established and operated a business on the reserve, 

but conducted business off the reserve. The issue was whether or not his business income, earned 

from activities performed off reserve for an off-reserve client, was subject to section 87. In this 

 
 

614 Ibid. p.885 
615 Canada v Folster, [1997] 3 FC 269. 
616 The Scrow Institute: Income Tax of Aboriginal Peoples. p.11 
617 Southwind v Canada, 1998 Federal Court of Appeal. 
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case, the judge quoted Gonthier J. of the SCC who explained in Williams (at page 891) that the 

weighting of each connecting factor is case specific: “A connecting factor is only relevant in so 

much as it identifies the location of the property in question for the purposes of the Indian Act. In 

a specific category of cases, therefore, one connecting factor may have much more weight than 

another. It may be easy in balancing connecting factors on a case-by-case basis to lose sight of 

this.” 618 

 
 

Based on this reasoning, the Court upheld the Tax Court’s finding that Mr. Southwind’s business 

income was not protected by section 87. Rather, it was found that he was “engaged not in a business 

that is integral to the life of the Reserve (as was the hospital in the Foster case), but in a business 

that is in the ‘commercial mainstream’".619 According to the court, this was not the intention of 

section 87. The Court’s ratio puts First Nations at risk because it affirms the delegation of 

considerable discretionary decision making authority to CRA officials. This makes the 

determination of section 87 protection very uncertain and unpredictable. For Modern Treaty First 

Nations, the issue is not section 87 but rather, the institutional culture that buttresses the possible 

abuse of authority by CRA officials. 

 
 

4.7 Post 2000 aggressive CRA efforts to narrow s.87 
 

Regarding investment income, the Supreme Court of Canada (SCC), in July 2011, released its 

decisions in Estate of Rolland Bastien v. Her Majesty the Queen, 2009620 and Alexandre Dubé v. 

Her Majesty the Queen, 2011.621 In both cases, the First Nation taxpayer had appealed 

unsuccessfully to the Tax Court of Canada and the Federal Court of Appeal. At the SCC, however, 

 

 
 

618 Ibid. paragraph 6 
619 Ibid. paragraph 13 
620 Bastien Estate v Canada, 2009 FCA 108.  
621 Dubé v Canada, [2011] 2 SCR 764. 



245  

there was relief.622 The court found that the interest income earned by the taxpayers was exempt 

from tax. The SCC adopted the connecting factors623 test developed in Williams. It established a 

precedent to exempt passive income earned from investments made through a financial institution 

located on First Nation territory even if the investment income was earned through off reserve/First 

Nation territory commercial activity. 

 
 

The salient point was that the investment income was earned from an institution that itself was 

located (situated) on First Nation territory. Despite these cases, the CRA continued to aggressively 

limit section 87 exemptions. The income earned from commercial fishing and unemployment 

insurance benefit, received and earned on First Nation territories, has also been the subject of 

aggressive CRA enforcement action. In Canada v Robertson, 2012624 the Court held: 

[3] The present case is an appeal by the Crown from a decision of the Tax Court of 

Canada, in which Justice Hershfield (Judge) allowed the appeals…He held that the 

Minister of National Revenue (Minister) had wrongly included in (the appellants) 

income the business income they had earned…from commercial fishing, and the 

employment insurance benefits that they had received. [4] The Judge held that the 

Appellants’ income was situated on the…(Reserve) and was thus exempt from income 

tax by virtue of section 87 of the Act… [5]…in my opinion the Judge reached the right 

result…[I] dismiss the Crown’s appeals….625 

 
 

The SCC denied the CRA leave to appeal. The persistence of the CRA indicates an aggressive 

pattern of behaviour with the intention to de facto and de jure eliminate any “generous” or sui 

generic interpretation of section 87. In the case of Baldwin et al v the Queen, 2014626 the Tax Court 

 

 

622 Bastien Estate v Canada, 2011 SCC 38, [2011] 2 SCR 710. The following First Nation stakeholders were 

listed as interveners: Huron-Wendat Nation, Assembly of Manitoba Chiefs, Grand Council of the Crees 

(Eeyou Istchee)/Cree Regional Authority, Assembly of First Nations, Chiefs of Ontario and Union of Nova 

Scotia Indians. 
623The connecting factors identified in Williams include: the residence of the debtor, the residence of the 

person receiving the benefits, the place the benefits are paid, and the location of the employment income 

which gave rise to the qualification for benefits. 
624 Canada v Robertson, 2012 Federal Court of Appeal. 
625 Ibid. 
626 2014 TCC 284 (CanLII) | Baldwin v. The Queen | CanLII. Online: 

https://www.canlii.org/en/ca/tcc/doc/2014/2014tcc284/2014tcc284.html
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rejected the appellants’ claim that their employment income from work performed off a reserve, 

but contracted and paid for by a business located on the reserve, is protected by section 87. 

 
 

Four connecting factors were considered: the location of the employer (on reserve), the location 

where the appellants were paid (on reserve), the appellants' residence (except for one all off 

reserve), and the location, nature of the services performed and the special circumstances in which 

they were performed (all services performed for First Nation non-profit-organizations off reserve). 

The fact that the work activities were off-reserve and the applicants lived off the reserve led the 

court to conclude that there was not a sufficiently strong connection to the reserve. Therefore, the 

appellants’ income was not protected by section 87. 

 
 

5. Conclusions 

 
The above cases provide a thumbnail sketch of the relevant jurisprudence about the CRA’s narrow 

interpretation of section 87 and its apparent disregard for the sui generis status of First Nation 

taxpayers. More importantly, they illuminates two worrying considerations: (1) the discretionary 

powers of the CRA when it interprets section 87; and (2) the administrative, legal and financial 

costs incurred by First Nation taxpayers to challenge CRA decisions. These points have serious 

possible consequences for Modern Treaty First Nations whose citizens are subject to their nation’s 

tax laws - formulated by their elected governments. An overarching policy objective of these laws 

is the generation of revenue (i.e., own source revenues) for the nation’s socioeconomic 

development. As such, the administration of Modern Treaty First Nation tax laws should be 

beneficial to the nation; it should not place an undue burden on their citizens. 

 
 

When the CRA administers a Modern Treaty First Nation’s tax laws, (i.e., without regard for the 

sui generis nature of Modern Treaty First Nation sovereignty) the developmental goals of the nation 
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may be undermined. This may be attributed to CRA officials not understanding broad issues like 

First Nation sovereignty, Crown-First Nation reconciliation, and taxpayers’ rights. It may also be 

because the CRA structures are not well designed and capacitated to appropriately administer 

Modern Treaty First Nation tax laws. A negative consequence may be that Modern Treaty First 

Nation citizens have psychologically and financially draining experiences with the CRA but, 

because of Tax Administration Agreements, their elected officials cannot demand different CRA 

behaviours. 

 
 

If the examples of CRA aggressive administrative and enforcement behaviours, on the tax side of 

its mandate, replicates in its benefits administration, Modern Treaty First Nation citizens may be 

denied access to social benefits (e.g., the Canada Child Benefit, Old Age Security, etc.) because 

all benefit claimants must file a tax return. Given the socioeconomic legacy of their oppression and 

disadvantage, however, this may be a systemic/institutional barrier. As is the case with non-First 

Nation legal disputes, Modern Treaty First Nation benefit claimants may have cause to challenge 

the CRA’s administrative processes (i.e., policies and systems), the exercise of discretion by its 

officials, and ultimately, its decisions. But this is a costly undertaking even though a desired 

outcome of such push back from taxpayers, First Nation and non-First Nation, may be to have a 

chilling effect on arbitrary CRA actions. 

 
 

It may be that the impact of Tax Administration Agreements is directly linked to the substantive 

autonomy of First Nations when they make agreements (e.g., taxation schemes and tax 

administration) with the Federal Government and its agencies. Several question need answers e.g., 

do First Nations ask for these agreements or are they imposed by the Federal government? Is the 

David and Goliath story playing out in the negotiations of modern treaties and self-government 

agreements? The next chapter looks at the experience of the Nisga’a Nation. 
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Chapter 7 The Nisga’a experience – counter examination 

 

Declaration of the Nisga’a Nation 

We are Nisga’a, the people of K’aliaksim Lisims — From time immemorial we have lived in the 

lands that K’amligiihahour gave to our ancestors. 

 

We observe Ayuukhl Nisga’a, we have heard our Adaawak relating to all our Ango’oskw, from the 

Simgigat and Sigidimhaanak’ of each of our wilp. 

 

We honour and respect the principle of the common bowl. 

 

We are Nisga’a — Since the beginning of time, our leaders have upheld the honour of our nation, 

and many have grown old and passed on seeking justice for our people. 

 

We have heard their stories, we celebrate their loyalty, and we are inspired by their courage. Their 

struggle was not in vain, their work is now finished, their vision is realized in our time. Our canoe 

has been launched, our journey continues. 

 

We are Nisga’a, we declare to all the world — We are a unique aboriginal nation of Canada, proud 

of our history, and assured in our future. 

 

We claim and take our rightful place as equal participants in Canadian society. Our destiny is 

living peacefully together with the other nations in Canada. 

 

We commit ourselves to the values of our Ayuuk which have always sustained us and by which we 

govern ourselves, and we each acknowledge our accountability to those values, and to the Nisga’a 

Nation. 

 

We adopt this Constitution, recording here a solemn promise to ourselves and our future 

generations, confident that under this Constitution — 

 

The Nisga’a Nation will prosper as a self-reliant society with a sustainable economy; 

Nisga’a culture, self-determination, and well-being will be preserved and enhanced for generations 

to come; 

 

The traditional role that the Simgigat and Sigidimhaanak’, and respected Nisga’a elders, as 

recognized and honoured in Nisga’a culture from time immemorial, will be respected; 

Nisga’a elders, Simgigat and Sigidimhaanak’ will continue to provide guidance and interpretation 

of the Ayuuk to Nisga’a government; 

 

Nisga’a spirituality will thrive and prevail in this land that K’amligiihahlhat gave to us; and 

The Nisga’a Nation will flourish as a free and democratic society. 

 

We are Nisga’a, the people of K’aliaksim Lisims — May K’amligiihahlhat continue to protect our 

land and nation. 627
 

 
 

 

627 “Declaration | Nisga’a Lisims Government”, online: <https://www.nisgaanation.ca/declaration>. 

http://www.nisgaanation.ca/declaration
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1. Introduction 

 

This chapter re-examines the Nisga’a Nation Modern Treaty from a perspective that incorporates 

the last twenty years of recognition of Indigenous Peoples’ human rights at the international (i.e., 

United Nations General Assembly) and domestic (Canada’s federal and provincial governments) 

levels. The narrative leads to a conclusion that the notion of sovereignty embedded in the Nisga’a 

Final Agreement, especially its self-determination element, should be re-framed to reflect the many 

significant changes since its coming into effect in 2000. Such changes include political (e.g., 

Canada’s recognition of the United Nations Declaration on the Rights of Indigenous Peoples 

(UNDRIP)), legal (e.g., the Indian Residential Schools Settlement Agreement) and social (e.g., 

increased public support for Indigenous Peoples’ rights emanating from fora like the Truth and 

Reconciliation Commission (TRC)628 and the National Inquiry into Missing and Murdered 

Indigenous Women and Girls629). 

 
 

At the end of the twentieth century, the conclusion of the Nisga’a Final Agreement was a notable 

achievement, but times have changed. The human rights and de-colonization agenda of the twenty- 

first century, especially reconciliation and recognition within a nation-to-nation paradigm, 

inevitably leads to a counter-examination630 of the nature and substance of Indigenous Peoples’ 

inherent right to self-determination. The first part of this chapter, therefore, presents a counter- 

 
 
 

628 Indian Residential School Settlement Agreement, online: https://www.rcaanc 

cirnac.gc.ca/eng/1100100015576/1571581687074#sect1; Truth and Reconciliation 

Commission of Canada, Calls to Action, 2012. Online: trc-calls-to-action.pdf. online: 

https://www2.gov.bc.ca/assets/gov/british-columbians-our- governments/indigenous-

people/aboriginal-peoples-documents/calls_to_action_english2.pdf 
629 Lara Z, “Final Report | MMIWG”, (29 May 2019), online: <https://www.mmiwg-ffada.ca/final-report/>. 
630“A method used to render a person's argument invalid by way of intellectual banter, usually occurs between 

two people.” In the context of this chapter, to counter-examine means to de-construct the analysis already 

presented through a “second round” of critical analysis; it is tantamount to a double-loop of reflective and 

critical thinking which aims to discover core “truths”. “Urban Dictionary: Counter Examine”, online: Urban 

Dictionary 

<https://www.urbandictionary.com/define.php?term=Counter%20Examine>.  

https://www.mmiwg-ffada.ca/final-report/
http://www.urbandictionary.com/define.php?term=Counter%20Examine
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examination of the political and legal paradigm that shaped the preamble (and therefore the 

substantive provisions) of the Nisga’a Final Agreement. 

 
 

A key observation is that an unamended Nisga’a Final Agreement will be a disempowering colonial 

legacy instrument because its substantive provisions were written to subordinate the Nisga’a 

Nation within Canada’s political and legal systems. Amongst other indicators, Nisga’a 

“subordination” is evidenced by its municipal plus (not provincial) status, the federal and provincial 

governments’ discretion in recognizing First Nation taxation as a concurrent authority, the 

requirement that Nisga’a tax laws harmonize with Canada’s taxation system, and the 

superordination of federal and provincial laws of general application. 

 
 

As an example of sovereignty in “form” rather than “substance”, South Africa’s homelands system, 

during the apartheid era, is discussed and compared with Canada’s First Nation-Crown 

arrangements. A takeaway from this narrative is the possibility of a dedicated First Nation tax 

administration system that is accountable to a First Nation governance and oversight entity. 

However, the time between what exists not and a desired future cannot be estimated so lessons 

from other “case studies” may have relevance. To avoid “reinventing the wheel”, during a 

transitional period (i.e., moving away from Tax Administration Agreements with Canada’s federal 

department of finance), a newly established First Nation Receiver of Revenue could be supported 

by “sensitized” CRA officials on a secondment basis (i.e., people who understand the sui generis 

status, section 35(1) of the Constitution Act, and international human rights instruments, as they 

apply to First Nations). 

 
 

This contention is strengthened through a consideration of Canada’s position towards the United 

Nations Declaration on the Rights of Indigenous Peoples, from its inception in 2007 to the present 
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(2022). The federal government’s deliberations regarding Bill C15631 (United Nations Declaration 

on the Rights of Indigenous Peoples Act) and British Columbia’s enactment of its Declaration on 

the Rights of Indigenous Peoples Act, 2019632 (DRIPA) are held up as catalysts to galvanize a 

“second generation” (along the lines of the author’s model two Westphalian permutations) First 

Nation sovereignty paradigm. Such a framework must embed a First Nation- determined system 

for surplus/wealth creation and sharing. The chapter concludes with future scenario observations. 

 
 

2. Long walk to freedom 
 

The Nisga’a Nation Final Agreement (Nisga’a Final Agreement i.e., its Modern Treaty), which 

came into effect 11 May 2000,633 may be said to share the book title, “long walk to freedom”,634 of 

South Africa’s first democratically elected president, Nelson Mandela. After over one hundred 

years of petitioning, legal challenges, and attempts to protect its unceded territories, the Nisga’a 

Nation was finally free from the confines of the Indian Act - a first step towards its de jure de- 

colonization. Noteworthy is that this victory took twenty-five years even after the seminal Calder635 

case.  Although  not  in  favour of  the  Nisga’a land claim, the Calder judgments (affirmative and  

 
 

631 “Government Bill (House of Commons) C-15 (43-2) - First Reading - United Nations Declaration on the 

Rights of Indigenous Peoples Act - Parliament of Canada”, online: <https://parl.ca/DocumentViewer/en/43- 

2/bill/C-15/first-reading> at 15. 
632 Ministry of Indigenous Relations and Reconciliation, “Declaration on the Rights of Indigenous Peoples 

Act - Province of British Columbia”, online: 

<https://www2.gov.bc.ca/gov/content/governments/indigenous-people/new-relationship/united-nations- 

declaration-on-the-rights-of-indigenous-peoples> Last Modified: 2021-06-11. 
633 Nisga’a Final Agreement Act, supra note 147 
634 Long Walk to Freedom, The Autobiography of Nelson Mandela, 2012, Little, Brown and Company. 

Online: the-autobiography-of-nelson-mandela.pdf. 

635 Calder Case | The Canadian Encyclopedia”, online: 

<https://www.thecanadianencyclopedia.ca/en/article/calder-case>. “…named for politician and Nisga’a chief 

Frank Calder, who brought the case before the courts — reviewed the existence of Aboriginal title (i.e., 

ownership) claimed over lands historically occupied by the Nisga’a peoples of northwestern British Columbia. 

While the case was lost, the Supreme Court of Canada’s ruling nevertheless recognized for the first time that 

Aboriginal title has a place in Canadian law. The Calder…is considered the foundation for the Nisga’a Treaty 

in 2000— the first modern land claim in British Columbia that gave the Nisga’a people self-government.” 

http://www.thecanadianencyclopedia.ca/en/article/calder-case
http://www.thecanadianencyclopedia.ca/en/article/calder-case
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negative) provided sufficient recognition of inherent title to motivate the Crown to negotiate rather 

than litigate Indigenous Peoples’ claims to their pre-colonization territories. For the Nisga’a, the 

negotiation ended with a land claim settlement agreement signed by the British Columbia 

government on 27 April 1999, the federal government on 4 May 1999, and which became effective 

in 2000. 

 
 

The first twenty years of the Nisga’a Nation experience, under the Nisga’a Final Agreement, can 

be described as an example of model one sovereignty; freedom from the Indian Act but not Crown 

control and influence. However, this is not a negative observation because the regaining and 

formalization of First Nation sovereignty is a long road to freedom. The Nisga’a Final Agreement 

negotiations context (which occurred between 1976 and 1998) was not enabling of much else. For 

example, it was only in 2017 that Canada recognized the United Nations Declaration on the Rights 

of Indigenous Peoples (until then it had resisted it) and finally incorporated it into Canadian law in 

June 2021. [On June 16, 2021 – after decades of advocacy by First Nations – the Parliament of 

Canada passed The United Nations Declaration on the Rights of Indigenous Peoples Act (formerly 

Bill C-15). The Act received Royal Assent June 21, 2021.636] 

 
 

The period during which the Nisga’a negotiated their Modern Treaty, Canada’s political paradigm 

denied any semblance of a model two sovereignty arrangement for First Nations. Instead, only a 

subordinate authority and jurisdiction, not quite municipal because Modern Treaties are negotiated 

between federal, provincial and a First Nation’s representatives. Hence, although Modern Treaties 

are not provincial creatures, like municipalities,  their recognition (i.e., the Treaty) require 

 
 

636 Celso Cercado, “Implementing the United Nations Declaration on the Rights of Indigenous Peoples”, 

online: Assembly of First Nations <https://www.afn.ca/implementing-the-united-nations-declaration-on- 

the-rights-of-indigenous-peoples/>. 

http://www.afn.ca/implementing-the-united-nations-declaration-on-
http://www.afn.ca/implementing-the-united-nations-declaration-on-
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provincial participation. For example, in the preamble of the Nisga’a Final Agreement Act, it is 

written “Whereas representatives of the Nisga’a Nation, Her Majesty in right of Canada and Her 

Majesty in right of British Columbia have negotiated the Nisga’a Final Agreement to achieve this 

reconciliation and to establish a new relationship among them….”637 Since both the federal and 

provincial governments enacted “settlement legislation” to give effect to the Nisga’a Treaty, this 

accords with Canada’s international treaty making protocols. 

 
 

The Nisga’a Nation negotiated separately with provincial and federal governments – an onerous 

and resource-depleting endeavour. Like other First Nations, the Nisga’a did not have the same 

institutional, financial and human capability as Canada’s provincial and federal governments. 

Given the obvious power imbalance and the cliché “the one who holds the gold determines the 

golden rule”, one can hardly call the Nisga’a Final Agreement a full restoration of the Nisga’a 

Nation’s precolonial inherent sovereignty. In view of Canada’s historical policies, however, any 

“concessions” that helped to dismantle its racist and oppressive system had to be seized. This is 

said in the context of a “long walk to freedom”. 

 
 

Seen from this vantage point, although far from model three sovereignty, for its time (i.e., 2000), 

the Nisga’a Final Agreement was a “cutting edge” achievement. On the positive side, the Nisga’a 

Nation’s experience added a baseline from which other First Nations could decide how they wished 

to proceed with their sovereignty quests. The Nisga’a Final Agreement illustrates the fact that one 

hundred and fifty plus years of colonial “shackles” cannot be broken, if revolution or civil war is 

to be prevented, in a single action. To de-construct the persona imposed on them by their 

colonizers, First Nations must re-establish appropriate institutions and systems to enable their 

sovereignty i.e.,  their  institutional,  human  and  other  resource capacities  and capabilities. The 

 

 
 

637 Nisga’a Final Agreement Act, supra note 147. 
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Nisga’a Final Agreement allowed the Nisga’a to do this. 

 
 

Building on its twenty years of experience, the Nisga’a Nation is now well positioned to continue 

the journey to its next self-determined sovereignty milestone. To map the road ahead, especially 

key decision points regarding matters like taxation and tax administration, it is helpful to “counter 

examine” the Nisga’a Final Agreement (i.e., engage in a second level of analytical de-construction) 

– the springboard from which the Nisga’a catapulted into the twenty-first century. Given that the 

Nisga’a Final Agreement was the “first of its kind” in British Columbia, and it has served as a 

model for other First Nations, there is little “fault” with the Nisga’a Final Agreement. 

 
 

The instrument is a product of its time and, more importantly, a case study from which lessons for 

the future may be discerned. The next section discusses the Nisga’a Final Agreement as a 

prerequisite “first stage” of the Nisga’a Nation’s transformation to a model two sovereign 

developmental state.638 With the benefit of its first twenty year experience of self-government and 

self-determination, the new tenor of the federal government’s reconciliation and nation-to-nation 

policy direction, and a capacitated government apparatus, the future holds considerable promise for 

the Nisga’a Nation’s sovereignty. In defining its future state, it is necessary to look back to the 

Nisga’a Final Agreement preamble because it explicates the precepts for the substantive provisions 

of the Nisga’a Final Agreement. An examination of the preamble is thus a pivotal point of entry 

for the Nisga’a Nation’s “next generation” sovereignty. It is in the context of future scenarios that 

the appropriateness of Canada’s taxation system (especially tax administration agreements) may 

be reconsidered. 

 

 

638 “The ‘Developmental State’ and Economic Development”, (15 June 2008), online: E-International 

Relations <https://www.e-ir.info/2008/06/15/the-developmental-state-and-economic-development/>. 

The notion of a “developmental state” describes a government’s use of market mechanisms to achieve 

developmental (i.e., non-economic) goals. The concept was coined by Chalmers Johnson when he 

analyzed the Japanese post world war two economic success. 

http://www.e-ir.info/2008/06/15/the-developmental-state-and-economic-development/
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3. The importance of a preamble 
 

The Nisga’a Final Agreement preamble639 introduces who is adopting it, why it is being adopted, 

and what is being adopted. [For ease of discussion, the provisions of the preamble are noted in the 

footnote and numbered from one to eleven.] These words are not “…merely an opening rhetorical 

flourish or frill without meaningful effect.”640 Although it does not have the same legal effect as 

the substantive provisions of the Nisga’a Final Agreement, it nonetheless has legal significance. It 

has persuasive authority and interpretive weight in the Courts; it is the provision that declares the 

 
 

 

639“Treaty Documents | Nisga’a Lisims Government”, (11 December 2020), online: 

<https://www.nisgaanation.ca/treaty-documents>. 

1. WHEREAS the Nisga’a Nation has lived in the Nass Area since time immemorial; 

2. WHEREAS the Nisga’a Nation is an aboriginal people of Canada; 

3. WHEREAS section 35 of the Constitution Act, 1982 recognizes and affirms the existing aboriginal 

and treaty rights of the aboriginal peoples of Canada, which the Courts have stated include aboriginal 

title; 

4. WHEREAS the Nisga’a nation has never entered into a treaty with Canada or British Columbia; 

5. WHEREAS the Nisga’a Nation has sought a just and equitable settlement of the land question since 

the arrival of the British Crown, including the preparation of the Nisga’a Petition to His Majesty’s 

Privy Council, dated 21 May, 1913, and the conduct of the litigation that led to the decision of the 

Supreme Court of Canada in Calder v. the Attorney-General of British Columbia in 1973, and this 

Agreement is intended to be the just and equitable settlement of the land question; 

6. WHEREAS Canadian courts have stated that the reconciliation between the prior presence of 

aboriginal peoples and the assertion of sovereignty by the Crown is best achieved through negotiation 

and agreement, rather than through litigation or conflict; 

7. WHEREAS the Parties intend that this Agreement will result in this reconciliation and establish a new 

relationship among them; 

8. WHEREAS this Agreement sets out Nisga’a section 35 rights inside and outside of the area that is 

identified in this Agreement as Nisga’a Lands; 

9. WHEREAS the Parties acknowledge the ongoing importance to the Nisga’a Nation of the Simgigat 

and Sigidimhaanak (hereditary chiefs and matriarchs) continuing to tell their Adaawak (oral histories) 

relating to their Ango’oskw (family hunting, fishing, and gathering territories) in accordance with the 

Ayuuk (Nisga’a traditional laws and practices); 

10. WHEREAS the Parties intend their relationship to be based on a new approach to mutual recognition 

and sharing, and to achieve this mutual recognition and sharing by agreeing on rights, rather than by 

extinguishment of rights; and 

11. WHEREAS the Parties intend that this Agreement will provide certainty with respect to Nisga’a 

ownership and use of lands and resources, and the relationship of federal, provincial and Nisga’a laws, 

within the Nass Area; 
640 “Interpretation: The Preamble | The National Constitution Center”, online: 

<https://constitutioncenter.org/interactive-constitution/interpretation/preamble-ic/interps/37>. 

http://www.nisgaanation.ca/treaty-documents
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enactment of the rest of the Nisga’a Final Agreement – effectively, an “Enacting Clause”. A 

reading of the preamble, therefore, sheds light on why the Nisga’a Nation can be characterized as 

having model one sovereignty whilst, at the same time, conveying the tone of the prevailing 

political and economic climate at the time of its drafting. Excerpts from specific provisions 

explicate the elements and characteristics of Nisga’a Nation sovereignty. These will now be 

“counter-examined”. 

 
 

Of interest is that the framing of Nisga’a sovereignty is in terms of Canada’s colonial paradigm 

based on which the British Crown asserted its sovereignty over aboriginal peoples. Although 

provisions one and four of the preamble acknowledge that the Nisga’a Nation are the original 

inhabitants of the Nass Area and they have not entered into any treaties with the Crown (Canada or 

British Columbia), provision two confirms that they are “of Canada”. There is a spirit of 

reconciliation in the written words but an apriori fact is the struggles the Nisga’a had to endure to 

get to this point. Perhaps the “half a loaf is better than none” logic applies here. Once power 

imbalance is factored into the Nisga’a Modern Treaty equation, the floor is open for interrogation 

of matters like taxation and own source revenue where are integral components of the Nisga’a 

Treaty. The Nisga’a were negotiating on Canada’s political and legal “home ground” and not as an 

“equal” nation state. 

 
 

Provisions three and six validate the supremacy of Canadian courts although six indicates a judicial 

attempt to redirect Crown-Nisga’a Nation (and other First Nations) disputes towards alternative 

dispute resolution mechanisms. [Even though they may be “alternative” – the legal and political 

foundation remain defined by Canada.] An affirming judicial sentiment is acknowledged by 

provision six: “…Canadian courts have stated that the reconciliation between the prior presence of 

aboriginal peoples and the assertion of sovereignty by the Crown is best achieved through 
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negotiation and agreement, rather than through litigation or conflict.” The core of this statement is 

the notion of negotiation – “…a type of discussion used to settle disputes and reach agreements 

between two or more sides. Negotiation is a process of “give and take” resulting in a compromise 

where each side makes a concession for the benefit of everyone involved”.641 Even though First 

Nation-Crown negotiations were to reconcile “prior presence and assertion of sovereignty”, the 

limits were preset by Canada’s constitutionally entrenched federal system, bilingualism and 

common/civil laws. In a post United Nations Declaration on the Rights of Indigenous Peoples 

epoch, however, “prior presence” will take on new legal and political meaning. 

 

 

3.1 Constitutional counter-examination 
 

The Nisga’a people are a “nation” existing within the sovereign state known as Canada. This fact 

is obfuscated by provision three in the Nisga’a Final Agreement preamble: “…section 35 of the 

Constitution Act recognizes and affirms the existing aboriginal and treaty rights of the aboriginal 

peoples of Canada, which the Courts have stated include aboriginal title”. The important word in 

this provision is “existing” – at the time of negotiating the Nisga’a Final Agreement, Canada did 

not recognize Nisga’a Nation substantive sovereignty (e.g., models two or three) rights. 

 
 

The Nisga’a Final Agreement was intended to redress the political and legal void between Canada’s 

denial, and the Nisga’a Nation assertion, of inherent sovereignty rights. However, in law and 

politically, as explained in the previous chapters, this thesis discusses the Nisga’a Nation as a 

“municipality plus” (between models one and two sovereignty) legal construct. The following 

discussion of the Nisga’a Final Agreement preamble is intended to strengthen the contention that 

the Nisga’a Nation is functionally municipality with certain “plus” powers such as culture, 

 

 

641 Jennifer Herrity, 12 Important Negotiation Skills (With Definition and Tips). October 2019.Online: 

https://www.indeed.com/career-advice/career-development/negotiation-skills. 

http://www.indeed.com/career-advice/career-development/negotiation-skills
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language, and personal income/goods and services taxation. The salient point is that the Nisga’a 

does not enjoy the same sovereignty rights of its pre-colonization existence (model three) or the 

status of a province within Canada’s confederal system (model two). 

 
 

The leap from a state of being the first people, having intentionally not entered into a treaty with 

the Crown, to one that must negotiate the reinstatement of its pre-colonization sovereignty is 

fundamentally flawed. In asserting its sovereignty over First Nations, the British Crown engaged 

in unlawful actions based on “might makes right” rationalized through the doctrines of discovery 

and terra nullius. The limited Nisga’a Final Agreement result is thus not surprising. The fact that 

the Nisga’a Nation had to negotiate the Nisga’a Final Agreement within this legacy framework 

(i.e., Canada decided the authorities/powers it was willing to allow the Nisga’a Nation to exercise) 

leaves scope for a re-negotiation of the Nisga’a Final Agreement and its maturity into a treaty 

between sovereign states (i.e., either within model two or three sovereignty). Only when the 

Nisga’a Nation has substantive sovereignty powers can it freely decide its policies and 

administrative methods for surplus sharing and wealth redistribution. 

 
 

The Nisga’a Final Agreement preamble can be read to mean that the Nisga’a Nation does not have 

the elements of model two or three sovereignty i.e., (1) legal authority as per section 91/92 

constitutional division of powers;642 (2) unfettered jurisdiction  to govern its citizens (e.g., as 

 
 

642 Chief Mountain v British Columbia (Attorney General,) 2011, BCSC 1394, paragraphs 24, 28, 29, online: 

http://www.nisgaalisims.ca/files/nlg/Judge%20Smith%20re%20Chief%20Mountain%20v%20%20British%20

Columbia%20(Attorney%20General)%2010-19.pdf. 

A case in point pertains to taxation powers. Chapter 16 paragraph 1 of the Nisga’a Final Agreement 

explicitly states that although the Nisga’a, federal and provincial taxation powers operate concurrently, the 

Nisga’a Final Agreement powers “will not limit the powers of Canada or British Columbia to impose or 

levy tax or make laws in respect of taxation.” Paragraph 3 states that “Canada and British Columbia may 

negotiate with the Nisga’a Nation and attempt to reach agreement on “the extent, if any, to which Canada 

or British Columbia will provide to the Nisga’a Lisims Government or a Nisga’a Village Government 

direct taxation authority over persons other than Nisga’a citizens on Nisga’a lands, and “the co-ordination 

of Nisga’a Lisims Government or Nisga’a Village Government taxation, of any person, with existing 

federal or provincial tax systems”.) 
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Canadian citizens, the Nisga’a are subject to federal and provincial laws of general application);643 

and (3) protection from interference by other “states” 644 (e.g., if British Columbia does not vacate 

personal income tax room, Nisga’a citizens will be overtaxed and this will bring its own political 

and economic consequences). This observation does not mean that the Nisga’a do not have 

authorities which trump the Crown e.g., culture and language. However, many more powers that 

go to the core of “statehood” are retained by the Crown e.g., taxation, criminal law, citizenship, 

human rights, and labour laws. Even more, chapter 19 of the Treaty pertains to dispute resolution 

which is limited to the British Columbia Supreme Courts or arbitration. And the cost of going to 

either process is to be borne by the respective parties – the resources of the Nisga’a are far less that 

of the Crown. 

 
 

The preamble raises questions about section 35(1) of the Constitution Act. For example, as per 

provision four “…the Nisga’a nation has never entered into a treaty with Canada or British 

Columbia…” so now that there is a Treaty which delineates existing aboriginal rights, what will 

happen when the Nation’s collective consciousness evolves to different rights?645 For example, the 

 

 

643 For example, Chapter 11, para. 89-93 of the Nisga’a Final Agreement deals with child and family services: 

89. Nisga’a Lisims government may make laws in respect of child and family services on Nisga’a Lands, 

provided that those laws include standards comparable to provincial standards intended to ensure the safety 

and well-being of children and families. 91. In the event of an inconsistency or conflict between a Nisga’a 

law under paragraph 89 and a federal or provincial law, the Nisga’a law prevails to the extent of the 

inconsistency or conflict. 93. Laws of general application in respect of reporting of child abuse apply on 

Nisga’a Lands. 
644 Chief Mountain v British Columbia (Attorney General), supra note 642. The issue of harmonization of 

laws is on point. For example, “the Nisga’a Final Agreement allows for the Nisga’a to establish a police 

force, so long as it is approved by the Lieutenant Governor in Council and its enabling laws conform to or 

are compatible with provincial laws. The Minister responsible for policing in British Columbia can 

intervene in policing matters on Nisga’a lands if necessary (Chapter 12, para. 1-22). Similarly, if a Nisga’a 

court is established to administer Nisga’a laws, it must provide for judicial standards, supervision and 

appeal procedures. It must also be approved by the Lieutenant Governor in Council before it becomes 

active (Chapter 12, para. 30-51). An accused liable to a sentence of imprisonment under Nisga’a law would 

have the option of electing to be tried in the British Columbia Provincial Court (Chapter 12, para. 43).” 
645 This is very important because provision 23 of the Treaty states: “This Agreement exhaustively sets out 

Nisga’a section 35 rights, the geographic extent of those rights, and the limitations to those rights, to which 

the Parties have agreed…” 
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Potlatch was used by the Nisga’a to share accumulated wealth – what if the Nation wanted to 

substitute an adaption of this practice to replace personal income tax? Who determines if this 

contradicts section 23’s “exhaustively sets out”? Can the Nation think about their rights as 

“dynamic” constructs that change over time? If yes, then what does section 23 mean? At a concrete 

level, if the Nisga’a decides that personal income tax is no longer good for its citizens, what will 

the Crown do regarding the tax room it has “vacated” in favour of the Nisga’a? Would the Nisga’a 

adaptation of the Potlatch be an “existing aboriginal right”? Oddly, the right to tax its citizens, as 

a concurrent right, is one of the substantive rights read into section 35(1). But even this authority 

has to be harmonized with the Canadian counterparts. 

 

The possible impediments to model two or three sovereignty, read into the preamble, are crystalized 

by several sections of chapter two of the Nisga’a Final Agreement. The limits on Nisga’a Nation 

sovereignty are explicit in the following provisions of which eight (a) is critical because it clearly 

states that the heads of power shared between federal and provincial governments (i.e., sections 91 

and 92 of the British North American Act, 1867) remain unaffected. Also of note is provision 

thirteen which affirms the application of federal and provincial laws but, if at odds, the Agreement 

prevails. However, the 

7. Nisga'a citizens have the right to practice the Nisg̱a'a culture, and to use the Nisg̱a'a 
language, in a manner consistent with this Agreement. 

 

8. [The] Agreement does not alter the Constitution of Canada, including: 

a. the distribution of powers between Canada and British Columbia; 

…. 

c. sections 25 and 35 of the Constitution Act, 1982. 

 

9. The Canadian Charter of Rights and Freedoms applies to Nisg̱a'a Government in 
respect of all matters within its authority… 

 
13. Federal and provincial laws apply to the Nisg̱a'a Nation… but in the event of an 

inconsistency or conflict: 

a. …(with) any federal or provincial law… 

b. …between settlement legislation and the provisions of any other federal or 

provincial law… this Agreement… (and/or) settlement legislation will prevail to 

the extent of the inconsistency or conflict;. 
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19. If a superior court of a province, the Federal Court of Canada, or the Supreme Court 

of Canada finally determines any provision of this Agreement to be invalid or 

unenforceable: 

a. the Parties will make best efforts to amend this Agreement to remedy or replace the 

provision; and 

b. the provision will be severable from this Agreement to the extent of the invalidity 

or unenforceability, and the remainder of this Agreement will be construed, to the 

extent possible, to give effect to the intent of the Parties. 646 

 
 

Some points for consideration are: Canadian courts are the arbiters of disputes; federal and 

provincial laws of general application trump Nisga’a Nation laws; and the Treaty exhaustively sets 

out Nisga’a rights as per section 35(1). 

 
 

Albeit interpreted with the above concerns, the Nisga’a Final Agreement guarantees the Nisga’a 

Nation authority over its settlement land, its self-government, cultural integrity and traditional law. 

This is explicit in section 33 of chapter 11 of the Nisga’a Final Agreement: “Nisg̱ a'a Lisims 

Government and Nisg̱ a'a Village Governments, respectively, have the principal authority, as set out 

in, and in accordance with, this Agreement, in respect of Nisg̱ a'a Government, Nisg̱ a'a citizenship, 

Nisg̱ a'a culture, Nisg̱ a'a language, Nisg̱ a'a Lands, and Nisg̱ a'a assets”.647 However, since section 

35 only refers to “existing aboriginal and treaty rights” whilst section 25 refers to “aboriginal, treaty 

or other rights” and links these to the Royal Proclamation of 1763, there is scope for an upgrade 

of the Nisga’a Final Agreement. [Emphasis added] 

 
 

The quoted sections of chapter two of the Nisga’a Final Agreement may seem substantive and wide 

but they exclude core sovereignty characteristics such as the authority to control fiscal and 

economic policy, transactions and dispute redress. For example, the Nisga’a Nation cannot exercise 

any of the fifteen provincial heads of power set out in section 92 (for example, the 

 

 
 

646 Nisga’a Final Agreement, chapter 2. Online: https://www.nnkn.ca/files/u28/nis-eng.pdf 
647 Ibid. 
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solemnization of marriage, incorporation of companies, establishment, maintenance, and 

management of public and reformatory prisons, and borrowing of money on the sole credit of the 

province,648etc.). It also does not have any of the six provincial powers under section 92A (i.e., non-

renewable natural resources, forestry resources and electrical energy).649 As a side note, both 

sections 35 and 92A were constitutional amendments in 1982. Of particular relevance for First 

Nations is sub-section (1) which does not acknowledge any duty to consult them when traditional 

territories are impacted: 

In each province, the legislature may exclusively make laws in relation to 

(a) exploration for non-renewable natural resources in the province; 

(b) development, conservation and management of non-renewable natural 

resources and forestry resources…including laws…rate of primary 

production therefrom; and 

(c) development, conservation and management…electrical energy.650 

 
 

Section 35 is subject to qualifiers - the predominant one is subordination to Canada’s legal and 

federal system. This is implicit in section one of the Agreement’s chapter 2: “This Agreement is a 

treaty and land claims agreement within the meaning of sections 25 and 35 of the Constitution Act, 

1982”.651 Both sections, in reference to the substantive matters included, share the wording 

“…rights that now exist by way of land claims agreements or may be so acquired”. Critical are the 

words “now exist”; implicit is the extinguishment of pre-colonization inherent rights. 

 
 

This raises questions about the legal status of the Nisga’a Final Agreement. In line with section 35, 

the preamble affirms self-governing and self-determining powers but the content of chapter two 

 
 

 

648 Chapter 11 of the Nisga’a Final Agreement, section four, gives this power to the Nisga’a: “The exercise 
of Nisg̱ a'a Government jurisdiction and authority set out in this Agreement will evolve over time”. The 

problem with this authority is that it is statutorily created. 
649 Legislative Services Branch, “Consolidated federal laws of Canada, The Constitution Act, 1867 to 

1982”, (7 August 2020), online: <https://laws-lois.justice.gc.ca/eng/const/endNotes.html#end52> Last 

Modified: 2020-08-07. 
650 Nisga’a Final Agreement, supra note 646 
651 Ibid.
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discussed above (e.g., 7, 8, 9 , 13, 19) are clearly limiting. Noteworthy from chapter three (“Land”) 

is section 22 which states: “British Columbia owns the submerged lands within Nisg̱ a'a Lands”.652 

Submerged lands are territories under water and are thus deemed Nisga’a public lands (i.e., they 

may be accessed by non-Nisga’a citizens for recreational purposes). The following sections set out 

Nisga’a mineral rights: 

19. For greater certainty, in accordance with paragraph 3, on the effective date 

the Nisg̱ a'a Nation owns all mineral resources on or under Nisg̱ a'a Lands. 
20. Nisg̱ a'a Lisims Government has the exclusive authority to determine, 
collect, and administer any fees, rents, royalties, or other charges in respect of 

mineral resources on or under Nisg̱ a'a Lands. 
21. Nisg̱ a'a Lisims Government and British Columbia may enter into 

agreements in respect of the application on Nisg̱ a'a Lands of provincial 
administrative systems relating to: 
a. claim staking; 

b. recording and inspecting of subsurface exploration and development; 

c. the collection of fees, rents, royalties, and other charges by British Columbia 

on behalf of Nisg̱ a'a Lisims Government; and 
d. other similar matters.653 [Emphasis added] 

 
 

Section 20 does not confirm “exclusive authority” to tax the proceeds from the extraction of mineral 

resources although it does grant administrative authority regarding the collection of non-tax 

revenue. This is a critical distinction because corporate income tax, dividend taxes, excise taxes, 

etc., are also major revenue sources outside the ambit of the Nisga’a Nation. Moreover, section 21 

states that the provincial government’s administrative systems, relating to mineral resources 

economic transactions, prevail even though the province may enter into “agreements” with the 

Nisga’a Nation. This is not territorial integrity or jurisdictional authority. 

 
 

The Nisga’a Final Agreement does not reflect much that is “sui generis” about the Nisga’a Nation. 

Perhaps this is why is does not seems that an entire chapter is dedicated to taxation, subject to the 

federal and provincial governments agreeing to “give up” (vacate) tax space. Despite the above, 

 
 

652 Nisga’a Final Agreement, chapter  supra note 646 
653 Ibid. 
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section four of chapter eleven (Nisga’a Government) bodes well for the Nisga’a Nation’s 

progression to model two sovereignty: “The exercise of Nisg̱a'a Government jurisdiction and 

authority set out in this Agreement will evolve over time”.654 [Emphasis added] 

 
 

In the case of Chief Mountain v British Columbia (Attorney General), 2011655 the Nisga’a Final 

Agreement was challenged by a group of Nisga’a citizens. The case tested the Nisga’a Final 

Agreement’s law making and self-government powers on the basis that the delegation of these 

powers were unconstitutional as per sections of the BNA. However, ten years before this case, the 

issue was addressed in Campbell et al v. AG BC/AG Cda & Nisga'a Nation et al, 2000656 

(Campbell). In this case, “the issue..(was) whether the Nisga’a Treaty is a treaty constitutionally 

protected by s. 35 of the Constitution Act, l982.” The plaintiffs, three members of the British 

Columbia opposition party, challenged the legislation enacting the Nisga’a Final Agreement. They 

sought… 

an order that (the settlement legislation of Parliament and the Legislative 

Assembly of British Columbia which gives effect to the Nisga'a Final 

Agreement) is inconsistent with the Constitution of Canada, and therefore of no 

force and effect, to the extent which the Agreement purports to provide the 

Nisga'a Government with legislative jurisdiction, or provides that the Nisga'a 

Government may make laws which prevail over federal and provincial laws or 

limit to Nisga'a citizens the right to vote for, or to be candidates for, Nisga'a 

Government.657 

 
 

Campbell was decided against the plaintiffs and an appeal was initiated but not pursued because, 

in a subsequent election, the plaintiffs became the ruling party. Ten years later, when Chief 

Mountain questioned the validity of the Nisga’a Final Agreement, both British Columbia Supreme 

 

 

 
 

 

654 Nisga’a Final Agreement, chapter 11 supra note 646 
655 Chief Mountain v. British Columbia (Attorney General), supra note 434. 
656 Campbell et al v AG BC/AG Cda & Nisga’a Nation et al, 2000 Supreme Court of British Columbia. 
657 Ibid. 
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(BCSC) and Appeal (BCCA) Courts687 denied the challenge. Paragraph one of the judgement 

explained: 

 

The Nisga’a Nation made a treaty with the Crown on April 27, 1999. The 

plaintiffs are members of the Nisga’a Nation who challenge the 

constitutionality of that Treaty. Their major complaint is that the Treaty 

provides for Nisga’a law-making and self-government in a manner 

inconsistent with the Canadian Constitution. The defendants, supporting the 

Treaty’s constitutionality, are the three parties to the Treaty: the Nisga’a 

Nation, Her Majesty the Queen in Right of Canada and Her Majesty the Queen 

in Right of British Columbia.659 [Emphasis added] 

 
 

The BCSC’s reasoning must be noted. On the specific matter of taxation powers for example, 

paragraphs 259 to 288 are relevant. Paragraphs 262 is noteworthy because it explains the 

applicant’s argument: “The plaintiffs plead that the taxation powers in Chapter sixteen, para. 1 

(Nisga’a Final Agreement) are inconsistent with ss. 53, 54 and 90 of the Constitution Act, 1867.660 

In other words, the applicants argued that taxation powers are reserved for federal and provincial 

levels of government. On the constitutionality of the Nisga’a Final Agreement, at paragraph seven 

of the judgment, Justice Smith provided a conclusive summary already provided by in Campbell: 

 

[7] Mr. Justice Williamson reasoned that the Treaty is consistent with the 

constitutional division of powers because the division of powers between 

federal and provincial governments is not exhaustive. Referring to the Preamble 

to the Constitution Act, 1867, he held that the Aboriginal right to self- 

government was not extinguished by the Crown’s assertion of sovereignty. He 

held that s. 35 of the 2011 BCSC 1394 (CanLII) Chief Mountain v. British 

Columbia (Attorney General) Page 7 Constitution Act, 1982, being Schedule B 

to the Canada Act 1982 (U.K.), 1982, c. 11 [Constitution Act, 1982], 

constitutionally guarantees the limited form of self-government that remained 

with the Nisga’a after the assertion of sovereignty. In his view, the self- 

government right, as a now-entrenched treaty right, can be infringed by 

Parliament or by the provincial Legislative Assembly only if the infringement 

meets the justification test set out in the authorities and if such infringement is 

consistent with the honour of the Crown.661 

 
 

658 Sga’nism Sim’augit (Chief Mountain) v Canada (Attorney General), 2013 Court of Appeal for British 

Columbia. 
659 Chief Mountain v. British Columbia (Attorney General), supra note 434. 
660 Ibid. 
661 Sga’nism Sim’augit (Chief Mountain) v. Canada (Attorney General), supra note 658. 
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As indication of the issue’s “finality”, the Supreme Court of Canada (SCC) dismissed an 

application for leave to appeal Chief Mountain. This response is not surprising given the SCC’s 

expressed deference, evident in Beckman v. Little Salmon/Carmacks First Nation, 2010662 

(Beckman), to modern treaties: 

 

[9]… Unlike their historical counterparts, the modern comprehensive treaty is 

the product of lengthy negotiations between well-resourced and sophisticated 

parties… 

[10] The reconciliation of Aboriginal and non-Aboriginal Canadians in a 

mutually respectful long-term relationship is the grand purpose of s. 35 of the 

Constitution Act, 1982. The modern treaties…attempt to further the objective 

of reconciliation not only by addressing grievances over the land claims but by 

creating the legal basis to foster a positive long-term relationship…The treaty 

is as much about building relationships as it is about the settlement of ancient 

grievances. The future is more important than the past. A canoeist who hopes 

to make progress faces forwards, not backwards….663[Emphasis added] 

 
 

The above emphasizes the Court’s support for reconciliatory “bridges” with First Nations rather 

than dispute resolution by litigation. This is recognized when, in Beckman, the SCC asserted: 

“…Having laboured so hard, in their common interest, to substitute a well-defined legal system for 

an uncertain normative system, both the Aboriginal party and the Crown party have an interest in 

seeing their efforts bear fruit….”664 It seems trite to make this statement. Also, its sentiments must 

be qualified – “the future (cannot be) …more important than the past.” 

 
 

The fact remains that the contents of modern treaties depend on the Crown’s willingness to share 

or concede Indigenous rights e.g., land ownership, traditional territorial rights, compensation, and 

governance (including taxation) powers. The quality and nature of “reconciliation” emanating from 

such treaties is fraught with inherent tensions because the participating First Nations “won” model 

one (i.e., municipal) type sovereignty. In at least one area i.e., adoption of Canada’s taxation system 

 
 

662 Beckman v Little Salmon/Carmacks First Nation, [2010] 3 SCR 103. 
663 Ibid. 
664 Ibid. 
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rather than the development of Indigenous counterparts, the primacy of Canada is clear. This fact 

may have been a catalyst for the unsuccessful challenges brought in Chief Mountain. 

 
 

3.2 A comparative counter-examination 

 
It could be argued that the Nisga’a Nation enjoys a similar type of sovereignty as did a South 

African “Bantustan”665 – a territory racially/ethnically demarcated, with the semblance of 

independent state powers and rights but, in reality, a dependent hamlet within an oppressive Settler 

national system (author’s definition). These “proto-nations” were creatures of convenience for 

South Africa.666 Their revenue collection powers were similar to the Modern Treaty First Nation- 

Crown model except for corporate taxation. In the Bantustan, only majority black owned businesses 

were taxed even though many white owned businesses operated within their territorial jurisdiction. 

In the case of the Nisga’a Nation, they do not have any corporate taxation authority – even for 

businesses owned by Nisga’a Nation citizens. An interesting “hybrid” arrangement about the 

Bantustans (“nations”) is that although they had the authority to levy and collect their own taxes, 

the majority of their officials were seconded by the South African Receiver of Revenue.667 

 
 

 

665 “Bantustan | Definition, History, Map, & Facts”, online: Encyclopedia Britannica 

<https://www.britaNisga’a Nationica.com/topic/Bantustan>. 

During South Africa’s apartheid period (i.e., the mid- to late 20th century), as a way of keeping African 

people physically and politically apart from white people and their political system, the government created 

pseudo-sovereign nations (independent states) for the different ethnic groups. These were called 

“Bantustans” or “homelands”. “Bantustans were rooted in Land Acts promulgated in 1913 and 1936, 

which defined a number of scattered areas as “native reserves” for Blacks. Some expansion, consolidation, 

and relocation of these areas occurred in the following decades. By the 1950s the combined areas of the 

reserves amounted to 13 percent of the total land area of South Africa, while Blacks made up at least 75 

percent of the total population. The 1959 Promotion of Bantu Self-Government Act relabeled the reserves 

as “homelands,” or Bantustans… the Bantu Homelands Citizenship Act of 1970 defined Blacks living 

throughout South Africa as legal citizens of the homelands designated for their particular ethnic groups— 

thereby stripping them of their South African citizenship and their few remaining civil and political rights.” 
666 Ibid. 

As per the Bantu Authorities Act (1951) they had all of the authorities as do Modern Treaty First Nation 

e.g., run schools, build and maintain public works and hospitals, improve farming, agricultural, and 

silvicultural methods, make bylaws, levy taxes, and impose fines. 
667 Ibid. 

A case in point is the homeland of Bophuthatswana’s reliance “…upon officials lent by the Republic…the 

homeland estimates of expenditure for the fiscal year 1975/76. In the Department of the Chief Minister and 
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Although they had separate institutions and laws (from those of South Africa), the bulk of their 

human and institutional capacity came from the South African receiver of revenue668 thus rendering 

them instruments of the South African government. However, this does not mean that the 

Bantustans could not have genuinely developed their own taxation system – had they been 

“allowed” to do so. In fact, the current Modern Treaty First Nation-Crown arrangement could be 

developed to build dedicated First Nation tax administrative and human capability. What must be 

guarded against, therefore, is the “optics” versus “realities” of self-determined and governed 

surplus sharing and wealth redistribution institutional arrangements. The following explains the 

artificial nature of the South Africa-Bantustan relationship and the continued dependence on South 

Africa: 

 

…because of the subordinate nature of the homeland system within the larger 

Republic, budgetary autonomy…(was)…limited to control over a revenue fund 

composed of taxes paid by its resident citizens, taxes on the profits of 

companies "managed and controlled in the area concerned and in which 

Bantu…(had)…a controlling interest," an annual grant from the central 

government equal to the cost of functions transferred to the homelands (minus 

revenues raised from individuals and the salaries of officials lent to the 

homelands), and such sums as parliament may grant. However, under the 

enabling act a homeland…(did)…not receive all of the taxes paid by its 

citizens…such as the sales tax, paid during…prolonged residence elsewhere in 

the Republic….669 [Emphasis added] 

 
 

The Canada-First Nation arrangement differs from the above in that modern treaty First Nations 

(Modern Treaty First Nations), provincial and federal governments, share a single receiver of 

revenue (except for Quebec which collects all of its taxes and Alberta which administers its own 

corporate income tax). This may be characterized as a “more honest” arrangement because it does 

 

 
 

 

Finance…(and)…Treasury, the ranking administrative positions in a list of 153…(were)…all held by 

whites. Of the 22 most senior officials in this department, defining these as principal clerks and above, 

10…(were) whites, nearly all at upper levels of the hierarchy.” 
667 The writer learned this information while on assignment with the present South African Revenue 

Authority in 2019. [Pretoria, South Africa] 
668 “Bantustan | Definition, History, Map, & Facts”, supra note 665. 
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not pretend to empower Modern Treaty First Nations through institution building (i.e., establishing 

and capacitating a receiver of revenue). Instead, it may be described as a construction of 

convenience to perpetuate the federal government’s oversight and control Modern Treaty First 

Nations. Keeping with the comparison of Bantustans and Modern Treaty First Nations, a 

reconsideration of provision six of the Nisga’a Final Agreement preamble,670 regarding 

“negotiation and agreement”, now seems disingenuous. 

 
 

Like the Bantustans, negotiating parties do not have equal bargaining power. Aside from the 

Courts’ adjudication of disputes and First Nation activism, Canada was not compelled to recognize 

First Nations as equal; Modern Treaty First Nation negotiations were de facto and substantively not 

based on a “nation-to-nation” sovereignty (model two or three) platform. Interestingly, with the 

onset of South Africa’s new democratic dispensation in 1994, the Bantustans were dissolved and 

their territories re-integrated into the new South Africa. A fundamental difference between the 

Bantustans and Modern Treaty First Nations is the minority versus majority dynamic; in South 

Africa, a white minority asserted its authority over a black majority. In Canada, a Settler majority 

now “negotiates” with a First Nation minority, many of whom, continue to be regulated by the 

Settler imposed Indian Act. 

 
 

This brings to question provision ten of the Nisga’a Final Agreement’s preamble, “based on a new 

approach to mutual recognition and sharing”, to achieve provision five’s “just and equitable 

settlement”. Agreements cannot be just and equitable if First Nation parties remain alienated from, 

and/or hindered from enjoying the full benefit of, the territories from which they were displaced. 

In the 1990s, when the Nisga’a Final Agreement was being negotiated, a “new approach to 

 
 

670 Nisga’a Final Agreement,  supra note 646. Whereas Canadian courts have stated that the reconciliation 

between the prior presence of aboriginal peoples and the assertion of sovereignty by the Crown is best 

achieved through negotiation and agreement, rather than through litigation or conflict; 
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recognition” may have had a rhetorical focus rather than a rights-base intention – like the 

Bantustans. For example, First Nation (inclusive of the Nisga’a Nation) “traditional laws and 

practices”, and their “telling of oral histories”, do not enjoy the same constitutional protection of 

legal pluralism as do French civil and English common law – an odd observation given that First 

Nation peoples inhabit territories from west to east and north to south of what is now Canada. 

 
 

On an optimistic note, however, the reference to the Nisga’a Nations legal system in the Nisga’a 

Final Agreement’s preamble leaves space for the Nisga’a Nation, as it moves into the next twenty 

years, to reformulate the substance of its sovereignty (i.e., depth and scope). At no time hitherto, 

given the current parliamentary discussions and public consultations regarding Bill C15 (i.e., 

incorporation of the United Nations Declaration on the Rights of Indigenous Peoples), have future 

scenarios been more positive for First Nation sovereignty. Canada’s incorporation of the United 

Nations Declaration on the Rights of Indigenous Peoples requires policy and law makers to embrace 

the constitutional “living tree” principle, redress the oppression of the Indian Act, and honour the 

human rights of all Indigenous Peoples in accordance with their traditions, laws and pre-

colonization sovereignty. This was achieved with the passing and coming into effect of The United 

Nations Declaration on the Rights of Indigenous Peoples Act (formerly Bill C-15) on June 21, 2021 

– a milestone for all First Nations on their long walk to freedom. 

 
 

4. UNDRIP as a basis for counter-examination 

 
In 2007, seven years after the Nisga’a Final Agreement came into effect, the United Nations 

General Assembly adopted the Declaration on the Rights of Indigenous Peoples.671 Canada was 

one of four countries (the others were Australia, New Zealand, and America) who voted against its 

adoption, partly because it required the Crown to ensure that Indigenous Peoples exercise “free, 

 
 

671 UNDRIP supra note 14 
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prior, and informed consent (FPIC)” in matters that would impact them. Regarding the timing of 

the Declaration, several points are noteworthy. The first is that when the Nisga’a Final Agreement 

was negotiated, the United Nations Declaration on the Rights of Indigenous Peoples did not exist 

hence, absent a “minimum standard” against which Canada’s actions could be checked. Secondly, 

Canada refused to adopt the instrument because it required, amongst several substantive rights, the 

recognition, respect, promotion and fulfilment of Indigenous self-determination as expressed in 

these articles: 

Article 3 Indigenous peoples have the right to self-determination. By virtue of 

that right they freely determine their political status and freely pursue their 

economic, social and cultural development. 

 

Article 4 Indigenous peoples, in exercising their right to self-determination, 

have the right to autonomy or self-government in matters relating to their 

internal and local affairs, as well as ways and means for financing their 

autonomous functions. 

 

Article 5 Indigenous peoples have the right to maintain and strengthen their 

distinct political, legal, economic, social and cultural institutions, while 

retaining their right to participate fully, if they so choose, in the political, 

economic, social and cultural life of the State.672 [Emphasis added] 

 
 

Three characteristics of self-determination must be emphasized: (1) to “freely determine their 

political status and freely pursue their economic…development”; (2) the “right to 

autonomy….means for financing their autonomous functions”; and (3) decision making authority 

exercised “….if they so choose….”. Based solely on Canada’s refusal to endorse the Declaration 

and the substance of the Nisga’a Final Agreement, especially its emphasis on own source revenue 

and the levying of specific direct taxes on Nisga’a citizens, the extent to which the Nisga’a 

negotiators were truly exercising self-determination remains an imponderable. Were the Nisga’a 

to negotiate their Nisga’a Final Agreement today, especially from the vantage point of the 

Declaration,673 their acceptance of municipal political and legal status, limited taxation powers, 

 
 

672 Ibid. 
673 Especially the following articles: 
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tax harmonization with Canada’s taxation system, or the CRA’s assertion of administrative 

authority within their territory, is questionable. 

 
 

These characteristics, which the Nisga’a Final Agreement confers, are not fully aligned with 

elements of the United Nations Declaration on the Rights of Indigenous Peoples such as “good 

faith” in consultation and cooperation, “free, prior and informed consent”, security in “..own means 

of subsistence and development”, and the choice to engage in “traditional and other economic 

activities”. Given that it pre-dates the United Nations Declaration on the Rights of Indigenous 

Peoples, the Nisga’a Final Agreement was an achievement. However, it must now be strengthened. 

In 2006 a landmark demonstration of reconciliation was made when Canada settled its largest ever 

class action regarding the Indian Residential School System.674 

 
 

The resulting legal instrument was the Indian Residential Schools Settlement Agreement  which 

included  a  condition  that  a Truth  and   Reconciliation Commission  be  established  to  document 

 
 

Article 19 States shall consult and cooperate in good faith with the indigenous peoples concerned through 

their own representative institutions in order to obtain their free, prior and informed consent before adopting 

and implementing legislative or administrative measures that may affect them. 

Article 20 1. Indigenous peoples have the right to maintain and develop their political, economic and social 

systems or institutions, to be secure in the enjoyment of their own means of subsistence and development, 

and to engage freely in all their traditional and other economic activities. 2. Indigenous peoples deprived of 

their means of subsistence and development are entitled to just and fair redress. 

Article 26 

1. Indigenous peoples have the right to the lands, territories and resources which they have traditionally 

owned, occupied or otherwise used or acquired. 2. Indigenous peoples have the right to own, use, develop 

and control the lands, territories and resources that they possess by reason of traditional ownership or other 

traditional occupation or use, as well as those which they have otherwise acquired. 

3. States shall give legal recognition and protection to these lands, territories and resources. Such recognition 

shall be conducted with due respect to the customs, traditions and land tenure systems of the indigenous 

peoples concerned. 

Article 27 States shall establish and implement, in conjunction with indigenous peoples concerned, a fair, 

independent, impartial, open and transparent process, giving due recognition to indigenous peoples’ laws, 

traditions, customs and land tenure systems, to recognize and adjudicate the rights of indigenous peoples 

pertaining to their lands, territories and resources, including those which were traditionally owned or 

otherwise occupied or used. Indigenous peoples shall have the right to participate in this process. 
674 Branch, supra note 441. “In May 2006, the Indian Residential School Settlement Agreement was approved 

by all parties to the Agreement. The implementation of the Settlement Agreement began in September 

2007….” 
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the history and impacts of the IRSS.675 Given that the IRSSA process paralleled the United Nations 

adoption of the Declaration in 2007, and several land claim settlement round-tables were taking 

place,676 Canada’s resistance to the United Nations Declaration on the Rights of Indigenous Peoples 

is not surprising. Of note, however, is that the “on the ground” realities of First Nation-Crown 

relations were changing. For example, the TRC was active between 2008 and 2015 and culminated 

in the identification of 94 "calls to action" regarding reconciliation (i.e., actions to improve 

relations) and the legacy677 (i.e., actions to redress the harm) of the residential school system. 

Actions 43 and 44 were compelling regarding the Declaration 

43. We call upon federal, provincial, territorial, and municipal governments to 

fully adopt and implement the United Nations Declaration on the Rights of 

Indigenous Peoples as the framework for reconciliation. 

 

44. We call upon the Government of Canada to develop a national action plan, 

strategies, and other concrete measures to achieve the goals of the United 

Nations Declaration on the Rights of Indigenous Peoples.678 

 
 

In the time between 1998 [the Nisga’a Final Agreement was drafted, 2007 the IRSSA, and the 

Declaration came into effect], 2010 [ Prime Minister Stephen Harper’s conservative government 

acknowledged the United Nations Declaration on the Rights of Indigenous Peoples],679 2015 [when 

 
 

 

675 Survivors and their families were able to share their experiences in public and private fora. Public events 

provided a platform from which the dark realities and harsh facts of the system were exposes to Settler 

Canadians. A TRC conclusion was that the IRSS enabled Canada to commit cultural genocide. 
676 Carcross/Tagish First Nation Final Agreements (2006); Nunavik Inuit Land Claims Agreement (2008); 

Tsawwassen First Nation Final Agreement (2009); Maa-nulth First Nations Final Agreement (2011); Eeyou 

Marine Region Land Claims Agreement (2012); Sioux Valley Dakota Nation Self-Government Agreement 

(2014); Yale First Nation Final Agreement (2013); Tla'amin Final Agreement (2014); and Déline Final 

Self-Government Agreement (2015). 

Government of Canada; Indigenous and Northern Affairs Canada; Communications Branch, “Fact Sheet: 

Implementation of Final Agreements”, (3 November 2008), online: <https://www.rcaanc- 

cirnac.gc.ca/eng/1100100030580/1542728997938> Last Modified: 2015-07-13. 
677 For example, call to action 41 gave rise to the Inquiry in Missing and Murdered Indigenous Women and 

Girls: “We call upon the federal government, in consultation with Aboriginal organizations, to appoint a 

public inquiry into the causes of, and remedies for, the disproportionate victimization of Aboriginal women 

and girls. The inquiry’s mandate would include i. Investigation into missing and murdered Aboriginal 

women and girls. ii. Links to the intergenerational legacy of residential schools.” 
678 This led to the adoption of UNDRIP by British Columbia and the federal government under  Justin Trudeau. 
679 Steven Harper’s government recognized UNDRIP with the proviso that it was a statement of 

aspirations and as such, not legally binding. 
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the TRC published its 94 calls to action], and 2016 [when the Trudeau government adopted the 

instrument without reservation], the political and economic landscape had changed to enable a more 

equitable First Nation-Crown negotiations platform. However, throughout this period, at “risk” for 

Canada were the concrete ramifications of recognizing, respecting, promoting and protecting 

Indigenous Peoples’ rights (meaning a minimum model two sovereignty) and the documentation 

of this in comprehensive and specific land claim and self-government agreements. As a side note, 

since 1975 Canada has concluded twenty-six modern treaties but, in British Columbia, fifty-eight 

are still being “negotiated” (representing one hundred and eight communities), six are outstanding 

in the Northwest Territories, and approximately ten umbrella claims representing many more 

communities across the rest of Canada are “in progress”.680 

 
 

The first decade of the twenty-first century did not see transformative change in First Nation- 

Canada relations but provincial and federal legislative and policy commitments are now different 

(for example, Canada’s Act respecting the United Nations Declaration on the Rights of Indigenous 

Peoples and British Columbia’s equivalent legislation681). Now that the Declaration has been 

incorporated into Canada’s legislative framework, the form and substance of First Nation 

sovereignty must be defined. Where this has already been done, as with the Nisga’a, the 

sovereignty model must be further developed to resemble, as best as possible, pre-colonization 

existence. This means that the existing Modern Treaty First Nation models (e.g., 1975 James Bay; 

 
 

680 General Briefing Note on Canada's Self-government and Comprehensive Land Claims Policies and the 

Status of Negotiations. https://www.rcaanc-cirnac.gc.ca/eng/1373385502190/1542727338550#s3-4 
681 “The provincial government passed the Declaration on the Rights of Indigenous Peoples Act (Declaration Act) 

into law in November 2019. The Declaration Act establishes the UN Declaration as the Province’s framework for 

reconciliation, as called for by the TRC’s Calls to Action… The legislation sets out a process to align B.C.’s laws 

with the UN Declaration. It mandates government to bring provincial laws into harmony with the UN Declaration. 

It requires development of an action plan to achieve this alignment over... It requires regular annual reporting on 

progress to the Legislature, providing transparency and accountability. to monitor progress…(it) allows for 

flexibility for the Province to enter into agreements with a broader range of Indigenous governments. And it 

provides a framework for decision-making between Indigenous governments and the Province on matters that 

impact their citizens….” 

http://www.rcaanc-cirnac.gc.ca/eng/1373385502190/1542727338550#s3-4
http://www.rcaanc-cirnac.gc.ca/eng/1373385502190/1542727338550#s3-4
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1984 Inuvialuit Final Agreement; 1995 Champagne and Aishihik First Nation Final Agreements; 

2000 Nisga'a Final Agreement; 2005 Labrador Inuit Land Claim Agreement; etc.) set a minimum 

standard. As Canada pursues a reconciliatory incorporation of First Nations in the Confederal 

scheme, section 35(1) must be elevated to a section 91/92 competency. 

 
 

5. A future vision 
 

The Nisga’a did not have the United Nations Declaration on the Rights of Indigenous Peoples, the 

Indian Residential Schools Settlement Agreement or “hard” evidence like that exposed through 

Truth and Reconciliation Commission submissions and reports (2008-2015) in their negotiation 

toolkit when the Nisga’a Final Agreement was made. Like all other modern treaty First Nations, 

the Nisga’a achieved model one sovereignty because Canada’s political, legal and economic 

landscape did not allow more. Although the words “final agreement” are used in the title of the 

Nisga’a 2000 initiative, with the federal and provincial (British Columbia) Indigenous Peoples 

legislative lenses now in place, the Nisga’a future scenario is ready for an upgrade. Twenty years 

into their sovereignty journey, the Nisga’a Nation may want to revisit how it defines itself – 

especially its notion of surplus sharing/redistribution and ownership of the means of production – 

from the vantage point of a new paradigm made up of twenty-first century legal constructs i.e., 

UNDRIP, the TRC 94 calls to action, and its traditional laws and practices – its Ayuuk. 

 
 

A “next generation” Nisga’a Nation state must be informed by a counter-examination of its current 

self-definition. In explaining its legal and political status, the Nisga’a Nation website states that the 

“Nisga'a Government operates within the Constitution of Canada and the Canadian Charter of 

Rights and Freedoms”.682 By itself, this statement allows for model two sovereignty, as enjoyed by 

 

 
 

682 “Understanding the Treaty | Nisga’a Lisims Government”, online: 

<https://www.nisgaanation.ca/understanding-treaty>. 

http://www.nisgaanation.ca/understanding-treaty
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the ten Provinces. However, subsequent statements negate this possibility: “The Nisga'a Treaty 

establishes decision-making authority for Nisga'a Government within a model that the Nisga'a have 

been accustomed to and have accepted for many years…(the model) provides the Nisga'a Nation 

with a significant measure of self-government that is consistent with the overall public interest and 

within Canada's constitutional framework.” 683Accordingly, “for many years” the Nisga’a Nation 

has functioned with model one sovereignty (i.e., municipal status) but for one exception – the 

exercise of concurrent direct taxation powers (i.e., personal income and consumption taxes). Today, 

given the UNDRIP (United Nations and Canada’s federal government equivalent),  and DRIPA of 

British Columbia, the words “..overall public interest…” seem odd; what is the nexus between First 

Nation sovereignty (i.e., the recognition of inherent pre- colonization rights) and public interest? 

 
 

To incorporate the UNDRIP, Canada must change its political-economic-legal framework in ways 

that enable the restoration of First Nation precolonial rights. Perhaps the words of Kevin Bruyneel 

are a beacon for the way forward and the Nisga’a Nation’s progression from model one to model 

two sovereignty: 

 

…a question…posed by postcolonial theorist Gayatri Spivak: “Can the 

subaltern speak?”…is not about the vocal cords of the colonized; it is about the 

colonizer’s ear drums; (it) really means, “Are the colonizers deaf?” not “Are the 

colonized mute?” This study has demonstrated ways in which the American 

Settler-state and nation have sought, often successfully, to impose temporal and 

spatial limitations on indigenous political life. In resistance, indigenous 

political actors speak against and across the boundaries of colonial rule by 

articulating and fighting for a third space: a space of sovereignty and/or 

citizenship that is inassimilable to the modern liberal democratic Settler-state 

and nation…this claim refuses to accommodate itself to the political choices 

framed by the imperial binary: assimilation or secession, inside or outside, 

modern or traditional, and so on. Looked at in this way, indigenous political 

resistance is refusal of a false choice…(the)…presence and politics around the 

 
 

683 Ibid. “The Nisga'a Lisims Government may make laws in many areas and has principal authority over 

some, including administration of government, management of the Nisga'a Nation's lands and assets, 

Nisga'a citizenship, language and culture. However, the treaty also includes limitations on Nisga'a 

Government authority. For example, Nisga'a Government cannot make laws about Nisga'a citizenship that 

deal with immigration or Canadian citizenship.” 



277  

third space, defined by colonial impositions and postcolonial 

resistances…(need to be exposed to clearer light to determine)…how 

the…concept could positively reshape the language and therefore the terms of 

and possibilities for indigenous–settle-society relations in the future, and…its 

applicability to the wider political discourse and politics around sovereignty.684 

[Emphasis added] 

 

 

Bruyneel’s expansion of the “third space” polemic intersects with model two sovereignty because 

model one is “stay in” and model three is “get out” of the Settlers’ political and economic system. 

As noted by Julie Cassidy, and cited by Bruyneel, this decision-making “straight-jacket” is arbitrary 

and forced. In Cassidy’s words: “The resolution relating to Aboriginal sovereignty is often 

mistakenly perceived as only involving two possibilities: (1) acknowledgement of Aboriginal 

sovereignty and the consequent destruction of the “occupying” state’s sovereignty; or (2) 

continuation of the past denial of Aboriginal sovereignty. However, it is possible for both entities 

to enjoy concurrent sovereignty.”685 

 
 

In the context of surplus sharing and wealth redistribution, the notion of a “third space” is very 

relevant – First Nations do not have to either “opt in” or “opt out” of Canada’s taxation system. 

Current “surplus” creation methods include revenues collected through licensing fees, investment 

income, First Nation owned enterprise earnings (e.g., casinos or extractive industries), community 

giving,686 and the imposition of direct taxes (personal and consumption). The available methods 

for “sharing” surplus include indirect distribution687 and direct distribution.688 Both of these can be 

incorporated into a new “third space” sovereignty arrangement. 

 

 

684 Kevin Bruyneel, The Third Space of Sovereignty: The Postcolonial Politics of U.S.–Indigenous 

Relations, supra note 57. 
685 Ibid. 
686 These include activities like fifty-fifty raffles, auctions, and other sorts of fundraising that provide both a host 

of community activities, and funding for numerous services. 
687 The First Nation government takes all business profits and public revenues and redistributes them into 

infrastructure and service. 
688 A percentage of profits from earned income is given directly to members of a Nation. 
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A “third space” may result in an “indigenized hybrid system”, reflecting the values and traditions 

of a specific First Nation or a First Nation confederation, whilst allowing entry into an 

administrative arrangement with Canada that clearly defines accountability, responsibility and 

authority. For example, the Nisga’a Nation may opt to continue its tradition of the Potlatch, 

formalize existing community based initiatives like volunteerism, create new collective sharing 

methods, and implement both direct and indirect distribution of Nation generated revenue. Parallel 

to these practices, the Nation may want to impose and administer a direct tax on businesses with 

an annual turnover value above a basic threshold. It may also want to keep the administrative 

function within its territory, as a job creation and human capital development initiative; its 

administrators would have an intimate understanding of the Nation’s corporate tax base (e.g., this 

would be similar to having excise tax officials located within large manufacturing plants). 

 
 

The same can be done for consumption (GST/PST equivalents) and personal income tax. Moreover, 

to achieve tax administration economies of scale, the Nisga’a Nation may enter into agreements 

with other First Nations, geographically close for citizen ease of access, to create a pooled 

administrative function. In the beginning, these institutional efforts may be supported by the 

Canada Revenue Agency (CRA). But, for matters like excise and customs, the Nisga’a Nation may 

enter into revenue sharing agreements with Canada wherein the administration is centrally carried 

out (e.g., the CRA) but an apportionment formula developed to ensure an equitable transfer to the 

Nisga’a Nation. Unfortunately, the Nisga’a Final Agreement (Nisga’a Final Agreement) only 

allows “opt in” – one side of Bruyneel’s imperial binary: assimilation or secession, inside or 

outside, modern or traditional. With the hindsight of the past 20 years, the UNDRIP and DRIPA, 

and a recognition of a “third space” type of sovereignty, the pace of First Nation de-colonization 

may be accelerated. 
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Although the text of the Nisga’a vision statement affirms the Nisga’a traditional legal system, this 

does not reflect a “third space”– this is clearly “opt in”. When the Nisga’a Nation asserts that “Our 

Ayuuk [code of laws, customs and conduct], language, and culture are the foundation of our 

identity”,689 it is not unreasonable to expect this “foundation” to inform how the Nation engages 

with Canada’s laws – especially taxation laws. A logical edict flowing from this should be that 

Canadian law applies on Nisga’a Nation territories only to the extent that it harmonizes with the 

Ayuuk. 

 
 

The current practice is that Canada’s legal system trumps the Ayuuk – the “third space” is a narrow 

allowance for the Ayuuk. Harshly seen, this is not a true “third space”. A characterization of it as 

“opt in” is questionable because this suggests conscious deliberation and intentional decision 

making. Rather, it may be coercive and the result of the power imbalance between Canada and the 

Nisga’a Nation when negotiating the Nisga’a Final Agreement. In a scenario where Bill C15 is 

enacted, Article 5 of UNDRIP690 may be a platform from which the subordination of Ayuuk (code 

of laws, customs, and conduct), and the need for a “third space” model two sovereignty, gets put 

back on to the agenda of a negotiation round table. 

 
 

An example of what belongs in the “third space” are Nisga’a surplus sharing traditional practices 

like the Potlatch (emanating from the Ayuuk) which seem to be at odds with the Nisga’a Final 

Agreement Chapter 16 (taxation). If the Ayuuk is the beacon for “self-determination” (i.e., decide 

their future direction without undue influence) and “self-government” (i.e., manage present and 

future resources whilst providing needed economic, social and environmental services, why does 

 

 
 

 

689  “Declaration | Nisga’a Lisims Government”, supra note 627. 
690 Article 5 Indigenous peoples have the right to maintain and strengthen their distinct political, legal, 

economic, social and cultural institutions, while retaining their right to participate fully, if they so choose, 

in the political, economic, social and cultural life of the State. 
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the Nisga’a embrace the Settler’s taxation system? 

 
 

For Modern Treaty First Nations like the Nisga’a, UNDRIP and DRIPA present an opportunity for 

them to reframe/re-conceptualize their surplus sharing laws and practices. This contention is 

supported in at least one provision of the preamble to Canada’s UNDRIP (Bill C15): “…the 

Government of Canada recognizes that all relations with Indigenous peoples must be based on the 

recognition and implementation of the inherent right to self-determination, including the right of 

self- government….”691 The right to self-determination, a much broader concept than self-

government, means that the systems for surplus sharing that First Nation may choose from do not 

have to fully harmonize with Canada’s counterparts – the challenge is to define the form and 

substance of the “third space”. 

 
 

6. Conclusion 
 

Canada’s new Indigenous Peoples Rights framework presents opportunities for the Nisga’a Nation 

(in fact all Indigenous Peoples inhabiting what is now Canada), federal, and provincial governments 

to re-configure their “surplus sharing” and “wealth redistribution” systems to enable nation-to- 

nation co-existence. For this to be realized, however, both federal and provincial governments must 

see First Nations as decision making partners – a “third space” (parallel to federal and provincial) 

for Indigenous Peoples must be recognized. In delineating and explicating this concurrent 

sovereignty space for First Nations to occupy, there must be an openness to a tripartite federal 

arrangement within which no nation (i.e., Settler or Indigenous) has preeminent status. To enter 

into such an arrangement, a First Nation must decide the level of emphasis it gives to each of its 

uniquely Indigenous characteristics. Such characteristics would, for example, include legal 

 
 

691 United Nations Declaration on the Rights of Indigenous Peoples Act (S.C. 2021, c. 14) . Twelve “Whereas” 

from the top.. 
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precepts, customary practices, and post-colonial constructs regarding property ownership, 

economic development and growth, surplus and wealth accumulation, social welfare, individual 

rights and responsibilities, and inter-generational viability. 

 
 

Of particular importance are the political and economic paradigms the First Nation adopts. For 

example, is the neo-liberal economic model of Settler Canada, steeped in free-markets, individual 

agency, and property rights, the desired approach? Alternatively, should the First Nation revert to 

its pre-colonization natural law and primacy of the collective interest to infuse these approaches in 

its “third space” governance and economic institutions and social relationships? More pointedly, 

as First Nations occupy their model two sovereignty, should they adopt Settler taxation models, 

instruments, and administrative structures to collect revenue required for nation rebuilding? The 

next chapter peripherally touches these questions based on the experiences of a small group of 

Nisga’a Nation citizens as tax filers and social benefit claimants. 
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Chapter 8 Field Research 

 

 
1. Introduction 

 
Thus far, this thesis has expounded the central hypothesis692 that the Canada Revenue Agency’s 

(CRA) administration of Modern Treaty First Nation personal income tax (PIT) and goods and 

services tax (GST) potentially undermines these Nations’ sovereignty in two primary ways. First, 

it may impair the property and socioeconomic rights of their citizens. Second, by piercing the 

territorial and self-government authority of a First Nation, CRA actions may undermine First 

Nation sovereignty. A secondary consideration has been the possible impact of the CRA, as social 

benefits administrator, whose officials may unduly exercise their authorities. 

 
 

This focus has been at individual and nation levels. In terms of individual First Nation citizens’ 

human rights, there is potential to violate section seven of the Charter (security of person and 

dignity) and section fifteen (equality). At “nation” level, there is a potential debilitating impact on 

a First Nation’s sovereignty if socioeconomic strain, emanating from inappropriate CRA actions, 

is imposed on governmental institutions and resources (for example, a First Nation government 

must increase its social welfare expenditures, thus diverting needed funds from other public 

projects, because its single parents, elderly, or disabled citizens are denied or subjected to long and 

onerous bureaucratic processes before they receive their benefits. 

 

 

 

 

 

 
 

692 The axiomatic basis of this thesis is that Modern Treaty First Nations (Modern Treaty First Nations) are 

not able to exercise the types of sovereignty they had pre-colonialization because of colonization and the 

imposition of Canada’s federal political system and constitutional framework. The specific contention is 

that Tax Administration Agreements (Tax Administration Agreements), between Modern Treaty First 

Nations and the federal department of finance, gives the Canada Revenue Agency powers over Modern 

Treaty First Nation citizens that effectively undermine Modern Treaty First Nation sovereignty. 
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The analysis of sovereignty (i.e., at both Nation and citizens’ levels) has been in terms of the 

Westphalian model of the modern state (1648), the United Nations Declaration on the Rights of 

Indigenous Peoples (2007 UNDRIP), and sections 25 and 35 of the Constitution Act 1982. The 

specific contention has been that Tax Administration Agreements, between Modern Treaty First 

Nations and the Federal Department of Finance, gives the CRA powers that, in the aggregate, 

undermine Modern Treaty First Nation sovereignty. A secondary consideration has been the 

experience of Modern Treaty First Nation citizens of the CRA as social benefits administrator. 

 
 

The discussion of Modern Treaty First Nation sovereignty has relied on reports from the Office of 

the Tax Ombudsperson, the Auditor General, specific case law, opinion makers, and academic 

literature. In order to ground theoretical discussions regarding the individual rights of Modern 

Treaty First Nation citizens (e.g., property and socioeconomic), the Nisga’a Nation of British 

Columbia allowed693 the author to engage a sample of their citizens on this matter (i.e., field 

research). Without such empirical support, the subject remains mere abstractions. For this purpose, 

fifty-two Nisga’a citizens participated in a survey. The objective was to garner insight into how 

they experience the CRA, their thoughts about the CRA as administrator of Nisga’a Nation personal 

income and goods and services taxes, and as administrator of Nisga’a citizens’ social benefits. 

 
 

2. Research clearance 

 
In order to carry out the field research, over the course of approximately two years, various officials 

and elected bodies from the Nisga’a Nation were engaged. The first point of contact, however, was 

based on a letter of support and introduction, dated February 28th 2020, by Dr. Ovide William 

 

 

 

 
 

693 This research has been unanimously approved by the Nisga'a Nation legislative council and was 

overseen and administered by the Nisga'a Nation research department. 
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Mercredi.694 [Attached as annexure one] This letter was sent to the Nisga’a Nation Executive and 

members of the Nisga’a Nation Legislative Assembly. Exactly one year and seven months later, on 

September 28th 2021, the Nisga’a Nation Chief Executive Officer responded with a letter of 

approval for the field work. [Attached as annexure two] The long time between first contact and 

approval was partly due to the Covid pandemic. The need to screen and assess the field research 

request required that several levels of engagement/approval be completed before the final approval 

from the Nisga’a Legislative Assembly. 

 
 

Parallel to the Nisga’a engagement and approval process, the Queen’s ethics application process 

unfolded. Ethics committee permission for the field research was received January 17th 2022. 

[Attached as annexure three] What follows now is the field research methodology, participant 

responses, and derived observations of the engagements. The rest of the chapter is structured 

accordingly. 

 
3. Research partnership 

 

Given the mobility and person-to-person access limitation caused by Covid, the research was based 

on a partnership between the Nisga’a Nation research unit and the thesis writer. To ensure cultural 

and other appropriateness, the author’s proposed research methodology and instruments were 

subjected to a rigorous vetting process by the Nisga’a research unit. In the singular the 

“instruments” refer to two questionnaires but when completed by Nisga’a citizens, they are referred 

to as a survey. Since the Nisga’a researchers belonged to a dedicated research unit that conducts 

research on an ongoing basis, they have established protocols. As Nisga’a citizens themselves, they 

understand the Nisga’a communities. The research unit’s input regarding the research instruments 

was fully incorporated. Covid protocols prevented the author from visiting the Nisga’a nation so 

 

 

694 Noteworthy from his lengthy and laudable list of Aboriginal and First Nations advocacy endeavours, Dr. 

Mercredi served as the national chief of the Assembly of First Nations in Canada from 1991 to 1997. 
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the Nisga’a research unit implemented all data collection aspects of the field research. They 

administered the questionnaires and forwarded the raw “untouched” questionnaires to the author. 

All correspondence (e.g., letters of information and consent) and tools (e.g., a questionnaire) were 

developed by the thesis writer. 

 
 

3.1 Methodology 
 

The field research was qualitative and consisted of two questionnaires administered as a survey. 

This chapter presents the results of this survey. 

 
3.1.1 Questionnaire design 

 

Based on the Taxpayers’ Bill of Rights, two Microsoft word based questionnaires were developed; 

one for personal income tax filers and one for social benefits claimants. The word “questionnaire” 

is used in the singular to describe a data collection instrument. The word “survey” is used in the 

plural to refer to its completion by several participants. The questions in each instrument required 

a “yes/no” answer followed with an open-ended “please explain” section. This design was intended 

to focus Nisga’a citizens on specific aspects of the CRA engagement process and to enable them to 

describe, in their own words, their experiences with the CRA. Each questionnaire was vetted and 

administered under the direction of the Nisga'a Nation senior official for data analytics and 

research. 

 
 

Both questionnaire included an optional section “A” which collected personal/demographic 

information. The purpose of this section was to enable an analysis of the experience of Nisga’a 

citizens, as individuals, and groups with similar age, education, dependents, and other “personal” 

characteristics. Each questionnaire also included a section “C” which probed the quality of their 

experience with the CRA. The questionnaire differed in their section “B”; it distinguished the 

experiences of Nisga’a citizens who claimed social benefits from the experiences of citizens who 
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filed an income tax return based on their earned income. When a participant completed a 

questionnaire, it was kept in a pool of questionnaires that could not be traced back to a specific 

individual. Up to the point of their amalgamation with other questionnaires, the participant could 

have asked that his/her/their questionnaire be included in the research. No one exercised this option. 

The questionnaire were analyzed to determine the experiences of citizens who pay taxes and those 

who receive social benefits. This result may have human rights implications depending on the 

responses. For example – 

 
 

a) Do any citizens not comply with their tax obligations (e.g., they do not file a tax return, pay 

their liability; etc. ) even though they earn income – why? [This issue pertains to tax morality 

and taxpayer confidence in the Nisga’a Nation-CRA tax system.] 

 

b) Are the experiences of both income taxpayers and social benefit recipients the same – if no, 

in what specific ways do they differ? 

 

c) Possible demographic differences. For example, a large percentage of Nisga’a citizens fall 

into the 55+ years of age category, did they experience the CRA differently than younger 

citizens? 

 
d) On what basis do respondents rate their experience with the CRA as “good” or “bad”? [This 

issue relates to the duty of the CRA to comply with the Taxpayers’ Bill of Rights and the sui 

generis status of First Nation peoples.] 

 

e) Are there policy or administrative implications for the CRA given the sui generis legal and 

constitutional status of Nisga’a citizens? 

 

f) Are there policy or administrative considerations for Nisga’a Nation leaders before they 

conclude new Tax Administration Agreement with the Crown? 

 

 

 

3.1.2 Survey sample 
 

A sample group of 3.3 percent of the total Nisga’a population (the four Nisga’a Villages), 18 years 

and older (62 citizens), were engaged. Of this sample, the first ten respondents comprised a “test” 

or pilot group based on whose responses the questionnaires were amended. Participation was on a 
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voluntary basis. A total of 52 Nisga’a citizens (excluding the ten pilot respondents) participated in 

the survey. The demographic composition of the 52 participants is reflected in the Table one below: 

 

 
TABLE 2: NISGA’A POPULATION AS PER 2016 CENSUS CANADA 1880 

DEMOGRAPHICS EDUCATION EMPLOYED 

 

 

AGE 

 

 

 
MALE 

 

 

FEMALE 

 

 
TOTAL 

SAMPLE 

PS 

(Post- 

Secondary) 

HS 

(High 

School) 

<HS 

(Less than 

High 

School) 

 
 

YES 

 
 

NO 

M F M F M F M F M F 

< 20 

years 

5 
2 7 (13%) 13 19 6 12 1 1 14 21 6 10 

20 – 30 

years 

5  

4 
 

9 (17%) 
1 participant did not respond to the employment question 

31 – 40 

years 

3 
8 11 (21%) 

 

 

 

 

 
HIGHLIGHTS 

• 61.5% of participants have post-secondary education. 

• Female social benefits claimants are the majority of 

the unemployed participants. 

• 42% of participants fall in the 31 to 50 age category. 

• 61.5% of participants are female. 

41 – 50 

years 

4 
7 11 (21%) 

51 – 

65 

years 

2  
6 

 
8 (15%) 

> 65 

years 

1 
5 6 (12%) 

 
 

TOTAL 

SAMPLE 

20 

(38.5%) 

 

32 

(61.5%) 

52 (100% 
(rounded 

up)) 

 
 

A stratified sampling and convenience sampling from the Nisga’a subpopulations were used by the 

Nisga’a research team. They primarily sampled the subpopulations from urban locations where 

Nisga’a reside (Terrace, Kitimat and Prince Rupert) and the Nisga’a Villages (Laxgalts’ap and 

Gitlaxt’aamiks). Unfortunately, given that Covid still impacted the Nation, it was challenging to 
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go door to door systematically; therefore their overall sampling strategy was based on convenience. 

The research team attempted to engage a diverse cohort of participants from different socio- 

economic backgrounds, ages and gender in seeking varied voices concerning the project.695 It is 

acknowledged that from a statistical point of view, there is a large scope for variance between this 

sample and the overall Nisga’a population. However, since there are no similar studies available 

as reference sources, the field research is intended to provide general insights. The experiences of 

the survey participants with the CRA are intended to serve as a proxy indicator of the impact that 

Tax Administration Agreements have on Modern Treaty First Nation national and citizen 

sovereignty. 

 
 

4. Participant questionnaire responses 
 

The responses of participants were captured in two templates; one for earned income tax filers and 

one for social benefit claimants. (Annexures 4 and 5) The same six questions were asked of both 

groups. Two additional questions, about requested documentation, are reported for the income tax 

filer group. A few questions received “not applicable” responses so they are not discussed in the 

sections below. Because of the difference in the number of male [20 (38.5%)] and female [32 

(61.5%)] respondents, the survey results for male and female will be discussed separately. Only 

2.8% of the total group (both male and female) have less than a high school education, 61.5% have 

a post-secondary qualification, and 42% fall with the 31 and 50 age categories. A discussion of 

the responses for income tax filers will now be followed by the same for social benefit claimants. 

 

4.1 Personal income tax filers 

 

Only one of the 32 respondent tax filers checked the “unemployed” box. Of this group, 100% of 

female and 80% of male respondents were employed at the time of completing the questionnaire. 

 

 

695 This explanation was provided by a member of the Nisga’a Research Unit. 
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This variable confirms that the experiences of this group are current and, therefore, provides 

relevant information. Of the 32 respondents in this group, three answered “no” to this question – 

was it easy to file your tax return? One of the three “no” respondents (male) is deemed complex 

(i.e., business and personal returns) because the CRA conducted an audit. The remaining two (male 

and female) are first time tax filers and expressed trepidation about the process. Most of the 29 

“yes” respondents said they sought help from professional tax practitioners. Based on the comments 

captured in Table 2, there are no blatantly discernable issues regarding the respondents’ experiences 

with the CRA. For example, the “no” answers for both male and female are not outside the 

normative tax filer experiences (i.e., filing for the first time and late filing). 

 
TABLE 3: Was it easy to file your tax return? 

MALE (sample size 15) 

YES 13 NO 2 

 
▪ I used an accountant. 

▪ I paid someone to do it. 

▪ I used H&R Block – it was easy to file my 

return. 

 
▪ I did not file my personal and business tax 

returns on time and was audited which required 

a lot of work. I found filing my work tax 

(business) difficult and should have asked for 

help earlier. 

▪ I have to file taxes and a bit intimidated – still 

learning what my responsibility is and what I 

need to do in filing taxes. 

 
FEMALE (sample size 17) 

YES 16 NO 1 

 
▪ Turbo tax – I do it myself. 

▪ No comment. 

▪ Agency does my returns - no issues. 

▪ Easy but wanted proof that my kids were 

living with me… 

 
▪ Filing for the first time this year- struggling. 

 
 

A substantial percentage (86.6%) of male participants and (88.2%) of female participants did not 

respond to the question. A possible explanation for this is the previous finding that a majority of 
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the respondents relied on professional tax practitioners (e.g., the comment below “I have no clue – 

agency does my returns). The three “yes” respondents explained complex CRA interventions. 

 
TABLE 4: Did the CRA request supporting information or documents? 

MALE (sample size 15) 

YES 2 NO 0 NO 

RESPONSE 

13 

▪ I had to go back over all my personal and work-related records for several years. 

▪ I did not file my taxes, my wife could not claim GST and Child Tax Benefit for several years. 

▪ I did not file my returns for 2 years. 

FEMALE (sample size 17) 

YES 1 NO 1 NO 

RESPONSE 

15 

▪ I was audited three times. 
▪ I have no clue – agency does my returns. 

 
 

The process of providing requested documentation/information was not easy for the few 

respondents who answered in the affirmative. The majority of participants did not respond. Again, 

this may be attributed to the use of professional tax service providers. 

 
TABLE 5: Was it easy to provide the additional information or documents the CRA requested? 

MALE (sample size 15) 

YES 0 NO 1 NO RESPONSE 14 

 ▪ I did not keep proper records  

FEMALE (sample size 17) 

YES 1 NO 2 NO RESPONSE 14 

 ▪ The process of sorting out the proof of my 

kids being with me delayed the 

assessment and caused stress, as I did not 

receive child tax benefit for some time. 

▪ Struggling – filing for the first time. 

 

 
 

As per the CRA service standards (2021-2022), the turnaround time to issue a notice of assessment 

(i.e., processing of on time submitted returns) for digital submissions is within two weeks of 

receiving it, 95% of the time. The standard for paper submitted returns is eight weeks, 95% of the 
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time. The field research questionnaire did not differentiate between digital and paper income tax 

filings. However, 18 of 32 participants (56%) fell within the CRA standard. Noteworthy is that 

25% (eight) of participants did not respond to the question. 

 

TABLE 6: After you filed your tax return, how long did it take for the CRA to assess/finalize it? 

< 1 month 2-4 

months 

5-6 

months 

7-8 

months 

9-10 

months 

11-12 

months 

>12 

months 

No 

Response 

18 4 0 1 0 0 1 8 

 
 

A small minority of participants has disputed CRA assessments. The two instances of dispute seem 

to involve complexities that emanate from a tax filer in their personal and business roles. The 

absence of a response to the outcome question suggests that their matters are unresolved. Unlike 

the other participants with seemingly a single employment related income, these individuals’ 

experience of the CRA may portend a more rigorous interventionist role for the CRA as Nisga’a 

citizens become more complex tax filers contributing to the socioeconomic development of their 

Nation. 

TABLE 7: Have you ever disputed a CRA assessment of your tax return? If yes, what did you dispute 

and why? What was the outcome? 

MALE (sample size 15) 

YES 1 NO 14 

▪ For my personal income tax.  

FEMALE (sample size 17) 

YES 1 NO 16 

CERB [Canada Emergency Response Benefit] – I was asked to pay this back via my 

business – and I am going to dispute this. 

 

 
 

The fact that only seven (21.8%) participants have claimed a tax credit lends support to the 

observation that the majority of income tax filers (in the sample) have uncomplicated tax returns. 

Moreover, six of the seven participants in this subset of the sample was successful with the claim. 
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A correlation between the low level of complexity of the sample of participants and the paucity of 

CRA disputes may exist. 

 

 
TABLE 8: Have you claimed a housing or other tax credit (e.g., energy costs)? Did the CRA allow it 

without question? 

MALE (sample size 15) 

YES 4 NO 11 

▪ 3 ALLOWED 

▪ Write off for our business 

 

FEMALE (sample size 17) 

YES 3 NO 14 

▪ 3 ALLOWED 

▪ It was straight forward – no problem 

 

 

 

 

4.2 Social benefit claimants 
 

Altogether, the participants noted six social benefit products: goods and services tax refunds, old 

age security, child tax benefit, employment insurance, disability grants, and other provincial social 

assistance. 

 
 

The majority of respondents answered “yes”. Noteworthy is that 80% of males, as opposed to 60% 

of females, chose this answer. An employment Insurance benefit claim resulted in the “no” answer 

but the respondent explained that it was his first time making this application. Of particular interest 

is the qualitative difference in the comments accompanying a “no” response from female 

respondents; females seem to have had more adverse impact (e.g., extended exposure to violence 

and abuse) from CRA action regarding the child tax benefit and goods and services refunds. 

Common to male and female respondents is their need for help when filing of a tax return in order 

to claim a social benefits. 
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TABLE 9: Was it easy to apply for your social benefit? 

MALE (sample size 5) 

YES 4 NO 1 

▪ I had no problems. We went to Canada Manpower for help with this. 

▪ Even though it was easy to receive, I needed help with my application. 

It took longer to apply. 

▪ I didn’t file a Tax Return this year – but in the past I did, and I didn’t 

have an issue. 

▪ I received social assistance (welfare) by working with B.C. Services 

– they helped me with CRA. 

I needed help to apply for EI 

because I’ve never done one 

before. 

 
FEMALE (sample size 14) 

YES 9 NO 5 

▪ EI - It was easy to apply – no problems 

or hassles. 

▪ CCTB was fast – no issue with the 

CRA. It was easy because I had all of 

my documents. 

▪ OAS - Went through Canada 

Manpower for (my old age security). 

▪ I needed help with my CCTB application “due to 

CRA billing me $12,000”. I brought it to a private 

business. The CRA requested documentation but I do 

not remember as we have been working on this since 

2008. It was not easy to provide the requested 

information. Their withholding of my GST/CCTB 

is/was quite stressful. 

▪ With my first child it was hard until I worked with my 

“circle of life counsellor”. I had to file my income 

tax return. I struggled but I got help to file my PIT 

return. They asked for birth certificates of my 

children. My social support worker assisted with 

getting the CRA requested documents. It was stressful 

but once I got help, it was fine. With my second and 

third child I got the CCTB within 2-3 months – still a 

bit long. 

▪ It was difficult – delays and slow response. I was put 

at further risk of violence and abuse for great longer 

of time. 

▪ Forgot to file income tax for my GST cheques. I am 

going to get help now in filing my taxes so I can get 

GST. I could have used help in filing my taxes. I did 

not know the importance of filing taxes. 
 

Sixty percent of the participants responded that they received their assessment within one month. 

This is within the CRA service standard. However, 40% of the participants fell outside of this 

service standard. The impact of long delays in assessment, on the quality of life of the respondent, 

is unknown. Since the use of tax consultants seems to be a common practice, an individual 

respondent would have relied on the tax practitioner to follow up with the CRA. Although a 

predominantly educated and professional group of participants, with relatively simple tax returns, 

there is a heavy reliance on tax practitioners. 
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TABLE 10: After you filed your social benefit claim, how long did it take for the CRA to assess/finalize it? 

< 1 month 2-4 

months 

5-6 

months 

7-8 

months 

9-10 

months 

11-12 

months 

>12 

months 

No 

Response 

12 3 2 1 0 0 1 1 

 

 

An interesting finding which supports the plausible deduction that most participants fall into the 

simple tax filing category is that none of the 20 social benefits respondents said that they had 

disputed a CRA assessment. However, the absence of a disputed case cannot be interpreted to mean 

that claimants did not disagree with an assessment; it only means that they did not act on any possible 

disagreements. 

 
TABLE 11: Have you ever disputed a CRA assessment of your social benefit claim? 

 
MALE (sample size 5) 

YES 0 NO 5 

▪ No Comments 

 
FEMALE (sample size 15) 

YES 0 NO 15 

▪ No Comments 

 

Included in the category of “other” tax credits are charitable donations, medical expenses, work 

from home expenses, education expenses, union dues, and moving expenses. Given the absence of 

comment on this question, it may be that the question was too technical. This is plausible given that 

many respondents said that their returns were completed by tax practitioners. 

 

 
TABLE 12: Have you claimed a housing or other tax credit (e.g., energy costs)? 

MALE (sample size 5) 

YES 0 NO 5 

▪ No Comments 
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FEMALE (sample size 15) 

YES 1 NO 14 

▪ No Comments 

 

Four of the five (80%) male respondents answered “yes” to this question about supporting 

documentation. One male participant did not respond (20%). This is in contrast to female 

respondents 73% of whom responded “no”. No response was given by 20% of the female 

respondents. Since this question pertains to social benefit claimants, it is interesting to note a clear 

gender/sex difference, of experience with the CRA, between male and female participants. This is 

noteworthy because both groups claimed the same social benefits (i.e., employment insurance, old 

age, child tax benefit, social assistance) and four of the five male respondents said it was easy to 

get their social benefit. No participant provided comments for their answer. 

 

 
TABLE 13: Did the CRA request additional information? (Documentation) 

MALE (sample size 5) 

YES 4 NO 0 NO 

RESPONSE 

1 

▪ No Comments 

FEMALE (sample size 15) 

YES 1 NO 11 NO 

RESPONSE 

3 

▪ No Comments 

 

 

5 Nisga’a Nation self-governance 
 

The next two questions pertain to the participants’ understanding of and disposition to Nisga’a 

Nation sovereignty. Albeit an indirect proxy of participant attitude and their understanding, the 

questions probed what may be deemed a critical component of sovereignty (i.e., the authority to 

generate national revenue and the capacity to administer both the collection and disbursements of 
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it). It is noteworthy that 61.5% of the participants (male and female) have a post-secondary 

education and 35% have graduated from high school. 

 
 

The profile also indicates that the majority of respondents are at two life stages – career building 

(31-40) and career consolidation years (41-50).696 When the age demographic is considered with 

the above (i.e., 21% of the participants fall into the 31-40, and the same percentage for the 41-50, 

age groups) there does not seem to be any human capacity challenges to engage the CRA. Despite 

the noted respondent profile, some respondents conflated the issues of administrative capacity (a 

technical issue) and tax and social benefits authority sovereignty (i.e., self-determination and self- 

governance). This is evident in the discussion below. 

 
 

5.2 Should the CRA administer Nisga’a Nation personal income and goods and services 

taxes? 
 

Because of the difference in the number of male [20 (38.5%)] and female [32 (61.5%)] respondents, 

the next section presents separate male and female discussions. It combines the results for the 

“income tax filer” and “social benefit claimant” groups. 

 

(a) 20 Male respondents – 4 no response 

 

A “no” answer was given by 42.5% regarding the CRA’s continued administration of Nisga’a taxes. 

These respondents focused on the long term sovereignty of the Nisga’a Nation. This sentiment is 

captured in the comment: “Our people should be governing in all aspects”. The comments 

accompanying the “yes” responses express concerns about the Nisga’a government’s institutional 

and human administrative capacity. This technical understanding (e.g., the last “yes” comment - “I 

trust the CRA to do the calculations correctly…..”) underpins the 37.5% “yes” response. 

 

 
 
 

696 This distinction is the author’s and has no scientific basis. 
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Of particular note is that amongst male social benefit claimants, four of the five respondents said 

“yes” to the question: “Was it easy to get your social benefit?” but four said “no” to the CRA 

continuing to administer Nisga’a social benefits. A deduction is that despite it having been easy 

for these respondents, the issue of Nisga’a Nation sovereignty, expressed through the exercise of 

authority like tax and benefit administration, is important. Also noted is that more male income tax 

filers answered “no” to the CRA’s administration of Nisga’a citizens’ social benefits but “yes” to 

the CRA’s administration of Nisga’a taxes. 

 

 
TABLE 14: Male respondents 

YES 

7.5 

(37.5%) 

Been good so far. 

CRA is doing a fine job as it is. 

I think the Nisga’a Nation would struggle to administer GST rebates given the struggle in 

how money has been distributed in the past. 

I trust the CRA to administer the tax element of this more than the Nation – GST should be 

done by the CRA. 

CRA should do it but maybe in time this should change. 

I trust the CRA to do the calculations correctly – I don’t trust the Nisga’a Nation as I live off- 

reserve (off lands) and think they hide things from their people – compared to others that get 

more benefits. 

NO 

8.5 

(42.5%) 

Rather have my own people do it. 

Our people should be governing in all aspects. 

I think they would need people trained. 

Not clear on taxes and how it is dealt with. 

In the long run YES but right now NO given the current nepotism. 

In the future – I’d like it if the NLG and the Nation took over this responsibility. Now it may 

be a problem given the administration and their difficulties in administering financial benefits 

to citizens. A few problems in how effective they are. 

Don’t trust them. 
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(b) 32 Female respondents – 1 no response 

 

A minority of females answered “no”(47%) – they do not think that the CRA should administer 

Nisga’a Nation income and goods and services taxes. Like the male group, the comments from 

female participants who answered “yes” (53%) pertained to the institutional and human capacity of 

their nation to assume this function. The following comment highlights this point: “Other self- 

government Indigenous governments struggle in this regard as does our government. I don’t 

believe it will be managed properly”. Because of its focus on Nisga’a Nation institutional and 

human capacity, such comments do not explicitly reject the Nisga’a Nation’s exercise of tax 

administration authority. 

 
 

This point may be reflected in the comment: “CRA has not failed me yet – no need to stir a pot that 

does not need to be stirred”. Clearly, this respondent is concerned about possible negative impact 

during a transition period (i.e., should the Nisga’a government assume this function, there would 

be a “startup” and “overlap/parallel administrations” period during which the CRA systems are 

phased out and the Nisga’a government counter-parts established and institutionalized. 

TABLE 15: Female respondents 

 

YES 

16.5 

(53%) 

Other self-government Indigenous governments struggle in this regard as does our 

government. I don’t believe it will be managed properly. 

CRA has not failed me yet – no need to stir a pot that does not need to be stirred. 

I think they are doing alright. 

Just keep it the way it is 

CRA has been, why switch? 

Don’t trust the NLG to administer effectively. 

(CRA) have the infrastructure and human resources to do it. 

 

NO 

14.5 

The more we can detach from Canadian and Provincial government, the better. 

Get own people to. 

Nisga’a should administer their own. 
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(47%) I would rather have my own nation do it. Might even be more cost efficient – cut down on 

costs. 

I would like our own government (NLG) to administer. 

Why not because our own land? 

I think it would be good for NLG to do it faster 

Nisga’a Nation may not be ready for this but in the future I would like to see this happen. 

I do not trust the NLG and the Nation to administer the tax benefits but I also find the 

CRA no better. 

 

 

 
 

5.3 Should the CRA administer social benefits to Nisga’a citizens? 

 
(a) 20 Male respondents – zero “no response” 

 

This question resulted in a strong “no” (67.5%). There is very little difference between male income 

tax filers and social benefit claimants. Although the comments are varied, the sentiment is clear 

(e.g., “Rather have my own people do it.” and “The Nation struggles to administer benefits. But in 

the future it is possible.”) 

 

 
TABLE 16: Male - CRA administer social benefits 

YES Sure 

6.5 After hundreds of years of occupation of our land, reparations should be ongoing. 

(32.5%) The Child Tax Benefit should continue to be administered by the CRA. The Nisga’a current 

 social benefits are fine administered as they are. 

 Yes and No – faster with the CRA for child benefit – with Nisga’a maybe not as “prompt”. 

 GST and the Child Tax Benefit in addition to the current benefits they give us. 

The Child Tax Benefit comes to my ex-girlfriend fine. 

NO Rather have my own people do it. 

13.5 Don’t trust them. 

(67.5%) In time the Nation can do this as the Nation develops. 

 I think Nisga’a would know (how) to disperse funds. 
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 The Nation struggles to administer benefits. But in the future it is possible. 

The Nisga’a Nation processes some social benefits to citizens already. Social benefits come 

to members easily. My family receives social benefits (tax child grant) from the government 

as well. 

The Nisga’a Nation should do this – social benefits like the Child Tax Benefit should be done 

by the Nation as the Nation understands who (which families) is looking after children. 

Money would go to the correct recipient. 

Yes they should administer benefits but so should the CRA and thee government of Canada. 

 

 

 

(b) 32 Female respondents – zero “no response” 

 

 
Unlike the finding with the male group, there is a clear difference in the female responses for the 

CRA’s involvement with tax filers (i.e., tax administration) and social benefit administration. 

Whereas the majority of male respondents would like to see the Nisga’a government administer 

both taxes and social benefits, female respondents differed – their majority favoured a continued 

role for the CRA (i.e., a 58% “yes” was given for the CRA to continue to administer social 

benefits). Based on the comments, concern regarding the administration of the Child Tax Benefit 

has an influence on their answers. 

 

 
TABLE 17: Female - CRA administer social benefits 

YES 

18.5 

(58%) 

Yes in the sense that some social benefits already come via the CRA (child tax benefit; 

donations and medical expense credits lower my taxes and enable social benefits for child 

benefit. 

I think they are doing alright right now. 

The current social benefits administered by CRA are perfectly fine. I’m not sure if they 

should administer programs the Nisga’a Nation administers, such as: home renovation / new 

house benefit. 

[No comment] 

CRA has been, why switch? 

Just keep it the way it is. 
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 At this time, the CRA is doing a good job at administering the child tax benefit. If the 

Nisga’a Nation gave us citizenship (reason to trust them) I would say the Nation but not now. 

Child tax benefit and GST should continue to be done by CRA – as they have the 

infrastructure and staff and historical information on income to calculate benefits. Their 

process is well established and credible. 

CRA should continue to administer the GST and child benefit as they are professional and 

know what they are doing – staff of the Nisga’a (NLG and Villages) are not professional 

enough. I don’t trust them to do a good job. 

NO 

13.5 

(42%) 

Yes and No. No – some social benefits should be administered via NLG as per the Nisga’a 

Treaty (social assistance to those that need it based on their income and disability). 

Get own people to 

If we tax our people, then we should also offer the benefits. 

Nisga’a should administer their own 

Get NLG to administer this 

Get our own government to do this. 

I don’t think so or I don’t see any. 

I think it would be good for NLG to do it faster. 

Nisga’a Nation may not be ready for this but in the future I would like to see this happen. 

Nisga’a should help the people. 

 

 

 

6 Observations 
 

A few observations may be deduced from the data. These are listed and discussed below. 

 

(a) There is overall satisfaction with the CRA. The absorption of tax and social benefits 

administration within the Nisga’a government apparatus may be resisted because of concerns 

about institutional and human capacity deficiencies. There may be anxiety about a transition 

period and possible disruptions in the already CRA established social benefit payment and tax 

filing systems. The former is critical because of its significance for livelihoods and child 

welfare. The latter, tax filing, is currently supported by externally sourced tax 

providers/practitioners so the already established “ease of filing” may present as inertia towards 

change. 
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(b) Male respondents seem to have a clearer sovereignty vision for the Nisga’a Nation which could 

include the exercise of administrative authority for tax and social benefits. A comment: “If we 

tax our people, then we should also offer the benefits” speaks volumes in this regard. It is 

uncertain whether or not this sex/gender difference is attributed to the child tax benefit, or other 

specific social benefit. One observation may be made - any disruptions to the smooth 

administration of social benefits may have adverse impacts for Nisga’a citizens. Should the 

Nisga’a government formulate policy regarding a change in the administration of its taxes 

and/or social benefits, citizen concerns about disruptions would have to be explicitly addressed. 

 
(c) Individual sovereignty (i.e., freedoms and rights) requires knowledge about the matters over 

which an individual is sovereign. This includes the issues of taxation and social benefits 

administration. In this regard, it is noteworthy that 29 of 32 income tax filers outsourced this 

function. Given a strong reliance on external tax practitioners, if Nisga’a citizens had a better 

understanding of taxation, as a national sovereignty enabler, the administrative capacity 

required for it, options regarding individual or collective First Nation administrative 

institutions, and individual tax filing knowledge, Nisga’a citizens may become more open to a 

changed role for the CRA. 

 
(d) A minor concern regarding trust in Nisga’a governing structures was noted. A few respondents 

expressed concern about Nisga’a good governance. In particular, a perception of differential 

treatment of “on-and-off-territory” citizens. Since inclusivity (perceived and real) is critical to 

a strong sense of national sovereignty, concerns regarding transparence, accountability, 

representativity, and good fiscal stewardship should be an integral component of the Nisga’a 

Nation’s transitioning to alternative futures (i.e., a different way of having their taxes and social 

benefits administered). 
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(e) Although a minority response, the adverse impact on the socioeconomic and psychological 

well-being of the respondents is noteworthy. This is a critical issue given the legal requirement 

that government institutions, like the CRA, provide a sui generis service to Modern Treaty First 

Nation specifically and all First Nation citizens in general. Within a paradigm of reconciliation, 

restoration, recognition, and re-invigoration, Nisga’a Nation leaders and citizens have a right 

to a qualitative different experience with the CRA. 

 
(f) The finding that only two respondents in the tax filer group (i.e., one male and one female) had 

or intended to dispute a CRA assessment supports the observation that the majority of tax filers 

are what may be deemed “simple” tax filers.697 The future for Nisga’a tax filers may be more 

in line with these two participants’ experiences as the income earning structures (e.g., income 

earned through unincorporated business activities or multiple active income sources) of citizens 

becomes more complex. In the context of the Nation’s socioeconomic development goals, a 

more complex Nisga’a individual tax filer is likely. The impact of having to dispute CRA 

assessments will have to be re-examined. 

 
7 Conclusions 

 
The drawing of possible conclusions aligns to the questions posed at the beginning of this chapter. 

These are presented below. Each is followed by a summary comment. 

(a) Do any citizens not comply with their tax obligations (e.g., they do not file a tax return, pay 

their liability; etc. ) even though they earn income – why? [This issue pertains to tax morality 

and taxpayer confidence in the Nisga’a Nation-CRA tax system.] 
 

 

 

 

 

 

 

 
 

697 A simple tax return is the most basic type of tax return. They generally include employment income 

limited interest and dividend income (passive income), standard deductions (e.g., medical expenses or 

childcare), and unemployment income. 
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Comment – the survey results did not indicate a basis for concern regarding tax morality. The 

large majority of respondents reported that they had filed on their returns on time. A small 

minority did not file on time but were in the process of doing so. 

 
 

(b) Are the experiences of both income taxpayers and social benefit recipients the same – if no, in 

what specific ways do they differ? 

 

Comment – Both groups were similar except for the question about the CRA’s continued 

administration of Nisga’a Nation taxes and social benefits. Men, in both groups, had a stronger 

sovereignty based response. 

 
 

(c) Possible demographic differences. For example, a large percentage of Nisga’a citizens fall into 

the 55+ years of age category, did they experience the CRA differently than younger citizens? 

 
Comment – interestingly, there was no discernable age related differences in participant 

responses. 

 

 
 

(d) On what basis do respondents rate their experience with the CRA as “good” or “bad”? [This 

issue relates to the duty of the CRA to comply with the Taxpayers’ Bill of Rights and the sui 

generis status of First Nation peoples.] 

 
Comment – it seems that the timeline for the processing of their return and/or social benefit 

claim was the primary criteria for assessing their experience with the CRA. The fact that no 

respondent, at the time of completing the questionnaire, has started a dispute process may be a 

proxy for “good” or “bad” experiences. 

 
 

(e) Are there policy or administrative implications for the CRA given the sui generis legal and 

constitutional status of Nisga’a citizens? 
 

Comment – the respondents’ experiences suggest that the CRA has not / does not have a sui 

generis administrative system for First Nations. The fact that a majority of respondents use the 

professional services of tax practitioners supports this contention. Given the legal sui generis 
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status defined by the Courts, of First Nation citizens, the federal government, and its 

administrative entities, continue to have a duty/obligation to provide a “unique”. First Nations, 

especially modern treaty Nations, may benefit from a policy review regarding their 

engagements with the federal department of finance regarding tax and benefit administration. 

 
 

(f) Are there policy or administrative considerations for Nisga’a Nation leaders before they 

conclude new Tax Administration Agreement with the Crown? 

 

Comment – at the time of writing this chapter, it is the author’s understanding, based on a zoom 

conversation (spring of 2022) with outside counsel for Nisga’a taxation matters698, Nisga’a 

Nation is in the process of re-negotiating its Tax Administration Agreement with the federal 

finance department. 

 
 

The observations derived from the survey may be a valuable input to informs this process. For 

example, the majority of respondents are simple tax filers and social benefit claimants but as 

the Nisga’a Nation achieves its socioeconomic development goals, the income sources of its 

citizens may become more complex thus rendering them complex tax filers. Within this 

scenario, their sui generis legal status will require concrete realization in CRA processes. 

 
 

Alternatively, the Nisga’a Nation may deem it more appropriate to engage other Modern Treaty 

First Nation, and Indian Act regulated First Nations with consumption taxes, to derive 

economies of scale through the establishment of an alternative First Nation specific tax 

administration agency. 

 

 

 

 

 

 
 

698 Mr. Michael Welters of the firm Aldridge and Rosling LLP, Barristers & Solicitors, Vancouver, BC. 
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Chapter 9 Conclusion about transformative dialectics 

 

 

This thesis has set out and supported the hypothesis that the Canada Revenue Agency’s (CRA) 

administration of Nisga’a Nation personal income ( effective January 2013), and goods and services 

tax (effective July 2008), de facto undermines’ Nisga’a sovereignty at two levels: national and 

individual. At an individual level, sovereignty is tantamount to the full spectrum of human rights 

and freedoms (i.e., civil, political, economic, social, and cultural) as documented in international 

public law699 and Canada’s Charter of Rights and Freedoms. Emphasized is the “heavy handed” 

exercise of administrative authority, by CRA officials/bureaucrats and discriminatory 

institutional/systemic barriers to the CRA’s provision of a sui generis service. 

 
 

An example of sovereignty at an individual level may be evident in a consideration of a First Nation 

citizen’s right to the Canada Child Benefit (CCB).700 In the context of First Nation communities, 

many of whom fall low on development measures like the community wellbeing index, child 

poverty is serious. If a CRA bureaucrat denies a CCB claim based on mere technicalities or a biased 

exercise of discretionary powers, this may have a dire impact on the applicant parent. The legacies 

of colonization that directly link to an impoverished quality of life for First Nation Peoples have been 

well documented: 

 

 
 

699 This body of law emanates from the United Nations Charter, signed June 26, 1945 and includes: the 

Universal Declaration on Human Rights, 1948, the International Covenant on Civil and Political Rights, the 

International Covenant on Economic, Social and Cultural Rights (commonly known as the international 

Bill of Rights), Conventions regarding discrimination, 1965, discrimination against women, 1979, children 

rights, 1989, and specific Declarations (i.e., UN Declaration on the Right to Development, 1985, and the 

Declaration on the Rights of Indigenous Peoples, 2007). 
700 It is a tax-free monthly payment made to eligible families to help with the cost of raising children under 

18 years of age. A claimant could receive a maximum of $6,833 per year ($569.41 per month) for each 

eligible child under the age of 6. $5,765 per year ($480.41 per month) for each eligible child aged 6 to 17. 

Hypothetically, an unemployed single parent with 3 children under the age of 6 could receive $1,708.23. If 

a CRA bureaucratic denies this claim, the claimant and the children may endure financial, emotional, and 

other hardships that erode their right to life and human dignity. 



307  

According to the First Nations Regional Health Survey (First Nations 

Information Governance Centre [FNIGC], 2012), “First Nation mothers and 

their infants living on-reserve or in northern communities experience 

disproportionately high levels of poverty, household crowding, and multi- 

generational trauma, compared to the general Canadian population” (FNIGC, 

2012, p.403). In its analysis of 2008/10 data of 5,877 children (age 0-11 years) 

living in 216 First Nation communities, the FNIGC (2012) reported that 

“[a]proximately 43% of First Nations children live in a household with an 

annual household income of less than $20,000,” with the median household 

income at $23,130. In comparison, the median income for two-parent families 

in the general population was $75,880, and in lone-parent families it was 

$35,990 (FNIGC, 2012, p.345).701 

 
 

The sui generis legal categorization of First Nation citizens requires that CRA institutional systems, 

and incumbent officials, involved in the administration of First Nation tax returns and social benefit 

claims, provide a differentiated service that errs in the favour of the individual. Such administrative 

action would certainly be in line with the bedrock social justice values inherent in Canada’s Nation- 

to-Nation reconciliation. 

 
 

At the national level, sovereignty pertains to self-determination and self-government within a 

Westphalian modern state model. Leaving aside the overarching concern regarding a First Nation’s 

adoption of limited taxation powers as defined by Canada, itself arguably an anomaly, the CRA’s 

administration of First Nation taxes is problematic because of the absence of a direct accountability 

line between the CRA and a First Nation government. Self-government and self-determination 

requires accountability lines. A hypothetical scenario has relevance – should a First Nation 

government be concerned that a large number of its citizens, have been identified for income tax 

audits? Amongst other variables, this answer would depend on the results of a comparison of the 

First Nation audit group with that of a comparative Settler population. The author was not able to 

find such comparative studies. 

 

 
 

701 Melisa Brittain & Cindy Blackstock, “First Nations Child Poverty: A literature review and analysis”, 

supra note 372. 
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On the assumption that a difference exists, in favour of the Settler population is found, is this not a 

concern that must be championed by the First Nation at a “Nation-to-Nation” forum? Where there 

have been disputes between First Nation citizens and the CRA, especially regarding the 

interpretation of section 87 of the Indian Act, the Canadian Courts have been the final arbiter (some 

these cases were covered in the thesis). Is this reflective of the sui generis legal construct, the 

inherent rights affirmed by section 35(1) of the Constitution Act, and instruments like the United 

Declaration on the Rights of Indigenous Peoples? This is said in the context of the government 

being determined and operated “by and for the people” – the collective interest. 

 
 

Drawing on the Crown’s historical treatment of First Nations and what the impact of this on their 

sovereign, a thematic argument throughout the thesis has been that when modern treaties are 

negotiated, the imposition of Canada’s colonial legacy wealth/surplus redistribution policy, laws, 

and administrative capacities (i.e., taxation system) is a forced fit in the contemporary “Nation-to- 

Nation” milieux. However, in the absence of empirical data to support or negate this contention, 

the discussion has been theoretical. To bring a degree of empirical rigor to the discussion, field 

research was carried out to determine how citizens of the Nisga’a First Nation experienced their 

engagements with the Canada Revenue Agency. The observations were not surprising given the 

relatively short time that the Nisga’a treaty has existed (twenty-two years) and the eight/thirteen 

age of their respective goods and services/personal income taxes. 

 
 

Any interpretation of the survey results must take cognizance of its limitations – small sample size, 

administration during Covid which had an impact in the representativity of the sample, and it did 

not ask an explicit question about First Nation sovereignty. This latter point must be proved through 

future research. In terms of the results, however, the overwhelming majority of survey respondents 

were satisfied with the service provided by the CRA for income tax and social benefits. 
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This finding must be tempered with the fact that only in 2013 did the Nisga’a citizen lose 

his/her/their section 87 Indian Act Tax exemption, and in 2008, their goods and services equivalent. 

Since goods and services are taxed by the vendor at the point of transaction, there is no connection 

between the consumer and the CRA. It is in the income tax world that the CRA-First Nation citizen 

relationship is notable – both for income tax and social benefits. A minority of respondents 

highlighted a negative socioeconomic impact on their personhood (right to life and human dignity) 

because a CRA delay in allowing a CCB claim caused them to remain in poisonous/dangerous 

household situations. The majority of respondents, however, did not have problems because they 

outsourced the filing of their returns to professional tax practitioners. Since most of these tax filers 

have a single income, the need for professional assistance reflects a taxpayer education deficiency. 

 
 

An interesting finding is that a majority of male respondents firmly expressed a desire for the 

Nisga’a government to assume tax and social benefit administration functions. A common phrasing 

was “…our Nation should do this…” Since the majority of CCB claimants were women, the issue 

of administrative efficiency seemed to obscure their perspective about the CRA’s continued 

administration of Nisga’a taxes. 

 
 

The results reflect an expected outcome for two reasons: (1) Nisga’a citizens opted out of the 

section 81 Indian Act tax exemption relatively recently (2013); and (2) the socioeconomic 

development within Nisga’a territories. These two variables are inter-related in that as 

socioeconomic development increases, and a substantial part of this is attributed to entrepreneurial 

business activity, the profile of tax filer will become more heterogeneous and perhaps, complex. 

Regarding a trajectory for a positive socio-economic development future scenario, the following 

information is relevant: 

In 1981, Historic and Modern Treaty First Nations had similar levels of 

community well-being. However, between 1981 and 2006, the CWB index of 
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Modern Treaty First Nations (+19) improved at nearly twice the pace of Historic 

Treaty First Nations (+10). Additionally, between 2001 and 2006, while 

progress in well-being virtually flattened for Historic Treaty First Nations, 

Modern Treaty First Nations kept pace with non-Aboriginal communities.702 

 
 

Perhaps an actuarial analysis of the above trend is what drives the inclusion of a taxation chapter 

in modern treaties. This remains an imponderable because of a dearth of information.703 Just based 

on the empirical data, however, it is clear that Modern Treaty First Nations, as they pursue the de- 

colonization of their institutions, value systems, cultural practices, and epistemologies, 

socioeconomic upliftment happens. In the spirit of de-colonization, and within the framing of self- 

determination and self-government, the timing is right for these Nations to revisit the compatibility 

of colonial legacy taxation systems with their historical and desired future modes of surplus/wealth 

redistribution. 

 
 

The collectivist ethos and natural law orientation of these Nations should thus be their beacons. 

With reference to Tax Administration Agreements, as implemented by the CRA, the question this 

thesis has posed and attempted to answer is: “Should an unaccountable and institutionally powerful 

Crown agency occupy this prominent space if First Nation are to achieve fiscal autonomy?” This 

is an important issue because the CRA has acted in ways that suggest an insensitivity to the sui 

generis legal categorization of First Nations and is known to have overstepped its authority in many 

situations involving First Nation citizens. 

 
 

Going back to the Hegelian dialectic and Homi Bhabha’s notion of hybridity, is would not be 

premature to suggest that Modern Treaty First Nations actively continue the work of bridging 

 
 

702 Eric Guimond et al, Community well-being and treaties: trends for First Nation historic and modern 

treaties. (2013). 
703 Despite many attempts to find such information, the author was unsuccessful. It is likely that “internal” 

Department of Finance policy or discussion papers may have such information but, if these exist, they 

could not be located. 
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traditional practices with colonial strengths; surplus/wealth sharing and redistribution is one of 

many tangible opportunities for this to happen. The importance of Elders, as repositories of 

traditional epistemologies, cannot be over-stated. Perhaps when first juxtaposed, traditional and 

Settler systems may seem at odds with each other; the wisdom of Elders, imbibed with the 

progressive thoughts of elected officials, civil servants and the citizenry of these Nations, however, 

may be the canvas on which new “third space” realities come to fruition. Modern Treaty First 

Nations may wish to proactively re-engage the Crown with their own surplus/wealth sharing and 

redistribution. The litmus test must be the felt/experiences of citizens i.e., they feel that their dignity 

is respected because they have an affirming quality of life. 

 
 

First Nation communities comprise small populations (relative to Settler populations) and as per an 

Organization for Economic Cooperation and Development: “Compared to the non-Indigenous 

population, the Indigenous population is younger, growing faster, and more likely to be located in 

predominantly rural regions (approximately 60% of Indigenous Canadians compared to 33% for 

non-Indigenous peoples live in predominantly rural regions).”704 When this is considered with the 

fact that British Columbia has the second largest number of First Nations,705 and most of this 

province is unceded territory, there will most probably be many more Modern Treaty Nations in 

this province. Based on the economy of scale principle, an increase in the number of Modern Treaty 

Nations bodes well a stronger power base for these Nations to establish a dedicated First Nations 

tax administration institution. 

 

 

 

 

 
 

 

704 OECD, “Profile of Indigenous Canada: Trends and data needs” in Linking Indigenous Communities with 

Regional Development in Canada OECD Rural Policy Reviews (OECD, 2020) 67. 
705 Statistics Canada Government Of Canada, “First Nations population by provinces and territories, 

Canada, 2016”, (25 October 2017), online: <https://www150.statcan.gc.ca/n1/daily-quotidien/171025/cg- 

a002-eng.htm> Last Modified: 2017-10-25. 
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The salient point is that these Nations must approach surplus sharing and wealth redistribution as a 

fluid values based policy area. In so doing, they must commission studies to garner a statistically 

reliable and valid assessment of the present and future impact of the CRA on their sovereignty and 

the rights of their citizens. For example, Tax Administration Agreements require that a participating 

First Nation provide any information requested by the CRA pertaining to its citizens (this is 

discussed in the thesis) – what about privacy and fair administrative process edicts? Provinces do 

not have the same obligation e.g., Quebec collects taxes and hands over the federal share to the 

CRA and Alberta does the same for its company income tax. There are other examples of potential 

human rights violations if the CRA is unfettered in its exercise of administrative powers. The 

future growth trajectories for Modern Treaty First Nations, coupled with their sovereignty 

aspirations, unique traditional practices, and need to flourish in a twenty-first century global 

community, requires a different tax administrative dispensation. 

 
 

In the final analysis, as First Nation collective consciousness develops, because of inherent tensions 

and conflicts (thesis/anti-thesis) in their inter-nation and intra-nation relations, their 

conceptualizations of sovereignty may also evolve. Such changes will most probably shape their 

future approaches to surplus sharing, wealth redistribution, and public revenues. This can be said 

to be a core contention of the likes of Indigenous activist scholars like Alfred Taiaiake, Glen 

Coulthard, and Pam Palmater who collectively advocate for a de-bunking of the self and collective 

“inferior” identities that Settlers imposed on Indigenous Peoples through their structural and 

psychosocial institutions. Language like “nation-to-nation” cannot substantive be accommodative 

in that the Canadian state “recognizes” only the rights it deems Indigenous Peoples to have – the 

obvious example for this thesis is taxation. If First Nations are to be “recognized” by the Canadian 

state as having an inherent right to impose taxes, why then should these powers be limited? Also, 
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why should First Nations be enjoined to adopt the surplus and wealth redistribution instruments of 

the colonial system? 

 
 

On a practical level and as an attempt to assess the status quo situation, this thesis presented a 

theoretical narrative based on a literature review and a small piece of field work. Although value 

adding, this field research accepts the imposition of colonial redistributive and administrative 

systems. This is not an acceptance of the appropriateness of such an arrangement. Moreover, given 

the small sample size, it is safe to say that this field work was premature in that Nisga’a citizens 

have been subjected to income tax for only nine years. For example, the finding that only two of 

the 52 participants expressed notable negative reaction to the CRA, because their tax returns were 

more complex than a single income filer, may be a predictor about the future. As the Nisga’a Nation 

creates more “wealth” within its communities, the tax treatment of citizens by the CRA may also 

become more adversarial. Given this potential, the Nisga’a and other Modern Treaty First Nations 

may be well placed to anticipate and plan for such a scenario – they must design and develop lucid, 

cogent and coherent alternative approaches for redistribution. Approaches that entrench traditional 

values whilst incorporating elements of colonial administrative efficiencies and economies of scale. 

This being said, there is a good case for additional research about the impact of Tax Administration 

Agreements on the sovereignty of Modern Treaty First Nations and their citizens. 

 

The fact remains that until Indigenous Peoples, and First Nations in particular, redefine their 

sovereignty framework, questions about whether or not the CRA should be involved in the 

administration of their tax laws, and do so in a segmented sui generis way that reflects their 

collective land title based rights, can be seen as moot. It is time for a stronger anti-thesis and a new 

synthesis triggered by a controlled unleashing of the suppressed and sublimated ressentiment. 
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Appendix 4 Tax filer Questionnaire 

THE EXPERIENCE OF NISGA’A NATION CITIZENS WITH THE CANADA REVENUE 

AGENCY: QUESTIONNAIRE FOR CITIZENS WITH INCOME SUBJECT TO NISGA’A 

PERSONAL INCOME AND GOODS AND SERVICES TAXES 

 

The information collected in this survey is confidential. It will not be used by anyone other 

than the researcher. As you will see, you don’t have to share personal details like your 

name, address, etc. General information about who you are will help the researcher to get 

a sense of how many people, similar to you, share or don’t share your experience with the 

Canada Revenue Agency. This kind of information is important for the Nisga’a Nation. 

Once you have completed the survey, it will go into a pool of other completed 

questionnaires. Because there is no personal information to link your questionnaire back to 

you, it will not be possible to withdraw/extract/pull out your questionnaire once it is 

submitted. 

The survey is in three sections: A, B, and C. It will take approximately 20 minutes. 

Section A asks for information which will be used to understand the collective experiences 

of Nisga’a citizens, with similar characteristics e.g., age, education, dependents, etc. 

Section B asks about your experience as an income tax filer. 

Section C asks questions about how your felt when you had to communicate with the CRA. 

------------------------------------------------------------------------------------------------------------ 

 

SECTION A 

Please self-identify. Select the box that best describes you. 
 

SEX/ 
GENDER 

DEPENDENTS HABITATION AGE Select the level 
of education 
completed 

 Male  1-2  Single  Separate 
d 

 BELOW 20  Post- 
secondary 

 Female    21-30  High 
school 

 Other  3-4  Life 
partner 

 Divorced  31-40  Less than 
grade 12 

EMPLOYED    41-50  

 Yes  5+  Married  Widowed  51-65 

 No     65+ 
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SECTION B: Your experience with the Canada Revenue Agency (CRA). 

 
1 Was it easy to file and get your tax return assessed? NO YES 

If you answered YES jump to 3 

2 If it was not easy, what happened? Please explain your answer. 

 

3 Did the CRA request supporting information or documents? Please explain your answer. 

 

4 Was it easy to provide the additional information or documents the CRA requested? 
Please explain your answer. 

 

5 Did the difficulty in getting your tax return assessed and finalized affect you? If yes, how? 

 

6 After you filed your tax return, how long did it for the CRA to assessed/finalized it? 

Less than 1 
month 

2 to 4 
months 

5 to 6 
months 

7 to 8 
months 

9 to 10 
months 

11 to 12 
months 

Longer 
than 12 
months 

 

SECTION C: DISPUTES WITH CRA 

 

4 Have you ever disputed a CRA assessment of your tax return? 
If yes, what did you dispute and why? 
What was the outcome? 

 Yes No 

  

5 Have you claimed a housing or other tax credit (e.g., energy costs) ?  Yes No 

6 Did the CRA allow it without question?  
Yes 

 
No 

 

 Please explain. 

7 Should the CRA administer Nisga’a Nation personal income and goods and services 
taxes? 

Yes No 

 Please explain your answer. 

8 Should the CRA administer social benefits to Nisga’a 
citizens? 

 

 
Yes 

 

 
No 

 

 Please explain your answer. 

THANK YOU VERY MUCH FOR TAKING THE TIME TO COMPLETE THIS 

QUESTIONNAIRE! 
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Appendix 5 Social Benefits Questionnaire 

 

 
THE EXPERIENCE OF NISGA’A NATION CITIZENS WITH THE CANADA REVENUE 

AGENCY: QUESTIONNAIRE FOR CITIZENS WITH ONLY SOCIAL BENEFITS INCOME 

The information collected in this survey is confidential. It will not be used by anyone other 

than the researcher. As you will see, you don’t have to share personal details like your 

name, address, etc. General information about who you are will help the researcher to get 

a sense of how many people, similar to you, share or don’t share your experience with the 

Canada Revenue Agency. This kind of information is important for the Nisga’a Nation. 

Once you have completed the survey, it will go into a pool of other completed 

questionnaires. Because there is no personal information to link your questionnaire back to 

you, it will not be possible to withdraw/extract/pull out your questionnaire once it is 

submitted. 

The survey is in three sections: A, B, and C. It will take approximately 20 minutes. 

Section A asks for information which will be used to understand the collective experiences 

of Nisga’a citizens, with similar characteristics e.g., age, education, dependents, etc. 

Section B asks about your experience as a person who has claimed/received a social benefit 

from the government (e.g., Canada Child Benefit; Old Age Security; Disability Grant; 

Unemployment Insurance; Social Assistance; etc.). 

Section C asks questions about how your felt when you had to communicate with the CRA. 

------------------------------------------------------------------------------------------------------------ 

SECTION A 

Please self-identify. Select the box that best describes you. 
 

SEX/ 
GENDER 

DEPEN- 
DENTS 

HABITATION AGE Select the level of 
education 
completed 

 Male  1-2  Single  Separate 
d 

 BELO  Post- 
secondary    W 20 

 Female    21-30  High school 

 Other  3-4  Life 
partner 

 Divorced  31-40  Less than 
grade 12 

EMPLOYED    41-50  

 Yes  5+  Married  Widowed  51-65 

 No     65+ 
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SECTION B: Your experience with the Canada Revenue Agency (CRA). 

 
2 Was it easy to apply and get a social benefit? NO YES 

If you answered YES jump to 2(b) 

 What type of social 
grant did you apply for? 

 

2(a) If it was not easy, what happened? Below are some examples of things that could have 
complicated your benefits claim…..please select what applies to you. 

Did you need help with your application? -Please explain your answer. 

Did you struggle with filing a tax return? -Please explain your answer. 

Did the CRA request information or documents? -Please explain your answer. 

Was it easy to provide the information the CRA requested? -Please explain your answer. 

How did this difficulty in getting your social benefit affect you? 

2(b) Please explain why your answer is “YES” – “it was easy to apply for social benefit”. 
 

3 After you applied for social benefit(s) how long did it take before you received your first payment? 
Please indicate the answer below that best fits your situation. 

Less than 
1 month 

2 to 4 
months 

5 to 6 
months 

7 to 8 
months 

9 to 10 
months 

11 to 12 
months 

Longer than 12 
months 

PLEASE COMMENT ON YOUR EXPRERIENCE WITH THE CANADA REVENUE AGENCY 

 

SECTION C: 

Please complete all the questions in this section. 

4 Have you ever disputed a CRA rejection to your social benefit claim? 
If yes, what did you dispute and why? 
What was the outcome? 

 Yes   No 

  

5 Have you claimed a housing or other tax credit (e.g., energy costs)   Yes   No 

 Did the CRA allow it without question? 
Please explain. 

  
Yes 

  
No 

  

6 Did you have to provide additional information to the CRA?  Yes  No 
 

 Please describe your experience. 

7 Do you think the CRA should administer Nisga’a Nation personal income and goods and services 
taxes? 

Yes No 

 Please explain your answer. 

8 Do you think the CRA should administer any of the social benefits you receive ?    

 Yes  No    

 Please explain your answer. 

THANK YOU VERY MUCH FOR TAKING THE TIME TO COMPLETE THIS 

QUESTIONNAIRE 


