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A

LETTER, &c.

S I R,

TH E conllltutional Manner in which I

received, and mean to hold, my Seat

in Parhament, makes me think myfe'f

obliged to render an Account of my Condu(fl

in every Public Meafure, which may materi-

ally affed: their Intereft, to my Conftituents.

However fadiionablc it may be i'or thofe to

treat lightly this Duty, who cither do not,

from the Manner in which they procured

their Seats, feci its Force j or are adiamed of

not having in their Condud fincc, fubmiltcd

to its Influence ; 1 do not think I can be ac-

B cufcd
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cufcd of carrying the Itlca too far when I fay^

Though I may think inviclf at Hbcrty, in

great national Mcafurcs, to follow my own

Judgment folcly, and to be inilucnccd only

by thofc Arguments whicli are brought

in Parliament
;

yet in (^cllions of internal

Polity, where the Interell of ti)c particular

Place 1 reprefent may be concerned, or in

Qncftions affe(fting the fub/lantial Rights or

Pn'i'i/tgn^of r.rry ifuii^idual Eli'£lor or

Freeman in this Kingdom^ I Hiould think

myfelf bound to obey implicitly the Inftruc-

tions of thofe \\\\o lent liic, had they given

me any : And if from a Confidence in my
Zeal for, and Attention to, the Prefervation

of their Liberties, they have not thought it

ncceffary to give me any particular Direc-

tions, I do not hold my Tel f the lefs bound to

give them an Account of the Steps I have

taken towards the faithful Difcharge of f"o

honourable, lo im|x>rtant, fu unlimited a

Trufl.

I think myfelf at this Time particularly

oblii^ed to give you an Account of my Con-

duct in tlic late Proceedings of the lioufe cf

Com-
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Commons upon the Middlefex Ele^ftions ;

not only becaufe they are, in my Opinion,

Queftions which aftect the fuhftantial Rights

and Prrcileges of every indi'vidual ElcBor

and Freeman in this Kingdom ; but becaufe,

lituatcd as you are at a Diflance remote

from the Capital, you may have been in-

duced, by News-Paper Writings, to look

upon the firft Foundation of thefe Difputes

to be the Cafe of a turbulent and dijircjjed

Man of bad CharaBer, taken up by fome

difdppcintcd State/men and difcarded Courtiers

to ferve their own Purpofe?, by availing

themfelves of the Clamour of a deluded Rab-

ble to dijfurb and di/lrefs the Councils of an

infulted Prince. To q\l'w myfclf, therefore,

from the Sufpicion of having countenanced

Sedition, and promoted the Views of Fac-

tion, by diftreffing that Government which

I let out with an Intention to fupport, as

far as 1 could confiltcntly with the lad-

ings of an honed:, and tne Charatllcr of an

independant Man, will be the Object of tJiis

Letter.

B 2 Having
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Having haJ the Fortune (whether good ©r

bad yovi muft determine) to differ in every

one of thofc Mcafures from the Majority of

thofc Memhcrs of the Houfc who were pre-

fent, 1 will candidly lay before you, as far

as I am able, the Hiftory of the who'e

Tranfadlion, the Reafuns urged why the

Houfc fliould take thofe Steps, and the Con-

fiderations that weighed with me to oppofe

them.

It was not till many Months after Mr
Wilkcs's Elcdion that a Motion was made

for his Expulfion. The Truth is, he would

probably have been fuffcred quietly to take

his Seat, at the Expiration of his Confine-

ment, not'with/latidirig bis prrcioia Crimes^

had he not given frcfh Offence to the Mi-

nilh-y by a Petition prcfented to the Houft,

compjainin^^ oi Grievances, and a libellous

Preface to an official Lc ter of Lord Wey-
mouth's, publiihed in the News-Papers. I

am v.'arranted in this AfTcrtion by the Expul-

sion having been fo long delayed, though two

5f the Crimes mentioned in the Votes as

thf
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the Foundation of that Refolution, were

notorious previous to his Eledion, and what

he was adtually fuffering Imprifonment for

at the Time of the Meeting of Parliament

;

and the other was the very Libel I have juil

mentioned, which was deemed fo a fliort

Time before in the Houfe, probably to ferve

in Part this Purppfe. But, without entering

into this Argument, or confidering the Pro-

priety of rnaking the Houfe of Commons

the Inftruments of minifterial Rcfentment,

and a Seat in Parliament the Reward of quiet

Submiirion to unconftitutional Pcrfccutions;

I will Aate to you the Merits of the Petition,

as they appeared upon the Face of the Pro-

ceedings.

It was urged, That a Man guilty, and con-

vided, of fuch Crimes was unfit to he a Re-

prefcntatlve of the People : That it was in-

confiflcnt with the Dignity of fo great an Af-

lenU^ly as the Houfe of Comnions, to fuf-

fer fuch a Man to remain amonglt them :

That a ccnforial Authority muft neccflarily

rclidc lomev/hcre, and could no >vhcre be io

properly



properly fituatcil in this Conftitution, as in

tiic Huufc of C(jininons.

It was urged on the other hand, That

the very Principles of our Government did

not admit of two Punilliments for the

fame Crime : That Mr. Wilkes had al-

ready been expelled for one of thcfe Crimes

:

Tliat fur another he was condemned by

the known Laws of the Land to fuffer

Imprifunment : That the third being a Libel

upon one Miniftcr only, it might be of

dangerous C'onfcqucncc to make a Prece-

dent of Expulfion from that AiTcmbly for

having too freely ccnfured the ttlicial Coil-

dudl of a fingle Minlller ; and, above all, it

VI as infilled upon, That a Charge of an ac-

cumulative Nature was new, and unjufl, as

It might fo happen, thn though * a Majo-

rity might acquit him upon each of thofe

Crimes, yet accumulated Minorities might

make a Majority upon the Whole to con-

demn.

• Vide LorJs Protefl in Sacbcv(y;rl*s Cafe.

As
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As all thefe Arguments, and, indeed, all

the others that were ufed, fccmcd to depend

upon the Circumftances of this particular

Cafe, it may not be improper for me to exa-

mine it upon more general Principles.

The Houfc have undoubtedly a Right to

expel J but it by bo means follows, that

they did right when they exercifed it upon

this Occafion. There muil be a fupreme

uncontroulable Power in all Governments

lodged fomewhcre ; but to fay that Power

cannot be abufcd, and perverted to Purpofes

very difH-rent from thofe for which it was

at firil: intended, would be to fay, thofe to

whom it was intrufted v/ere more than Men

;

and to deny that there has been an Abufe in

feme Infiance of every Power that has ever

been delegated, would be to difpute the Evi-

dence of all Hiilory. The f[ri\ Exercife we

find upon Record of the Power of Expulfioii

was in Queen Elizabeth's P.eign. From that

Time tili the prcfjnt it has never been em-

ployed but againO: Perfons who have been

found g'ailry of Crimes which the E:c(51ors,

at th'j Time of t!ieir Choice, miMit not be

fup-
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fuppolcd to know '*-y or Members who have

jnillxhavcd in the Houfc.

In the firft Cafe, nothing can be more rca-

fonablc or lefs dangerous to the Privileges

of die Elcdlors than to fend back to tlicin a

Man in whom they may have been deceived,

to be allured, that, fo circumflanccd, he is

the Man of their Choice.

The Ncccfnty of fuch a Power in the

Houfc of Commons in the fecond Cafe, pro-

ceeds from two Principles ; the one abfo-

lutcly neccfl'ury to all well-ordered Govern-

• This is the Do»5\rInc cxprcfsly laid Jown in the

Cafe of Fiizherbcft in D'Kwcs's Journal. Alu'.ta funt

qucr fini n:n dd>(nl^ qua tan:en faSIa teticntur loria. It had

been a good Exception againft his Elcdlion to fay he was

oul-lawf(), but 'tis no Di/tibi/ify to him Icing tiSJcd. Mr.

Tanficid fpcakincr, held that a Perfon outlawed mi^ht be

a Burgcfs of the Houfe, w/urein he made a Difference

where Exuptiom grciv upon Abutter before the E/c^icn,

and where aftir. If the Exception grew a'tcr^ then a

Burgefs not to be one of the Houfe. Upcn thefe Rea-

fons Mr. Fitzherbcrt was allowed to fit, ilie Outlawry

being previous to his Ele6\ion.

ments.
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incnts, That there fliould be no Crime for

which there is not a Tribunal and a Punilh-

ment ; the other peculiar to the Form of

our Conftitution, and elTential to the Free-

dom and Exiftcnce of Parliaments, That no

Man fliould be queftioned elfewhere for

what he does in Parliament.

It would be taking up your Time very un-

necefiarily to prove, that none of the three

Crimes laid to Mr. Wilkes's Account came

within this Defcription. The two firil were

notorious before his Eledion, he having been

found guiltyofthcmby Juriesofthe "cery County

for which he was chofen j the third was cer-

tainly neither an Offence againft Parliament,

nor committed in Parliament. For thefe

Reafons, and many others, which it would

be tedious to mention, I, with many otlicrs,

thouirht Mr. Wilkes fliould not have beenO

expelled. Dis alitcr 'vifum : The contrary

Reifoning prevailed with the Majority, and

the Expuhion took Place.

Had Mr. Wilkes been chofen for any petty

cr venal Borough, the Contcft would prrba-

C bly
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bly have ended here ; the diftrefTcd Circum^

ftanccs of the Pcrfon concerned, the Inequa-

lity of the Contcft between any Individual

and a Board of Treafur)' determined to carry

their Point, would hnvc nude tlie Attempt

dcfperatc, and the Defeat certain : But the

Minillry had not fo advantageous a Field of

13attle. The Freeholders of Middlefcx (whe-

ther adluated In' a Spirit of ftubborn Fa(^\ion,

or the laudable Rcfolution of iirmlv fupport-

ing every Tittle of what tliev thought their

inherent indefcafibV- Kigbts, it is not to my
prcfent Purpofe to examine) returned Mr.

Wilkes with all his Impcrfe(f"tions on his

Head. He went to ihcm branded with a

tontefted ExpuHien ; they fent him back ho-

noured with an unanimous Re-ele(flion.

Should he be received ? The Honour, the

Firmnefs, perhaps the Pride of Adminiftration

forbad it. It would have been in vain that

they had made an odious Exertion of a Legal

Power, if the End could be (o eafily fruf-

trated by the Voice of the Middlefex Free-

holders. Mr. Wilkes was, at all Events, to

be excluded. No Price was thought too great

for a \'iitory which was to edablilh their

Power,
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Power, and procialm tliclr Triumph.

The Way to do it efleiStually was the only

Difficulty.

And here we come to a melancholy Proof

in Public, of what wc often fee in Private

Life, that tlie oi-iginal Crime is feldom fu

great as thofc which an Attempt to conceal

or fupport it brings on. Like thofe Women
who commit Murder to avoid the Shame of

Fornication, the Miniftry, that they might not

appear to point all their Proceedings to Mr.

Wilkes'sCafe, dared to innovate the Cuftomof

Parliament, and to dejxirt from the only Pre-

cedent of Incapacity upon Rc-eledtion (that of

S'lv Robert Walpole, who was declared to be

incapable, having been expelled for notorious

Corruption and MifappHcation of Public Mo-

ney,) by declaring fimply, " That Mr. Wilkes

having been expelled, was and is incapable j"

making, for the firft Time, Expulhon c'a:

Fi Termini to include Incapacity. The Free-

holders of Middlesex were fent once more to

an Elcdion, wliich ended in an unanimous

Return of Mr. Wilkes the diird Time.

C 2 Upon
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Upon the Return being called for, no Op-

pofition was made to declaring the Eledion

void, every Body allowing that the Relblutioa

of the Ilouic li'iis binding upon itfelj\ for the

Remainder of the SciTion. An unrucccfsful

Attempt was, indeed, made to prevent the if-

fuing a New Writ by thofe whom the Minil-

try and their Friends have c2\\cdfadlious j that

the County of Middlefex might have Time

to cool be fc re the next SeiTion, and confider

whether they could not fix upon fomc Perfon

as worthy of their Confidence as Mr. Wilkes,

and might not chufe to drop a Contcft with

the Houfe of Commons, in which a Point fo

clfcntial to the Liberties of all the Freehold-

ers in the Kingdom fcemed to be in Danger of

an adverfe Decihon ; and that the Members

of tlie Houfe might have Time to confult

their Conftituents during the Summer Recefs,

and to fee how far the late Proceedings had

•1armed the Fears, or met with the Approba-

tion of the People ; whofe Opinions are by

no means to be fli^zhted in Points that affed

fheir Liberties *. Indeed, I will go fo far as

* The Voice of the People in Things of their Knowr-
icJ^e is fiid to be as that of Gcd. Cemm, Jpol. U Jam. I.

to
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to %, in a free Country they are entitled

from their Repreientatives and Governors to

a Sacrifice of Speculative Opinions, even if

juft, to violent Prejudices in Favour of what

they think, tho' miftalcenly, their Liberties.

In this I would not be underftood to fpeak a

Language by any means ncceflary to fupport

the prcfent Caufe, or merely my own Senti-

ments, but thofe of former great Minillcrs, who

jn the Inftances of the Jew and Excifc Bills,

did not tell the People, that they were bound

by, and mufl: fubmit to, the Dccifions of the

whole Legiflature; but wifely, greatly, and

conftitutionally made a Sacrifice of a new Law
^o an old Prejudice j preferring the Hearts to

the Purfes of the People ; and thinking the

Satisfadion of old Subjects of more Impor-

tance than the Acquifition of new ones. If

the former Proceedings were approved of, the

Miniftry would have returned ftrengthcned by

the Concurrence of the reft of the Kingdom

againd the finglc County of Middlelex. If,

on the other Hand, they were generally dif-

approved of, they would h;we tbund them*

felves at liberty by the Orders of the Iloufc

to rcl'cind tl)cir former Reluluticns, and follow

the
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the Example of their Prcdcccnbrs, by prefer-

ring the Aftcd^ion to the Obedience of tlie

People.

Unfortunately it appeared, upon this Occa-

fion, tliat whatever may be the Virtues and Ac-

quiJitions of Adminiftration, Moderation and

Popularity are not to be reckoned amcngft

them. To have ftopped here, would have had

the Appearance of paying fome Attention to the

Cries of the People, which were to be ftifled,

not foothed i and like tlie Roman Generals,

they thought themielves not entitled to tri--

umph till the conquered People had palTed

under the Yoke. The New Writ was iflucd ;

and, to prevent a Repetition of the fame

i^ccne of Free Eledion in tlie County of jMid-

dlefex, and Incapacity in the Houfe of Com-

mon?, Col. Luttrcll, a young Man, Member

for a Cornilh Borough, an OlTiccr in the Ar-

inv, Heir to a good Fortune in England

and Ireland, was induced to vacate a Seat

which he held by a Conftitutional Eledlion,

to Hand for a County, in which he had nei-

ther Property 4ior Popularity, and could by no

means procure a Majority. The Return was

again
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again in Favour of Mr. Wilkes j the Eledlion

was again declared void.

So far the Contcfl: had been a melancholy

one between a Part of the EJedors, and die

Body of the Elected ; flill if the Houfe cf

Commons was wrong, it was only the Op-

prcflion of one County, by depriving them for

a Time of a Part of their Share in the Repre-

fentative Body : I fiy for a Time, becaufe the

Refolutions of an Houfe of Parliament are

c«ly binding for one Seflion : But when a

Motion was made by a Gentleman in Admi-

niftration to admit Col. Luttrell, with a

great Minority, as ti:ie Sitting Member, a

new, a more fcrious, and more alarming

Scene opened upon us. It was no longer a

fpeculative or temporary Injury to one Sett of

Elccliors, but :in actual Violation of the Rights

of every Eleiltor in the Kingdom, that be-

come the Subjcd of the Debate. Sucli is the

Excellence of our Conftitution, tiiat its

Strength appears to increafe in Proportion to

the Danger of the Attack. A fingle trivia!

Outwork may fometimes be furprifcd without

much Dilliculty; but whenever the grand

Citadel
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Citadel Is to he attacked, the Fortifications

arc found (o ftrong, as to have made every

Attack, hitherto end in the Definition of the

Aflaihints. I \vifh I may be miftaken uhen I

fav, 1 fear they were ail upon tliis Occafion,

taken by one Coup de Main.—

To juflify this Proceeding, it was necefTary that

tlie Houfe fhould have a Power to create Inca-

pacity—That Expullion ex Vi Termini fhould

convey Incapacity—That the Law and Cuflom

of Parliament fliouldbe equal to the Law of the

Land—That a lingle Rclblution of one I loufeof

Parliament fhould be that Lawof Parliament

—

That a fmglc Precedent fliould be thatCuflom

of Parliament—and ladly, That there fhould

be fuch a Precedent.—A Failure in any one

of thcfc Cafes made the voting a Man in upon

a Minority illegal and unjufi:. What then mufl

we think of the Attempt, if no one of thefe

Claims is warranted by the Lawof Parliament ?

To prove that Expulfion ex Vi Termini

does not induce Incapacity, there needs but

a very flight Inl'pedion into the Journals of

the Houfe of Commons, as it will be found

there
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there, that, wherever they thought a Per-

fon incapable, they always declared their

Opinion (for I think I fhall prove it was

no more) in exprefs Terms j as in the

Cafe of Arthur Hall, which is as follows

:

" Anno 23 Eliz. 1580, Mr. Arthur Hall,

" Burgefs for Grantham, for writing a

" Book derogatory to the Authority, Pow-
" er, and State, of the Commons Houfe

" of Parliament, had Judgment, Nemine
*' contradicentCy i. To be imprifoncd in

" the Tower for Six Months, and from

" thence till he had made a Retradlation

*' of his Book. 2. To be fevered and cut

" off from being a Member of that or any

^^ future Varliamejit. 3. A Fine of Five

** Hundred Marks to the Queen. 4. His

** Book and flanderous Libel adjudged ut-

** terly falfc and erroneous."

In the 27th of Eliz. Dodor Parry was

difabled to be any longer a Member of the

Houlc, nnd a Warrant dircdcd for chufing

another Member in his Stead.

P Sir
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Sir Clirillophcr Pigot was expelled the

Hoiifc for abufi.'.g the Scotch, and com-

mitted to the Tower. A Motion after-

wards was made that he rtiouid Ix; rcftorcd.

Nov. 2, 1641, Mr. Bcnfon having

granted Protc(flions to fcvcral Pcrfons who
were not his menial Servants, and havirrg

done this with corrupt Intentions, was ex-

pelled, and declared unfit and incapable

ever to fit in Parliament, or be a Member

of that Iloufe hereafter.

By thcfc Examples it appears, that

where the Houfc meant to declare their

Opinion of the Unworthinefs of a Member,

they did it in exprcfs Terms : That m
other Cafes Members expelled were ac-

tually re-admittcd ; confequently, that they

never underftood the Penalty of Incapacity

to attend the Sentence of Expulfion.

To prove that Expulfion ex Vi Termini

does create Incapacity, they have rccourfe

to the Cuftom of Parliament, which is a

Part of the Common Law j and to prove

this
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this Cuflom, they bring one Precedent.

I will, therefore, examine how far Cuftom

is a Part of the Common Law, the Force

of Precedent in making that Cuftom, and

how far the Precedent quoted will anfwer

that End.

The very Word Cuftom fignifies fre-

quent Repetition of the fame Act ; and it

derives its Authority in the Common Law
from a Prefumption, that whatever has

been repeatedly and uninterruptedly prac-

tifed for a long Continuance of Time,

muft have been juft in its Origin, and

found convenient in the Exercifc. Lord

Hale, in his Iliftory of the Common Law,

fpcaking of that Part of it which is found-

ed upon Cuftom, fays, " The Common Law
** gives to thofe Cuftoms that it adjudges

*' rca'bnable, the Force and Edicacy of

** their Oblii^ation. The Common Law
** determines what is that Continuance of

*• Time which is fufticicnt to make luch a

<* Cuftom. Tlic Common Law dues au-

*' thoritativcly decide the Expofition, Li-

" mits, and Extcnfion, of fuch Cuftoms.

'* 1 his Common La.v, though the Uhigc,

D 2 ** Pradicc,
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*' Practice, and Decifions of the King's

*' Courts of Jufticc may expound and

*' evidence it, and be of great Ufe to il-

" luftrate and explain it
j

yet it cannot

** be authoritatively altered but by Ad of

Parliament." Hales Htfi. of the Com^C(

vicn Lau\ Page 26.

By this it appears to be ncccfHiry for a

Cuflom, before it can carry with it the

Force of Law, to be reafonablc, and to

liavc that Cotitinuancc of Time which is fuf-

ficient to make fuch a Cuflom j . by which

jt is plain, that fornc Continuance is nccef-

fary, and that a finglc A(5t cannot, there-

fore, be called Cuflom. This is the Doc-

trine plainly laid down at Common Law,

as it is obfcrved in Weflminfler-Hall. It

remains to enquire, Whether the Cuflom

of Parliament is to be judged of by the

fame Rule? I will, therefore, flate to you

what have been the Opinions of able Men
in Parliament upon what is nccefTary to

make that Cuflom of Parliament which is

the Law of Parliament.

In D'Ewes's Journal, Page 638, it is

faidj ** Ratio Lr^is is Anima hegis -, and

''he
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" he that prefents] a Precedent without a

" Reafon, prefents a Body without a Soul."

The great Lord Cowper, in the Cafe of

Alhby and White, fays, " Law depending

** on Cuftoin certainly confifts not in, and

*^ is not to be made out by, one Acl, but

" by often reiterated Ads. The Law and

" Cuftom of Parliament, as we conceive,

" is to be determined by conftant Courfe

" and Pradice, and not one Precedent."

Lords Proteft in Sacheverel's Cufc,

The Ufe of Precedents in Parliamentary

Proceedings is not to promote but check

Innovation, by warning the Houfe (which

certainly has a Right to do many Things

for which there are no Precedents, or elle

Precedents could never have exiftcd) to be

extremely cautious, and maturely to con-

fider tb.e Expediency of any Step which

their Anceftors have never found it nccef-

fary to take before (if there be no Prece-

dent) ; or to confider the Reafon and Suc-

cefs of the former Precedent (if there he

any), to fee if their Cafes arc exadly fi-

milar, and the Event likely to be wh.u is

dcfired.
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dcTirctl. It is not till after reiterated Adh

and long Experience of the Advantages of

a p.irticular Mode ot Proceeding, that the

Keaibns on which it is founded arc to be

taken for granted. To fuppofc that every

Thing is to be done for which there isj a

Precedent, and Nothing for which there is

not one, would be to adopt an Idea in-

compatible with that of the Exigence of

a Legiflativc Body ; and to give to a fingle

Precedent an Authority equal to that of

Cuftom, founded upon frequent Repetition

of the fame Ad, would be to deftroy the

EfTed: of that excellent Rule, calculated

to fccure our Conftitution from the Dan-

ger of hafty Innovation. A finglc Prece-

dent, therefore, hi the bcft Times, form-

ed upon the moft equitable Principles, can

have no Weight whatfoever but from the

Coodnefs of the Reafons upon which it

is founded, and the exad Similarity of the

Cafe from which it arifes, to that to which

it is to be applied. The very worft Pre-

cedents of the mofl violent Times will do

to prove beyond what we ought certainly

rot to go in a like Occafion ; the very re-

curring
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curring to Precedent implying a Repug-

nancy to Alteration, and barring a Poffibi-

lity of exceeding it ; fince the MomerU:

it is exccf^dcd, it ceaies to be the Rule

which is followed and confornncd to.

Having thus fairly ftated the Parliamen-

tary Do6trine of Precedents upon general

Grounds, it remains for mc to try this fin-

gle Precedent by them, and then to allow

it its full Force in the prefent Cafe, and

fee if it comes up to what is contended

for. The Cafe is that of Mr. Walpole.

"On the 23d of Feb, 171 1, a Pcti-

" tion of the Freemen and Free Burghers

" of the Borough of Kings-Lynn in the

" County of Nortblk, was prelented to the

• Houfc, and read ; fetting forth, that

" Monday, the Eleventh of February laft,

*' being appointed for choofing a Member to

" Icrve in Parliament for this Borough, in

" the Room of Robert Walpole, Efq.

" expelled this Ilouie, Samuel Taylor,

*' Efq. ivas ele£fcd tbeir Burgcfs ; but John
" Bagg, prefent Mayor of the laid Bo-
** rough, rcfufcd to return the faid Siimitvl

*' Tuxicr,
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** T'aylory though required fo fo Jo ; and rc-

«* turned the faid Robert Walpolc, though

" expelled this Houfc, and then a Pri-

*' foner In the Tower ; and praying the

" Conlideration of the Houfe."

«' March 6th. The Order of the Day
" being read for taking into Confideratioii

** the Merits of the Petition of the Free-

*' men and free Burghers of the Borough
•* of Kings-Lynn in the County of Nor-
*' folk, and a Motion being made that

" Counfel be called in, upon a Divifion

** it was rcfolved in the negative. Tellers

" for the Yeas, Sir Charles Turner, Mr.

" Pulteney, 127. Tellers for the Noes,

•* Sir Simeon Stuart, Mr. Forftcr, 2 12.—

A

** Motion i eing made, and the Qucftion

" put, Tha . Robert Walpole, Efq. hav-

" ing been, this Scfiion of Parliament,

•* committed a Prifoner to the Tower of

*' London, and expelled this Houfe, for

** an high Breach of Trufl in the Execu-
*' tion of his Off.ce, and notorious Corrup-

** tion, when Secretary at War, was, and

** is, incapable of bcji.^ cLcted a Mem-
*' ber
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'^ ber to fcrvc in this prefent Parliam^ntj

'* it was refolvcd, upon a Divilion, in the

^' affirmative. Then a Motion being made,
*' and the Queftion put. That Samuel

" Taylor, Efq. is duly eleded a Burgefs

** to fervc in the prelcnt Parliament for

" the Borough of Kings-Lynn in the

" County of Norfolk, it paiTed in the nc-

*' gative. Refolved, That the late Elec-

" tion of a Burgefs to ferve in the pre-

*' fent Parliament for the faid Borough of

** Kings-Lynn in the County of Norfolk,

•* is a void Eledion/*

This Precedent is liable to every Ob-

jedion that can be conceived againft one.

It was made in violent Times, without any

Example ; neither juft in the Intention,

which was certainly to exclude a Mem-
ber from the Houfe who was formidable

to the Miniftry of the Day, from his Abi-

lities and Boldnefs (perhaps the only exa6l

Similarity of the Cafe from which the

Precedent arofe, to that to which it was

applied), nor honourable in the Event ;

fincc the Pcrfon fo expelled was by all

E fuccef-
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fucccflivc Iloufcs fuffcrcd to fit for thirty

Years, which he ccrt;unly would not have

been, had tl)cy tJitiight him as culpable as

that JloulcofCominjns which expelled him,

and tlianlclves poficlTcd of that cenforial

Power of which wc have lately heard fo

mudi. This Precedent, however, fuch as it

is, was ftri<ftly adhered to To far as it might

fceni to give a Sandion to the Perfccuiioa

of the Party concerned, but flighted in the

{ingle Inilaiice where it could poflibly have

been of any Audiority, by preventing the

voting in another Perfon upon a Minority,

and fcrving as a Barrier to the Rights of

the Freeholders, againft the undifcerning

Rage of an Adminidration, who, in their

Eagcrncfs to make a Vidim to their Re-

fentment, forgot to avail themfelves of the

Forms of Law, and by violating the facred

Sandtuary of the Conflitution, made a Mar-

tyr to Liberty, where they pretended an

Example of Juilice.

It appears, therefore, that this Incapa-

city produced by the Expulfion, is fo far

from being the invariable reiterated Ufage

of
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of Parllamerit, which it mnft have been to

be the Lex ^ Conjueiudo Pcrhameinti, that

it ftands upon afingle bad Precedent^ Incom-

pletely followed, not more ineligible frocn

the Motives which produced, than inapplica-

ble from the Circamftances that attended k;

— contradicted by many others where the in-

capacities were declared cxprefly, and mtidi-

iied according to the Opinion of the Hotrfe.

Thefe Precedents have this peculiar Advan-

tage, befides their Number, that they were

all in the Cafes of Peribns ait the Time un-

der the Difpleafure of the Houfe, and who
mufl confequently be fuppofed ratber to

have met with ftri(5t Juflice than Favour.

Having therefore proved that Incapacity

by the Law and Cniloni of Parliament docs

not follow of courfc upon Expulfion,—if I

were an Advocate for Mr. Wilkes, I could

with the greateft Safety reft my Caufc here.

The fii ft Sentence not afFevihng him, (he not

having therein l>een declared incjpable, as

"was done in the Cafes of Mr. H;ill, Sir

Giles Mompcllon, Mr. Benfon, and others)

the Injulf ice and Illegality oi EnfcMxing the

E 2 fubfcqucnl
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fubfcqucnt Determination is obvious j fu

obvious, tbat 1 fliall content myrdf with

follcfvving the Miniftcrial Mode of quoting

one Cale, and that not from remote or obfcurc

Times.— But to prove my Impartiality,

and Readinefs to do theni Jufticc wlierc they

have fhewn a Tendernefs for tlie Liberties

of the Subjedl, and an Averfion to extend-

ing the Powers of the Ploufc of Commons,

I will take it from the laft Seffion of Parlia-

iTient. It' is the Cafe of the Cumberland

Sheriff (a favourite one of theirs), wbo was

committed totheCuflody of the Serjeant for

a Violation of the Privileges of Eledlion. It

was underftood generally that this Gentle-

man would petition to be difcharged, and be

of courfe reprimanded : Indeed, it was one

of the Reafons urged againft the feverer Pu-r

nifliment offending him to Newgate, which

was propofcd, that the Difgrace of the Con^

finement, and the Reprimand he would re^

ceive from the Speaker, would be a fufficicnt

Warning to others not to be guilty of the

fame Crime. When towards the Clofe of the

^ClUon it appeared that this Gentleman was

not likely to petition a Motion was made.

That

I
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That he Hiould be brought to the Bar to re-

ceive a Reprimand, and be difcharged;

which was over-ruled, upon its being fug-

gefted, that, as it had been omitted to be

mentioned in the firft Sentence, it would be

an unufual and unjuftifiablc Thing to infli(fk

a fecond Punifliment. This Reafoning pre-

vailed, tho' it had been generally under-

flood that the Reprimand would accompany

the Difchargc, and was included ex Vi Ter-

mini in the lirft Sentence.

But fomething more important than the

Wrongs or Misfortunes of a fingle Man
having induced me to give you the Trouble

of this Letter, I mufl proceed f/rther, and

fee whether the Houfe of Commons is pof-

feffed by Law of a Power to incapacitate a

Member chofen by the People.

The Power of creating Incapacity*, did

it cxirt at all in the Houi'c of Commons,

• Sir Edward Hobby (in P'itzhcrbcn's Cafe InQ^ircn

Elizabeth's Reign) faid, ** The Party out-Iawcd is

* not out of his Wits, therefore capable t and then is

>* a Man ublc to be chofen, and idjncas to be a B«r-

inuft
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rmil nrifc from the Law and Cuftom of

rarliamcnt, founded upon Ufagc from

TisTie out of Memory. If Ufagc be a good

Law, from a Prefumption that the Practice

continued fo long from the approved Con-

venience of it, Non-ufagc and Difcontinu-

ance will, at leall, give as good Rcafon to

prcfnmc it has been found inconvenient,

ajid iheiefore ceafed. But the Cafe is infi-

nitely flrongcr, when it appears that a Body

ta lau^iably jealous as tlic lloule of Com-
monb have ever been of every Thing that

fcktes to the determining the Rights of

Ekcljon, have found themfelves obliged to

call in the Arfulancc of the other Branches

ct the Lcgifiature, when they thought it

Dcctllary, for the Prefervation of the Free-

dom of Eledion, gihI Independence of Par-

liament, to rellrain the natural Right of

the People to delegate whom they pleafed

fo- take ware of their Interefts, and give their

Confcnt to the Abridg^emcnt of their Liber-

lies by L^al Reilnttioiis.

•* gpfs.'—It rf pljin tVe Houfe of Commons in thofc

D^ys ha<J no IJca of a Puwer in ihemfclvcs to create

That
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That this lias ever been the Caie, Is notonous

irom the many Statutes made for thisPurpotc,

not only in the Cafe of Perfons coming under

general Dcfcriptions, fuch as Minors, Pcr-

ibns not poficiTed of 600 Pounds per Mnn,

for Counties, and 300/. for Boroughs, but

of PerlbnsunderparticularCincumflances ; as,

by 30 Char. II. " thofe who fliall wilfullj

** prcfume to fit in the Houfe without tak^

** ing the Oaths and Tubicribing the Tcii

** whenever the Plouic fhall require it, evc-

** ry Membec fo pcefuming to Tit Ihall

** be adjtuigedj and is declared^ to be u:i-

** capable and di(abied in Law, to dl h\^

" tents and Purpoks, to fit in the fjid

** Houfe, or give any V^oicc therein during

** that Parliament. And in Cafe any Member
" of the I loufe fliall by Virtue of this Ad:

" be difabled to fit or vote in the Houfe,

** then, without any further Convirion or

*' other Proceedings againll fuch Member,
'' the Pltice fur whiLU he was elected is de-

•* tlared void, and a new Writ fliall ifluc

" out of Chancery, by Warrant from the

" Speaker and Order of the faid Houfe, for

** the Elcdtion cf a \\c\s Member in Place

of
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" of fiich Member, To difahlcd to all In-

" tents and Purpofcs, as if fuch Member
*' or Mcm(^rs naturally died."

By the Statute of ^ Ann. Cap. 8. " If

** any Perfon being thofen a Member of

" thclloufc of Commons fliall accept of an

<' Otticc of Profit from the Crown during

" fuch Time as he fliall continue a Mem-
*' bcr, hib Election fliall be, and is hereby

*' declared to be, void, and a new Writ fhall

*' ilTuc for a new Eledion, as if fuch Per-

*' fon fo accepting was naturally dead.

** Neverthelcfs, fuch Perfon fhall be capable

" of being again eleded, as if his Place had

*' not become void as atorefaid."

By the Statute of 7 George I. C. 28. we

find the late Governor, Deputy-Governor,

Diredors, Cafliier, and Accomptant of the

South-Sea Company, and John AiHabie,

Efq ; difabled for ever to fit or vote in Par-

liament.

Here we fee the whole Legiflaturc, in

Cafes merely relatuig to the Houfe of Corn-

mens,
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mons, declaring Difqualllication in all the

different Degrees, for the Remainder of the

Parliament, for Life, or fubjcct to an im»

mediate Re-ele(5lion j a Power which had

the Houfe of Commons at that Time

conceived to have cxilfed fingly in them-

felves, they would never have been con-

tented (from their knov/n and eonilant

Jealoufy in whatever relates to their Privi-

leges) to have fliarcd with the other two

Branches: Nay, we find them in the firfk

of thefe Statutes, that of the 30th of

Charles II. concurring with the King gnd

Lords, in marking out the exadl Ditterence

between the Power of the whole Lcgifla-

ture, by whom the Incapacity is declared

in Laiv
'y and the I Joule of Common?, by

whom it jl:all be adjuuged.

The ExprefTion, " That the Writ fliall

" iflue for the Eiedion of a new Member
** in the Place of fuch Member lo difablcd,

*' to all Intents and Puipofes, as jf fuch

•' Member was naturally dead," ihews that

inrtead of their having an IJc.i that Expul-

fion ex Fi Termini conveyed Incapaciiv, the

F ' 'idea



( 34 )

Idea of created Incapacity was by no

means familiar to them, and they thought

it necclfary to iruftratc it by tliat of a Va-

cancy made by Death.

So far the Statute Book fliews the other

Parts of the Legillature joining with the

Iloufe of Commons in making Laws for

regulating Elccftions of Members to that

Houle ; But Hil^ory informs us the Lords

were not always fo complaifant, but more

than once rejedted the Place-Bill, when it

had paired the Houfe of Commons, tho'

a Bill that related merely to the Seats of

Members in that Iloufe. Had thofc Houfes

thought the Power of creating and de-

claring Incapacities as inherent in them,

as they undoubtedly thought the Exertion

of it by the whole Legillature expedient

in that Cafe, they would not have been fa-

tisfied with fruitlefsly enading, fubje(ft to

the Controul of another Body, what they

might efre(5tually, and conftitutionally have

ordained by a fingle independent Refolu-

tion. Tiicre cannot furely be a ftronger

prefumptive Proof that the Houfe of Com-
mons
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mons did not think themlelves at that

Time pcfTefTed of fuch a Power, than

their having fuffered a favourite Regulation

to fail by not cxercifing it.

I will now give you an Account of what

were fuppofed, till this Sellion, to be the

only legal Incapacities to being eletftcd, in

the Words of that excellent Conftitutional

Writer Doctor Blackftone ; who figacioully

obferves, Page i66, Vol. I. *' If any Altc-

" ration mifrht be wiflicd or fufrcycftcd in the

** prefent Frame of P.irliaments, it fhouldbe

** in Favour of a mere complete Reprefenta-

" tion of the People'. That Author fays

{Page 169, Vol. I.), *' Our fccond Point is

*• the Qualification of Perfons to be elected

*^ Members of the Iloufe of Commons.
** This depends upon the Law and Cuf-

^* torn of Parliament, and the Statutes re-

'* ferred to in the Margin. And from
*' thefe it appears, j. That they muft not

** be Aliens born, or Minors. 2. That
*' they muft not be any of the twelve

•" Judges, becaufe they fit in the Lords

*'IIoufci nor cf the Clergy, lur they fit

F 2 •* in
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" in the Convocation j nor Pcrfons attaint*

** ed of Trcafoii or Fcluny, for ilicy are

'* unfit to fit anywhere. 3. That Sheriffs

*' of Ceuntics, and Mayors and Bailiffs of

** Boroughs, arc not eligible in their rc-

" fpc(5live Jurifdi(n:ions, as being returning

*' Ofiiccrs 3 but that Shcrifts of one Coun-

" ty are eligible to be Knights of another.

*' 4. That in Stridtnefs all Members ought

** to be Inhabitants of the Places for which

** they are chofen : But this is entirely dif-

** regarded. 5. That no Pcrfon^ conccrn-

*' cd in the Management of any Duties

" or Taxes created fincc 1692, except the

** Commiflioners of the Treafury, nor any

" of the OfRcers following (viz. Commif-
" iioners of Prizes, Tranfports, Sick and
*' \\'ounded, Wine Licences, Navy, and

" Vnftualling ; Secretaries or Receivers of
u Pi-|-c?, Comptrollers of the Army Ac-

" counts, Agents for Regiments, Governors

*' of Plantations and their Deputies, OfTi-

'• ccrs cf Minorca or Gibraltar, OfH-
^' cers of the Excife and Cuflcms, Clerks

" or Deputies in the feveral Offices of the

^* Treafury, Exchequer, Navy, Vi<3:ualling,

*' Admi-
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*' Admiralty, Pay of the Army or Navy,

" Secretaries of State, Salt, Stamps, Ap-
" peals, Wine Licences, Hackney Coaches,

" Hawkers and Pedlars), nor any Perfons

** that hold any new Othce ^undcr the

" Crown created fince 1705, are capable

" of being eledled Members. 6. That no

** Perfon having a Penfion under the Crown
** during Pleafurc, or for any Term of

** Years, is capable of being eleded. 7.

** That if any Member accepts an Office

*' under the Crown, except an Officer in the

" Army or Navy accepting a new Commif-
*' Hon, his Seat is void j but fuch Mcm-
'* her is capable of being re-cleded. S.

*' That all Knights of the Shire fliall be

" adual Knights, or fuch notable Enquires,

** and Gentlemen, as have Ellatcs fuflicicnt

*' to be Knights, and by no Means of the

*' Degree of Yeomen. This is reduced to

" a ilill greater Certainty, by ordaining, 9.

*' 1 hat every Knight of a Shire lliall have

*' a clear ERate of Freehold or Ctpyhold to

*' the Value of Six Hundred Pounds per Ann.
*» and every Citizen and Burgtrfs to the Va-

*' luc
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'' liic of Three Hundred Pounds ; except

«' the eldeft Sons of Peers, and of Perfons

" qualified to be Knights of Shires, and ex-

" ccpt the Members for tlie two Univerfitics -,

•* which fomevvhat hal lances the Afcen-

*' dant which the Boroughs have gained

** over the Counties, by obliging the trad-

•' ing Intercft to make choice of landed

" Men. And of this Qualification the

•* Member muft make Oath, and give in

** the Particulars in Writing at the I'imeof

" liis taking his Seat. But, fuhjc£l to thefe

" Rejlri&ions * and DiJqualiJicationSy e^ccry

•' SubjeB of the Realm is eligible of common

•* Right. It was therefore an unconflitu-

" tional Prohibition, which was infertcd

** in the King's Writs for the Parliamerrt

" holdcn at Coventry 6 Henry IV\ That

" no Apprentice or other Man of the

" Law fliould be elec^ted a Knight of the

•^ Shire therein."

* I do not find ExpulHon from the II 'jfo amongft

the Author's Pvcflriftions, and much doubt whether

be woulJ fiiggeft or wifh for fuch an Alteration

in Favour of a moie com^nlcte Rcprefentaiion of the

Fcople.

By
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By Coinmcn Rights I fuppofe this Author

means a Right founded in the Common
Law, which Lord Hale fays, (HijL Com.

LaiVy Page 26.^) cannot be authoritatively

ahered or changed^JI^ A61 of Parliament

:

Yet upon this Occafion it is to be altered

by a Refolution of the Houfe of Commons,

which, we are told, is the Law of Parlia-

ment, and that is the Law of the Land (I

prefume a Part of the Common Law, for f

know of no Law but the Common Law
and Statute Law, and this is certainly no

Part of the Statute Law). Here we have

a Specimen of that Contufion and Contra-

diction which muft ever arile from the

fmallefl: Departure from the antient fixed

Rules of Law ; here we have Commoa
Law in dirc(5t Contradiction to Common
Law J a Man at once eligible by Common
Law, and ineligible by Common Law.

It is not only the Right of the Pcrfon

elected to fit that ii. difputed, but t. j Right

of the Elcdors to be rcprdentcd by tuc

Man of their Choice, and by him only,

1 will
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I will, therefore, briefly flatc to you, from

the beft Authorities, what this Rii^ht is,

from whence derived, how confirmed, and

how retrained.

f

The Knights of the Shires reprcfent all

the Freeholders of the Counties. Anciently,

every the leaft Freeholder had as much

Right to give his Suffrage as the grcateft

Owner of Lands in the County. This

Right was a Part of his Freehold, and in-

herent in his Perfon by Reafon thereof;

and to which he had as good a Title as

to receive the Profits of his Soil. This

appears by the Statute of Hcn.NI. Cap. 9,

which recites the great Inconveniencies

which did arife in the Eledion of Knights

of the Shires, by Men that were of fmall

Subftancc, who pretended to have an equal

Right with Knights and Efquires, of the

fame County ; therefore that Right was

abridged, and confined only to fuch Per-

fons as had Forty Shillings per Annum.

But thereby it appears. That the Rir^ht

which a Freeholder hath to vote in the

Eledlion
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Eledion for Knights of the Sliire, is aji

original and fundamental Right belonging

to him as a Freeholder.

It is certainly a great Advantage for the

Men or Inhabitants of a Place to chufe

Perfons to reprefent them in Parliament,

who thereby will have an Opportunity,

and be under an Obligation to reprefent

their Grievances, and advance their Profit.

Of this Opinion have two Parliaments

been, as appears by two feveral Ads j the

one, 34th and 35th lien. VIII. Cap. 13.

the other, 25th Car. II. Cap. 9.

The firft is an Avft for making Knights

and Burgcfles within the County and City

of Chefler, which begins in this Manner ?

** In humble Wife fhew to your Majefty

*' the Inhabitants of your Grace's County

" Palatine of Chefter; That they being cx-

" eluded and feparatcd from your high

«* Court of Parliament, to have any Bur-

<• geflcs within the faid Court, by Rcafon

** whereof the Inhabitants have hitherto

*' fuftained manifold Lolles and Damages,

G " Ai
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as well in their Lands as Goods and

l>od'c<N ; therefore it was enaded, That

they fliould have Knights for the County,

and Burgcffes for the City of Cheftcr.

The other Ad, which conftitutes Knights

and BiirgelTcs for the County Palatine and

City of Durham, recites, *' That the In-

*' habitnntb thereof have not hitherto had

*' tlie Liberty and Privilege of eleding and

" fending Knights and BurgciTes to the

" high Court of Parliament."

The Application of thcfc two Ads is

very plain. " The firft faith, To be ex-

*' eluded from fending Knights and Bur-

" gefles to Parliament, is a Damage to

" Lands, Goods and Body." The other

faith, " Tliat it is a Liberty and Pri-

" vilegc to fend them." Thus the Right

of Elcdion is explained, and {hewed to

be a legal Right ; That of eleding

Knights of the Shires belonging to, and

being inherent in the Freeholder *.

• Lords^Tafc of Afhby and White.

It



( 43 )

" It is abfurd to fay, the Eledors Right of

*' chufing is founded upon the Law and Cuf«

" torn of Parliament : // is an original Rigljt,

'* Part of the Ccnfiitution of the Kingdom^ as

" much as a Farliament is, andfrom whence

" the Perfons elected tofcrve in Parliam'^t do

** derive their Authority, and can have no

'* other but that ivhich is given them by

" thofe that have tl^! original Right tu chufe

f' tijem*"

" Your Majefty's Royal Writ commands,
" that the fcveral Eledlors make Choice of

" Perfons to reprefcnt them in Parliament,

" in order to do, and confcnt t^, fuch

*' Things as Ihould be ordained there,

*' relating to the State and Defence of

" the Kingdom and the Church, for which

" the Parhament is called : And they obey

** the Command, in proceeding to chufe

*' Members for the Parliament then fum-

" moned ; but neither the Writ which rc-

*' quires them to chufe, nor the Indenture

" by which the Return is made, import

* Lords State of the Cafe of AHiby and White.

G 2 " any
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" any Tiling whereby it may be inferred,

" that the Elcdors put into the Power df

** their Reprefentativcs their leveral Kiglrts

*' of Elections, to be dilpofed of at their

«* Pleafure.

" It was an IntercH: veftcd in them by

*' Law before the Election, and uhich the

*' Law Will prefervc to them to be cxcr-

" cifcd again in the lii.e Manner, when
" your Majcfty flinll be pleafcd to call ano-

" ther Parliament *."

*' The Right of the Liberties of the

*' Commons of England confifteth chiefly

** in three Things 2 Firfl, that the Shires,

" Cities, and Boroughs of England, by Re-

" prefentation to be prefent, have free
" CHOICE of fuch Perfons as they shali,

*' PUT IN TRUST to rcprcfcnt them §."

*' In the high Court of Parliament, all

" the whole Body of the Realm, and

• Lords Reprefentaiion in' the Cafe of Aftiby and

White,

^ Houfc of Commons Apology to James I.

" pvery
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" every Particular Member thereof, either

•' in Perlbn or by Reprefcntation, ( upon
** their own free Elections ) arc, by the

** Laws of the Realm, deemed to be pcr-

" fonally prefent *."

" It is enadedj That Elcdions fliould

" be freely and indifferently made, not-

" withflanding any Prayer or Command-
*' ment to the conXvdiVy^fme Prece ve! Pretio,

** without any Prayer or Gift, SLndJinc Pra^
*' ceptOy without Commandment of the

*' King by Writ, or othcrwife, or of any

« other §."

A Right (o founded can only be con*

troulcd by the Supreme Legiflativc Power,

or fome Power in that Cafe equal to the

Supreme Legiflature. The Supporters of

this Mcafurc aflcrt, Tliat a Rclblution of

the Houfe of Commons is of that Force.

If this Do(5tiinc is to prevail, Tliat a Re-

folution of the Hourc of Commons is the

* I Jac. I. Cjp. I.

§ Stauiic 7 ik-n. 1V^

Law
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Law of the Land in any, even Cafes of

Elc(ftion, it may not be amifs to fee what

Sort of Law we live under ; and I believe

it will he found, contrary to the general

Opinion, to be the worft conflitutcd and

worft adminiftcred Law in any civilized

Country.

In the Cafe of Arthur Hall, the Iloufc

expelled him, and made him incapable m
that and all future Parliaments , he was

fined 500 Marks to the Queen, and to

be imprifoned fix Months. The Attorney-

General was declared in 1614 incapable to

be elcdtcd. In 1680, December 30, it was

lefolved, nem. con. ** That no Member of

•* this Houfe ihall accept of any Office or

'* Place of Profit from tlie Crown without

" the Leave of the Houfe, nor ar.y Froniife

" of any Juch Place or Office during his be-

** ing or continuing a Member of the Houfe.

" "I hat all Offenders herein be expelled the

*' Houfe." All thcfeRcfolution^are unrcpeal-i

cd, and confequently, by this Dodrinc, Part of

the Lav/ of the Land ; lb that the Attorney-

General is avflua'ly fitting in Parliament un-

der
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der a Legal Dlfqualificatlon ; and by the

other Refolution there is now a Vacancy for

the County of Middlefex, as I beheve No-

body doubts Col. Luttrell having been pro-

mifed the Chiltern Hundreds before he va-

cated his Seat ; and confequently muft be

incapable, accoiding to thofe who main-

tain that Incapacity and Expullion are in-

leparable.

The Powers, of fining to the Crown, of

impriloning for fix Months, ami rendering

incapable for all fu:urv; Pari;anicnt>, are no

vvhcre that I know of formallv renounced :

and yet I believe Ncbcdy will contend, that

they cxifl at preient in the Houie of Com-
mons : Yet if any Refolution cf the Houfe

is Law, every Rciolution muft be fo j Law
being fixed, and certain ; ai d the Moment

its Power depends upon its Re^foaabk-

ncfs, it ceales to be Law, and becomes a

Counfel.

I belierc it will not be ditticult to cot>-

vince ever}' impartial Man, that the late Pro-

ceedings
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Ctcdings are upon no Gr: und IcTs entitled

to Authority than upon that of Reafon.

I will readily admit that the Houfc of*

Commons have, upon many Occafions, af-

fumed to tlicmfclves a Power of declaring,

and difpcnfrng with the Law : But I muft

add, that whenever they have done fo, their

Refolutions have been a Difgrace to the

Journals, and a melancholy Proof to what

criminal and abfurd Excell'es a Popular Af-

fcmbly may proceed, when they miftakc

Power for Right, and fubftitute Will for

Law.

To prove this, T will quote fome Refo-

lutions of the Houfc afluming this Pow^r,

the Opinion of Conftitutional Writers, with

that of tlie other Branches of the whole Le-

giilaturc, upon this pretended Right of one

Branch, to declare or enacft the Law without

the Concurrence of the reft.

" March 22d, 1641, Rcfolvcd^That when
*' the Lords and Commons in Parliament

*' niall
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" fhall dcciare what the Law of the Land Is.

** To have this not onlyqaeftloncd and con-

" trovcrted but contradicted, and a Com-
** mand given that it be not obeyed, is a

" high Breach of the Privilege of Parlia-

•' ment."

" Jan. 1648. Refolved, That the Com-
" monG of England in Parliament afi'cmbVd

" do dcciare, That the People arc, under

*' God, the Original of all jufl Power.

•' And do alio declare. That the Com-
" mons of England in Parliament alTemhlcd

*' being chofen by, and rcprefenting the

*' People, have the fupreme Power in this

'' Nation.

'' And do alio declare, That whatfoevcr

" is cnadted or declared for Law by the

*' Commons in Parliament aflembled,

" hath the Force of a Law ; and all the

" People of this Nation are concluded therc-

* by, aUhough the Confcnt and Concur-

" rcncc of the Kiiv* or llouic ol Peers be

" not had thereunto.".

11 *^ Feb.
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" Fch. 9I1, Refolvcd, Thnt it hatli been

" found by Experience, and that this Houfe

" doth decl.rc, That the Ofiicc of a King

" in ti)is Nation, an.l to have the Power
** theicof in anv CmAc Tcifon, is unnecef-

*' fary, butthanlbrne, ;',nd dangerous to the

*' Liberty, Salety, and Public Intcrcft of the

*' People of this Nation ; and therefore uught

*' to be aboliHied."

** In 1681 the Iloufe of CommonspafTed
** twoVctes. One, TJiat the Laws againfl: Re-
*' cufants ought not to be executed againfl

*' any but thofe of the Church of Rome.
*' The other Vote was. That it was the Opi-

*' nionof that Ploufc, that the Laws againfl

" Difl'cntcrs ought not to be executed. This

•" was thought a great Invafion of the Le-

" giflature, when one Houfe pretended to

*' fufpend the Execution of Laws^ which
*' was to adl like Dictators in the State;

" for they meant that Courts and Juries

*' fliould govern themfelves by the Opi-

" nion that they now gave- which, inftead

«* of being a Kindnefs to the Noncoiiformills,

" raifed
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" ralfed a new Storm againft them over all

** the Nation '^.

*' There is no Ad: cf Parliament but muft

" have the Confcnt of the Lords, the Com-
*' mons, and the Royal Afientof the King.

*' Whatfoe\er pafleth in Parliament by this

** Threefold Confent, hath the Force of

** an A(ft of PaiOiament.

** The Difference between an Act of

" Parliament and an Ordinance of Parlia-

" ment is, for that the Ordinance wantcth

*' the Threefold Conknt, and i* ordained

*' by one or two of them.

" Ordinance in Parliament cannot take

" away common Right.

** The Commons petition that the Peti-

'* tion of the Commons in the fiftieth ^'car

*' of Edw. III. whcrcunto the King's An-
' fwer was, ' The King v. illcdi the fame

*' may be made in Ads, for that Ibmc aHu ni

• Buinci's flirt, of his own Times.

II 2 " diein
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" them to be hut Ordinances and not Acts
;'

** to which the Anlwcr was, ' It is in pact

*' du:ic, and the reft the King will do ac-

** cordingly *."

" The Law of the Realm cannot hechan^-

" cd but by A(Cl of Parliament : Mcritu in

** Pari, conquejli Junt (the Clergy upon the

" making the Ad: Articiili Clcri) quia Lex

** AvgliccfncVarliam. inutari jion potrjl-^!'

On the Reftoration of King Charles IF.

the Commons refolved, " 1 hat this Houfc

*' doth agree with the Lords, and do own
** and declare, That, according to the antient

*' and fundamental Laws of this Kingdom,
•' the Government thereof is, and ought to

*' be, by King, Lords, and Commons,"

By the At\ of 13 Ch. JL '* And becaufe

"' tliC Growdi and Encreafeof the late Dif-

" orders did proceed (above all) from a w^il-

" ful Miftake of the Supreme and Lawful
•* Authority, whilft Men were forward to

* flal; on ?4r, P::2;e 31 to 34. t Ibid. Page 87.
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" cry up and maintain tkcfc Orders and Or-
*' diimjices to be Acts legal and ijoarrantable^

*' which in themfelves had not the leaft

" Colour of Law or Jufticc to llipport them,

** from which Kind of Diftempersas the pre-

" fent Age is not yet wholly freed, fo Pofterity

" may be apt to rclapfc into them, if a timely

" Remedy be not provided :—And that no
*' Man hereafter may be mified into any fediti-

** oasorunquietDcmeanour,outofan Opinion

** that both Houfesof Parliament, or either

^' of them, have a Le^ifiative Power widi-

** out the King ; all which Allertions have

" been feditioully maintained by fomc
*' Pamphlets lately printed, and daily pro-

" moted by the a(i!tive Enemies of our Peace

" and Happinefs: Be it therefore Enaded
•f' by the Authority aforefaid, If any Perfon

** or Perfons (liall malicioully and advifedly,

*' by Writing, Printing, Preaching, or

*' other Speaking, cxprefs, publilh, utter,

'' declare, or afHrm, That both Houlcs of

" Parliament, or either Houfe of Parliament,

* have or hath a Lci^illative Power without

" the King, or any other Words to the jiime

«* Efj'etli that then every fuch Perfon and

** Perfuns
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«* Pcrfons as aforcdiid fo offending, fhall

** incur the Danjrcr and Penalty of a Pre-

" munirc."

** It \va^ never yet heard (wlien there

*' was a Iloufc of Lords in beinH, and a

" King or Queen upon the Throne), tlut

•* the Houfe of Commons alone claimed

** a Power, by any Declaration of theirs,

•* to alter the Law, or to rcftrain the Peo-

•* pie of England from taking the Bene-

•* fit of it i nor have their Declarations any

" fuch Authority as to oblige Men to fub^

*' mit to them at the Peril of their Liberty.

** If they have fuch a Power in any Cafe,

** they may applv it to all Cafes as they

" pleafe j for v.'hen the Law is no longer

** the iMeafure, Will and Picafure will be

•* the only Ru!c.

•' The Certainty of our Laws is that

*' which makes the chief Felicity of Kng-
* liHimen : But if the Houfe of Commons
** can alter the Laws by Declaiations, or

• (which is the fame Thing) can deprive

* Men of their Liberty, if they go about

*' to
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*' to take the Benefit of them, we fhall

** have no longer Reafon to boaft of that

*' Part of our Conftitiition.— Refolved, that

" neither Houfe of Parhamcnt have Power,

*' by any Vote or Declaration, to create to

*' themfelves new Privileges not warranted

*' by known Law and Cuftom of Parlia-

*' ment *.

"

'* It is God alone who fubfids by him-

"felfj the Right of Crowns and King-»

«' Joms, and all other Things exifl: in mu-
*• tual Dependence and Relation. The So-

** vereignty. Honours, Lives, Liberties and

•' Eftates of all, are under the Guard of

*' the LaWj which, when invaded by Fraud,

" or Wit, or dcilrovvd by Force, a dif-

** mal ConfuGon quickly veils the Face of

*' Heaven, and brings with it horrid Dark-

** nefs, Mifery, and Dcfolation i Rapine,

*' Plunder, and Cheating, both private and

** public, will be allowed and protected;

'* continual Rebellions, unjuft Prolcrip-

*' tions, villainous Accufations, and Wliip-

• LorJs Reprcfcntation in ihc Cufc of Afliby anJ

White.
•• pings
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** pJng^j illegal and lafting Imprifonmcnts

" and Confilcations, dilmal Dungeons, tor-

'• mcnting Racks and QucAions, arbitrary

" and martial Law, Murders, inhuman
** Aflhfl'inations, and bale and fervilc Flat-

•* teries, multiplied by Revenge, Ambition,

" and infatiablc Avarice, will become the

" Common Law of the Land. All thcfe,

*' and jMyriads more, will be cnadtcd for

" Law, by Force or Fraud. All which
•' that wife King James well underflood,

** who faidi, That not only the Royal

" Prerogative, but the People's Security of

*^ Lands, Livings, and Privileges, were

** prerer\'ed and maintained by the t:7icietil

*' fundamental hail'Sy Fri'-cUcgcs^ andCuftoms

•* of this Realm j and that by the abolifli-

** ing or altering of them, it was impofTiblc

*' but that prefcnt Confufion will fall upon

*' the whole State and Frame of this Kins:-

*' dom. And his late Majcfty, of ever-

•* blefTcd Memory, was of the fame Mind
*' and Opinion, when he faid, The Law
*' \z the Inheritance of every Subjedt, and

«' the only Security he can have for his

*' Life or Eflatc i and which being neg-

*' Icdcd
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*' 3e<fled or difefteemcd (under 'what fpe-

" cioiis Sheiv ivhate'vcr)^ a great Meafure

" of Infelicity, if not an irreparable Con-

•' fiifion, muft, without Doubt, fall upon

" them *."

Having, therefore, proved that a Refo-

lution of the Hoiife of Commons cannot

make Law, it follows of Courfe, that a
'

Refolution of that Houfc can be of no Force

which manifeftly countcrads the Purpofe of

a/1 Adt of Parliament ; as in this Cafe an

arbitrary Power to annihilate the Votes of

a Number of Freeholders, would takeaway

the Benefit of the Ad fixing the Right of

Eletflion, by the laft Determination of the

Houle, to prevent Uncertainty in the Right

of voting. It follows, alio, that the Rights

of the Eie(5lors and Eleded, being both

foiinded on the Common, and confirmed

by the Statute, Law, cannot be atTedcd by

a Refolution of the Houfe cf Commons,

merely as fuch. It remains to enquire.

Whether fuch a Relblution, under any

• I\tu's Mif. ?m\.

particu'ar
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particular Circumflanccs, can have that

The firfl Circumflancc in which I Hiall

confider it is, as the Sentence of the Iloufe

of Commons a«5ling as a Court, and exer-

cifing their judicial Power over their own

Members.

It is agreed on all Hands, that the Iloufe

of Ccmmons have a Power to punifli their

own Members by imprifoning, fufpending,

and expelling them. The Decifions of

Courts only bind as a Law upon the Party,

as to the particular Cafe in Queftion ; but

cannot make a Law, properly fo call-

ed, for That only the King and Parlia-

ment can do ; therefore the Intereft of the

Eledors can by no Means be affeded by

a Sentence palTed upon a particular Mem-
ber.

There is hardly any Power, however

prcpoflcrous, that has not, at fome Time

<pr other, been afTumed by the Houfe of

Commons ading as a Court. It is not to
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be wondered at, therefore, if their Pro-

ceedings againft their own Members, who

have been the Objeds of momentary Rc-

fentment, or Party Violence, have been

Tome Times unjuftifiable. Whenever, there-

fore, a Power, which has been claimed

or cxercifcd upon fufpicious O^^cafions, has

been receded from in cooler l^imes ; it is

but fair to look upon the Exercife rather as

an Ufurpation than a Precedent j bicaufe,

as Lord Hale* obferves, " Greater Weight
*' is to be laid upon the Judgment of any

*' Court when it is cxclufive of its Jurif-

*' did:ion, than upon a Judgment of the

** fame Court in Affirmance of it."

The Houfe has, at Times, claimed the

Power of imprifoning for a Time certain,

of fining, of declaring incapable for ever,

or during a whole Parliament. It is now
Univcrfally admitted that Piinilliments in-

Aided by the Houfe of Commons de-

termine with the SelTion, even in Cafes

• IJifl. of the Common Law, P.igc 49.

I 2 of
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of Contempt of the Court (in which Cafts

tlie Power of all Courts to punilh is grcat-

cft). Upon this Occafion, however, it is

contended, Tliat the Houfc have a Power

of puniHiing a Mcinhcr by rendering him

incapable of being clcdted during the Re-

mainder of th.it I'arliament.

It appears abfurd at firft Sight, That

the only Cafe in which the Houfe fliould

have a Power beyond the prefent Seflion,

ihould be in one that muft laft for the

whole Parliament. When fuch an Excep-

tion is contended for to a general Rule, it

is natural to expedl that thofc who contend

for it fliould produce very ftrong Reafons

for fuch a Deviation from the eftablifhed

fundamental Principles. No fuch Reafons

have been offered, nor do any luggeft

themfelvcb to me, which do not prove too

much or too little. If we arc to luppofe

the Houfc always right in their Judgments,

one Parliament is too fhort a Duration for

the Sentence ; fuice it muft be as detrimental

to the Community to have an improper

Perfon fit in a future/ as in the fubfifting

Parlia-
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Parliament; therefore the Sentence {liOuldUc

for life: But this Pouer is diklaimed nou%

iho' exercifed in Mr. Hall's Cafe. If, on tl"vc

other Hand, we are to fiippofe the Iloufc

may be miftaken in an hally Vote, the whole

Parliament is too long a Time for the Cul-

prit to fuller.

There is another very ftrlking Objc<5lioii

to this Period of tlie Remainder of the Par-

liament. It is impofi'ible that in a well or-

dered Government PuniHiments lliould be

fortuitous, tho' they may be difcretionary.

Can it be fuppofed that a Crime committed

• upon the Ev'e of a Diiloliuicn of the Parlia-

ment fhould be fufriciently punillied by a

few Days Exclufion ; which being commit-

ted a few Weeks later, would have dcfervcd

a feven Years PuniHimcnt ? I can hardly

fuppofe U) ahfurd an Idea, as that the Et-

fedt of the Sentence ihould ccafe with the

Exigence of the Judges. Till the prc-

fcnt Reign, the Twelve Judges wcic only

for the Liie of the King ; but I never heard

that it was fuppofed tliat th:> Decrees of

thofe Judges loll their Eo.rce, upon the Dc-

mifc
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trjife of the Crown ; nor do tlic Judgments

of the Houfc, founded upon Ldiu, as in the

Cafe of determining who have the Right of

voting in Eledions, lofc their Force in fub-

fequent Parliaments.—Every Argument,

therefore, for a longer Puniflimcnt than

duiing the Seflion, holds more ftrongly

for a perpetual Exclufion; and every

Argument againfl a perpetual Exclufion,

proves ftrongly the Neccfiity of retraining

this Power of depriving the Member of

his Seat to the fubfiding SefTion : I fay, de-

priving the Member of his Seat, bccaufe the

Houfe have undoubtedly a Power by Com-

mitment or Sufpenfion to prevent his exer-

cifins: his Privilege as a Member; but I de-

ny their Right to render him incapable of

being ele.ded, as that would aftecl the

Rights of the Eledors to fend whom they

pleafe to reprefent them ; which cannot be

done obliquely by a Sentence of Condemna-

tion, to which they are not Parties. The

only Power the Houfe ha?, is to fend the

Perfon back to them for their Approbation

or Rejedlion.

1 am
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I am aware that thofe Precedents will, at

hrft Sight, feem to contradict this, which

declare a Member to be difabled either

from fitting in any future Parliament, or in

the prefent Parliament: But (without infift*

ing too much upon the Ambiguity of the

Jatter Phrafe, which may only mean for the

Remainder of the Seflion, for c-vcry Si//ion

of Parlia?)ie?2t is in Laiu a fei:eriil Parlia-

ment *, I fliall anfwer that by obferving, That

the Houfe only declared tlicir Opinion of the

Degree of Unworthinefs in the IVIember ex-

pelled ; and had the People never exer-

cifed their Right of fending back again the

Man fo reprobated, it would only have

proved, that they were in fome Inftanccs

induced by the Juflice of the Sentence not

to cxercife, and in others deterred by the

Violence of the Times, from claiming their

Right J
but it would by no means have fol-

lowed, that they were not poflcired of that

Right.

Hut the Precedents of Parliament fur-

fii(li us with Proofs of the contrary. It ap-

• HjIc on rafliitncnts, P^ge j8.

rears
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pears iiy Mr. Hall's fuiuth Cafe, that the

liurgcfl'csof Crantham petitioned the Iloiifc,

by Mr Markham, againfl Mr. ILill; fetdng

forth, amongft other Thin^s, " That, not-

** withftanding he had in fl-Nie of the former

** Parliaments, in whicJi lie had been re-

•* turned a Burgefs for the faid Borough,

*' been for certain Caufes the Houfc then

«* moving, difahled for ever afterwards to

^ be any Member of this Houfc at all,

*' hath of late brought a Wiit againfl: the

« faid Inhabitants for Wages, 6cc." The

Houfe afterwards appointed a feledt Com-

mittee to inquire into it, who did not declare

that Mr. Hall had no Right to the Wages,

bccaufe he had been declared incr.pable(which

was the Fac^) previous to one of thofe Par-

liaments, but they dcfircd him to remit thofe

Wages ; " and they found him ir/j confer-

" mahk to condcfcend to fuch Rcqueft. And
** he further alledged, and afiirmcd to them,

" he would have remitted the fame, had the

•* Burgefies made Suit tohijnfoto do ^ and that

•* he was very willing to do what was agree-

•^ able to the Hou.^e. jyb'icJ? bciji^ ^ivell liked

" 'J
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** of bj the Honfe^ it was ordered to be en-

*' tered accordingly."

Here is no Appearance of Compulfion j

on the contrary, a plain Proof that he was

entitled to all the Privileges and Rights of

a Member by the Eledion of the People,

notwithftanding the Incapacity prcvioufiy

declared by the Ploule.

Sir William Pennymati and Mr. Holbornc

were both expelled Aiiguft 11, 1642, and

difabled j and yet appear both, by the Jour-

nals, to have fat afterwards; tho' the Re-

turns of the Writs do not appear.

The Cafe of Mr. Glyn appears ftill

flronger in Favour of the Rights of the Elec->-

tors.
—'* June 7th, 1648, A Petition pre-

** fcrred, lulled the Humble Petition of the

*' BurgclTes, AlTiltants, Gentry, and others,

*' Inhabitants of the City of Wcltminfter
;

*' the which was read j and was to dcfiro,

*' That Jt>hn Clyn, Elq; whom they had

" elc*5led for their Burgefs, might be ad-

** mitted to his former Liberty to fit and fcrvc

" as a Member of this IIoul'c.—Rdolvcd,

K - Hut
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«« That the Order 7 Sept. 1647, for dif-

*« charging John Glyn, Efq; Recorder of

*• the City of London, from being a Member
" of this Iloufe, be, and is hereby rc-

«* voked."

No Objedion can lay againft Precedents

drawn fcom thcfe Times : I quote them

aeainft unreafonable Claims of the Houfeo

of Commons, as I would an Adt of Hen.

Vlllth. or James Ift againft the Prerogative :

It is plain therefore, that Precedent does

not authorize this Doctrine.

The Advocates for this Meafure have re-

courfc to an AlTcrtion, which, could it be

proved jufi:, would have more Weight than

all the Precedents, fuppofing them uncon-

tradi<itcd, that Induftry could glean, or Party

Violence furnifli from the Journals. They

aflert, That it is impofTible the Houfe

ihould exill, unlefs pofllfled of fuch a

Power.

I readily admit that the People, when

they chufe their Reprefentatives, by that

Choice invert them with every Power over

their
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their Liberties that can be neceflary for tbc

Difcharge of their Truft j but I, at the fame

Time, aflume, That the Reprefcntativc liody

can neither by Ulurpation or Cuftom acquire

any Powers over the Rights, which are not

abfolutely necefiary for the Welfare of the

People ; for whofe Uie, and in whole Right

alone, are they poflcircd of any Powers or

Privileges,

The Privileges of the Uoufc of Commons
are like the Shell of the Tortoife, to prevent

them from being cruihed by the Weight of

higher Powers j not like the Strength of the

Lion, to enable them to dcftroy thofe who
are helplefs. ** That certainly can never

*' be efleemcd a Privilege of Parliament,

** that is incompatible with the Rights of the

" People."

To fee, therefore, whether the Houfcispof-

fefled of a Privilege, it is neccHary to enquire

on the one Hand, what is the pollible Incon-

venience to be guarded againll, and what is

the Degree of /cgal Probability that it Ihould

happen; and on the other Hand, liow far

the Remedy propofed will be effectual for

K 2 ths
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tlic Purpofes intended, and what arc the

bad Conlequcnccs to be apprehended

from it.

The Pri\ilcgc contended for, in this Cafo,

is, a Power in the HouTe of Commons to

declare by a fingle Vote a Member, legally

qualined in all other Refpeds, incapable of

being re-ele(fled in that Parliament. The

Evil complained of, and for which this is the

fuppofed Remedy, is the Poffibility of a Per-

fon unworthy of a Seat in the Houfe of

Commons, fitting there by the Choice of

the Ele<5lorsj which, it is faid, would be a

Degradation of that Afl'embly, and of dan-

gerous Confequence to the Conftitution.

This Evil fecms, however, to be already

fufficiently guarded againft. The undoubted

Pouer of the Houfe of Commons to expel

a Member for any Crime notorious before

his Eledjon, and thereby fend him back to

his Coni^ituents for their Approbation or Re-
jcdion, fecures the Electors from thofe In-

conveniences which might arife from the

Continuance of a Member whom they may
in the firft Inftance have inadvertently cho-

fcHj without being deprived of the Right of

agaii^
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again employing him*, if his Crimes fliaU

not appear to them to be fuch, as render him

unfit for their Service, or unworthy of their

Confidence,

The Laws fixing the Quahfications of

Eledtors prevent any Perfons who have not

an Intered: in the Condud:, from having a

Voice in the Appointment of a Member.

The Laws preventing Minors, Idiots, and

Lunatics, from voting, deprive thofe of the

Exercife of their Right, who are not ca-

pable of judging of their Intereft.

The neceiTary Qualifications of Perfons

to be elected, have, in the Eye of the Law,

rendered the Choice of an improper Pcr-

fon improbable. Under all thcfe Precau-

tions it is to be prefumcd, the People may

with Safety be trufted with the free Exer-

cife, upon an Expulfion, of that Right

which the fundamental Principles of the

Confhtution have veiled in them. Could

* The Cafe of Members whofc Scats arc vacated

^>y the Acceptance ot Places, is (omcwh^t fiaiilar to

we,
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w^, hftVvcver, for a Momcht fupphfc them,

contt-ary to all Probability, wiltuliy to per-

fift, aGjaitiil their known Intcreft, in intrud-

ing the Care of their mofl: valuab'e Privi-

leges to a Man who had proved himfclf

Iin\v6rthy of their Confidence ; it might

follov\r, that People To infatuated ought not

to have a Power of fending any Rcprcfcn-

tat've J but no Concluficn can be drawn

from thence, that other People fliould ap-

point their Delegate for them ; nor any

Suppofition formed, that if they were by

this new Privilege prevented from returning

the old Member, they would fubflitute a

more worthy one in his Place.

The Inconveniences that might arife

from an Abufe of this Power are obvious :

A prevailing Party might, by an hafly

Vote, exclude the moH: worthy Member,

for no other Reafon than his being ob-

noxious to a bad Miniftry ; nay, if it once

came to be the eftabliflied Law of Parlia-

ment, that a fmgle Vote of that Houfe

could incapacitate a Member; Forty Mem-
bers might, in one Day, deprive the Peo-

ple irretrievably for feven Years of the

Services,
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Services of the moft able Men. Hilary and

Experience juftify the Apprchenfion, by

flievving us that Fitty Members were c^j>ei-

kd in one Day.

But, without recurring to the Suppofi-

tion of intended Injuftice, it is pofTiblc that

the Houfe may be miflaken in a finglc

Vote. This the Law prefumcs may happen,

and has actually guarded againft, by mak-

ing it neceffary, that whatever is to have

the Force of Law fliould thrice receive the

Approbation of each Houfe, and the Royal

AfTent afterwards ; the Laws of this

Country being, as Mr. Waller juflly ex-

preffes it, like Gold feven Times tried. It

is plain thcrel-b:e, that neither Realbn nor

Precedent authorize the Exercifc of fuch a

Power in the Houfe of Commons fitting

as Judges upon their own Members.

The only remaining Circumflancc under

which I am to confider a Rclblution of the

Houfe of Commons is, in the Exercifc of

their Power to judge of Eledion Caufes j

which brings mc to the Dctcrn\inatioa of

the Houfe on the Sth of Mav.

T!.s
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The Declaration on the I4tli of Aprll^

I can hy no Means look upon in any other

Light than tliat of an extra-judicial Rcfolu-

tion, and, as fuch, already proved of no

Force ; with this Ditferencc only from

any Thing hitherto obferved, That Mr.

Wilkes's Klcdion having been prcvioufly

declared void, the only Queftion was, Whe-
ther the Houfe fhould nominate the Perfon

who had the Minority of Votes, or dircdt

the County of Middlcfcx to proceed to

another Eledion ? Tlic Caufc was, how-

ever, taken up precipitately upon the Sug-

gcftion of one of the Judges, at the Re-

queft of neither of the Parties, without

any Council being heard, and without the

Knowledge of one of them ; with fuch

avowed Secrecy, that, though an Acci-

dent prevented the Motion being made

the Day it was intended, no IntreaticS

could prevail upon the Mover to com-

municate the Purport of it. To treat this

therefore as a judicial Decifion, would be

to offer the higheft Affront to a free Af-

fembly, in which timely Notice, and a fair

Hearing of both Parties, have hitherto ever

been, and I truft will ever remain, effen-

tid
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tlal Circumftances in their judicial Proceed-

ings.

Much Pains have been taken upon this

Occafiun, by the Advocates for this Mca-

fure, to prove what never has been dif-

putcd by its Opponents ; The Power of

the Houle of Commons to determine in all

Cafes of Election without Appeal. It is

the Abufe, and not the Exercile, of this

Power that is complained of; not, that

the Conditution has verted in them the

Power of judging according to Law i but,

that they have aflumed to themfclves a

Power incompatible with the Idea of a

Court of JuRice ; That of making the Law
firft, by which they arc afterwards to

judge, and thereby adding the Power of

the Lcgillaturc, which is 'Jm darc^ to that

of the Ju.igc, which is 'Jm dicerc.

The Power of the Iloufe of Commons
is that of a Court of Appeal from the re-

turning Oiliccr. All Courts of Appeal

ought to judge by the fame Law as the

Courts from which the Appeal is brought.

L ^
it
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It was allowed, indeed, that the Sheriffs

had not ad:cd amifs upon this Occafion, by

keeping their Oaths, and conforming to the

Directions of the Ads of Parliament : But

it was laid, the Refolutions of the lloufc,

whatever they might be elfewhere, were

certainly Law within thofe Walls j there-

fore, though the Sheriffs ought, by the

Law of the Land, to return Mr. Wilkes

upon a Majority, We, by the Law of Par-

hament, ought to feat Mr. Luttrcll upon a

Minority.

Such were the Arguments that were

gravely ufed by very refpecflable Authorities

of the Law, in Support of this Queffion.

Nobody doubts that the Law of England

is Law in the Houfe of Lords j yet if thcit

Houfe were to judge a Caufc upon an Ap-

peal from the Court of Sefiion by that

Law, in a Point where it differs from the

Law of Scodand, Every-body would, I be-

lieve, doubt the Equity, though Nobody

could the Etiicacy, of the Decifion.

Inferior
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Inferior Courts having Judicature, and

abufing it, are amenable to, and may be pu-

nifhed by, Parliament. There is no Con-

troul over the Common?, if they judge

wrong in Cafes of Pllcdtion ; as among the

Anticnts there was no Punidimciit for Par-

ricide, not becaufe it was no Crime, but he-

caufe their Legiflators thouglit it irjpofli-

ble the Offspring flic uld deftroy tlie Pa-

rent from whom it derived its Exigence.

To fuppofe an Houfe of Commons (o con-

ftituted as to be adverfc to the People, ic ta

fuppofe Something unnatural : which, did it

for a Moment exifl, fhould, like all other

Mongers, be ftlticd at its Diiih, Icil it

fliould grow up a Difgrace to its Nature,

and a Curfe to itb Parent.

I have troubled you with th-is minute

Dilcullion of every pollible l^ctcnce to diis

Right, becaufe I thought it ncc.ffaiy to let

this TrankiCition in its true Light, to ihcw

that the Arguments ufed in Favour ot the

Quertion were the Language of Deceit not

Error, and to prove tli.it a Claim of the

L 2 grcaicft
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grcatcft Importance, and the firll Imprcf-

fion, was not even founded upon an Abufo

of Right, or Pcrveiiion of Law, and was,

to the Honour of our ConOItution, as un-

exampled as unreafonable. The Iloufe of

Commons has, 'tis true, in former Times,

been engaged in Difputes upon their Powers

in Eledion-Matters with the other Branches

of the Legiflature, as in the Cafe of Sir

Francis CJoodwin, and that of Afliby and

White : But it remained for the PoHcy of

the prefent Times, and the Ingenuity of

the prefent Miniftcrs, to create a Diipute

between the Coiledive and Reprcfentative

Cody, by fetting the Privileges in Oppofi-

tjon to the Rights of the People.

I am not to learn, that where the Peo-

ple have a Right to fubfbntial Juftice,

they will not be fatisfied with the Qujrks of

Law, or the Sophiftry of Order. However

fuccefifully the'e may formerly have been

employed, from the Mouth of a Minifter,

to palliate the venal Voie to the callous

Confcience of a bribed Senator, they vvilj

never
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never perfuade a free and enlightened Peo-

ple, that the Rights which they have re-

ferved, can be deftroyed by ihe Privileges

which they have granted. They will vvacch

every Invafion of the Right of Eledtion with

a jealous Eye ; Forms and Precedents will

have little Weight with them, y^ they will

invefligatc tlic Point upon general and con-

flitutional Principles. Thefe will convince

them, that Laws, which arc intended for

the Security, can never operate to tiiC Dc-

ftrudlion, of their mofl valuable Ri7hts.

They will fee that it is impoJlible a Frce-

liolder, who Is but one Degree removed

from a Lc'^iflitor, fliould lofe his Rii/hts

by any Thing but the Act of the whole Le-

giflature.

Reafon, as well as Sidney, will tell them,

Tiiat as tlic People's Delegates, or Reprc-

fentatives in Parliament, do not meet there

by a Power derived from Kings, but from

thofe that chufc them ; {o they who dele-

gate Pov/cr do always retain to themklvcs

fnorc than they give ; and, therefore, tlic

people
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people do not give their Delegates an abfo-

lute Power of fioing what they plcafe, but

do always retain to thcmfclvcs more than

they confer on their Deputies, who murt:,

therefore, be accountable to their Princi-

pals.

They will fee, that the very Point upon

which this Claim rcfls, the Power of the

Houfe of Commons, furniflies the ftrongcfl

Argument againfl: it. The greater and more

important the Power to be delegated is, the

more necefTary is it that the Riglit of the

People in Delegating that Power (hould be

free and unrcflrained. If there is an Afirmbly

vhich is to have the abfolute Difpofal of

the Lives, Liberties, and Fortunes of the

Whole ; furely it is but rcafonable that every

Part lliould have full Power to intruft the

Care of their Interefts in //v?/ AlTcmbly to

Thofc, and Thofe only, whom they think

moft likely to difcharge that Truft with In-

tegrity and Ability, fubjcdl: to no fubfcquent

Controul. This is abfolutcly necclTary to

form a fice Reprcfcntation for the Security.

of
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of the Parts, and can by no means be at-

tended with any Inconvenience to the

Whole i as the Reprefcntative To appointed

is not veftcd with an independent negative

Power, but is bound, as well as his Confti-

tuents, by the Determination of the Majo-

rity. Such a People will guard with

Temper and Firmnefs what they have

watched with Vigilance ; they will be care-

ful that Nothing unjuftifiable in the Mode
fliall defeat the Ends, or di/grace the Mo-
tives of their Oppofition.

The late Determination was certainly the

ylol of the IJoufe of Commons, bccaufe

whatever is determined by a Majority of

Members prefcnt, above forty, is deemed Co

by the Conflitution of Parliament ; but ma-

ny Circumflances lead me to doubt, whether

it can really be thought the Opinion of the

Reprefcntative Body of the People. It was

carried thro' upon the lall Day of a pro-

tra(flcd Sefiion, after it had been determined

in a thin Hcufc, that there fhould not be a

full one, by tb.c (till then, I liciicvc, unpre-

cedented)
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ccdcntcd) Rcfufal of a Call of the Iloufc,

upon a Divifion of 94 to 49 : I cannot help

therefcire lamenting, in the Style of Col.

Luttrell's Advcrtircmcnt, "that 221 fo cir-

" cumflanccd, not bcinj the Majority of

" 55H, iliould arrogate to thcmfclvcs the

" Ri[^ht of pronouncing the comprchcnfive

•* Senfe of the whole People of England."

An Iloufe of Commons viay indeed a(fl

wrong, by conforming to the Prejudices of

People ; and the Conllitution has guarded

againffc any Inconveniences attending fo jufti-

fiablca Miftakc, by the Negative which the

ether Branches of the Legiflaturc have upon

the Proceedings of that Aflcmbly. But

that Houfe of Commons mujl ad wrong,

which adts in notorious Oppofition to the

Sentiments of the People who fent them.

The contrary Notion, fliould it prevail,

would be fatal to the Exigence of the De-

mocratical Part of cur Conflitution, bv fub-

ftituting in its Place a fecond independent

ariftocratical Branch, not like the firil,

founded in the Rigjht of Heredit;-rv Sutccf-

lion.
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fion, or Royal Favour, but the Offspring of

cnfual Wcilth, and occafional Corruption.

Such a Notion fuppofcs an Unpopular Po-

pular AfTembly j a Rcprcfentative Body not

Reprcfenting.— It is in vain to attempt de-

fcribing the Effcds of this Dodrine 3 the

Horror of the Idea is lort: in tlic Abfurdity

of the Exprcfilon.

The prefent Situation of our Liberties is

truly critical; they arc, indeed, in imminent

Danger, but not irretrievably loft : A firm,

vigorous, and immediate Exertion of the

ilill unqueftioned Rights of the People, will

rcllorc tiic Conftitutiun to its priftine Vigour.

The voice of the Collective Bcdy muft, and

ought to have the moft cft'cdual Weight

v/itii tlic Eledted Boily. Should tlic People

in general exprefs their DillatisAidVion at the

late Proceedings; whether their Complaints

ihould reach the Ears of their Rcprcfenta-

tivco by the old Conftitutional Method ot

Inftrudion^, or by the means ot" Private Con-

verfation during the Recel*; *, I do not

* It is tlic Law and Cuflom of I'.uliamcnt, That

V/hen any new Deuce is moved on th; Kin;j> Hehilf

M iu
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doubt that the prcfcnt uncorrupt Houfc of

Commons will rcmctnber their Greater in the

days of their Touth , that they will know that

it is their Duty to exprcf^;, not controul, the

Sentiments of the People.

Thofc who think their Condud in Par-

liament Ihould be fwaycd by Reafon, will

find fufficient Arguments to induce them

torefcind the Refolution ; nor arc Precedents

wanting, (where the Iloufe of Commons

have undone in Cafes affeding the Rights

of the People, in one Sefhon, what they

had done before) to guide thofc who prefer

Example to Reafon.

Should the People prefer the Exercifc of

that Right which the Nature of the Con-

In Parliament, for his AiJ or the like, the Commons
may anfwer, " That they tender the King's Eftatc, and

r.re ready to aid the fame; only in this Device tkey dare

Hit a^rer, witiiout Conference with their Counties ;

whereby it appeareth, that fuch Conference is war-

rantable by the Law and Cuftom of Parliament." Le.\

Parllfkrii.

Aitutiqii



( 83 )

ftltutlon has referved to them *, of appeal-

ing to the Wifdom and Juftice of the Su-

preme Power, by refpcdlfully carrying their

Complaints to the Foot of the Throne ; it

is not to be doubted that they would ob-

tain the fulleft Redrefs from Him, who is

truly the Father of his People. In fliort,

any vigorous Step isjarrajitcd by the Conjii-

tiition, cannot fail of rendering fuch Doc-

trines as, T^hat the People^ by giving their

Votes at an ElcBionfor one Man^ have chofert

another y and, T^hat becaufe the Laiv declares

him to be duly eleEled ncho has the Majority of

legal Votes y therefore the Perfon li'ho has the

Minority ought to fit^ rather ridiculous in

tlie Eyes of Pofterity from their Abfurdity,

than odious from their Confequences.

• " Rcfolvcd, That the Houfc do agree with the

Committee in the faiJ Rcfolution, fa amended, That
jt is the uNDouiJTf.D Right of the People of Eng-

land to petition or addredi to the King for the Catl-

ing, Sitting, or Dissolving Parli.Tments ; and for

the RhDREssiNG OF GRIEVANCES." Journals cf the

CommenSi Fib. 26, 1701.

M 2 No-
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Nothing can be fatal to tlic Liberties of

the People but their own Inactivity, bhnuld

tb y in this firft Inllancc fubmit, without

Complaint, to the Exercife of this new-

claimed Power, fuch a Silence will imply

their Conlent, and this Relolution will be-

come, by fuch Cofijcut *, the Law of the

Land.

The facred Right of Free Eledion>

founded in the very Principles of the Con-

flitution, confirmed by the Wifdom of

Ages and the Blood of Thoufands, may
by the Negligence of a Moment be loft

for ever ! It behoves them to remember,

before it be too late, that excellent Ob-

fervation of a former Parliament, in their.

Apology to one of our Kings, " The
" Privileges of Subjecfts are, for the mod

• It (ihe Cuftom) muft have been peaceable, and

acquiefced in ; not fubjcdt to Contention and Difpute.

For as Cuftoms owe their Original to common Con-

fcnt, thcjr being imniemofi.il ly difputcd, cither at

Law or cthtriui/ft is a Proof that fuch Conlent is

wanting. BloJjhnc^s Commentaries.

*' Part,
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/' Part, at an cvei lading Stand. They
** may, by good Pruvidence and Care, be

" prefervcd, but being once loft arc not

*' recovered but with imich Difquiet."

I Hiall make no Apology for having

troubled you with io long a Letter upon

fo important and intercfting an Occafion ;

which I flatter myfelf you will rather look

upon as a Duty than an Intrufion. I

tliink, with Do<5tor Blackftone, that '* Every

" Member' i; Condudt is lubjei^t to the fu-

" turc Cenfurc of his Conftitiients, and,

*' therefore, Hiould be openly fubn^itted to

" their Infpcdion." I fliould have been

'

alliamed, upon any future Occafion, to

foUicit you for the Renewal of lb impor-

tant a Tiuft as the Care of your Liber-

ties in Pailiaincnt, lould there have been

the fmalkll Doubt of their having fuffered

by my Nci^lircnce or Connivance. I have

thougiit it my Duty, not only to i^ivc

an Account of my own Condudl, but to

ftatc to ycu, at large, the Danger your

Rights arc cxpuled to, and to luggcil to

vou
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•' them." The Author will not, I fuppofc, deny, that the

Perfon having the Majority of legal Votes is, by tin Cujlom

of ParluimcKt, tluly elected. He contends, however, that,

hy the Cujlom of Varltamtnt, the Pcrlon who hat net the Ma-
iority of legal Votes ought to fit. 1 (hould be glnd to know
how he will reconcile this Dofliine to that formerly laid

down by his /II/yDr. Blackflonc. " Cuf\omi mull be confiffcnt

* with each other : One Cuflom cannot be fet up in Oppufuion
*' to another ; for if both are really Cuftoms, tlicn both arc of
" equal Antiquity, and both enabl;(hed by mutual Confcnt j

•' which to fay of contradictory Cuiloms is abfui J."

The Author then proceeds to prove, what nobody doubts or

has difputcd, '• That the Houfe of Commons have the folc and
*• exclu five Power of pun;fhing their own Members, as fuch\
" either by CommitmL-nt, Sufpcnfion. Expulfion. or oiler ivife.'^

What this Gentleman means by this Exprcflion, it is too vapue
for mc to determine; nor do I know of any other Powers than

tliofe h: fpccifics, except Reprimand. To prove this, he refers

the Reader to a pompous Note, full of Precedents, with proper

Italics, to mark the Application of the Cafe of Mr. Steele, the

Champion of the Hanover Succcflion, to that of Mr. Wilkes.
In page 9. we arc told, " The ne: Jffary Confcquence of

** Expulfion is, that the Perfon cxp^UcJ fhall be incapable
' of being elected again to fcrve in the fame Houfe of Com-
•' mons that expelled him. This Incapacity is impl'ed in the
*' very Meaning o^ the Word itfclf. Shojld any Man of plain
•' Senfe, nay, fhould any yojng Academician, or School-Boy,
* even be aflted what ii underftood by expelling a Man from
• any Society, they would certainly anfwer. The Meaning is,

•' that he fliall never bi: a M--mbsr of that Club, or of that Col-
* lege, or of /^a/ School, any more." I will not difpute with
the Author upon the Nature of Club-Expulfioas, as 1 am fen.l-

blc he has an Opportunity of knowing their Extent from the

bell Authority *. He has, howevt-r, forgot one material Cir-

cumftance attending the Cafes which he has quoted, which is,

that the Peifons who expel are thofc who have the Power of elect-

ing ; and any youvg Accdtmidan (ChancelUr of aVuivtrjlty), or

ett;: Schocl-Boy, will tell him, that they do not deprive them-
felves of their Right to receive again the Scholar, though it is

not probable they will exercife it. In the next paragraph wc
are told, " Expulfion clearly, ex Vi fertn'mi, fignifies a total,

*' and not a partial Exclufion from the Society or Parliament
' from whence he is removed. If a Member is excluded during
' Pltafure, or for a certain Time only, that is, properly fpeak-
•' ing, a Suspension, and not an Expulsion." The Fallacy

of this Argument might be deteded by the .Author's School-Boy,
who would certainly tell him, that a Member fs.jlcnJed never

• Vide tlie Jockey-Club Proccedines x Brc:ctor.'t C»'c, C-nc! by the
Duke of Grjftun,

ccafe?
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ccafes to be a Member, and is cntiiled to his Seat again wiih«

out a Re-eIe6\ion ; and that a Member ixfcUcd docs ccafe to be

a Member, and is not entitled to any Scat without a frefh

ElecHon.

The Author tells u?, " To admit the Right of expelling,

" and argue that the Member expelled may be re-e!efted that

" Parliament, is to contend for the grearcll /sblurdity imagin-
*' able : Jt would expofe the Houfe of Commons to the moll
' flagrant Infult and (Icntcmpt ; it would render the Dcfcrmi-
" mtion cf the Houfe of Commons totnlly nugatory, if the

" Member whom they expelled To day fhould be forctd upon
" them p.gain Temorrosv." The Crown has the fame Power
to difl'olve (or, if I may be allowed the Exprclfion. to crpcl)

the whole Houfe, that the Houfe has to expel cnc Member : a

Power lodged in the Crown, not to be wantonly c.verciffd, but

for the wikll Purpofej, from a Prei'umption of Law, that the

King, who can do no wrong, will only exert it to prevent " un-
•' fit ard unworthy Rcprefentatives fitting in Parliament, to the

" Difgraceand Detriment of the Nation. Will this Gentleman
fay, that the Crown is cxpofed " to the mod flagrant Infults

" and Contempt," and its Power •' rendered totally nugatory,"

becaufc the Parliament it has diflblved " To-day may be forced

upon it again To-morrow ?" The Faft is, thcfc Powers are

exactly fnnilar, equally ncceflary, ard grantd for th= fame
Purpofes. An imprudent Surrender of en? of thcf.- Powers to

the Long Parlism-.Tit toft the King his Hend, and occafioned

the Subvcrfion of the Conflituiion ; an unv/arrn.ntablc Stretch of

the c.'. er may fence the People to call upon llie Crown for the

Excy "^n of that Prerogative, v/hirh cm ainne deprive thofe of

the Povcr who have forfeited the EJlccm and Confidence of the

People. The Houfe of Commons m^y expel ; the King may
dillblvc ; but in both Cafes it is the People alone that mull

chufe thtir Reprcfenfative, whilft the Ccnifluu.ion rcm.iiu4 upon
its original Foundation.

Page I I the Author puts an cxtraordln-ry Qurdion :
" Shall

«' thry be at /liberty to rcflore him. who hsd no Power to expel
" him ?" 'i his (4i't^'''on is juft ai applicable to the Cai:* of a

whole Parliament upon a Difl'olution, as to that of a fingle

Member upon on F.rpulfion, the People having ;$ little Power
to dlfTolvc as to expel. Let me afle him, however, what he

tii^nks of his own (.i^ucftion nearly invcitcd : Siinll thty he aC

Lil^erty to exchnlc liim who have no Power I'j eledl him?
** Certuiuh «:/"

He next fuppofes, for the Sake of Argnrrent, that the People

tr.ct in their Coilc^ivc, .tikI not RrprcUn kiive Uody ;

if thev would not have a Ri^^ht to rvclode any cnc V

that Society ? Undoubtedly they would ; arj by 1

fjon •' • oiiginal Compaft woula be d ifolv'-d a» !•> i'^

who b 'i', dcpiivcd efihe Benrfi^s, w I'lJ be - v,\

the iu:: . i-\.» of the Stcicty. Jf, tluictcrc, t.. ;• 'vr
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any thing in the prefent Cafe, it would prove that the Free-

holders of MidcilcCcx being, in the I'crfon o! their Reprcfcnta-

tive, excluded from the Houfc of Commons, are not bound by

its Authority. It mull be confcfTcd that th-s Author is as unfor-

tunate when he attempts to rcalon, as 1 Hiall prove him to be

uhcn he prtttnJs to quote. In the next Page we find the rn-^ft

baiciaccd Attempt to impofe a falfc Quotaiinn up^n the Public,

in the Cafe of Mr. Walpolc, by omitting the Words •• commifed
" aPrifoncr to the Tower of Loi don," and *' for a high Breach

" of 1 rull in the Execution of his Office, and notorious Corrup-
•* tion when Secretary at War." 1 call it a bare'aced Attempt

to impofe upon the Public, btcaufe it is plain that this Gen-

tleman, by pompoufly putting Rejuivid in Capitals at the Head

of it, and marking the whole as a Quotation, without any Break

to fliew the Omifiions, meant that it fliould pafs for a fair and

full Ext:.".d^ from the Journals. I only mention this as a Speci-

men of miniAcrial Candour ivitlout Dars. in Kadt, either Way
it would not be iraitrial to the main Point ; though the true

State of tl:e QuelUcn would ha\e been fatal to this Writer's

Argument, who had Senfe to dilccrn, thouch not Jnpenuity to

coiiltfi, that ti.c Houfe meant to declare that incapacity was the

Effjdl of Breach of ofncial Trull and notorious Corruption,

and as fuch the Concomitant, and not the Confequtnce of

t.Npnlfion.

Having fecn how the Authcr proceeds when he wants to

wreft an inapplicable Precedent to his I'urpol'e, \vc Ihall next

fee Lis Manner of getting rid of ore that is direilly apaii>ft

him. Me undertakes to prove, that incapacity has been

the ccnttant Eflldt of Expu'Aon ; but in his W^^y, he unfor-

tunately Humbles tpon the Cafe of Mr. Wcolaflon; in which

the H»c ufc ufed ihewrrd Expel k d /'/ewr'u/c/ inaautatd^* 'm-

dced, if you will believe him) to txprcfs a temporary Amction,

Jf the Precedents of Pailiair.ent are to be the Law of the Land,

this Writer muil excufe us if we take them as they are to be

found upon the JcurnaLs without any Regard to either the

Corredlions or Spoliations of an snotiymous Commentator.

Indeed, it will be only rectfTary to refer him to the prectding

Page of his own Pamphitt to convince 1 im, that •* Nothing can
*• be more abfurd than to urge an Opinion from ImpiicaticuonXyy

** cortrary to that which i- dtcicrcd in fxp'ejsV^ cris." How-
ever, for the Sake of Argumcn:, we will lor a Moment admit

Th's Inaccuracy was, however, b» n" N'eans cnfine-' ei'her to that

Cafe, or ti^at Puliament. \Vc find another Houlc cf Commons, Feb. 19,

170C, ref<'lvirg, That Sir Herry Furneire, having lince his hem? elcifted a

Member of that I'arliarrc t arccpteH a I'lace, io HecIanH guilty of a Breach

cf t'lj Aft cf tlie 5th and 6il) ot Will, anri M. (thr fame that Mr. Wcola-

Oon's Offeree came iindci) : Ard it was fatth?r resolved, Tl1.1t the faid Sir

Htr.iy Furnefrc be, for ih-j Erccch ai (l.c U.A Ait, ixprLLED iliisHoufe.

Ev wliith it appeals, that in two Parlian»c.-.i*^ at ieaft, 10 c-^fci meant
Att.ii:i.n, and not Ir.ijfacny.

that
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that the ExpreTion Vi:is fomeix:hal inaccurate. This very Inaccuracy

is all that ii. contended for on our Part. The Author undertakes

to prove, t! at " Expulfion, ^jr I'i Termini, figniHes a total, and
** not a partial Exclufjon ;" ard, in the Courle of his Proof, he

is obliged to afl'ert, that the Houfe of Commons, in the Year

1698 (no very ignorant Time), were not accurate in confining

the Word to that Signification. Will he perfill in contend-

ing, that fo important a R-.ght as that of Rledion is to be
regulated by a Law, fubjedl to fo grofs an Inaccuracy as to tx-

prefs the very Reverfe of what it mean] ?

The Author fpends eighteen Pages in proving, that '* They
*' have the fole and exclufiv? Power of examining and dctcr-
*' mining the Rights and Qualificnions of Elech)rs and Eledeo,
*' together with the Returns of Writs, and a1! Matters inci-
* dental to Kledions." This Nobody difputes. I cannot,

however, agree with him, that • It is by their Ref^lutions,
*' only, that Perfons of various Clafies are at this Day dif-
*• qualified." To prove the contrary, it is futncitnt to remark,

that thole Rcfolutions were all Judgments upon Cafes before

them, according to what tuoi tlie law before, and not Declara-

tions of what fhouid hccutr.c the I. aw. The Houfe of Commoni,
in thofe Da\s, would have been llruck v/ith the Irjufticc of an
€x fojl fa£io Law. There is a Proof (in th«* Ca c of Sir Andrew
Noweil, Sheriff of Rutland, in D'Ewc^'s Journal) that the

Houfe thought themfelves obliged to corf rm to the Ruici of
the Common Law, in Preference to their own Precedents where
they were conirad^ilnry : Sir Edward IIi)bliy Imd, The H 'uJe

might well leci ive Sir Ardrew Nnwell ; and he vouched a Pr«-

ccdent of the 31ft of the Queen, when a Writ WaS dirc£lcd (o

the Bailiffs of Southwaik to return Burgiflcs, and they returned

themfchcs, and were received. It was urgeJ en the other liJ*.

That, by the Common Law. no Man can make an Jndcmu/c to

himielf. Sir Andrew Noweil wa-^ rot received.

The Author fays (Page ^2.*), Thaj, upon Mr. Wil'^es's b«in»
returned after his Expulfior, the (joufc iifoIveU, '' 'ihr.t hci;»i/
•' and ii ircapnblc of being tle<fled to (crvu in this pietcut P^r-
•• liameiit." "-/"/rrv/c'r, admitting that hi^ Inc.rvittv v -.? not «
tiecfjjary Ccnf,qutme if. his Expulfion, whit!

.

n

were bound to take Notice of, yet *• this . on
** of Incapacity \\a» fuch as all the Fte-ht !d i ija

*• were boun i to take Notice of." What won nan
think of a L ourt of Julliie, which, hiving iraniported a Man
for feven Yiars (»»r a Felony, fijnutd upon h:» Return think (hac

he ought to have been hanged, and /'. .y<,rt conucmn him to be
hanged (or the Jume Crimr '

Tlie Author then cues ( rne Corpor.nlon Cafe?, in witicli

Perfons having the Majority of V'otrs were let aiide by tha

Courts below, upon Dil»]»ialifi.-atinni proceeding frotn the foo-

damental Conftitutirns cf t: oiV C rpcrations. 10 ja lify /uJ^ a
Frucccding by tJtc iluulc uf Coaunon), contrary to tU« funda-

tutuuA
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*« Members to fit in that auguft Afltmbly." Suppofe thii

Kcaloning hacked by the Miniltry, and adopted by the Houfe
of Coninions, who, in Condqucnce of it, declare by a RlMoIu-

tion, that no l-'recholdcr Diali vote who has noi ten or twenty
pounds ffr jinn. How is thib Vote lo be prevented Jrom liking

Eft'crt ? Have they not " the fol:: and cxdufive P'<wcr ut cxa-
•' mining and dt-tcrmininy the Rights and Qiiilifications of
•' Elcdors and Elcdtcd, topether with thj Return of Writs,
•' iud aU Maf/ers incidental to EUHionsi'" Arc not their Judg-
ments ' the more binding bccaufc they art; without Appeal?"
and are they rr: " tie proper und foU 'Judtiatuir, tntruJieJ luitb
•• the Expoftticn of the La~jj in fuch Cafu ^"

The Auilior in the fame Page (43 ) in his groat Eagerncf*

to accufc and blacken ihc Oppofition, maki^ two very un-

guarded Confefiions, which his Eriends in Adminiltration will

not be obliged to him for : The one is, ' That they have rot
*• cmployccj the proper Attention to Impruvcments for the public
•• Good." This the People havclong fccn, and long complained
of. The other Confcflion, which mak-s their Jujhfi.atian /rom
this Crime, an J the Accufaticn againll the Oppofition, is, '* That
•• they Ucrtowed that Attcnt on upon the Slanagement of this

** Eleftion." It has long licen felt and complained of in thitCon-
fliiution, tliat Miniller.s did interfere in and influence Elcdions;

but never till now had any MinilU-r or his Dependents the

Effrontery to avow it, or tiie Folly to plead it as an Excufe for

their Negled of Duty. It becomes the People to look about

them : When Miniltcrs difdain to fave Appearances, it is not

to be expected they will forbear to invaoe real Rights. Even
Hypocrily has i:s Merit, when it fcrvcs to rcllrain more daring

Vices.

J thall conclade this with an Obfervation of this Author's

upon the Proceedings of the Houfe of Lords, the Applicatna

cf which, to tbofe of another j^JJembly, I fliall leave to you :

•' An infatiable Appetite for Power is natural to all Bodies of
" Men; and if the Judgment of that auguil Aflembly may be
" prefumed to have lefs Authority in one C^fc than another, it

•' muft certainly have lels Weight in this, wherein their JuJg-
*' ment diredtly tended to enlarge their own Jurifdidlion, a. d
*' ultimately to give them a manifeft Afccndancy over the third

*' Eftate of the Kingdom, and confcqucntly over the Liberties

*' of the People of Great-Britain."

N I S.
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