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ADVERTISEMENT.

jee«©ft9

Mrs. Blackwell, Widow of the late Dr. Thomas
BlackWELL, Principal of Marifchal College Uninjcrfiiy, left

Ten Pounds yearlyfor Prize Discourses, to be delivered

in the Hall offaid College. The Subjed of thefollowing Dif-

fertation was prefcribed by Dr. Blackwell himfelf above Forty

Tears ago ; confequently, long before the late Convulfwns in

Europe. The Authorfhall onlyfarther obferve, that in giving

the mofi appofite Examples which he couldfind in the Hifiory of

this Country, in Order tofhew the Excellence of the Britifh

Confiitution, he did not intend to throw any Blame upon any of

the Parties, whether in the Minifiry, or in Oppofttion, into

which this Kingdom has been divided.
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THE EXCELLENCE

OF THE

BRITISH CONSTITUTION,

1 HE Conflltution of this country has long been the glory

of Britons, and the envy of foreign nations. Its principles,

as an enlightened writer remarks, were originally imported

from the woods of Germany ; but they were firfl formed
into a regular fyftem, and carried fully into practice in this

happy ifland.

The Britifh Conftitution has been the work of ages ; has

employed the labour and engrolTed the attention of (tatefmen,

philofophers and patriots ; and has been eftablifhed by men
of flrong minds, who lived at critical periods, and who, by

their wifdom, their bravery, or their fufferings, have done
effential fervice to the caufe of liberty. Not to fpeak of the

different governments among the Anglo-Saxons, or of the

more ancient inhabitants of this ifland, a feries ofimportant

events, from the Conqueft to the Revolution, was extreme-

ly favourable to Engliih liberty : and every occurrence was

eagerly laid hold on, by a brave and magnanimous nation,

and improved to the befl: account by its patriotic leaders,

who flouriflied at different periods.

Soon after the Norman conqueft, Henry the Firfl, and
his fucceffor Stephen, to flrengthen their deficient titles to

the throne, paffed two different charters in favour of their

fubjec^s. The vices and cowardice of King John gave the

B high-
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Iiigh-fpirlted Barons of England an opportunity of acquiring

from that prince the farpous deed, called Mapia Charta

:

the ambition of Simon de Montfort, earl of Leicefler, in

tlie reign of Henry the Third, gave rife to the Koufe of

Commons : and the long continued wars betwixt the houfes

of York and Lancafter reduced the power of the crown, and
confirmed the liberties of the people. Upon the union of

thefc two houfes, though the princes of the family of Tudor
were very arbitrary, the revival of learning, and the refor-

mation of religion, were favourable both to religious and
civil liberty. After the accelTion of the houfe of Stuart,

the abfurd pretenfions of James the Firft ; the evil counfels

given to his fon, who deferved a better fate ; and the profli-

gacy of the court, joined to the cruelty of the minifters of
Charles the Second, prepared the way for that revolution,

which the bigotry and arbitrary meafures of James the Se-

cond rendered both expedient and necelTary. Bui the fol-

lies, the vices, and the fa£lions of republicans, and the

ufurpation of Cromwell in the middle of lafl century, had
fhown the danger of imbibing levelling principles ; and the

nation was equally armed againfl: the enthufiafm and fanati-

cal fpirit of thofe who wiflred to eftablifh a democracy, and
againft the fuperflition and palfive obedience of thofe who
were willing to fubmit to arbitrary power. Hence, fortu-

nately for this country, our mixed form of government was
eflabliflied and confirmed at the revolution. The fubje(Et*s

claim of rights was admitted—the prerogatives of the fove-

reign were limited or explained—and no alteration was made
on thofe great branches of the conftitution, which had borne
the teO: of experience, and were found to be favourable to

liberty. But the High Commiirion Court was fet afide ;

the power of difpenfing with the laws was declared to be

unconftitutional ; a weak king, vv'ho had fliewn himfelf un-

worthy to reign, was adjudged to have abdicated the go-

vernment ; and a great prince, who was nearly allied to the

crow]i, and whofe intereft it was to preferve the liberty, not
only of Britain, but alfo of Europe, was, with the Icafl: pof-

fible deviation from the order of fuccelHon, elevated to the

throne, by a real though not a nominal elctlion.

It
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It is from this memorable era of the Revolution, that

we are to date the confirmation or full eitabHfl-iment of our

excellent form of government, which is a proper mixture

of monarchy, ariilocracy, and democracy, and which has

been long known in Europe by the name of the Britifii

Conftitution.

This Conftitution, which experience has proved to be one

of the greateft efforts of human wifdom, has of late been

attacked by perfons of different defcriptions and charafters.

Some who profcfs to venerate the Conllitution would deftroy

feveral of its principles, when they infifl: not for occafional

corre6:ions of abufes, nor even for a moderate and railoiial^

but what they term a radical reform of the government.

—

Others cenfure the Britifii Conftitution as very imperfe^Sl at

the beft, and wifli to eftablifh a republican government, un-

der the name of liberty and equality. It is obvious, that

the only concern which, in this difcourfe on the excellence

of the Britifh Conftitution, I have with perfons of the firfl

mentioned clafs, is to explain incidentally thofe parts of the

Conftitution which they do not properly underftand ; which

they would remove or alter, merely becaufe they do not un-

derftand them ; and by removing or altering which, they

would, though they may not be confcious of this, in effect

overturn the Conftitution. It is againft the fecond clafs of

perfons—againft thofc men who decry our excellent Confti-

tution, and favour levelling principles, that the following-

difcourfe is particularly directed : and the friends of this

Conftitution are requefted to hear with attention and can-

dour, what may tend to confirm them in their favourable

opinion ; or at leaft what may refrelh their memories, if it

do not inftru6l their underftandings.

The term excellent is in ftrid; language a relatinje term
;

yet it is alfo ufed in an abfolute fenfe, and denotes lery good.

Therefore I apprehend that the moft effetlual way in which
I can fhew the eiH'cellence of the Britifh Conftitution, will be,

I.—To confider it ablolutely, by delineating its great out-

lines, and by fliewing the excellence of its different parts.

11.—To confider it relatively, by comparing with it, in

i:s moft important articles, the principal fr^e governments

of ancient and modern times.

I hc'^'vii
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I begin with confidcring it ahfoIuteJy^ by delineating its

great outlines, and by flicwing the excellence of its different

parts.

All governments poffefs three diiliud kinds of authority,

tHz. the legiflative, the executive, and the judiciary powers.

—The Prince, who has all thefe three centered in his

perfon, is a defpot; and the people who live under his go-

vernment, though they may enjoy perfonal liberty, are in

a (late of political fervitude. Where, on the other hand,

thefe three powers arc common to all the inhabitants, there

may be a few families (I do not fay tribes) of favages fcat-

fered over a country that has been newly peopled ; but

there can be neither law nor liberty, neither order nor go-

vernment. The fame thing may be faid of a temporary

anarchy in the convulfed ftate of a nation, where all the

confiituted authorities have been pulled down, and nothing

as yet is erefted in their flead. It is only by the divifion of

the legiflative, executive, and judiciary powers, and by the

eflablifhing of checks againfl the improper ufe of any of thefe

branches of political authority, that nations are rendered

free and happy, and are equally diftinguiflied from the fmall

hordes of wandering favages, and from the myriads of flaves

who are aftricted to the lands on which they were born, or

fubjecl to the tyranny of a powerful defpot. Jn the Confti-

tution of this free country, thofe powers are properly divid-

ed, and thefe checks are eftabhfhed by law.

The Conflitution of Great Britain is commonly faid to be

a government by King, Lords, and Conwions. But it may
more accurately be defined to be a mixed form of govern-

ment, where the legiflative authority is entrufl:ed to the

King and two houfes of Parliament jointly, while the execu-

tive power is committed to the King alone ; and the judiciary

power is partly delegated to fworn judges, or interpreters of

the law, named by the King, and partly retained by the

people, but committed occafionally to certain feledl judges,

who compofe what is ufually called a jury.

In order to flicw the excellence of the Britifli Confl:itution,

viewed abfolutcly, I fliall confider its great outlines.

Firfl, as ranged under the heads of the perfons, or con-

ftitutcd



C7 ]

flituted authorities, to whom thefe different powers are com-
mitted.

Secondly, as comprehended under the three great bran-

ches of the legiflative, executive, and judiciary powers,
which are wifely diftributed among the different conftituted

authorities.

By confidering the Britlfh Conflitution in each of thefe

lights, every perfon will fee it in that which he prefers :

by viewing it in both thefe lights, it will be feen from all

the points from which it can be viewed : and I humbly ap-

prehend that, feen in either way, its excellence will be
very evident.

I begin with confidering the great outlines of the Britlfli

Conflitution, as ranged under the heads of the perfons, or
conlUtuted authorities, to whom thefe powers are commit-
ted. Here I fliall (how, as I go along, the utility of all

thefe conftitutional powers, and the checks which the Con-
flitution has eflablifhed for preventing the abufe of them.
The perfons among whom thofe conflitutional powers

are diflributed, are the King, the Houfe of Lords, the

Houfe of Commons, the Judges or ordinary interpreters of
the law, and Juries or fele6l judges taken from among the

people.

Firfl, As to the King.

The King of Great Britain, compared to the other con-
illtuted authorities, is faid to be principium, caput et Jinis,

becaufe he convokes the two houfes of Parhament, gives

the royal affent to all bills, and executes the laws or afts of
Parliament ; while the verdicts of juries, and fentences of
the judges, which follow upon them, are all put in execu-
tion by his authority. " Thefe conftitutional powers," how-
ever, as Judge Blackflone obferves, "are not perfonal as
" to the King, but attached to the Crown, unalienable and
*' indivifible from it ; and are not given for the benefit of a
" fmgle perfon, but are confen-ed by the people to be ufed
" for their advantage and fafety." I fhall fliew that all the

powers entrufled to the King are calculated to promote the

general good of the nation, and that the Conflitution con-

tains various checks againft the abufe of thefe powers, tho'

the
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the perfon of the King be inviolable, and the crown here-

ditary.

The powers committed to the King are called preroga-

tives ; and under this clafs are comprehended, the whole of

the executive power, a part of the legiflative authority, the

nomination of the judges, and the power of pardoning cri-

minals.

I. The King is entrufted with the whole executive power.

In virtue of this power, he appoints or removes minifters of

ftate ; makes peace or declares war ; enters into treaties of

commerce or of alliance, and fends or receives ambaffadors

;

is the fountain of honour in creating peers, nominating

bifhops, and conferring titles of knighthood ; fits out fleets

or levies armies, granting or revoking commiflions to his

oflScers by fea or land ; and either convocates, prorogues,

or diflblves Parhaments. Thofe powers are ample, yet they

are equally neceffary and beneficial.

In confcquence of the prerogatives of the King, in ap-

pointing or removing minifters of ftate, none of thofe divi-

fions can take place in Britain, which are often dangerous,

and fometimes fatal to republican governments. In confe-

quence of his power of declaring war or making peace
;

entering into treaties of commerce or of alliance ; and fend-

ing or receiving ambaffadors ; all foreign nations can tranf-

act their national affairs as eafiiy with the minifters of the

King of this free country, as with the vizier of a defpot. in

confequence of his being the fountain of honour, he is at all

times enabled to reward merit ; and on fome occafions can

prevent or defeat improper leagues and combinations among
the nobility. In confequence of his power of fitting out

fleets and raifing armies, and of nominating or removing his

officers by fea or land, he can overawe his enemies by any

bold and decifive meafure, which cither prevents a war from

taking place, or renders it fucccfsful ; can quell any fudden

infurrcction' among his fubjeds by a prompt exertion of au-

thority ; can employ all the abilities of his naval and military

officers, fccurc their obedience, and punifli their weaknefs

or their crime?, and thus every way promote the trariquillity

or the glory of hi:; people. And finally, in confequence nf
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his power of convoking, proroguing, and diflblvlng parlia-

ments, he can on every occafion have recourfe to the advice

of his people in parliament, when neceffary for him, and
convenient for them ; and at the fame time he can difmifs

the meetings of the two houfes, when their meeting is nei-

ther thus necefiary nor convenient, or when it might inter-

fere with the prompt or fecret execution of government ; or

he can convoke a new parliament, when he fufpecls that a

faftion wiflies to get into power, or to maintain themfelves

in office, in oppofition to his own honour, to the merit of
more deferving men, or to the general incHnations of his

people. All thefe things he can do ; and as it is his interefc

ro do fo, he naturally will exert thefe prerogatives, which
enable him to promote the general good of his people.

Thefe are the principal outlines of the executive power
committed to the King ; and the excellence of the Britifh

Conftitution appears very evident, when, even in this curfo-

ry manner, we point out all the good purpofes to which
thofe prerogatives are naturally fubfervient. It is a mark of
great excellence in the Britifh Conftitution, that in all thefe

cafes the executive power is left free to ad. For as the en-

lightened Montefquieu obferves, " the executive power
fhould never be limited in its power of execution." It is

the arm and hand of the nation, and if it were hmited in its

power of execution, it would refemble an arm that is bound
up, or a hand that is maimed. It is fufficient that proper
checks be fixed by the Conftitution againft: the improper ex-

erclfe of this power, and thefe checks (hall now be briefly

mentioned.

Firft, The King can exerclfe his executive power, as well

as his other prerogatives, only by means of his minifters,

who muft counterfign every deed, and be anfwerable for every

exercife of the royal prerop;ative. Thofe minifters, in confe-

quence of their refponfibility muft be removed, when their

meafures are condemned by the two houfes of Parliament
;

and in cafes, where their removal from office is not thou""hi:

fufficient, they may be puniflied for mal-adminiftration. If

they be impeached, the King's pardon is not pleadable againft

an impeachment ; nor can they be kept in office, after they

have
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have ralhly declared war, or made a treaty of peace, ofcom-
merce, or of alliance, or taken any very important meafure

that has been condemned in parliament.

Secondly, Though the two houfes of Parliament cannot

interfere with the firfl: exercife of the executive power, yet

on any particular emergency, either of them may advife his

Majeity refpeding the exercife of any of his prerogatives ;

and it is their duty to do fo, when this appears to them to be

neceifary.

Thirdly, Though the King has the power of conferring

honours, or of creating Peers, nominating Bifhops, and of

bellowing the different orders of Knighthood, yet he cannot

by virtue of any of his prerogatives take away any of thefe

honours. He is the organ of rewards ; but in this free coun-

try a man can be punifhed only in confequence of a verdict

of his peers. Thofe who receive honours are not thereby

rendered dependent on the King, but are enabled or en-

couraged to do their duty as members of the ftate.

Fourthly, In regard to the fupprclling of infurreflions or

tumults, except in the cafe of open rebellion, the riot aft

mufl be read ; and the military can aft only by orders of
the civil power.

Fifthly, In regard to the carrying on of war, the Com-
mons can effeftually put a ftop to this, by refufmg the fup-

plies, or by voting only a fmall number of men for the fer-

vice of the current year. And either houfe of Parliament
can dill more effeftually check an ambitious minifter, by al-

lowing the mutiny aft to expire, and thus virtually dif-

banding the army. As war is a calamity to mankind, as

the continuation of it requires deliberation, as well as execu-
tion, and as the raifmg of too great armies in the lime of
peace might be dangerous to liberty, thefe checks arc always
beneficial, and fometimcs neceifary.

Laftly, In regard to the convocating Parliaments, or cal-

ling new ones, the King mufl convoke his Parliament once
a year, for the fake of getting the fupplies voted and the mu-
tiny bill pafTcd ; and though he may diffolve them fooner,
yet he cannot retain the mofl favoured Parliaments more
than feven years.

Thus
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Thus the excellence of the Britifli Conflitution appears

equally evident in giving full power to the King to execute

the laws, and in eflablifhing complete and efietlual checks

againft the abufe of this power.

II.—As to the (hare which the King pofTefles of the legifla-

tive authority. The King's prerogative here is very limited ;

it is merely the power of rejeding, and has been very rarely

exercifed. Yet as the enlightened Montefquieu remarks,
*' the executive power ought to have a (hare in the legilla-

*' ture ; otherwife it would be dripped of its prerogative.*'

I would add here, that this power of rejecting is as neceffary

for preferving the rights of the people, as for defending the

prerogatives of the King. The power of creating peers is

ufeful for preventing a combination among the nobility ;

and the power of diflolving Parliaments is alio ufeful when
a difference arifes between the two houfes, or when the com-
mons alone oppofe both the miniiters of the King and the in-

clinations of his people. But the negative of which I am now
fpeaking, may fometimes be of fervice, in checking a combi-
nation among the leading men in both houfes of Parliament

;

at a time when it might not be proper to dilTolve them.

—

This veto of the King is particularly obnoxious to fome
profefled friends of the conflitution, who would only allow

his Majefty a fufpenfive, not an abfolute veto. Yet this ne-

gative is often beneficial, and may be neceffary. It is in

fad only a fufpenfive veto, when the people fupport the two
houfes of Parliament, and it becomes an abfolute rejedion.

of a bill, only when the pubhc opinion is in favour of the

King, and when the people fupport his miniflers at the next
eledion of the Houfe of Commons. If they fupport the for-

mer Parhament, the King mufl; give up the matter in dif-

pute, as William III. was obhged to pafs the triennial ad.
On the other hand, if his prefent Majefly had been obliged

to exercife his negative vv^ith refped to Mr Fox's Eafl India

bill (which at that time v/as almoft univerfally believed to be
equally fubverfive of the prerogative, of the King and of
the chartered rights of the people) the nation would have
fupported the executive power againft that combination in

the two Houfes of Parliament, which was known by the

C name
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fiame of the Coalition. In this cafe the veto of the Prince'

would have become abfolute, and have equally protected the'

King and the people from the power of an ambitious arifto-

cracy, which the coalition party at that time was, in the opi-

nion of a great majority of the nation. I enquire not into

the truth of this opinion, or v/hether it was well or ilF

founded: But 1 am warranted to fay, that the negative of

the King, though it has not been ufed fmce the acceflion of

the reigning family, is a valuable branch of the prerogative,

which can be ufed when a dilfolution of Parliament would
be improper, and which preferves both the prince and the

people from any unconflilutional combination among the

leading men In the two Houfes of Parliament.

III.—The power, which the King conftitutionaliy poffefles

ofnaming the judges, or InteJ-preters of the law, is almoll all

that remains of the whole judiciary power, which in fmall

flates and rude ages is committed to the fovereign. The
courts of law are conftltuted, the public profecutions are

carried on in his name, and the judges are nominally his

fubflitLites. All this is abfolutely neceflary, as the King is

entrufled with the execution of the laws, and Is nominal

proprietor of all the lands in the kingdom. But in faft his'

authority extends only to the nomination of the interpreters

of the law, and a-s the eminent writer formerly quoted ob-

ferves, the bufmefs of a King is not to judge, but to appoint

the judges. To prevent any abufe of this power, the judges,

once they are named, hold their office during life. If they

were named by private perfons, as they were in the days of
the feudal fyftem, their nomination might be procured by
bribery. If they were removeable at pleafure, they would
be too dependent on the King, and might be induced to dif-

charge their office capricioufly, or to the injury of the people.

But the King of Great Britain is too much elevated above

hisfubje6ls to name the judges from unworthy or mercenary
motives: And to preferve the independency of thefc interpre-

ters of the laws, which is to eftablifh the power of the laws

themfelves, the Judges are independent of the King, if they

do their duty, and hold their offices advitam -uelad culpam^ or

quani
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qzmmdiufe bene gejferint, that is, during life iinlcfs they he guil-

ty ofany crime, or, as long as they behave ihcmfches properly.

The only other prerogative of the King, which I men-

tioned, to wit, the power of pardoning criminals, is mofl:

properly committed to the perfon whofe office it is to execute

the laws. Indeed it could not with propriety be committed

to any other perfon : For juflice could not be executed with

mercy, as the King is bound to do by his coronation oath,

if the executive power were not intruded with this branch

of the royal prerogative. In regard to many of our capi-

tal crimes, the feverity of our penal laws renders it often be-

• neficial, and in thofe cafes in which a man's innocence is dif-

covered after fentence has been pronounced againft him, it is

abfolutely neceflary. It is alfo expedient to commit this

power to a perfon whofe elevated rank places him equally

above corrupiion and refentment. Yet to prevent any

abufe of this power, feveral checks are eflablifhed by the con-

ftitution. The King can pardon criminals in mofl cafes, but

be can in no cafe exempt them from making reftitution to

the perfons whom they have injured. He can only grant par-

dons to tjiofe who have been convicted in the ordinary courts

of juflice upon indi6lment, not in appeals of felony brought

by private parties. His pardon is not pleadable to an im-

peachment of the commons in Parliament; nor can a man.

who has incurred a premunire for committing any man to

prifon, in anyplace out of the realm, receive the King's par-

don : nor can the King pardon a common nuifance, fo as to

prevent an abatement of it, or an oiTence againfl a popular

or a perfonal flatute, after infbrmation brought : and as no
murderer is allowed to fee two funs, or to liye two lawful

days after his convidion, the King can feldom pardon any

perfon who has been guilty of murder, though condemned
by the ordinary criminal tribunals.

Thus it appears that all the prerogatives of the King are

neceffary, ufeful,and fubjed to various checks which prevent

them from being abufed ; and the excellence of the Britifh

Conftitution is equally evident from the liberality and confi-

dence fliewn in committing thefe prerogatives to the King,

and from the wifdom and elFicacy of the checks, which pre-

vent
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vent the abufe of thofe powers, which it has confided to the

Ibvereign.

The King however is inviolable in his own perfon. It is

fufficient that his minifi:ers are refponfible for every exercife

of his prerogatives. They are not too elevated above their

fellow fubjeds to be tried without danger to the ftate, or

without fhewing prejudice or partiality in their trial : nor

does the trial of any minifter, as the trial of the King would
do, diflblve the government. An impeachment of a mini-

fler of ftate, at the bar of the High Court of Parliament,

may occafion a little more converfation, but produces no
more difturbance, than if it were an ordinary trial at the Old
Bailey or at Guild-hall. Nay, though the King could not

be tried with impartiality in the judges, or with fafety to the

ftate, his minifters can be tried very impartially, and the trial

of a minifter may produce the moft beneficial confequences,

both to the King and to the nation.

The throne, as I formerly mentioned, is hereditary, and
may be inherited by either fex ; though for the fake of

avoiding repetitions, 1 have in this difcourfe fpoken of the

King only. This known and eftabliftied order of fucceffion

prevents the difturbances v. hich arife in eledive monarchies :

The Government is not diflblved in Britain by the death of
the King, though perhaps the minifters are changed ; and
many commotions are prevented by making the throne he-

reditary. There are however fome things that may difqua-

lify the nearcft heir from fucceeding. If he be a papift, or
marry a papift, he cannot inherit ; but the next in order of
fucceflion, who is not thus difqualified, muft fucceed to the

throne. This difqualification will probably never take ef.

fe£l ; as the zeal for popery is now abated. But the very

circumftance of there being a difqualification, is a pradical

denial of the divine right of Kings ; and it is a proof of the ex-

cellence of the Britifti Conftitution, that it contains a check
againft the filling up of the vacant throne with a perfon who
is evidently difqualified to reign.

So much for the prerogatives of the King, and the checks
which the conftitution has eftablifhed againft the abufe of
thofe powers j while the perfon of the King is inviolable, and

the
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the throne hereditary. Next, as to the powers committed by
the conftitution to the Houfe ofLords.

In every well regulated government there is a fenate,

whofe bufmefs is to moderate the heats of the people ; and
where they do not poffefs any (hare of the executive govern-

ment themfelves, to counfel or to check thofe who are in-

trufted with the adminiftration, and to enjoy a fhare of the

legiflative authority. The Houfe of Lords is the fenate of

Great Britain, and is equally ufeful for checking the ambi-

tion of the miniflers of the King, and for reprefling the vio-

lence of the reprefentatives of the people.

This houfe confifts nominally of two difl:in£l clalTes of fe-

nators, called the Lords Spiritual, and Lords Temporal.
The former are now only twenty fix in number ; but before

the reformation they were much more numerous, when the

mitred abbots and other dignified clergymen fat in the

houfe of peers. Power naturally follows property ; and the

Bifhops and other dignitaries of the church anciently pof-

feffed a large proportion of the lands and wealth of the

Kingdom. At prefent the revenues of the Archbifhops

and Biihops are in general neceffary to enable them to fup-

port their rank as Lords of Parliament : for they are not
ftridly fpeaking peers of the realm. The Temporal Lords
arc of three denominations, viz. Englifh, Scots and Britifh

Peers. The firfl: are thofe whofe anceftors were Peers of

England before the union. The fecond are the Scots Peers,

whofe number is limited to fixteen perfons : and the third

are all thofe Peers who have been created fmce the union,

and whofe number is unlimited. Viewed in anorher light,

the rights of the Englilh or Britifh Peers are hereditary j the

Scots Peers, though their honours be hereditary, are only

chofen from one Parliament to another, to fit in the houfe

of Lords : and the Archbifhops and Bifhop3 are fenators for

life in virtue of their high offices.

In regard to all thofe denominations of Britifii Senators,

the principle of our excellent Conftitution is, that thofe per-

fons whofe rank is elevated, and whofe fortunes are very af-

fluent, who have a deep and permanent intereft in the pro-

fperity of the country, and who from their fituation in life

are
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swe equally fitted for refifting the unconftitutional conduftof
the King's minitlers, and for defpifing the clamours or calum-

nies of the populace, fhould form a diftind branch of the

legiflature : and both in their collective and individual ca-

pacities (hould enjoy certain powers and immunities, which
are commonly called privileges. The rights of thefe fena-

tors are faid to he inherent, to diftinguifh them from thofe of
the Houfe of Commons, which are called delegated rights

:

but they are all derived from the conftitution ; and no peer

can ftt in the Houfe of Lords, till he is twenty one years old,

has taken the oaths to Gcvernment, and has abjured the

principal articles of popery. The principle of the Conftitu-

tion in regard to thofe fenators, is an excellent principle. It

places in a feparate houfe, thofe peifons who from their

rank and fortune would generally carry all public meafures,

if they met in the fame houfe with the reprefentatives of the

people. It gives thein a perfonal or hereditary right, whereas

if the whole parliament was elective, the peers would engrofs

the whole reprefentation in times of tranquillity, and in times

of commotion would be able to make no refiftance. In the

Scots Parliament, where there was no feparate houfe, thofe

evils were frequently experienced : But the excellence of the

Britifh Conftitution confifts in eftabUftiing a Senate to be a
check on the reprefentatives of the p.-ople, and in placing in

this fenate the moft pov/erful barons, and digniiied church-
men who compofe the higheft ranks of the people.

The powers committed by the Conftitution to the Houfe
of Lords are, a (hare of the legiflative authority, the right of
deciding all civil caufes in the laft refort, as a fupreme court

of appeal ; the privilege of judging in all criminal caufes,

where Peers or Lords of Parliament are brought to be tried

for crimes ; the important truft of trying, as the High Court
of Parliament, all impeachments brought from the houfe of
Commons ; and the privilege, both in their colledive and
individual capacity, of giving their advice to the King in

perfon.

Firft, The Houfe of Lords has a fliare of the legiflative

authority. In all ordinary matters of legiflation either this

houfe or the Houfe of Commons may introduce or initiate

any
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^ny bill, and fend it to the other houfe, or may receive and
amend a bill that has been firft paffed in the other chamber
of Parhament. There is however an exception in the cafe

of money bills, where the fubje6t is not a matter of ordinary

legiflation, but a fupply to be granted to his Majefty. In

this cafe the houfe of Peers can neither introduce nor

amend a bill. The houfe of Com.mons alone can introduce

and correfk fuch a bill ; and the Lords have only the power
of rejedling it, the fame power which the King has in regard

to all bills. The divifion of the legiflative power is here ar-

tended with the moft beneficial eifefts. It prevents laws

from being palfed haftily or in a crude flate, by fetting the

one houfe of Parliament to correcl the proceedings of the

others in matters of legiflation. It alfo tends to preferve the

rights of all the different orders of the community, by efta-

blilhing checks in the different legiflative bodies. And the

houfe of Lords having lefs heat than is ufually found in the

houfe of Commons, is particularly fitted for rhe examination

of bills, or propofed acts, before they are paffed into laws»

But in regard to money bills, this houfe, whatever powers it

anciently poffeffed, is now only vefled with the power of re-

jefting. As the Peers are fuppofed to be, and in faft gene-

rally are, men of confiderable fortune, they can afford to pay
greater taxes than could be born by the people ; And as

they are often employed in public ofiices, they might gain

incomparably more by thefe employments, than the amount
of the taxes paid by them as individuals : Therefore the con*

ftitution has deprived them of the power of introducing or

amending money bills. But as the Britifli Senate is very

well calculated for checking the ambition of a popular mi-

nifter, as the commons in a fit of loyalty might vote too large

fupplies to the executive power, and as rhe King would not

probably rejedl any money bill, unlefs it were clogged with

fome difagreeable conditions, the houfe of Lords is veflcd

with the power of rejeQing fuch bills, though it can neither

introduce nor amend them. It is of no confequence to en-

quire in what way they lofl this power : But it is a ftrik-

ing evidence of the excellence of the Britifh Conftitution,

that where wifdom only is required, the powers of the two
Iioufes
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houfes of Parliament are equal in the making of laws ; but

where generofity is to be difpiayed to the King, or taxes are

to be impofed on the people, the houfe of commons only

can vote fupplies to the government ; and when ihey have

palTed any bill for this purpofe, the peers can only ufe their

wifdom in checking that houfe, when the grants of the

Commons are either imprudent or unconftitutional. Yet
here, even when limited themfelves, and where the King
would not choofe to limit them, the Lords can check the

houfe of Commons by rejeding a money bill.

Secondly, The houfe of Lords is the fupreme Court of

Appeal, which decides all civil caufes in the lad refort,

Thefe Senators of Great Britain, placed by their high rank
beyond the fufpicion as well as the temptation of corruption,

in the decifion of private caufes, partly confiding of feveral

of the mod eminent lawyers of the age, who have been
raifed to the woolfack or to the peerage, and having the

twelve judges or interpreters of the law of England, as their

aflfeffors to give their opinion upon points of law, are admir-

ably fitted to difcharge this important truft both with ability

and with impartiality : And, though on certain political fub-

jefts and public queftioiis, they are fufceptible of party fpirit,

and like all men are often divided in opinion, yet in private

caufes they are generally unanimous in their declfions. No
doubt they are influenced by the opinions of the mofl; emi-

nent of the law lords ; but they are intiuenced here by mere
refpe£t for their fuperior knowledge, joined to a belief of
their integrity ; and make no difference or dlftlnclion be-

tween fuch a man's being Chancellor, or out of office, in the

lYiinldry or inoppofition. Hence they have never been fuf-

pecled of giving a decifion in a private caufe, which they

knew to be unjuft. This is furely another evidence of the

excellence of our Conflitution.

Thirdly, The houfe of Lords is vefted with a power of
judging in all criminal trials, where Peers or Lords of Par-

liament are arraigned. This is a privilege not only of the

houfe in general, but of every individual Peer or Lord of
Parliament in particular ;—of the houfe in having alright

to judge, of every individual in being thus judged : Nay what

,

is
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is another evidence of the excellence of the Britifh Confli-

tution, this privilege is requifite for promoting the ends of

materi:.! juftice. Here Montefquieu obferves with peculiar

proprft:y, " The great are always obnoxious to popular
" envy j and were they to be judged by the people, they
*^ might be in danger from their judges, and moreover
" would be deprived of the privilege which the mcaneft
" fubje6t is polfeiTed of in a free (late, of being tried by his

" peers. The nobility, for this reafon, ought not to be
" cited before the ordinary courts ofjudicature, but before

"that branch of the legiflature, which is compofed of their

*' own body." Here therefore we have another proof of the

excellence of the Britifh Conflitution, that the nobility and
Bifhops are tried by the houfe of Peers.

Fourthly, This houfe is veiled with the important truft of

trying, as the High Court of Parliament, all impeachments

brought from the Commons. Where the ordinary forms

of lav\^ cannot be fo properly ufed, where the criminal is fup-

pofed to be a great offender againft the hberties of the fub-

je6l, or the conftitution of his country-^and where the houfe

of Commons in name of all the Commons of Great Britain,

impeaches him of national and public crimes, the houfe of

Peers, as the High Court of Parhament and the fupreme tri-

bunal of the nation (which is far above the temptation of pri-

vate corruption and the arts of factious calumniators, and
which can neither be overawed by threats, nor influenced by
clamours) is the only proper Court for trying great offend-

ers, or men in public characters, who are accufed of trea-

fonable pradices, or of high crimes and mifdemeanours.

The nation would not ftoop to profecutc fuch criminals be-

fore the ordinary courts of juftice, the judges would be inti-

midated if the nation condefcended to become profecutors,

and the trial could not be conduced impartially. When
the r'eprefentatives of the whole Commons are the plaintiffs,

the Senate is the only competent Court ; for the High Court
of Parliament is the proper tribunal of national juflice. In-

ilances of fuch trials are but rare ;
yet they are fulficiently

numerous to warn great offenders of their danger : And as

the very expence of luch trials is no fmall punifhment (for

D itate
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{late crimes are intricate, and not fo eafily proved as a high-

way robbery, which is a fimple facl, though a capital crime)

it is no fmall evidence of the excellence of our Conftitution,

that it has provided for the impeachment of T^Jinifters of

Itate, Governors of Colonies or provinces, Judges, and
other Officers of high rank, at the bar of the Houfe of Lords.

The lalf privilege of thefe Britifh Senators, which I men-
tioned, was that they had a right, both in their collective

and individual capacity, to give their advice to the King.

—

When they give this advice in iheir collective capacity, they

draw up and prefent an addrefs to his Majefty, which he
muft receive in perfon, and anfwer in Hke manner. When
any Peer, or Lord of Parliament, wifties to communicate
his private opinion to the King, he requefts an audience in

the king's clofet, and the King muft grant this requeft, and
name the day and hour for this private conference. Every
Britifh Senator is a hereditary counfdlor of the crown ; and
from the great intereft which the members of the houfe of
Lords in general have in the profperity of the nation, they

will naturally give their beft counfel to the fovereign ; and
on every important occafion they will feel it to be their duty
to give their counfet, even where it is not afked. But what
on fuch occafions might not be fo properly done in a public

addrefs of this houfe, or what a majority cannot always be
prevailed on to do from motives of intereft or ambition, or

trom the fear of exciting a general alarm, can with great pro-

priety be done by an individual Lord of Parliament. He
can demand accefs to the King

;
(the minions of the court

dare not rcfufe it) and ufing only perfuafion and argument,
fupported by a ftmple ftatement of fa6ts, he can, in this per-

fonal interview, convey truth to the ear of Majefty, and im-

part reafon to the underftanding of his fovereign. The lat-

ter is not bound to follow his counfel, but he muft fubmit to

hear it, even when it is not acceptable. It is certainly an ad-

ditional proof of the excellence of the Britiih Conftitution,

that while other princes are often unable to know the ftate

of [heir people, or of their minifters adminiftration, the King
of Great Britain cannot be kept in ignorance, but is obliged

to hear counfel, though he may not follow it j and by this

means
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means may be acquainted with facts and circumftance^,

which may lead him to difmifs his miniflers, or change the

meafures of his adminiftration. It was in confequence of a

conference in the King's clofet that the coalition miniftry was

overturned ; and upon the fuppofition that the noble Earl,

now a Marquis, who requefted this conference, was influ-

enced to do fo, only from pubHc fpirited motives (which it

would be candid to admit) he very honourably difcharged

his duty as a hereditary counfellor of the Crown. What-
ever his views were, it is the glory of the Britifh Conftitu-

tion, that as a Lord of Parliament he could claim his privi-

lege of giving counfel to the King.

All thefe priv^ileges are accompanied by checks, which

prevent the abufe of them. The fhare which the houfe of

Lords has in making laws is checked by the other branches

of the legiflature. Its powers as afupreme Court of Appeal are

checked partly by the decifions of the inferior Courts, but

chiefly by that elevation of rank and independency of fortune

which the Lords generally poflefs.—-In trying the members
of its own houfe, or other peers of the realm who are not

permitted to fit in the houfe of Lords, it difcharges the duty

of a jury, in which a man is tried by his peers ; and Is re=

flrained by the principle of honour, v;hich is the only prin-

ciple of a monarchy, but is here accompanied with both

'virtue and moderation, the principles of republican govern-

ments, when every individual Lord of Parliament pronoun-

ces guilty or not guilty upon my honour, according to the na-

ture of the evidence. The power of trying impeachments is

checked partly by thecircumftance of another branch of the

legiflature being profecutors or plaintifTs, and partly by the

abovementioned principles. And the power or privilege

of giving advice to the King is checked by the influence of

minifliers and the inclinations or difpofitions of the fovereign;

or it may be checked by an oppofite addrefs from the Houfe
of Commons, or by a different 'counfel given by another

Lord of Parliament. Beudes it is only the power of reafon

and perfuafion. The King is not bound to follow the ad-

vice given to him, either by the v\'hole houfe or by any indi-

vidual Peer,

This
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This much (hall fuffice for the powers or privileges of the

houfe of Lords, and of the individual members of that

houfe. It needs be only added, that to induce thefe fenators

to maintain their rights, the King cannot take away the title

of a Peer or Lord of Parliament, though he can both create

temporal Peers, and nominate Archbifliops and Biihops.

What is a man's own, and what he has great intereft in re-

taining, he will naturally wifh to preferve and improve to the

beil account ; and though an individual Peer may fome-

times aft a mean part, the Peers in general will affert their

rights. The Confiitution has conferred on them all thefe

privileges, not for the fake of the Peers or Lords of Parlia-

ment, but for the general good of the nation ; has wifely

entrufted all thefe powers to an order of men whofe intereft

it is to do their duty, and has ellablifhed a variety of checks

againfl: the abufe of thefe powers or privileges, in cafe a

fenfe of their true intereil fliould not reftrain them.

The powers which are entrufted to the Houfe of Com-
mons come now to be confidered ; and when properly un-

derilood, they will be found a ftrong additional evidence of

the excellence of the Britifh Conftitution ; or rather to

contain a variety of diftindl proofs of its excellence. Indeed

fome profeifed friends of the Confiitution place their fole re-

liance on the houfe of Commons : But though this popular

branch of the Conftitution is certainly a great fupport to li-

berty, the other branches are alfo to be refpefted by every

true friend of our wcll-poifed political fyflem.

The Houfe of Commons is not a fenate, but a body of
the reprefentativcs of the people. As it is a body of repre-

fentatives, it naturally imbibes the fentiments of thofe whom
it reprefents, and therefore its debates are much warmer than

thofc of the houfe of Lords. But it is incomparably fitter

for tranfacling the affairs of the nation, than if it were a col-

lective affembly of the people. " The great advantage of re-

prefentativcs,'* fays Montci'quicu, " is their being capable of
" difcufTing affairs: For this the people colleftively are cx-
" tremely unfit ; which is one of the greateft inconvenien-
** cies of a democracy."
By the fpirit and praftice of the Britiih Confiitution, the

Houfe
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Houfe of Commons is not defied by the whole houfehold-

ers or heads of families, far lefs by the whole freemen, but

by the whole freeholders in the kingdom, the members of

the other houfe excepted. It is a flrong proof of the excel-

lence of the Britifh Conflitution, that it commits the power
of elecling reprefentatives to freeholders only, and not to

houfeholders or individuals. No man who is dependent, or

placed in the very lowed ranks of the people, and confe-

quently who has no will of his own, or may eafily be fright-

ened or corrupted, fliould be an elector of the national re-

prefentatives. If it were poffible to fix the precife point

at which the capacity of eledling fiiould commence, it would
be, where the fervile fpirit is renounced, and fentiments

of liberty begin to prevail. This however cannot be done
in practice. But the Conflitution ofEngland as far back as

the 8th of Henry VI. (in 1430) limited the pov/er of electing

knights of the {hires, or county-members, to fuch perfons as

poffefTed forty (hillings a year, free from all burdens, of land

within the county. The admitting any of the lowed clafles

of the people into the number of electors is a:? dedru6liveto

liberty, as if the elections were limited to be made only by
men of confiderable property. The populace dan be intoxi-

cated, or bribed, or eafily impofed upon, by the aridocracy

in times of quietnefs, and factious leaders in times of public

commotion. In the f.rd cafe the nation would be fubjecl to

an ambitious combination among leading men, or to a tem-

porary aridocracy : in the fecond cafe to the tyranny of a

faction, or what is worfe, to the many headed monder anar-

chy. But the Britifh Conditution appoints the reprefenta-

tives of the people to be chofenby the freeholders only ; and

its excellence here confids in making the election a matter

of trud, for the good of the whole Commons, not a matter

of right veded in every individual elector. It even requires

in one cafe, where it is doubted whether any particular elec-

tor be a freeholder, that an oath be adminidered to him 10

prove his right to the freehold qualification. The Duke of

Richmond once contended for itnh-erfalfirffrage ; Mr Gray
lately propofed that every hovfebolder fliould be an eleftor.

Our excellent Conditution fays, neither Q\zry freem^J^^-, r^or

every



C ^4 ]

ever}^ hGufeholder as fuch, hMlfrcchoIdcrs only^ can ckSl rcpre-

fentathcs : and the excellence of the Conftitution appears in

eftabllfliing this point (in order that the reprelentatives of the

people may be the guardians of liberty) that their electors

mull be freeholders, not dependent upon the power, or

wealth of othersj or taken from the lower clalfes of the

people.

The Hcufe of Commons, though ele<^ed by the

freeholders only, reprefents the whole Commons of the

Kingdom. It poffeffes very ample privileges, of which the

principal are the follov/ing.

It has the fatne fhare in matters of ordinary legiflatloii

which the houfe of Lords poffeffes ; and it has the fole pow-

er of introducing and framing money bills. It has the fole

power of determining all contefled eleflions among its own
members. It is the grand inqued of the kingdom for en-

quiring into national grievances. When it has refolved to

impeach any man, it a6ls not only the part of a grand

jury, but alfo that of public profecutor ; and in its col-

iedive capacity, it can advife his Majefly in regard to the

exercifc of any of his prerogatives.

I. The Hcufe of Commons has the fame power in

matters of ordinary legiflation which the Houfe of Lords
poffeffes ; and it has the fole power of introducing and fram-

ing money bills. In all other cafes of ordinary legiflation it

can either introduce or amend any propofed law, in common
with the houfe of Lords. But, as was before obferved, in

the cafe of money bills, thefe can neither be introduced,

framed, nor amended by the Houfe of Lords, which has in

regard to their bills fimply the power of rejeding. This is

a very important privilege, which belongs exclufively to

the Houfe of Commons. Thefe reprelentatives of the

people ought to poffefs it, becaufe the people now pay the

greateft fliarc of the taxes. (It was otherwife fix or feven

hundred years ago, when the Churchmen and great Barons
paid almoff all the fubfidies to Government). The Houfe of

Commons, by carrying the purfc of the nation, can enable

the King to declare war, or compel him to make peace ; can
fupport a minidcr in whom they have confidence, or by re-

fufing the fuppUes, or condemning any of his meafures, can

obli-ireo



C 25 ]

oblige him to refign. When fupported by the people,

and enjoying the general confidence of the nation, the houfe

of Commons is irrefiflible ; and both the King and Houfe

of Lords mufl: give way whenthe commons infift for the re-

moval of a grievance, or the paffing of a popular bill into an

Acl of Parhament. But when this houfe lofes the good

opinion of the people, either the King or the Houfe of Lords

v^iil eafily get the better of the Commons ; and if they be re-

fractory, the King by diflblving the Parliament will generally

find a new Houfe of Commons more eafily managed. In

Ihort, where a conflitutional check is proper or neceffary to

be ufed againfl this houfe, either of the other branches of

the legillature will be found a fuHficient check ; but where

either or both thefe require a check, the Houfe of Commons
will be found a very powerful one.

2. The Houfe of Commons has alfo the fole power of de-

termining all contefled eleclions among its own members.
This is an important privilege, as it fecures the independ-

ence of the Houfe, and the proper reprefentation of the

people. To prevent its abufe, becaufe in this cafe there is no
check from the other branches of the legiflature, it is con-

trouled by the obligation of an oath, and a fworn Committee
is by the Grenville Acl: appointed to try all difputed elec-

tions. It is no doubt the interefl hi every member of this

houfe that eleclions be tried fairly, as it may be bis ownfate,

in a future election, to be engaged in a conteft. But as a

republican or popular affembly is not a proper couru of ju-

dicature, the impartiality of the decifions of the Houfe of

Commons is fecured by a ballot for a fecret Committee, and
by the fanclion of an oath. Thefe are fufficient checks

againfl the abufe of this privilege.

3. The Houfe of Commons is the grand inquefl of the

kingdom, for enquiring into national grievances. In this

charader it is mofl beneficial to the nation, when it carries

on its inquiries with zeal and perfeverance ; and as it has

not the power of examining a fmgle witnefs upon oath, but

only of making an inquiry previous to a trial, it is formid-

able only to the guilty who are afraid of being tried. The
innocent can be in no danger 5 and it is only upon ilrong

prefumptions
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prefumptions of guilt that this houfe will refolve to impeach

a great offender, or to addrefs his Majefty to order a profe-

cution to be carried on before the ordinary Courts, againfl

a perfon who is lefs confiderable. This privilege therefore

is very beneficial to the nation.

4. When the Houfe has refolved to impeach any man, it

afts not only the part of a grand jury, butalfo that of a pub-

lic profecutor. As a grand jury it finds a bill of indictment

againfl a great national offender, and prefents it under the title

of an impeachment before the Houfe of Lords. In the name
of all the Commons of Great Britain it carries on the profe-

cution before that High Court of Parliament. It is a mark
of great excellence in the Britifh Conflitution, that the great-

efl offenders can be laid hold of by the power of impeach-

ment. But it is alfo v/ifely ordered, that this privilege of

the Commons is completely checked by the conftitutional

authority already mentioned as committed to the Houfe of

Lords, namely the power of trying all impeachments. It is

only neceflary to add, that an impeachment is not flopped by

a diffolution of Parhament ; but a new Houfe of Commons
may carry on the trial, taking it up precifely where it was

left by their predeceffors. This important point was deter-

mined in the trial of Mr Haflings ; and was worth all the

expence and all the time confumed on that trial.

Laflly, The Houfe of Commons in ics colledive capacity

can advife the King in regard to the exercife of any of his

prerogatives : In cafe the Houfe of Lords, and all the indi-

vidual members of that houfe, fliould forget their duty as

hereditary counfellors of the crcwn, or fhould give impro-

per advice to his Majefly, the reprefentatives of the people, in

their colledlive capacity, may by addrefs, petition, or remon-

ftrancc, advife the King in regard to the exercife of any of

his prerogatives, and if they keep within the line of the con-

flitution, their advice will be fupported by the public opinion,

and liftened to by the fovereign : But if from faclious or am-
bitious motives they attempt to ferve a party, or encroach on

the royal prerogative, they will be as unfucccfsful as the coa-

lition party was about 15 years ago, when they in flrong

terms, counfelled his Majefly to remove a new minidry,

whole



C ^7 ]^

whofe meafures they had not got time to judge, merely be-

caufe they had no confidence in thefe minifters.

Thus the privileges of the Houfe of Commons are very

confiderable, and highly beneficial to the nation ; and every

privilege is prevented from being abufed, by proper checks

eftablillied by the Conflitution.

Butbefides thefe particular, there are two general checks

againll the Houfe of Commons. The duration of Parlia-

ment is limited to feven years at fartheft, and the members
are immediately chofen by the freeholders their conftituents.

In order that the Members of the Houfe of Commons may
feel that they are only reprefentatives of the people, and may
do nothing hurtful to liberty, the duration of any particular

parliament, which before the revolution was fubjedted to no
limitations but the King*s pleafure, was firft limited to three,

and afterwards extended to feven years. The Parliament

may be diifolved fooner, but it cannot continue longer.

The members of the Houfe of Commons are therefore re-

moveable at the end of feven years : They are alfo chofen

direftly by their conftituents, the freeholders of the kingdom.
This renders them much more dependent, than if the free-

holders firft chofe electors, and then thefe eleftors had chofe

reprefentatives. If they were removeable at the end of fe-

ven years, and if the eleftors alfo were removeable, they

might have a chance to be chofen again, by getting into the

good graces of a new fet of eledlors. But the eleftors are

fixed and known ; the reprefentatives of the people only are

removeable. Thefe are two ftrong checks againft the Houfe
of Commons, and equally ftrong evidences of the excellence'

of our Confticution.

So much for the privileges of the houfe ot Commons, and

the checks againft the abufe of them.

It may be proper to mention, that both houfes of Par-

liament have the privileges of freedom of fpeech, of perfon,

and of domeftics. Thefe two laft are decent marks of re-

fpe£l, which are fometimes ufed, and fometimes not infifted

upon : but the firft is of great importance. It is equall}''

neceffary and beneficial that the legiflators of any country

fliould have unlimited freedom of fpeech, when debating on

E the
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the afTaiis of the nation. The imperious EUzabeth told the

Speaker of the houfe of Commons, that flie would allow

freedom of voting, but not freedom of fpeech. Such un-

conflitutional language would not now be tolerated even in

the Sovereign. The two houfes of Parliament have an un-

limited freedom of fpeech ; and it was ftrongly but juftly

faid not long ago, that if treafon could have been fpoken in

the houfe of Commons, that houfe could not now have

exifted. This privilege however is fubjed to the authority

of the two houfes ; and extends only to what is fpoken

within the walls of the chambers of Parliament.

I now proceed to confider the power of the judges, or or-

dinary interpreters of the law.

Thefe in Scotland are in all civil caufes more confiderable

than in England, becaufe juries are not ufed in the former

country in civil queflions, excepting in caufes depending be-

fore the Court of Excheqaer, vvhich is after the Englifli mo-

del, and in ferving a perfon heir to a title or eftate. As the

Roman law is chiefly ufed in Scotland, and is more fyftema-

tic than the law of England, it would be more difficult to

get proper jurymen in the former country than in the latter;

yet the laws and pradice of England are preferable on the

whole. In criminal trials juries are ufed in both countries ;

and as I have already quoted from Montefquieu, it is the

privilege of every fubjeft in a free ftate to be tried by his

peers.

In both civil and criminal caufes the judges of England

are, ftridly fpeaking, only the Prefidents of the Courts of

Juftice, who explain and interpret the laws. The jury are

the Judices fclccli, the judge being only the pra;tor who ap-

points them. In fome caufes, where queflions of mere law

are to be decided, the judges have the power of the Roman
centumviri. In criminal caufes the judge can grant a re-

fpite in England ; but this mufi: be done before he leave the

town in which he has been holding the circuit or aflize.

—

This is meant to be a check againfl improper influence

:

otherwife the refpite is an acl of humanity. Thus the

judges are limited both in their power of judging, and in

ufing their power ofgranting a refpite.

But
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But in order that the judge may feel hhnfelf Independent,

and may difcharge his duly both with fidelity and with dig-

nity, his office is for life : And if he faithfully interpret the

laws, and acquire the efteem of the nation, he may fet even

thefe grand inquifitors, the houfe of Commons, at defiance.

This was done about a century ago by an upright and fpi-

rited judge, who made that houfe fenfible that the law was
above any one branch of the legldature, and could be altered

only by the concurrence of ^// the three branches, or whole
legiflative authority. On the other hand, where there are

prefumptions, though there be not proofs, of a judge's being-

corrupted, the inquifition of the houfe ofCommons is an ex-

cellent ch^ck againfl: all corrupt judges, eftablifhed by the

Conflitution.

It is alfo lawful to the King to remove any of the judges^

who behave ill, upon an addrefs from the two houfes of Par-

liament—So that the iniquity of the judges is doubly pro-

vided againfl by our excellent Conflitution.

It only remains, on this branch of my fubjeO:, that I con-

fider the powers entrufled to juries. The trial by jury has

always been confidered as a palladium of liberty, and is the

greateft diftindion in regard to judiciary procedure, between

a free people, and a nation of flaves. In fome fenfe it may
be fald, that wherever the trial by jury is eftablifhed, the

people retain the judiciary power. But wherever this power
is committed to a felecl jury. It is alfo an important truft

committed to them, the faithful difcharge of which is fecured

by thefanftlon of an oath, as well as by a fenfe of charac-

ter, and the circumflanceof appearing only once in the fame

fociety of jurymen, which puts all on their guard, and pre-

vents them from running into parties. This trial by jury is

fo Important a privilege, and fo evident a proof of the excel-

lence of our Conflitution, that 1 need fay nothing more on
the power of juries, excepting, that this pov/er in all cafes of

libel, by a late a6l of Parliament, extends to both law and
facl ; that the parties have a right to challenge any juryman,

and that to check any improper verdid of a jury, the judgts

have power to indole them a fecond time, and to make them
reconfider their verdldt ; but that if they perfift in the fame

opinion}
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opinion, the judges mu ft give way, and pronounce fentence

by apphing the law to the verdid of the jury, or immedi-

ately acquit the perfonaccufed.

Having now defcribed the different perfons or authorities

to whom various conftitutional powers are committed, allow

me, in order to fhew the excellence of the Britifh Conftitu-

tion, to bring all thefe perfons for a few moments before

you, with a general view of their powers, and of the checks

eftabliflied by the Conftitution againfl the abufe of them.

The King appears furrounded, not with a (landing army
hoRile to liberty, but with a numerous guard of prerogatives,

"with the whole of the executive power, a veto in the legifla-

tive, and the power of naming the judges, and pardoning

criminals. But all thefe prerogatives are only trufls repofed

in the King for the good of his people ; and they are check-

ed by the refponfibihty of Minifters, the privileges of Par-

liament, -he independence of the Judges, and fentence upon
impeachfnents. The Lords come next with their legiflative

powers, their privileges as the fupreme Court of Appeal, as

the high Court of Parliament in the trials of Peers, as the

great tribunal of national juftice in cafes of impeachments,

and as the hereditary counfellors of the crown. But all

their privileges in legiflation are checked by the other two

branches of the legiflature, in matters ofjudgment by a fenfe

of honour and charafter in private caufes, and by refpectfor

the whole commons of Great Britain in cafes of impeach-

ment ; and in giving counfel to the King they can only ufe

reafon and argument, and may be checked by oppofite coun-

fel given to his Majefly. The Commons follow with their

legiflative powers, their Speaker, (carrying the purfe of

the nation at his girdle) all aiferting their privileges, judging

their own eledions, acling as the grand jury of the nation

againfl Miniflcrs, Governors and Judges ; and prefenting

their impeachments to the high Court of Parliament, and
counfciling the King in regard to the cxercife of his royal

prerogatives. But their powers are checked by the King
and houfe of Lords, by the oaths of their feiecl committees,

by the innocence of fufpecled perfons, by the fcntences of

the great national tribunal, and by oppofite counfel given to

the
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the King. The Judges next fucceed, carrying the laws which
they interpret, being nominated by the King, yet holding

their offices for life. Their powers too are however limited

by the laws themfelves, or by the verdicts of juries ; and
they are liable to the fevere inquifition of the houfe of Com-
mons, and amenable to the laws which they are accufed of
having violated or perverted. The Juries advance lafl of
all, the great fupporters of liberty and innocence ; and pre-

fent their verdids to the courts of juflice. Their trufts alfo

are great ; but their fidelity is infured by the fanftionof an
oath, and by every good principle in human nature; and
they can be obliged to reconfider, but not to alter their ver-

dicts, while they decide on the lives of their fellow fubjedts.

On a general view of the whole conftituted authorities of
this kingdom, we fmd a feries of powers, and a feries of
checks. The different powers are nothing elfe but a mul-
titude of trufts committed to all the different perfons or con-

ftituted authorities, from the great prerogatives of the King
to the verdict of a petit jury. And the conftitution has ef^

tablifhed a number of proper checks againfl the abufe of
thefe powers, from the refponfibility of a minifler of ftate, to

the power of challenging a juryman. In iliort, the Britifh

Conftitution, viewed in this light, is a combination of pow-
ers, kept in their proper places by a combination of checks.

It is impofTible to view with attention all thefe conftituted

authorities, wliofe powers are entrufted to them with a libe-

ral confidence, and yet made to check each other with pro-

priety and efficacy, without acknowledging the excellence of
the Britifli Conftitution.

'Ihus I have pretty fully delineated the great outlines of
our excellent Conititution, as contained under the heads of
the different conftituted authorities, or perfons to whom
thefe different powers are committed.

It will not be neceffary to be fo particular, in confidering

it as comprehended under the great branches of the legiila-

tive, executive and judiciary powers, which are wifely diftri-

buted among thefe different conftituted authorities. Yet it

will be proper to view the Conftitution alio in this light, that

we may fully difplay its excellence, by fhewing the wifdom'

of
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general good of the nation.

In difcourfing of the wifdora ofthe diflribution of the dif-

ferent kinds of poHtical authority, the legiflative power falls

firit to be confidered.

Here I would obferve, that the divifion of the legiflative

power is a proof of the excellence of the Britifli Conftitu-

tion. The following obfervations ofDe Lolme merit atten-

tion ; and in juflice to that intelligent author, they ought to

be fairly quoted as made by him. " Though it be abfolute-

" ly neceffary, forfecuring the Conflitution of aftate, to re-

** ftrain the executive power, yet it is more necelTary to re-

" drain the legiflative. But here we muft; obferve a differ-

" ence between the legiflative and executive powers. The
" latter may be confined, and even is the more eafily con-
" fined when undivided ; the legiflative on the contrary, in

" order to its being reftrained, (hould abfolutely be divided.

" For whatever laws it may make to reftrain itfelf, they can
" never be, relatively to it, any thing more than fimple re-

*' folutions : as thofe bars which it might erecl to flop its own
*•' motions, mull then be within it, and refl: upon it, they
" can be no bars. In a word, the fame kind of impoflibility
" is found to fix the legiflative power, when it is one, which
" Archimedes objected againfl: his moving the earth. And
*' fuch a divifion of the legiflative, not only renders it eafy
'-' to be reftrained, fince each of thofe parts into which it is

*' divided, can then ferve as a bar to the motions of the
*^ others, but it even makes it be actually reftrained. If it

" has been divided into only two parts, it is probable that

" they v/ill not in all cafes unite, either for doing or undoing:
" if it has been divided into three parts, the chance that no
*' more changes will be made, is thereby greatly increafed.'*

I would add to this laft obfcrvation, that though the divi-

fion of the iegiflative power into three parts, is highly pro-

per, and a diftinguifliing mark of the excellence of our
Conftitution, yet it v/ould be very improper to divide it into

more than three. It is enough that one of the houfes of

Parliament introduce and frame a bill, the other amend it,

and the King reject it when this is neceflary. In regard to

granting
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p-ranting fupplies, this branch of legiflation fhould principally

depend upon the reprefentatives of the people who pay the

greatefl part of the taxes, the other houfe having a power of

rejeding, in cafe the offer of the Commons be either impru-

dent or unconftitutional, becaufe the King would here fel-

dom exercife his negative. Beyond thefe three parts there-

fore of King, Lords and Commons, every farther divifion is

not only ufelefs, but even hurtful to the nation.

In iSiort, when we look at the legijQative authority as divid-

ec/ between King, Lords and Commons, we may furvey the

laws of Great Britain as compounded of Energy^ Wifdom, and
Liberty. By the firfl: they are rendered efredtual, and^r to be

executed, when the King to whom the executive power is

committed gives his royal affent. By the fecond they are

corre6ted, ot h^imeA jiidicio-jjly ; and by the third they are

drawn up with a proper regard to the liberties of the people.

This therefore is the general character of all the Bills, which
are pafled into Ads of Parliament. But the kgiflative

powers may not always agree ; and where they differ, the

bill muft be dropped as not fit to be executed, as unwife, or

unconftitutional. Yet the difference in this cafe, between

the three branches of the legiflature, is merely a difference in

opinion. There is no heat, at any rate no commotion occa-

fioned by this diverfity of fentiment. But as one has well

expreffed it, " all is tranfafled in the regions of the under-
" ftanding ; and the only contention that arifes is wholly
" carried on with thefe inoffenfive weapons Ayes and Noes."

Palling from the divifion of the legiflative authority, to

the confideration of the difpofal of the executive power, I

would obferve, that by the Conftitution the whole executive

power is committed to the King. The advantages of this

are many and obvious. It is requifite that the executive go-

vernment poffefs unity, fecrecy, and alacrity or expedition,

in its adminiftration. If there be want of unity, the govern-

ment is divided or diftrafted ; if fecrecy be wanting, its mofl

important fchemes are difcovered and more eafily counterac-

ted ; and if it want expedition, its beft laid plans are prevent-

ed or defeated. By vefting the King with the whole execu-

tive power, all thefe evils are avoided j and the fame unity,

fecrecy



[ 34 ]

fecrecy and expedition may be found in the executive go-

vernment of Great Britain, as in the Divan of Turkey.—
When any of our kings have employed bold and enterprizing

minillers, this alTertion has been uniformly verified. Not to

fpeak of the glories of Marlborough's different campaigns,

the taking of 3000 French failors with a number of ihips at

Newfoundland, and indeed the whole adminiftration of Lord

Chatham in the war 1757, niay here ferve as an example.

In (hort, the advantages of committing the whole execu-

tive power to the King, are unity, fecrecy, and expedition,

very important matters in the adminiftration of any govern-

ment.

With refped to the judiciary power, it is requifite that

fome perfons fliould underftand and interpret the laws, and

direct the courfe of judicial proceedings, and others fhould

judge whether any particular action merited a trial, and alfo

whether any particular perfon, who was brought before a

court of juftice, had committed the crime of which he was

accufed. Therefore in England the judges dired: the courfe

of procedure ; the grand jury finds the bill of indiclment,

and the petit or fpecial jury declares by their verdift whe-

ther the perfon accufed be guilty or not guilty. In cafes

where the laws require to be explained, the Conftitution has

eftabliilied interpreters, though the juries are at liberty to

ufe their own reafon, after hearing the charge from the

bench. When general principles of law or expediency are

to be decided on, it is proper there fliould be a numerous

jury, becaufe the queflion here agitated may regard the fafc-

ty of many; viz. whether fuch a crime, if proved, would

merit a particular punifhment, or whether a trial be expedi-

ent and neceflary. When a particular perfon is afterwards

to be tried, it is proper that the judges (hould be fele£t, and

not too numerous ; becaufe a numerous affembly, however

well qualified for judging upon general principles, cannot

fo well attend to particular circumftances. Hence the ex-

cellence of the Britidi Conftitution in appointing judges

and interpreters of the laws, who have itudied law as a

fcicnce for a great part of their lives, in eftablifliing nume-

rous grand juries for prefenting offenders to trial, and in

feleding
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fele£ling petit juries, not fo numerous, for trying the

guilt or innocence of the perfon accufed. (In Scotland

thefe powers are fhared among the judges, the public profe-

cutor, and the jury, except in cafes of treafon, or fcrving of

heirs, and revenue, where the Engliih jurifprudence is ufed.)

The diftribution of the judiciary power between the judges

and juries gives our courts all the knowledge that is to be
acquired from the Itudy of the laws, and all the integrity

which is requifite in determining general queflions, when
brought before a grand jury, or in judgingparticular caufes

committed to a Med: or petit jury. Alfo, that no perfon

may be injured by what is called packing a jury, the law has

allowed .a certain number of the afTize who are propofed as

jurymen, to be rejected without afiigning any reafon ; be-

fides an indefinite number, againfl: whom valid objedlions can
be ftated and verified. Nay, left a man fhould fuifer from
national prejudices, a foreigner tried in Britain is entitled to

have half the number of his jury at lealt, not Britifli fubjedls

but foreigners. Thefe are furely ftriking evidences of the

excellence of the Britifh Conftitution in conducing crimi-

nal trials.

In queftions of property, or in civil caufes, the laws are

allowed to be excellent. But as thefe queftions cannot be

determined with the folemnity of a criminal trial, and yet

are fometimes very intricate, the Conftitution has provided

a chain of appeals ; and the houfe of Lords is very proper-

ly appointed as the fupreme court of review ; becaufe there

the judges have accefs to the beft information, and are a-

bove all fufpicion of partialit)^ But in criminal trials be-

fore the courts of juftice, the verdi6t of a fpecial jury is final,

becaufe a commoner can only be tried by his peers. Only
a power of pardoning criminals is left to the executive go-

vernment ; and where the evidence is narrow, or the offen-

der an object of compaflion, or where a man is found to

have been innocent, after he has been convifted, this power
of pardoning, as already mentioned, is very beneficial to the

nation.

On the whole, the committing to the judges the interpre-

tation of the laws, and the direi^fion of judicial procedure,

F tends
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tends to eftabllfli the reign of the Law; the devolving the

queftions to be tried, whether general or fpecific, on grand

or petit juries, who have every inducement to give a true

verdid;, tends to promote jujlke ; and the committing the

power of pardoning to the executive government, enables

the King to execute the laws not only vjithjujikc but with

jnercy. From a general review of the legillative, executive,

and judiciary pov/ers ellabliflied by our excellent Conflitu-

tion, we find that the divifion of the legiflative authority a-

mong King, Lords and Commons, produces Energy^ Wifdo?iiy

and Liberty in tlie a£ts of legiflation :—that the committing

the whole executive power to the King, promotes unity, fe-

crecy and expedition in the adminiftration of government

;

and the diflribution of the judiciary power among different

judges and juries, while the King is empow^ered to mitigate

the punifhment, or pardon the offender, tends to eftablifli

Lflic, Jujiice and Mercy ^ in our tribunals.

Although in defcribing the excellence of the Britifh Con.

ititution, which is bed done by analyzing its different parts,

we ffiould rather look at the nature^ than at the cffe8s of

that Conftitution (becaufe a bad government may occafion-

ally be well adminiftered) yet it is proper in this difcourfe to

point out fome of the effefts of our excellent form of go-

vernment, in promoting the general good of the nation.

From the various checks and deliberate procedure of the

different legillative bodies, our laws are paffed in fuch a

manner that there is a great probability that crude and il!

digefted lav/s will either be amended or rejeded. Experi-

ence has often verified this affertion.

From the perfect fecurity which is given in this country ta

property of every Idnd, all ranks of the people having equa-

lity of rights, though with a confiderable difference of for-

tunes, there is the greatcfl encouragement to national in-

duflry. And befides the advantages which we derive from
nature, our national wealth has certainly been promoted by
our free Conftitution.

From the fenfe that every man has of this fecurity, no
man is afraid of another ; and as a great writer obferves,

" political liberty confifts in fecurity j or at leaft; in the opi-

*' nion
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"' nion that we have of our fecurity." This opmlon in Bri-

fain is certainly well founded, and it adds much to the hap-

pinefs of thofe who do not poifefs affluent fortunes.

From the general attachment of all ranks to this Confti-

tution. Great Britain has ^hitherto been enabled to refifl: its

enemies with an energy beyond the proportion of its num-
bers J

and indeed, from its excefiive attachment to liberty, it

has perhaps fometimes exerted itfelf beyond its natural

itrength. No arbitrary king could have made fuch exer-

tions to fupport his tyranny, as Britain has done to prefcrve

her liberty.

From the fame fentiments of liberty, the prefs in Great
Britain has been generally free. This freedom has banifhed

iufpicion, detected vice, and promoted truth and virtue. The
abufe of this liberty only is punifliable j but the privilege is

enjoyed by every good citizen. And even when it is abufed,

or when a man is imprifoned for any crime, he can either

force a trial, or procure his enlargement by the Habeas Cor-

pus ad. In times of imminent danger, this act is fometimes

fufpended, and improper meetings and v/ritings are prohibi-

ted by temporary laws. Yet there is no nation in Europe
in which there is fuch liberty in fpeaking or v/riting, as in

Great Britain, or where a man*s perfonal liberty, his life and
property, are fo fecure as in this country. It may be pro-

per here to remark, that Sir Thomas More in his Utopia,

makes it " death for any to meet and confult concerning the
*' ftate, unlefs it be ehher in their ordinary council, or in the
'^' aflembly of the whole body of the people.*' So that in

this refpecl there is lefs reftraint in the practical conftitution

of Great Britain, than in the Utopian fcheme of that cele-

brated writer.

Thus wife laws, national v^^ealth, general happinefs arifmg

from an opinion of fecurity—national energy or ftrength

from attachment to liberty, and freedom of writing, fpeak-

ing and acting, fubjc6t to a few neceflary reflraints, are the

effe6ts of the excellent Conflitution of Great Britain.

It would be improper, while dcfcribing excellence, to

fpeak of objections ; for excellence is oppofed to deformity,

imperfedion, or vulgarity, not to falfehood. It has however

been
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been complained of, that the laws of Great Britain are com-
plicated, and the forms of legal procedure extremely tedi-

ous. The laws however cannot be fo fimple in a rich na-

tion and advanced ftate of fociety, as in a poor nation and a

rude age. As to their tedioufnefs, " Why,'* fays the illuftri-

ous Montefquieu, " is not juftice adminillered in Britain as

" in Turkey," i. e. in a fummary manner. The forms of

the law are both the price and the evidences of liberty.

—

They are thorns which protect the rofe, yet do not leffen its

fragrance, or diminifh its beauty. In thofe nations in which
they are unknown, the baftinado and bowftring fupply their

place.

PART 11.

nPHIS leads me, from confidering the Conftitution of Bri-
-^ tain abfolutely, to fhew its comparative excellence, by
comparing it, in the moft important articles, with the moll
diftinguilhed governments of antient and modern times.

It is obvious that it would be fwelling this difcourfe to an
unprofitable length, and loading it unneceflarily with fo-

reign matter, if I were to give you a very minute defcription

of the Conftitutions of other countries, for the purpofe of

fhewing the relative excellence of the Conflitution of Great
Britain. It will however be neceffary to defcribe the great

outlines of thefe as briefly as pofTible, yet fo as to give a ge-

neral idea of each of them, before pointing out their feveral

defeats, compared to our own excellent Conflitution. And
I fliall befatisfied with feledling the Conftitutions of Athens,

Sparta and Rome, among the antients ; and thofe of Venice,

Holland, America, and the different Conflitutions of France
fmcc the late Revolution in that country —among modern
nations.

I begin with the Conflitution ofAthens.

Not to fpeakof the Government of Athens in the time of

its Kings, or decennial Archons, or during the ufurpation

of Pifiltratus and his two fons (which continued nearly 70
years after the laws of Solon were publlfhed) the Conflitu-

tion of Athens was in a great rneafurc demociatical j and

after
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after Pericles has limited the powers of the Court of Areo-
pagus, it became a pure democracy. The people, who by
the laws of Solon had only a limited (hare of the government,

pafTed laws, chofe generals, and tried criminals, almoft en-

tirely by their own authority. By their Conftitution, the

Senate, which was eleded annually, and confifted firft of

400, then of 500 perfons, had the power of propofing every

thing before the people could judge of it.—There was a ra-

dical error in the formation of this body. It was too nume-
rous for fo fmail a flate, and k was too dependent from its

annual eledion. It was rather a body of reprefentatives,

though called a Senate ; and could never flop the torrents

of popular prejudice, paffions, and opinions. The Areo-
pagi, who were judges for life, were, as far as their powers
extended, the real Senate of Athens till the days of Pericles.

They reviewed the fentences of the different Courts .-

And even when the people met in their public affemblies,

the Areopagi could oblige them, not to alter, but to recon-

lider their opinions. And when this venerable Court,

which was compofed of all that had filled the office of Ar-
chon, defired the people to reconfider, they generally alter-

ed their rafh decrees.—The executive power of the flate was
partly divided among their nine annual Archons, partly ex-

ercifed by the Senate, and partly retained by the people, who
were mofl improperly allowed to pafs active refolutions. In

mcft cafes of importance, the judidary power W3.s diflributed

among fuch an indefmite variety of Courts, that almoll eve-

ry citizen of Athens was a member of fome Court or other ;

and in defcribing the occupations and charafters of a Spar-

tan and Athenian, the former was laid to be at his lajh, ac-

cuftoming himfelf to bear pain, the latter at his lawfuit, em-
ployed in deciding caufes. The Athenians had a Court for

trying inanimate things, by which any accident had been

occafioned ; where the ftrft criminal brought to trial was an

ax (by v.'hich an ox had been killed in the temple of Apollo)

The affembly of the people often tried caufes in the lall re-

fort, and fometimes indeed in the firft inflance, although a

republican alTembly was neither a proper court of judica-

ture, nor a proper court of review—And after Pericles, by

abridging the power of the Areopagi, had pulled up the an-

chor
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clior of the Athenian Conftltution, there was neither {lability

in the laws, vigour in the adminiftration, nor juftice in the

decifions of the democracy of Athens. The imperfeftions of

their legifialure were fo well known to themfelves, that they

had a law, very neceflary in their mobbifli government, for

punifliing every man, who propofed any decree that was

found to be afterwards a bad one. Their error in dividing

the executive power among fo rnany perfons, was very pro-

perly cenfured by Philip, their enemy,who faid that the Athe-

nians could find 7iine Generals every yeai", while he had

onlyone^ viz. Parmenio, in all his dominions. (Indeed the

gaining of the battle of Marathon, was occafioned in a great

meafure firft. by Ariftides, and then by the other generals

giving up the chief command to Miltiades.) Their fcanda-

ious abufe of their judicial power, in their public alTemblies,

was evidenced by the death of Socrates, by their agreeing to

deliver up Demofthenes, and their patriotic orators, and by

their impriioning, banifliing or putting to death, almofl: all

their great generals, from the brave Miltiades to the vene-

rable and uncorruptcd Phocion. After the banifhment of

the Pifillratidas, the Athenian government feemed, however

harfh it may found, to be founded on diffidence or diflruft of

all their public men. The virtuous Ariftides, by the fen-

tence of the cftracifm, was obliged to leave his country for

feveral years, becaufe he was called the jujl from refped to

his virtue : And the keeper of their public feal could only

hold his oflice for a fnigle day, and was incapable of being

re-eledcd.—I have been the more particular in pointing out

the defects of the Conllitution of Athens, in order that the

friends of Hberty and equality may know what the mofl

perfed democracy was found to be by experience. And I

think it is evident, that the popular government of Athens,

where the people palled la%vs rajhl)\ decided caufcs unjujUy,

and even came to many adive refolutions, in fhort where the

legi/lative power was in the 7nob, the executive divided among
a number of perfons, and the ordindiYy judiciary power won-
derfully diverfified and mdidQ :i /ubje6l of amu/ement, cannot

be compared to our excellent Conflitution, which is founded

on a liberal confidence, and yet cftablilhes a variety of

oppofite
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oppofite checks, and where the leglflative power is fo pro»

perly divided, the executive kept entire, and the judiciary fo

wifely diflributed, as in Britain.

The Conftitution of Sparta, which falls next to be con-

fidered, had for its objefl the liberty and hidepend^nce of the

Jiate, which Lycurgus, the legiflator of the Spartans, wiflied

to render durable and illuflrious, by preferving it from cor-

ruption. The liberty of individuals^ which confifls in refign-

ing no more than what is neceffary to give up for the ,good

of the public, was not at all in the view of their fevere legifla-

tor. Every thing in Sparta belonged to the public ; the in-

dividual citizens had ahnofl nothing. They ate in public,

and the men had all their exercifes in public. (A neigh-

bouring nation, which they had enflaved, both ploughed their

lands and performed all their menial fervices.) Their child-

ren were alfo brought up by the flate, not by their own
parents ; though providence has implanted, in all creatures,

fhe feelings of paternal afFe£lion.—Their Conftitution, with

which I am here chiefly concerned (but with which the man-
ners and even morals of the Spartans were clofely connefted)

was no doubt an ariftocracy, according to the jufter views,

which we in modern times have of the nature of the differ-

ent kinds of government, though Polybius has praifed it as a

well contrived fyftem, compofed of monardiy, ariftocracy,

and democracy. It was governed by tvjo Kings ^ therefore

could not be called a monarchy^ and partly by other twenty

eight perfons, who, along with the Kings, conftituted the fe-

natc. Here all laws were propofed, and pafled as bills are in

our Houfe of Lords : The people had only a power of re-

jecting them, 'i'hey were not allowed to fpeak or deliber-

ate ; but were obliged to meet in the open air, and could

only refufe or give their aflent to what the fenate had propof-

ed. About an hundred years after the death of Lycurgus,

five Ephori, a kind of tribunes of the people, (though ori-

ginally only judges in the abfence of both their kings, and

afterwards mediators between the Kings and the fenate) at

lafl: aflumed a power of putting their kings to death.

While the whole country of Laconia was divided into thirty

thoufand equal parts, and was cultivated by the Helots, (the

nation



[42 ]

nation which I formerly mentioned as enflaved) and while

gold and filver were prohibited, th^ judiciary power was not

much incumbered with bufmei's ; and the two kings, who
were the ancient judges, were not much ikillcd in matters of

law. The divifion of the executive poiuer between the two

Kings, and alfo the Senate, was often attended with bad

confequences, when there was any faction among the Sena-

tors, or ftrife between the Kings. Of this the murder of

Agis, one of the bed of their Princes (for no other crime but

attempting to reftore the laws of Lycurgus) by the tyranny

of the Ephori, and without the form of a trial, may ferve

for one example. And the murder of thefe very tyrants

foon after by another King, Cleomenes, will prove the

imperfe£tion of the Conllitution of Sparta. Exactly the re-

verfe of what is wifely fixed by the i3rici.fh Conftitution, its

Kings could be tried and condemned. But its fupreme

judges could not be impeached ; they could only be murder-

ed.
' The laws of Sparta being tirft propofed and pafled in the

Senate, might be rejected indeed, but could not be ainend-

ed by the people ; who had only that fhare of the legifla-

five authority, which our Kings enjoy, namely the power of

rejecting. It was not to be wondered that thofe laws were

crude, and often barbarous. The great aim of the Lacede-

demonian legiilators, was to deprive men of mod of the feel-

ings of humanity, which they accounted the weaknelTes of

human nature, and to render their people itrong, alert and

warlike.—With this view all fickly and deformed children

were deftroyed foon after their birth ; and the drefs of their

women, which did not reach to their knees, was calculated

to render them hardy, at the expence of that modeily which

is fo great an ornament to their fex. Nay, men were per-

mitted to lend out their wives by the laws of Sparta, which

rendered, and were calculated to render their people hardy,

but their women frequently unchafte, and their wives, even

in the highefl ranks, often unfaithful. When we add that

theft was permitted by their laws when it was done with dex-

terity, though fevercly punilhed when it was done aukward-

ly, and that thoufands of the Helots, when the poor people

multiplied too much, were murdered in cool blood by an in-

famous
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famous law, called Cryptia (or the ambufcade), we may fee

how many crimes were neceflary to prcferve the imperfei5t

Conflitution of Sparta. That Conflitution, with which, as

Ifaid, the manners and morals of the Spartans were clofe-

ly connedled, was preferred fo many years, not by its dou-

ble monarchy, its ariftocratical fenate, and rigid or tyranni-

cal Ephori, while the people had Httle political authority; but

by the aufterity of the manners of the Spartans, and by the

union of a few of the more manly virtues to all the ferocious

vices which prevent a nation from becoming effeminate. Our
excellent Conflitution which permits no ilavery to exift in

Britain, which unites induftry with liberty, which divides not

the executive power, but gives the people a principal fhare

both of the legiflative and judiciary powers, which preferves

the perfon of the King inviolable, but expofes its corrupt

judges to the inquifition and impeachment of the Commons,
and to the judgement of the Britifli Senate, tends to pro-

mote virtuous principles, andcherifh the bell feelings of hu-

man nature, and needs not to be fupported by theft, inconti-

nency, and murder.

It may be further obferved in regard to the ConfritutioRs

both of Athens and Sparta, that, though thefe might have

anfwered tolerably well in the fmall ilates in which they

were eftabliftied, each of which was not larger than one of

our counties, and both of which occupied lefs furface than

that of Yorklhire, yet neither of them could have anfwered

for a large and populous country like Britain. Indeed as

Montefquieu has very properly remarked, a republic is only

proper for dates of fmail extent. So much for the Gre-

cian republics, Athens and Sparta.

The Conflitution of Rome was different at different pe-

riods. It was at firfl a limited monarchy, with a Senate to

affifl or check its kings. Upon the expulfion of Tarquin, it

became in a great meafure ariflocratical. But I (liall here

confider the Conflitution of this military republic, only from

the firfl eflablifnment of the Tribunes of the people to the •

wars of Marius and Sylla. The executive authority was

fhared between the confuls and the fenate, and afterwards

the prcctors, &c.—The two former had originally all the

G power
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power of the ancient kings ; only this was limited by being

divided between them, and by the annual eledion of the

confuls. The Senate, which confided of three hundred
perfons, generally tranfadled all bufmefs with the ambaffad-

ors of other nations ; and propofed declarations of war and
peace, which for a long time were only ratified by the people.

Laws were paffed by the comitia curiata, or inhabitants of the

diftrids of Rome ; by the CGmitia centuriata^ or aifemblies of

centuries, in which the richer inhabitants formed the ma-
jority ; and by the comitia tribufa, where the whole thirty five

tribes, who had the privilege of voting, were the legiflators.

After the people had got the better of the Patricians, ibey tried

both public and private caufes in their affemblies ; and by their

decrees, called pkhifcita^ made ordinances, which were bind-

ing on all ranks in the (late, altho' the Patricians could not

attend thefe popular meetings. Thus, in the wantonnefs

of their licentioufnefs, like the common people of Athens,

they affumed both the kgi/lative and the judiciary powers.

This laft however was in general committed to the Equites

or Knights, who were both the coileftors of the revenue,

and judges of civil queflions. The praetor prefided in the

tribunals, and appointed arbitri or judges, fometimes centum-
viri, or courts compofed of an hundred and five perfons,

who were generally knights, and decided queftions of law ;

and in criminal trials, he named the judices fcle6li, whofe in-

ftitution probably gave rife to our juries. Befides thefe

diflributions of the proper judiciary powers, a kind of inqui-

litorial authority was committed to two Cenfors, who were
the general infpeclors of morals, and who at plcafure remov-
ed the citizens of all conditions into lower, or raifed them
to higher ranks. And in cafes of very imminent danger, or

particular emergency, the Romans created a Didator,
whofe power was above the laws, and from whofe judge-

ment, till a late period, there lay no appeal. He named a

mafter of horfe, who might be called the grand vizier,

while the dictator himfelf was a defpot, as long as his autho-

rity lafled.—The Conftitution of Rome was admirably ad-

apted for a republic, whofe objedl was the enlargement of

empire. The frequent changes of magiftrates, while the na-

tioa
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tion was brave and virtuous, and even the difputes betv/een

the Patrician and Plebeian families, no doubt called forth

great men. But the people were oppreffed by being kept

in perpetual wars, while the Roman laws againlt all debtors

were remarkably fevere, and every man of the mihtary age

was obliged to be a foldier. The affemblies of the people,

after they aflumed the whole legiflative, and in many cafes

alfo the fupreme judiciary power, paffed very improper laws,

and very unjuft fentences. The tribunes of the people, like

the Ephori of Sparta, and Cofmi of Crete, were held to be

inviolable : and polTefled a power of putting a ftop not only

to the legijlatmi^ but likewife to the execution itfelf ; which

as Montefquieu obferves, and as any attentive reader of the

Roman hiflory muftalfo remark, was attended with infinite

mifchiefs. The great hiftorian of Rome informs us that the

tribunes carried this power fo far, as to imprifon the con-

fuls, v/hen they would not excufe their friends in making le-

vies of foldiers—-and even their venerable cenfors, when they

would not admit fome of thofe worthlefs men intQ the fenate,

or make them fenators. Thefe difputes often ran fo high

that the Confuls were obliged to name a Diftator ; who was
alfo chofen when the Confuls difagreed, or when a danger-

ous war threatened the deftruclion of Rome. This was a

clear proof of the imperfection of a divided executive gov-

ernment, even when the territories of the republic were of

no great extent-—But when the limits of the empire were

enlarged, and the morals of the people were corrupted, a

republican government became every day more unfit, both

for the extent of territory, and the character of the Romans :

And whether a Marius or a Sylla, a Pompey or a Casfar,

was at the head of the government, the people were equally

deprived of their liberty, and the Roman Conftitution was
but a name. In general the principal imperfe61:ions of that

Conflitution may be thus fummed up. The legijlative au-

thority^ which fliould have been always divided, was at firft al-

mofl entirely engroffed by the fenate -, and afterwards ufurp-

ed by the people, and their factious tribunes. The executive

power of Rome wanted unity ; which in times of danger of-

ten rendered a didator necelTary even in the purelt ages,

and.
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and, when the republic became corrupted,'gave rife to perpe-

tual dictators, and atlaft to emperors. Thejudiciary power,
when ailumed by the afTemblies of the people, was often

abufed by popular leaders ; and in ordinary cafes was very

improperly committed to the equites or knights, after this

order of citizens became the collectors of the taxes. We
would think it very hard in Great Britain, if every man was
liable to be preifed to go into the army, and to be lent with

our marching regiments to any part of the earth : And we
would be hlled with indignation if our excife officers, or far-

mers offome of our taxes, were to be both judges and juries,

as well as prolecutors in the Court of Exchequer. Yet
Rome in the height of her glory, was fubje£l to both thefe

hardfliips : And the laft was fo great a grievance that the

illuftrious Montefquieu exclaims: " When the judiciary
" power of Rome was transferred to the farmers of the reve-
*' nues, there was an end of virtue, policy, laws, magiflracy
" and magiftrates." I think I need fay nothing more to

prove the fuperiority of the Britiih Conftitution, when com-
pared to that of Rome, excepting this, that with the Romans
the lufl of fovereign power, was greater than the love of

liberty.

From confidering the relative excellence of the Conftitu-

tion of Great Britain, compared with that of the moft cele-

brated nations of antiquity, I proceed to examine briefly the

Conftitutions of Venice, Holland, America and France,
which are fuppofed to contain fpecimens at leaft of the dif-

ferent kinds of political governments in modern times. The
two firll of thele are now at an end -, and fliall therefore be
confidered as concifely as pofllble.

The Conftitution of Venice was an ariftocracy. The exe-

cutive power was chiefly committed to the Doge and the

Pregradi ; the legiflative povv-er was vcfted in the Council

;

and the judiciary in the Quarantia, in ordinary cafes. But
in extraordinary ones, where Rome had her confer, and a
dictator, Venice had her ftate inquifltor, who frequently

iuftained both thefe chara£lers. Here the enlightened Mon-
tefquieu obferves, " The great misfortune of the people of
" Venice was, that all thefe different tribunals were compo-

" fed
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"' fed of magiftrates belonging to the fame body, which con-
" ftituted almoft one and the fame power." For all the
above courts were compoTed only of the nobihty. Yet it

muft be acknowledged, that, though there was no liberty to

the common people in the conftitution of Venice, there is

more wifdom in an ariflocracy than in a democracy ; and
that the Venetian republic could not probably have conti-

nued fo long if its Conftitution had been democratical.

—

This Conftitution however is now at an end. An hundred
and eighty years ago it was nearly overturned by the Spanifh
Ambaifador. But when Jaffier, one of the principal confpl-

rators favv the public rejoicings, at which the Doge, as ufual,

married the fea, by throwing a ring into the Adriatic, St.

Real informs us, that the tranquillity of the devoted Veneti-

ans infpired him, Jaffier, with the keenefl fenfibility ; and his

confcience was fo awakened, that he revealed the confpiracy,

when on the eve of being accomplifhed. The French Di-
rectory have had no fuch fenfibility, or compun6lion; but
notwithltanding all the promifes made of refcoring liberty

to the Venetians, and knocking off the chains of the com-
mon people, have afligned Venice as a province to the Empe-
ror of Germany, after having flript it of its v/ealth, and
plundered its arfenal. Its Conftitution however was never
comparable to that of Britain; but I felectcd it as the wifeft

modern ariftocracy.

The Conftitution of the feven united Provinces, of which
Holland was the chief, may claimafew-fentences, from their

former connexion with this country. It was a federal re-

public, in which the executive government was chiefly en-

trufted to a Stadtholder. It certainly was a great defed in

this confederacy, that the diiierent provinces, though of
very unequal riches and extent, had equal votes in the Hates

general, an<^ that the deputies reprefented a body of people,

and were not as in Britain chofen by particular electors, and
when elected, reprefentatives of the whole nation. The pro-

vinces alfo did not contribute to the expences of the ftate,

according to the proportion of fuffrages, but each province

had one vote. The judges and magiftrates were not chofen

by the ftates general, or by the ftates of the provinces. And
Montefquieu
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Montefquieu has on many accounts preferred the Conftitu-

tion of the republic of Lycia, in which the votes were in pro-

portion to the fize of the towns, the taxes in proportion to

the fufFrage, and where the judges and town magiflrates

were elected by the common council of the republic, to the

confederate government which lately fubfifted in the united

provinces. The power of the Stadtholder in thefe ftates was

indiredly too great, as he could often influence the election

of the dates general, whom he acknowledged to be his fove-

reigns. But his direct and conditutional power was too li-

mited, as he had only a fmgle vote when he took his feat ia

the national affembly ; confequently the executive power

of that republic could not conftitutionally defend itfelf a-

gainfl the encroachments of the legiflative; which in fadt

did often encroach upon the powers committed to the fu-

preme magiftrate. Yet the office of Stadtholder, when a

great Prince filled it a century ago, was in many refpefls

more formidable, than the royal prerogatives of a King of

Great Britain: And Vvilliam III. was faid to be King of

Holland, and only Stadtholder of England. This office of

Stadtholder was particularly obnoxious to a number of the

inhabitants, who did not conlider what the late Lord Little-

ton obferved concerning it. That it was a fpring in the Con-

flitution of this republic, which the founders of that Confti-

tution had wifely devifed, for quickening the flow motions

of the different dates of the confederacy. The people of

that country have now abolifhed the office of dadtholder,

and have edablifhed a new fydem in imitation of the French

Conditution. They will probably find themfelves in a

condition fimilar to that of the frogs in the fable, who peti-

tioned Jupiter to give them a King, and who infulted the log

that was thrown down among them, requeding a more ac-

tive fovereign, till Jupiter fent them a ferpent, who bit and

devoured them. Whatever Conditution they formerly had

or may obtain, they never had, and from their virtual fub-

jeftion to France, they can now have no hope of obtaining,

a form of government comparable to the Britifh Conditution.

The Conditution of the united dates of America is evi-

dently framed after the model of that of Great Britain. Only
the
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the Americans, in this refpeft much wifer than the French,

have made their government a federal one, becaufe their

country is by far too extenfive for a republic which is not

confederate. They have alfo wifely made the office of Pre-

sident, and thofejof the Senate, to endure for a much longer

term of years than they have prefcribed for the duration of

the houfe of reprefentatives. But though in both thefe cafes

they have acted upon principles fimilar to thofe of the Bri-

tifti Conftitution, not thofe of the French fyfhem-builders,

the defects of the American Conftitution, compared with

that of this country appear to me to be the following.-—The
Prefident^s office Ihould be for life, or for a much longer

term than it is at prefent. The office of Senators fhould

certainly be for life, and they fhould have no falaries, but be
independent of popular opinion, and of all emoluments due
to them as fenators ; becaufe they ought to be wife men, who
would oppofe the prejudices or caprices of the multitude,

while the houfe of reprefentatives ought on the other hand
to fpeak the fentiments of the people. Univerfal fufFrage,

alfo, in the choice of reprefentatives, cannot long anfwer in'

America, though at prefent it may be proper. When the

country of America becomes more clofely inhabited, and
when a greater inequality in the fortunes of the inhabitants

is introduced by commerce and by luxury, thefe defects will

be ftill greater, and will poffibly be remedied. At prefent

the American Conftitution is no douljt inferior to the Bri-

tifh, and certainly is relatively imperfe6t, and improper for

Britain to adopt. The different Conftitutions of France,

€ftablilhed fmce the late Revolution in that country, yet re-

main to be confidered, and to be compared with our own
excellent Conftitution.

The firft Conftitution, eftablifhed by the national, or as

it was afterv/ards called, the Conftituent Aflembly, commit-
ted the executive government chiefly to the King, with a

limitation as to the appointment of the greater proportion of

officers in the army and navy ; and devolved the legiflative

authority, almoft entirely, on what was called the legiflative

body. The King was only allowed a fufpenfive veto, and his

exercifing even this laid the foundation of all his mi for-

tunes.
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tunes. The French nation had fufFered fo much from the

arbitrary power of their former monarchs, though their late

unfortunate King had not itretched his authority fo far per-

haps as he ought to have done, that they abridged the King's

authority, more than the general good of the nation required

them to do. They liad endured far greater evils from the

various privileges of their numerous tribe of nobility, who
pofleiled great eltates, but paid no land tax in France (while,

unlike thofe of Britain, their younger fons were noble, and
their whole nobleife a diflinft clafs from the reft of their coun-

try) that in an unhappy moment, and it is faid without any-

previous defign, they abrogated all orders of nobihty, and all

diftindlions of honour—They did wrong both in weakening

their King too much, and in deftroying the tribe of nobleffe

without eftablifliing a Senate. They did not confider that

the executive power fhould be checked, but not limited in its

faculty of executing, and that their illuftrious countryman
told them long ago, " the fundamental maxim of a monar-
" chy is, 710 7iobUityy m king." They did not attend to the

volatile charafter of the French nation, nor to the rational

liberty of every free government, which certainly requires

there ihould be a fenate to moderate the heat of the reprefen-

tatives of the people : And they made an ill-digefted Con-
ftitution, which they wifhed to continue unaltered for thirty

years, but w^hich could not have endured nearly that time,

"without great alterations. That Conftitution, which from
the limitations of the King's prerogative, and from the total

•want of a fenate, had no balance or check within itfelf, nor

any proper diftribution of the different branches of political

authority, was foon overturned ; and the King, whofe per-

fon was declared inviolable, was murdered under the forms

of law by the national convention—A new Conftitution was

propofed upon the republican model, but was fufpended by
that monfter called a revolutionary goicvnmcnl ; and foon after

the death of Robefpierre, the prefent republican Conftitution

"was eftabliftied.—Of this I am now to fpeak.

In one refpect this ConlHtution is much fuperior to the lirft

one, which had fo many admirers in this country. It has

an
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an executive power, a Senate, and a Ploufe of Reprefenta-

tives. But in every refped it is far inferior to our own ex-

cellent Conflitution. The executive power of France is di-

vided among five perfons, called the Directory, inftead of

being committed to one ; the Senate, or council of ancients,

is filled up out of the number of the reprefentatives of the

people ; and even the five members of the directory are vir-

tually chofen out of this legiflative body. The Senate, or

council of antients, has indeed a nominal power of choofing

them from a lift prefented by the Council of five hundred :

But the latter has already learned to put none but weak men
in their Hft, except the five perfons meant to be diredors ;

fo that the fenate muft approve of thofe who are intended

lo be chofen by the other Houfe. All thefe conftituted au-

thorities are therefore liable to the fame "objection, which 1

quoted from Montefcpieu, refpecting the repubHc of Venice ;

viz. being chofen at the fame time with the legiflative body,
they in fa£t belong to the fame body, and cannot be proper

checks to each other. They are alio liable to other objec-

tions.—The divifion of the executive power muft be attended

with the worft confequences. As an ingenious author, who
wrote on the principles of the Britifli Conftitution about eight

years ago, remarks, " the divifion of the executive power ne-
" ceflarily introduces adual oppofitions, even violent ones,
" between the parts into which it has been divided; and that
" part, which in the iftue fucceeds fo far as to abforb and
" unite in Itfelf all the others, immediately fets itfelf above
*' the laws.'^ This actually happened in France a few months
ago, whenBarras, and his aflbciates in the directory, not only

over-ruled the other two directors, Barthelemy and Carnot,

but refolved to fend them into banilliment. De Lolme's
obfervation on this fubject has alio been verified, viz. '' that
" the executive power is more eafily confined when undi-
" vided." For the majority of the directors, after banifti-

ing Barthelemy (Carnot's fate being unknown), went to the

legiflative bodies, demanded all the obnoxious members,
who oppofed their ambitious plans, and without the (hadow

ir of
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of proof, or the leaft form of trial, have fent them along

with Barthelemy to Cayenne. In Britain, where party dif-

putes run very high, about 15 years ago, and where the

King can always fettle fuch difputes, by changing his mini-

iters, the feals were demanded from Lord North and Mr
Fox at midnight, which perhaps difturbed the reft of the

two ex-minifters, if they were not before apprized of their

danger. But this was all the diHiurbance that v."as given to

the leaders of the coahtion, who if they had been in France,

muft have perifhed with Briflbt, and the Girondifts, on
the fcaftbid, or would have been very fortunate if they had

been banifhed with Barthelemy and Pichegru. In fliort

the execucive power of France wants unity, the council of

antients vi'ants independence, and the council of five hund-
red, which could have refifted one King, is too weak to refifl

Jive or even ibrec dircdors. As to the judiciary power of

France, fmce the revolution in that country, it has been

fuch as would have difgraced the moft barbarous nation up-

on earth. Yet the humane and enlightened Montefquieu,

who v/as not only the ornament of France, but the moft pe-

netrating genius of modern times, told them long ago, that
*' the liberty of the fubjecl principally depended on the
" goodnefs of the criminal laws ; nay, that the knowledge of
" the beft rules, to be obferved in criminal judgements, is

" ?}iore intercjiing to mayikind, than any other thing in the uni-
*' verfe."—\ think I need not quote a ftronger evidence of

the imperfetftion of the different French Conftitutions,

whether its crippled monarchy, or its ambitious republic,

compared to the excellent Conftitution of Great Britain. I

ihali only add, concerning the prefcnt Conftitution of France,

and the fpirit of its leading men, that they feem to be much
more adapted for extending their territories, than for efta-

blifhing the liberties of the people, and that the more they

extend the limits of France, the more unfit they render it

for a republican government, efpecially for a republic that

is not confederate, but which is declared to be for ever one
and indivifiblc.*

"A
* Note.—Some time after the above differtation was compofed and

publicly delivered, ;'.nother revolution took place in France ; and in that
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" A very curious fpeclacle," fays Montefquleu, '^ it was,
" in the lait century, to behold the impotent efforts the En-
" glifli made for the eftabhfhment of democracy. As thofe

" who

volalile nation a new Conilitution followed that event, juft as a farce is

afted at the conclufion of a play, to amufe the audience. The author of

this dilTertation has drawn up a particular examination of this new Con-
ititution ; but he has hitherto deferred the publication of it, leil the work
of Sieyes and Bonaparte ihould be dellroyed before his commentary could

be printed. Before he refolve upon publifuing this particular examina-

tion, he fabjoins the following general ftriftures on the new French Con-

ftitution.

It was framed by ufurpers, and is founded on diftruft. It may admit of

a doubt, whether Bonaparte and Sieyes had any confidence in each other.

It is beyond difpute that they have no confidence in the French nation.

Bonaparte is the Grand Seignior, with the name of Chief Ccnful j and

Sieyes is the Mufti, of the nominal republic. The people, while they

feera to be every thing, have in reality no power iu the government.

—

The indivilible republic is frettered down into as many dillricts as there

are communes in France j for no French citizen c^.n enjoy any political

authority for the fpace of a year after he removes from one commune to

another. The empty name of French Citizen is denied to all perfons

who were not born in the republic ; and this title is forfeited by a French-

man's accepting any hereditary diftinction from u toreign nation, though

in alliance with France. Alio the exercife of a Frenchman's civil rights

is fufpended in fuch a variety of cafes, that it is evident that the framers

of this Conftitution are ignorant of the firlt principles of liberty, or had
refolved that the French nation Ihould enjoy as little liberty as poflible.

After the number of citizens who c?,n sflemble and vote in the communes
is limited by various illiberal articles, the people by a feries of decima-

tions are made the initruments of forging their own chains. For they

can only elect national eligibles, not reprelentatives. The Confervatory

Senate (the exiftence of which is a libel on the French nation), have the

power of compoiing the national lilts, of annulling the elections of any

department, and of choofmg, from a numerous lilt (o compofed and cor-

rected by themfelves, tlie great public functionaries of the nominal re-

public. The tribunes of the people are picked and culled by the fenate.

Thefe tribunes can only f[)eak^ or debate. They can neither initiate,

amend, nor reject a law, that is propofed by the government—not even a

money bill. The legiflative body, alio chofcn by the confervatory fenate,

cannot fpeak or deliberate, they can only vote by ballot or private fcruti-

ny •, confcquently the people can neither knovv the merits nor demerits

of the individu?:l legiflators. The firil Conful, Bonaparte, who has ufur-

ped that office for ten year', is really the fovereign, and pofleffes greater

prerogatives than any King of France poiTelled before the reign of Louis

XI. or perhaps till after the itates general ceafed to meet in the reign of

Louis XIII, The two inferior Confuls are only his viziers—though no:
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" who had a Hiare in the diredion of public affairs were
*' void of all virtue, as their ambition was enflamed by the
" fuccefs of the moft daring of their members, as the fpirit

" of a faction was fuppreffed only by that of a fucceeding
" faction, the government was continually changing, the
*' people amazed at fo many revolutions fought every where
" for a democracy without being able to find it. At length,
" after a feries of tumultuary motions and violent fliocks,

" they were obliged to have recourfe to that very govern-
" ment, which they had fo odioufly prefcribed."

Whe-

minally his colleagues. The allowing the government the fole power of
initiating or propofing laws, and alio of withdrawing them, when they
choofe, is equally dellruftive of national liberty and of found legiflation.

The judges, though originally chofen by the firft Conful, are removed
from their offices, whenever they ceafe to be inrolled in the different

national lifts ; but jullice will never be properly adminillered while the

judges are dependant. Indeed the tribunals of France, fince their revo-

lution commenced, have been a difgrace to human nature, and this Con-
ilitution is not calculated to make them re'fpedlable. As there is no li-

beral confidence in this government, the refponfibility of public funftion-

aries is but a name. lor there is no provifion made for puniftiing the
perfonal crimes of the three Confuls j the counfellors of Ifate are not re-

ijjonfible for giving bad advice. And no miniiier can be tried till this

council give him up for that purpofe—nor can the inferior agents of the
government be profecuted for the public crimes, which they committed
under the fanclion of minillers. The rights of men are now forgotten in

France, and only a few imperfedl articles refpefting perfonal liberty are
found in this ConO.itution, But the rewards of valour, in this military
government, are particularly attended to

;
^nd Ihow, that Bonaparte is

very anxious to fccure the fidelity of the Janiffaries, by whofe aid he
sccompliOied the revolution; while all future exemptions of emigrants
are interdicted ; and all property, however acquired, is fecured to the
prefcnt poffeffors. This Conltitution, by a Iblcmn mockery, %vas offered
to the people ; but only 12 days elapfedfrom the time that it was decreed
till the public fundionaries, as they are called, ufurped the offices in the
«dminillration. It ellabliffies a military government, or a firft Conful
fupported by an army, and with the forms of an ariltocracy, and an af-

fumed air of moderation in Bonaparte, is really a monarchy, governed
not by tundamental laws, but by prastorian guards, or Frencli Janiffaries.

The Britilli Conftitution needs not fuch a foil to fet off its charms.

—

But the friends of liberty and equality in Great Britain will receive
fomc inrtrudion, when they fee the ariilocracy of Venice, after feveral
rcvcluttons, tianfportcd to Paris, and a Corfican Adventurer, who had
been defeated before Acre, occupying the palace of the Capets.
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Whether this fhall alfo be the fate of the French Revo-

lution ; whether that nation lliall go on extending their em-
pire, and overturning the Conftitutions of the other govern-

ments of Europe ; whether they fhall after all their victories

experience all the calamities of war ; or whether, like an in-

dividual, after making too great exertions, they (hall feel

univerfal laffitude, and indulge themfelves in eafe and reft, to

repair the damages done to the body ; time alone can difco-

ver. But .he French nation, in this century, hath exhibited

the fame curious fpectacle to Europe, which the Englifh did

in the lafl one. The fame want •bf virtue has appeared in

all the leaders of their different faftions ; their ambition has

alfo been inflamed by the fuccefs of Robefpierre, the

Cromwell of France, though he died a violent death, after

fome years of tyranny ; the fpirit of the fadion of Mirabeau
was only fuppreffed by the fucceeding fadlions of Petion,

Robefpierre, Tallien, Carnot, and now Barras and his bre-

thren directors ; the form of government has been continu-

ally changing—limited monarchy, provifional democracy,

revolutionary government, and their prefent republic one

and indivifible : the French people themfelves are amazed
at fo many revolutions, and have fought for liberty and
equality every where without being able to find them.

—

Their motions have already been more tumultuary, and
their fhocks more violent than thofe of the Englifh, whofe

operations were more confined by their furrounding ocean,

though in their revolutionary paroxifms they made feveral

of the nations of Europe, France particularly, feel their

power. ]f the other nations of Europe had left the French

to themfelves, they probably would before this time have

had recourfe to that form of government v.hich they had fo

odioufly prefcribed. But whatever laurels they may gain,

thefe will not repair the lofTes which France has fuftained

by war, by profcriptions, and by the difregard of all thofe

principles which alone can render them free, virtuous, and

happy: And whatever Conftitution they may adopt, and

however much the extenfion of their empire may be injuria

ous to their own liberty, none of the forms of government

which they have as yet either propofed or eftabliflied, will

bear



C56 3

bear to be compared with the Britifh Conftitution, the rela-

tive excellence of which is fo very evident ; and the great

ieffons that we have to learn from the condud of France,

are, cautioufly and gradually to correft any abufes, which

have been occafioned by time ; and while we venerate our

excellent Conllitution, to beware left this become too good
for us, by our lofmg fight of thofe virtues that fit us for en-

joying liberty.

On a general review of the Conftitutions of the moft ce-

lebrated governments of antient and modern times, I think

it clearly appears, that tlic democracy of Athens, in which

the mob or their leaders ruled that ingenious people—the

ariftocracy of Sparta, in which the King, Senate and Ephori,

gave to the Lacedemonians almoft no authority, (though a

few manly virtues and ferocious vices prolonged the exiftence

of the republic)—the mixed government of Rome, where
the haughty patricians and ambitious plebeians, or their fac-

tious tribunes, ufurped the adminiftration by turns, agree-

ing only in one point, a defire to extend the limits of their

empire—the wife ariftocracy of Venice, which preferved a

linall territory for many centuries, though all the branches

of political authority were grafted upon the flock of their

nobility—the confederate republic of the feven united pro-

vinces, which was not cemented by principles of political

wildom, that could render the union ftrong and lafting,

and could only be held together by that very office of ftadt-

holder, which a number of the Dutch confidered as a badge
of flavery—the Conftitution of the united ftates of Ame-
rica, where the Prefident and Senate are as yet too depen-

dent on the people—and the late crippled monarchy, and
prefent ambitious republic of France (not to fpeak of its

monftrous revolutionary government),

—

are allfar inferior

to our cwn excellent Conjlitution^ whofe relative excellence

appears to the greateft advantage, upon being compared
with the moft celebrated governments of antient and mo-
dern times.

I have now endeavoured to flicw the excellence of the

Britifh Conftitution, both abfolutely, when viewed by itfelf,

and relatively, when compared to the Conftitutions of other

nations.
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nations. In viewing it abfolutely, I have confidered the dif-

ferent conftituted authorities, with the powers given to each

of thefe, and the checks which the Conftitution has eftabhfhed

againft the abufe of thefe powers ; and have fliewn that the

dillinguifhing features of the Britifli Conftitution, viewed in

this hght, are, a feries of trufts corrected by a fcries of

checks. I have alfo confidered the different branches of

poHtical authority, as wifely dillributed among the differ-

ent perfons; the divifion of the legiflative producing energy,

wifdom, and Hberty ; the committing the whole executive

power undivided, promoting unity, fecrecy, and expedition;

and the diflribution of the judiciary power, eftablifhing law,

juftice, and mercy—And farther, though in looking at ex-

cellence, we are to look rather at its nature, than to its ef-

fedls, yet we fee, that wife laws, national wealth, general

happinefs, energy of charader, and rational liberty, are the

effedls of our Conftitution, where the forms of law are the

keyftones of juftice, and the higheft in the arch of liberty.

I hope that this difquifition, though imperfect and fometimcs

minute, will be a more fatisfa6lory proof of the abfolute ex-

cellence of the Britifh Conftitution, than if I had pronoun-

ced an eulogy or panegyric in the moft animated figures,

or glowing language. For the excellent qualities of our

Conftitution are better defcribed by an unadorned explana-

tion, than by a laboured panegyric. Like the exploits of a

Britilh hero, celebrated by the chafte mufe of Addifon,

" Great in themfelves their genuine charms they boall •,

" Andthofe, who paint themtraelt, praile them moil.

In fliewing the comparative e^coWenzt of the Englifh Con-

ftitution, I could not avoid explaining the outlines, while I

fhewed the defeats of the conftitutions of other nations : Yet

1 venerate the humane Solon, the fevere Lycurgus, Cato, and

all the patriots of Rome ; I lament the fate of Venice, and

of the Seven united Provinces ; I revere the virtues of Wafii-

ington ; and I acknowledge the bravery of the French na-

tion, and their former politenefs of manners, (which fupplied

the place of humanity, and which has been ill exchanged

for their repubhcan feverity), though I find fault with their

crippled monarchy, abhor their revolutionary government,
and
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and have explained the defects of their prefent republican

conftitution. But I prefer, far above all the governments of

ancient and modern times, the political Conflitucion of

Great Britain ; and I think I have fhewn that this is not on-

ly abfolutely good, when viewed by itfelf, but relatively ex-

cellent, when compared to the Conilitutions of all the free

governments of the mofl celebrated nations, that have been

or are now exifling upon the earth.

This excellent Conilitution is at prefent expofed to great

danger from the ambition, may I not add, from the envy, of

France. I truft in providence that it fhall refift the attacks

of that powerful, ambitious, and, from many caufes, invet-

erately hollile nation. But events are not in the power of

man : And our Conftitution may be overturned, though it

cannot be equalled, far lefs excelled. Our enemies are as yet

making only their third or fourth experiment on liberty

—

We have been making many experiments in the courfe of at

lead thirteen hundred years. Should our venerable Confti-

tution perifli, by the violence of the French, or by the vices

of Britons, the laft of its furviving patriots may apply to this

excellent form of Government, Vv'ith the alteration of a few

words, what Bijhop Attcrbury propofed for the epitaph of

yohn Dryden :

CONSTITUTION! BRITANNICJE,
GUI LIBERTAS HUMANA

VIM SUAM ATQUF, VENERES DEBET,

£T, SI QUA IN POSTERUM PROGREDIETUR,
EST ADHUC DEBITURA.

To the Conjiituiion ofGreat Britain,

To wJjich the liberty of 7nankind

Owes its vigour and its charms.

And, ifitjhall afterwards make any advances,

Jsjiillfurther to be indebted.

THE END.

fHINTED HY J. CIIALMEK3 AND CO. CAST LKST RE KT.










