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Abstract 

In what follows, I engage in a wide-ranging discussion that captures the components of a 

metric of egalitarian justice (that is, the nature of the principles that specify what we aim 

to distribute equally) best designed to promote a minimally just state of affairs for not 

only, but principally, people with disabilities.   

First, I examine precisely what it is we mean when we refer to “disability”.  I do 

this to ensure we have adequately deliberated over, and subsequently identified, the 

particular group of individuals for whom we aim to promote justice.  I conclude this 

section by endorsing the so-called ‘interactional model’ of disability, and denying the 

accuracy of the ‘social model’.   

Second, I argue that while a focus on the capabilities approach can help provide 

us with an answer to the currency question that most closely approximates justice for the 

disabled, a minimally just state of affairs would nevertheless, fail to materialize should 

we opt to endorse such a conception of egalitarian justice.  I point to the inability of the 

capabilities approach to: i) accurately identify and calculate degrees of need or injustice; 

ii) be adequately sensitive to the diverse natural endowments when assessing need; iii) 

acknowledge the special moral importance of health as well as various other 

functionings. 

Finally, I conclude that a focus on first and foremost, condition, rather than 

opportunity, can better weather the challenges I present against a capabilities framework. 

More specifically, I suspect that a focus on both material conditions, and substantive 

freedoms or opportunities, is necessary to provide an adequate minimal conception of 
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justice.  I will argue that there are a set of material conditions that are lexically prior to a 

group of opportunities that must also be afforded within a conception of justice, and that 

merely providing the opportunities for these conditions is inadequate.   

In other words, I suggest that there are indeed, some functionings that must be 

assured within a minimal conception of justice, regardless of the choices exercised 

surrounding the securing of those functionings.  
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Chapter 1 

Introduction 

 

 

“I guess the only time people think about injustice”, quips Charles Bukowski’s character 

Jimmy in Ham on Rye, “is when it happens to them”.1  Surely it is not the case that most 

egalitarian theorists do not care about people with disabilities.  Nonetheless, traditional 

views of justice have often theorized that people with disabilities and other marginalized 

individuals are beyond the scope of justice.2

                                                      
1 Charles Bukowski, Ham on Rye (Boston: Black Sparrow Press, 1982), 198. 

  This is because, I think, many of the 

philosophers working on these problems are not disabled, and perhaps have not 

encountered a serious disability in their day-to-day lives in any meaningful way.  Thus, 

perhaps an explanation for the exclusion of people with disabilities from the majority of 

contemporary egalitarian discourse is because those who are doing the theorizing have 

not experienced the kinds of injustice people with disabilities have, and consequently, 

have not been forced to think about it.  This is not to suggest that in order to work on 

issues related to people with disabilities, one must be disabled themselves, but rather, it is 

2 John Rawls, Political Liberalism (New York: Columbia University Press, 1993); Bernard Williams, “The 

Idea of Equality,” in Philosophy, Politics, and Society (Second Series), ed. Peter Laslett and W. G. 

Runciman (Oxford: Oxford University Press, 1969), 110-31. 
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something entirely different.3

In Frontiers of Justice, Martha Nussbaum makes disability a primary issue that 

we can no longer ignore.  She argues that of the many problems plaguing contemporary 

accounts of justice, there are three unsolved problems that deserve our utmost attention:  

impairment and disability; nationality; and species membership.

  People with disabilities have been put by the wayside in a 

very innocent manner – most egalitarian theorists have often simply not thought about 

people with disabilities because, at first glance, the type of injustices they suffer does not 

closely resemble the type they are most familiar with or find most pressing. 

4

                                                      
3 For an excellent discussion about this matter, see Simo Vehmas, Deviance, Difference and Human 

Variety: The Moral Significance of Disability in Modern Bioethics (Turku: Turun Yliopisto, 2002), 20-24. 

  Nussbaum contends 

that disability, and particular, its omission from the concerns of contemporary 

egalitarianism, is an especially pressing problem.  Certainly the exclusion of people with 

disabilities from the domain within which judgments of justice are made is problematic 

for numerous reasons.  First, by limiting the scope of justice to include only those who 

are perceived to have the ability to perform a particular act or function, classical theorists 

exclude a large segment of the population on the basis of ablest assumptions.  In fact, the 

2011 World Report on Disability, released by the World Health Organization, estimates 

that more than one billion people in the world (approximately 15 percent of our 

4 Martha Nussbaum, Frontiers of Justice: Disability, Nationality and Species Membership (Cambridge: The 

Belknap Press of Harvard University Press, 2006), 14. 
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population) live with a disability and that nearly 200 million of these people experience 

difficulties in functioning.5

Secondly, while the injustices suffered by people with disabilities do not in any 

immediately obvious manner bear strong resemblances to the injustices suffered by able-

bodied individuals, the consideration of people with disabilities within egalitarian 

conceptions of justice can serve to highlight general inadequacies with egalitarianism that 

do in fact, affect able-bodied persons.  Problems of justice which affect able-bodied 

individuals are often in greater relief in people with disabilities, allowing for easier 

identification and rectification of unjust circumstances.   Accordingly, the pursuit of 

justice for people with disabilities should no longer be viewed as a solitary exploration 

for disability advocates or theorists, but should instead, be perceived as crucial to the 

advancement of egalitarian scholarship as a whole. 

 

Theorists such as Rawls postpone the more extreme forms of needs or deprivation 

that arise when examining disability.  This is of course, most often by design and not 

omission.  Nevertheless, no mechanism through which the inclusion of people with 

disabilities might take place is presented.  This seems to run amok with our most 

common intuitions regarding the purpose and goal of promoting a society of equals.   The 

fair treatment of people with disabilities is surely difficult for classical theorists because 

as Nussbaum suggests, many people with disabilities require atypical social 

                                                      
5 World Health Organization, World Report on Disability (Geneva: World Health Organization, 2011),  xi 
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arrangements, including a wide variety of care.6

With scarce resources and competing interests often pulling intuitions concerning 

the scope of justice in opposing directions, egalitarian theorists have arrived at an 

impasse.  In what follows, I hope to provide an escape from this predicament by arguing 

for a conception of egalitarian justice that more closely approximates equality for people 

with disabilities. 

  Thus, if disabled individuals are to live 

integrated lives, they require recognition of the social barriers preventing their full 

participation – simply shifting the spotlight to individualistic deficiencies is inadequate. 

 I hope to inject a discussion of the practice of justice – of the applied aspects 

associated with the implementation of various strands of egalitarian thought.  I do this not 

only because assuring justice for people with disabilities is of great interest to me, but 

also because I feel egalitarians have been theorizing in isolation.  Instead of 

acknowledging the primacy of disability, theorists have been striving toward justice in a 

misguided manner.  We need to view the experience of disability as one that can lead our 

notion of equality to closer approximate justice.  Instead, egalitarians, and more 

specifically, capability theorists, have been formulating a currency of egalitarian justice 

in the hopes that it can stand alone and bring people with disabilities along with it.  In this 

sense, capability theorists have been putting the cart before the horse.  They have been 

attempting to drag the disabled behind a conception of equality toward justice.  Instead, 

they ought to be allowing the experiences of people with disabilities to lead equality to a 

                                                      
6 Nussbaum, Frontiers of Justice, 99. 
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just state of affairs.  It is only when we properly affix the horse to the cart that we can 

begin to approximate justice for not only, but principally, people with disabilities. 

Despite the postponement of questions of disability, theorists like Rawls drew our 

attention to the fact that people with disabilities are a paradigm example of the most 

marginalized and least advantaged within a pluralistic conception of well-being.   

What follows is an attempt to address the questions concerning people with 

disabilities left by Rawls.  His conception of justice as fairness is often viewed as a 

launching point for contemporary egalitarian theorizing,7 and it is my belief that in order 

to promote an adequate and inclusive notion of justice, the accommodation of people 

with disabilities into egalitarian thought must be accomplished.  This view can retain 

Rawls' notion that principles of equality should be designed to regulate the kinds of social 

cooperation to be promoted,8 whilst moving beyond the narrow answer to the question of 

who should be included within the scope of equality.  Without a proper account of the 

currency of egalitarian justice, many of our political and moral intuitions become answers 

to large philosophical questions with little practical significance.9

                                                      
7 Nussbaum, Frontiers of Justice, 99. 

  Equality is entrenched 

in the constitutions of some countries and is accepted in many others as fundamental to 

the notion of governance. It often assumes that certain basic problems are likely to occur 

and seeks to address the way in which rules are fashioned and how institutions, and rights 

8 John Rawls, A Theory of Justice (Cambridge: Harvard University Press, 1971), 11. 

9 Nussbaum, Frontiers of Justice, 415. 
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and duties are organized and defended.   The notion of equality has been used as an 

organizing framework, at least nominally, without having a foundational framework 

established that is inclusive of all those we wish to promote justice for. 

The impasse that has emerged within contemporary egalitarian discourse 

threatens both theoretical and empirical development in political philosophy and society.  

What follows is an attempt to begin to articulate a metric of egalitarian justice to ensure 

the abolishment of the injustices currently perpetuated against people with disabilities. 

I call my approach to justice ‘The Foundational Material Conditions Approach’.  

Unlike Nussbaum’s capabilities approach, this approach acknowledges that there are at 

least two distinct types of functionings – those that require securing, and those that 

require the opportunity to secure.  The first type of functionings represent the 

foundational material conditions of society.  The second type of functionings are similar 

to those the capabilities theorist endorses and consist of the various doings or beings that 

individuals ought to have the opportunity to secure.   

In developing this approach, I divide my work into three sections.  The first is a 

section designed to enhance clarity.  The second section establishes three inter-related 

critiques of the capabilities approach.  The third and final section advances this 

substantial amendment to the capabilities approach, and attempts to preemptively address 

major potential criticisms against such a conceptualization.  In this same section, I 

reexamine the critiques developed previously to critically engage with the conception I 

endorse.  In other words, I clarify what the experience of disability entails in order to 



 

7 

 

have an adequate foundation from which to criticize the capabilities approach.  This 

criticism leads to, amongst other things, a recognition of the special moral importance of 

health that leads to the endorsing of the foundational material conditions approach. 

 

 

Section ‘2’ – Defining Disability: Metaphysical not Political 

This section of my work examines what we mean when we refer to someone as being 

disabled.  This question is asked for at least two reasons.  First, it helps us to better 

understand why contemporary egalitarian theories have failed to provide an adequate 

minimal conception of justice for the disabled.  Second, it ensures we all have a relatively 

similar understanding of what is at stake.  It ensures we are referring to the same group of 

people when we make the claim that a theory of justice appears to be inadequate because 

it excludes people with disabilities in manner x, y, or z.  

Justice theorists have failed to promote an adequate conception of justice for 

people with disabilities because first, people with disabilities have often been excluded 

from the scope of justice altogether.  For example, Robert Nozick acknowledged that 

people were disabilities were ‘disadvantaged’, but suggested that these forms of 

disadvantage were to be addressed outside the realm of justice, through charity or acts of 

benevolence.10

                                                      
10 Robert Nozick, Anarchy, State & Utopia (New York: Basic Books, 1974). 
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Second, theorists have also been working with an inadequate conception of 

disability – this is why it is important we specify precisely what we mean when we state 

that someone is a person with a disability, or that some condition results in a disability.  

For example, Mark Stein classified disability as a health related condition - as disability, 

pain and injury.11  If we adopt a conception of justice that relies upon an insufficient 

understanding of what constitutes ‘disability’, it is no wonder existing conceptions of 

egalitarianism are unable to promote the full inclusion of people with disabilities.  I, like 

Nussbaum before me, take for granted that first, the accommodation of people with 

disabilities is within the scope of justice.  If we are attempting to establish an adequate 

minimal conception of justice, the inclusion of people with disabilities within the realm 

of those to whom justice is owed, is essential.  Second, I suggest that disability is a 

complex relationship between traits inherent to an individual, and the external, socially 

created barriers to that individual.12

Recent discussions surrounding the conceptualising of disability has resulted in a 

stalemate between British sociologists and philosophers.  The stagnation of theorizing 

that has occurred threatens not only academic pursuits and the advancement of theoretical 

  This later claim is perhaps more difficult or 

contentious. 

                                                      
11 Mark Stein, Distributive Justice and Disability: Utilitarianism Against Egalitarianism (New Haven: Yale 

University Press, 2006), 24. 

12 Tom Shakespeare, Disability Rights and Wrongs (New York: Routledge, 2006). 
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interpretations within the Disability Studies community, but also how we educate and 

advocate politically, legally, and socially. 

More pointedly, many activists and theorists in the UK appear to believe the 

British social model is the only effective means of understanding and advocating on 

behalf of people with disabilities.13  This model, largely reliant upon materialist research 

traditions, contends that disability is a form of social oppression and hence, is a 

phenomenon that should be conceptualised in social terms.14

Concurrently, many bioethicists and philosophers have embraced what Tom 

Shakespeare has classified as an ‘Interactional Approach’ to disability – that “the 

experience of a disabled person results from the relationship between factors intrinsic to 

the individual, and the extrinsic factors arising from the wider context in which she finds 

herself”

  Individual properties such 

as impairments are disregarded as they are viewed to be unimportant in the analysis of 

the social causes of disability.   

15

I intend to demonstrate that the benefits of the British social model are now 

outweighed by its burdens.  I suggest, as Jerome Bickenbach has, that while it may be 

somewhat churlish to critique the social model in light of its political success, taken 

. 

                                                      
13 Ibid. 

14 Simo Vehmas and Pekka Makela, “A Realist Account of the Ontology of Impairment,” Journal of 

Medical Ethics 34, no. 2 (2008): 93-95. 

15 Shakespeare, Rights and Wrongs, 55. 
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literally, it implies that people with disabilities require no additional health resources by 

virtue of their impairments.16

Despite the eloquent arguments that have preceded me by interactional theorists,

 

17

 

 

none have been accepted as evidence of fallacious reasoning by British social model 

theorists.  This section is an attempt to clarify why it is that the types of arguments British 

social model theorists have been offering are misguided.   I suggest that the British social 

model, unlike an interactional approach, is unable to provide a realistic account of the 

experience of disability, and subsequently, unable to be properly utilized to ensure justice 

for people with disabilities. 

 

                                                      
16 Jerome E. Bickenbach, “Measuring Health: The Disability Critique Revisited,” paper presented at the 

Third Annual International Conference on Ethical issues in the Measurement of Health and the Global 

Burden of Disease (Cambridge, Massachusetts: Harvard University School of Public Health, April 24-25 

2008).  

17 Examples of these arguments will be provided in section 2.  That said, perhaps most noteworthy of these 

critiques are the following: Shakespeare, Rights and Wrongs; Simo Vehmas and Pekka Makela, “The 

Ontology of Disability & Impairment: A Discussion of the Natural and Social Features,” in Arguing about 

Disability: Philosophical Perspectives, ed. K. Kristiansen , S. Vehmas and T. Shakespeare, (London: 

Routledge, 2008); Jerome Bickenbach et al., “Models of Disablement, Universalism, and the International 

Classification of Impairments, Disabilities and Handicaps,” Social Science and Medicine 48, no. 1 (1999): 

1173-87; and World Health Organization, International Classification of Functioning, Disability and 

Health (Geneva: World Health Organization, 2001). 
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Section ‘3’ – Capabilities & Disability 

An adequate foundation of disability theory will allow me to consider how we might 

begin to accommodate people with disabilities into an egalitarian framework.  I begin by 

providing a thorough background of the capabilities approach.  I highlight the difference 

between capabilities (substantial freedoms – what a person is able to be or do) and 

functionings (active realizations of a capability or set of capabilities), and stress 

Nussbaum’s emphasis on the former, rather than the latter. 

Next, I briefly justify what might at first glance, be thought to be a hasty move to 

the capability approach.  I appeal to Amartya Sen’s critical analysis given in his Tanner 

Lecture, and also examine the recent work of Mark Stein prior to moving to a critical 

engagement with the capabilities approach.   

I endorse Sen’s critical engagement with welfarism, and suggest that strict 

welfare-based conceptions of justice are inadequate.  I, like Sen, believe that welfarist 

conceptions of justice compound, rather than rectify injustices against people with 

disabilities. 

I move on to address why Sen deemed it necessary to push away from a resourcist 

conception of justice, and in particular, a Rawlsian conception of resources.  I suggest 

that despite it being a somewhat dated critical appraisal of resourcism, that Sen’s critical 

engagement is still relevant today.   

And while capability theory does not go without criticism in contemporary 

literature, I feel there is a great deal of room for the kind of critiques that might be 
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established when taking people with disabilities into consideration.  I offer three 

interrelated critiques against the capabilities approach in an attempt to gain insight into 

the changes necessary to adequately promote justice for people with disabilities.  This 

critical engagement and the changes suggested as a result of it all inform the foundational 

material conditions approach. 

 The first critique I launch involves a distinction I make between horizontal 

spectral analysis (the ordering of a capability among other capabilities) and vertical 

spectral analysis (the assessment of the opportunity or ability to achieve, secure, or 

perform a particular capability distinct from considerations of the relationship to other 

capabilities). 

I begin to make this distinction by focusing on an analogy put forth by Wolff and 

De-Shalit.  In Disadvantage, they acknowledge the necessity of ranking the various 

capabilities and employ a mechanism they refer to as ‘complex evaluation’ to provide a 

more robust classification of well-being.  They cite decathlon scoring as a prime example 

of how to weigh seemingly different events to arrive at a singular conclusion about an 

individual’s overall performance.  In the case of a decathlon, the performance being 

evaluated is an individual’s athletic ability.  In the case of capabilities, the evaluation is 

being made about an individual’s well-being. 

I follow Wolff and De-Shalit’s discussion concerning the decathlon analogy and 

concur with their conclusion that first, we can, in theory, measure well-being through a 

complex system of evaluation.  Second, I agree with their astute point that we must arrive 
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at, at last a partial ranking of capabilities.  Here Wolff and De-Shalit offer what I think is 

a compelling example shoring-up this claim. 

I then utilize this decathlon analogy to develop the distinction between horizontal 

spectral analysis and vertical spectral analysis that I mentioned briefly above.  I believe 

that this analogy can also shed light on what I view to be a more serious problem 

plaguing the capabilities approach.  Recall, I refer to the ordering of capabilities as the 

horizontal spectral analysis – the ranking of capabilities among other capabilities. Wolff 

and De-Shalit acknowledge, at least in part, that a horizontal spectral analysis must occur 

in order to arrive at a minimally just notion of well-being within a capabilities 

perspective.   

The primary claim made by me in this section however, involves the 

measurement of particular functionings.  I believe the decathlon analogy can also assist 

us in examining this aspect of capability theory.  I call this assessment the vertical 

spectral analysis – the assessment of the opportunity or ability to achieve, secure, or 

perform a particular capability, distinct from considerations of the relationship to other 

capabilities.  An adequate account of particular capabilities requires factoring in the 

social variations that impede our ability to properly situate individuals above or below a 

fundamental threshold.  

In this section I put forth an argument suggesting the capabilities approach is 

unable to properly take these social variations into account, and as such, fails to 
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adequately perform a vertical spectral analysis. I argue that our inability to properly 

complete this analysis is a primary problem associated with the capabilities perspective. 

After exploring the inability of the capabilities approach to properly assess need, I 

begin to explore the further subtleties associated with how conceptions of justice identify 

and rectify the situations of the less well-off.  I continue by taking a closer look at 

critiques launched by Thomas Pogge against Nussbaum, as well as the response given 

from Elizabeth Anderson in support of the capabilities approach. 

Pogge suggests that the capabilities approach stigmatizes individuals in both the 

assessment of need, and provision of resources and accommodation, thus undermining an 

essential aspect of one’s human dignity.  Here I ignore, if only briefly, the claims I made 

previously about the inability of the capabilities approach to adequately assess need, and 

instead, examine how it would go about performing that function were it not unable to 

complete a vertical spectral analysis.  In other words, I ask, if the capability approach 

were able to assess need, would it stigmatize individuals in the process?   

I continue by arguing that one of the primary measures of the success or failure of 

a conception of egalitarian justice ought to be its ability to avoid the further 

stigmatization of vulnerable populations.  I refer to the ability to not further stigmatize 

individuals on the basis of naturally acquired skills or endowments as stigma-sensitivity.  

With reference to the above question, I argue that despite the clear strengths of the 

capabilities approach, it nevertheless fails to be as stigma-sensitive as alternative 
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conceptions.  I suggest that it does in fact, unnecessary potentially stigmatize individuals 

further on the basis of naturally acquired skills or endowments.   

Here Pogge offers both an explicit, and implicit critique of the capabilities 

approach that I believe Elizabeth Anderson and I successfully shield the approach from.  

However, I suggest that the capabilities approach is, by its very design, prone to being 

less stigma-sensitive than numerous other conceptualizations of justice. 

More specifically, I suggest that when examining competing claims of justice, 

attention ought to be paid to how we might begin to operationalize redistributive 

measures and assess need in a society where these values of equality and justice are 

endorsed.  I make a modest and I think, self-evident claim that, when comparing two 

equally desirable conceptions of justice, priority ought to be given to the 

conceptualization that is more stigma-sensitive – that stigmatizes those in need less than 

other, competing claims.  I then go on to defend a more ambitious claim, suggesting that 

strict opportunity-based accounts of distributive justice increase the likelihood of further 

marginalizing individuals on the basis of naturally acquired skills or endowments. 

I conclude this section by placing an emphasis on health.18

                                                      
18 While I recognize there is an equally rich discussion of what constitutes health as there is with the 

defining of disability, here I follow Lennart Nordenfelt’s theory of health.  In “The Concepts of Health and 

Illness Revisited,” Medicine, Health Care, & Philosophy 10, no. 1 (2007): 7,  Nordenfelt suggests that “A is 

completely healthy if, and only if, A has the ability, given standard circumstances, to reach all his or her 

vital goals.”  This is especially helpful for our analysis as we are concerned with doing or beings – with 

  I assert, as Norman 

Daniels has before me, that a conception of justice must acknowledge the special moral 
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importance of health.  I proceed by first, outlining the manner in which Daniels answers 

the three central questions concerned with justice for health.  Second, I use this 

examination as a launching point to examine how the capabilities approach can address 

topics justice and health.  Here I focus exclusively on Jennifer Prah Ruger’s conception 

of justice and health.   

The final portion of this section is a critical engagement with Ruger. I argue that a 

focus on condition can begin to satisfactorily explain why health ought to receive special 

moral importance.  I suggest a more nuanced recognition of Sen’s notion of ‘basic 

capabilities’ can get us closer to adequately characterizing capabilities.   

I argue, contra Nussbaum, that there are in fact, two distinct kinds of 

functionings.  First-order functionings are similar to Sen’s basic capabilities, but the 

distinction between these and second order functionings is much stronger than the 

distinction between basic capabilities and non-basic capabilities.  First-order functionings 

specify the material conditions to be assured for everyone.  These functionings are 

required for all to lead a fulfilled, minimally just life.  Second-order functionings are the 

types of functionings everyone ought to have an opportunity to secure. 

  

 

                                                                                                                                                              
functionings.  Nordenfelt also focuses on function and defines health or illness as the experience of a 

successful or failed capacity to act in a desired manner.  This definition will be taken to be true of health for 

the analysis that follows. 
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Section ‘4’ – The Foundational Material Conditions Approach 

After having presented the three abovementioned critiques of the capabilities approach, I 

begin to examine what might be the constructive component associated with my 

destructive engagement with capabilities.  In this final section I explore further the 

distinction between first and second-order functionings presented in the previous section. 

 More specifically, I advance a modified conception of the capabilities approach 

that takes into account these criticisms and I call this approach ‘The Foundational 

Material Conditions Approach’.  This approach acknowledges that there are different 

types of functionings, varying in importance.  I make the distinction between first-order 

functionings and second-order functionings, suggesting a failure to secure the former 

results in corrosive disadvantage, whereas the mere opportunity to secure the latter is 

sufficient.   

I then move on to examine a major potential criticisms that I think one might 

attempt to launch against this approach.  I then demonstrate why it ought not to be 

regarded as damning. 

 I conclude by examining how the foundational material conditions approach I 

have advocated on behalf of, engages with the criticisms presented in the previous 

section.  Ultimately, I conclude that while the approach is far from perfect, it appears to 

retain the benefits of the capabilities approach, whilst minimizing (or addressing) the ill-

effects of the critiques launched against the capabilities approach. 
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 That said, prior to engaging with the capabilities approach, or with the 

modifications or critiques I have mentioned, I think it is pertinent to examine the 

experience of disability in greater detail. 
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Chapter 2 

Defining Disability: Metaphysical not Political 

 

 

As mentioned previously, recent discussions surrounding the conceptualising of disability 

has resulted in a stalemate between British sociologists and philosophers.  Whilst many 

activists and theorists in the UK argue that the British ‘social model’ is the only effective 

means of understanding and advocating on behalf of people with disabilities,19

I believe others before me have successfully demonstrated that the benefits once 

stemming from the British social model are now outweighed by its burdens.  Therefore, 

instead of offering yet another critique of the social model, I endeavour to show that the 

would-be criticisms launched against the interactional model by social model theorists 

are ineffective by their very design. 

 many 

bioethicists and philosophers have embraced an ‘interactional approach’ to disability. 

I will begin by outlining precisely what is at stake here – what each of these so-

called models represent.  Secondly, I will introduce some general remarks in favour of 

the interactional model, and will restate what I view to be one of the most convincing and 

thorough refutations of the social model of disability.  I will then characterize the nature 

of this debate further to demonstrate why the criticisms from British social model 
                                                      
19 Shakespeare, Rights and Wrongs. 
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theorists ought not to be taken seriously.  More pointedly, instead of attempting to 

provide yet another critique of the social model, I think it is better to characterize the 

debate in a new light to demonstrate why social model theorists have offered no standing 

criticisms of the so-called interaction model of disability. 

 

 

What are the ‘Models’ of Disability? 

First, let me begin by clarifying precisely what it is that I am referring to when I use the 

phrases ‘social model’, ‘British social model’, or any other immediately obviously 

variants I may use interchangeably.  The understanding of disability that emerges from 

such a model can I think, rightly be seen as originating from a push away from 

medicalized understandings (or ‘medical model’ ways of thinking) of what it means when 

we talk about disability.  More specifically, social model theorists reject the idea that we 

can define disability as some sort of medically observable deviation from biomedical 

norms.  These deviations from the norm can, according to medical model theorists, be 

attributed to disease, trauma, or other health-related conditions.20

                                                      
20 Bickenbach et al., “Models of Disablement,” 1173; Jerome Bickenbach, Physical Disability and Social 

Policy (Toronto: University of Toronto Press, 1993): 12-15. 

  We can hash out these 

differences between the social model and the medical model further by examining what it 

is that each model would endorse by way of intervention to undo any hardships resulting 

from disability.  The medical model of course, treats any functional limitations that arise 
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from the experience of disability as a medical phenomenon, treatable by medical or 

technological means and perhaps even preventable through biological engineering or 

screening.  This model is also sometimes referred to as an individual pathological model 

due to its focus on the inability of individuals.21

Conversely, the social model adopts a more social pathological approach and sees 

preventative measures associated with the ill-effects of disability as originating in the 

elimination of social, geographical, political, and legal barriers.  A social model views 

disabling effects as resulting from social organization, and not as residing in individuals.  

Take what I view to be a paradigmatic quote from Michael Oliver to summarize this 

position.  He states: 

 

 
It is not individual limitations, of whatever kind, which are the cause of 
the problem, but society’s failure to provide appropriate services and 
adequately ensure the needs of disabled people are fully taken into account 
in its social organization.22

 
 

 
In fact, the social model makes a distinction between impairment and disability, 

suggesting that impairment can be defined in individual and biological terms, while 

                                                      
21 Marcia Rioux, “Disability: The Place of Judgement in a World of Fact,” Journal of Intellectual Disability 

Research 41, no. 2 (1997): 102. 

22 Michael Oliver, Understanding Disability: From Theory to Practice (New York: Saint Martin’s Press, 

1996), 32. 
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disability instead, ought to be defined as a social creation.23  According to social model 

theorists, disability is what makes impairment a problem.  The guiding belief here is that 

the social barriers and oppression resulting from these barriers are what constitute 

disability.  In other words, impairment is not a problem, it is the way difference and 

impairment manifest themselves in our social institutions that results in a problem.24

Interaction model theorists instead, believe that we require a different 

understanding of disability than what this dichotomy can offer us.  Instead, disability 

ought to be regarded as a complex interaction between the traits inherent to a person (or 

one’s impairment), and how these traits manifest themselves in the environment they find 

themselves in (the disabling facts of one’s impairment).  Shakespeare sums up this 

position eloquently when he says “there can be no impairment without society, nor 

disability without impairment”

  

Social model theorists have tended to rely upon this dichotomous way of characterizing 

debates associated with the definition of disability.  This binary is one that no longer 

exists in any important way.   

25

                                                      
23 The distinction has been acknowledged to originate from a distinction made in: Union of the Physically 

Impaired Against Segregation, Fundament Principles of Disability (London: Union of the Physically 

Impaired Against Segregation, 1976). 

.  After all, without having an impairment, if we rely 

upon the characterization of impairment given to us by social model theorists, it is 

impossible to experience disabling barriers.  Shakespeare rightly states that while 

24 Shakespeare, Rights and Wrongs, 34. 

25 Ibid. 
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impairments may not be a sufficient cause of the hardships or difficulties people with 

disabilities must endure, impairments appear to be necessary.26  If there is no relationship 

of this sort between impairment and disability, then disability becomes a vacuous, all-

encompassing term, including any and all forms of social oppression.27  The thought here 

is that “even in the most accessible world, there will always be residual disadvantage 

attached to many impairments”28

It is important to note that there is a causality present between impairment and 

disability for interactional theorists that is not present for social model theorists. I will 

reexamine this topic in greater depth later, when I introduce the work of Simo Vehmas, 

who I think provides an outstanding argument, and indeed perhaps even an irrefutable 

one, against social model theorists. 

.   

Putting this issue aside temporarily, this so-called interactional model has been 

presented in various forms previously, both appearing as philosophical arguments such as 

those made by Shakespeare, Vehmas, and Bickenbach, as well as policies or 

classificatory instruments (the 1980 International Classification of Impairments, 

Disability, and Handicaps (ICIDH) and the 2001 International Classification of 

Functioning, Disability and Health (ICF)).  These philosophical positions were designed 

to inform our social policy, and these social policies or classificatory instruments were 

                                                      
26 Ibid. 

27 Ibid. 

28 Ibid., 50. 
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designed to adequately characterize disability to begin to redress some of the injustices 

currently perpetuated against people with disabilities. 

 

 

What Did the Social Model Offer? 

I hope what proceeded was an adequate cursory glance at what understandings of 

disability are at odds here.  That said, I think it is of importance to mention some 

redeemable features of the social model prior to introducing some critical remarks.  The 

social model has undeniably, had tremendous political success.  It has, in some rather 

obvious ways, increased the well-being of people with disabilities globally.  The 

introduction of the social model was said to result in a paradigm shift.29

 The introduction of this model was also said to not only have an influence on 

welfare provision and professional practice, but on the consciousness of disabled people 

as well.

 

30  To many, this model appears to be the linchpin upon which contemporary 

disability rights challenges rely.31  This model first, solidified a fractured movement by 

identifying a central political strategy: barrier removal.32

                                                      
29 Albeit, this claim was made by one of the original theorists behind the social model – Michael Oliver.  

See Oliver, Understanding Disability, 31. 

  If we conceptualized the 

difficulties encountered by people with disabilities as resulting from discrimination, then 

30 Ibid., 43. 

31 Shakespeare, Rights and Wrongs, 29. 

32 Ibid., 30. 
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we could begin to take active political measures to avoid, or rectify discriminatory 

practices.  We saw the actions of the disability movement influence anti-discrimination 

legislation focused on human rights violations, modeled after the Americans with 

Disabilities Act, and the British Equal Opportunities and Race Relations laws.33

 Second, as mentioned previously, this model liberated many people with 

disabilities.  People were able to deflect blame for an inability to achieve an end from 

themselves, to social structures that disabled.  People with disabilities became 

empowered, and no longer did they have to feel sorry for themselves for being defective 

– they did not have to change: society had to.

 

34

 

   Instead of feeling at fault, people with 

disabilities could feel angry.  They could feel angry that society was structured in such a 

manner that they were limited in ways others were not. 

 

What’s Wrong With the Social Model? 

All that said, while being a useful political tool, the social model of disability does not 

reflect what the experience of disability actually is.  If we are after a model to 

characterize the reality of the experience of disability, the social model is not it. 

                                                      
33 Ibid. 

34 Ibid. 
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 Take for example, the passing remark I made previously regarding a comment 

made by Bickenbach.35  Bickenbach stated that taken literally, the social model implies 

that no interventions are necessary to provide health resources to those with disabilities.  

He concluded that this was, I think rather obviously, unjust and undignified.36

Take for example, an individual who experiences both functional limitations 

associated with movement, as well as pain associated with that movement.

   

37

                                                      
35 See note 16. 

  We do not 

have to stress our imaginations much at all to arrive at a non-fanciful example: arthritic 

pain.  When suffering from advanced stages of arthritis, one’s ability to function or move 

is impaired, in additional to one experiencing a great deal of pain whilst attempting to 

perform those functions.  The social model taken literally, recommends altering social 

arrangements to reduce the extent to which such an individual is required to, for example, 

involve intricate movements of his or her hands in day-to-day activities.  It says nothing 

about required medical interventions or the reallocation of health resources associated 

with the amelioration of that pain.  Recall, the social model denies the causal relationship 

between impairment and disability.  In other words, in this example, the social model 

36 Bickenbach, “Measuring Health”. 

37 This example is adapted from one of Cohen’s originally given in a different context in G. A. Cohen, "On 

the Currency of Egalitarian Justice," Ethics 99, no. 4 (1989): 919. 
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does little to rectify the experience of pain (or welfare deficiency), while tending only to 

the functional limitations (or resource deficiency).38

The endorsements made by social model theorists may of course, incidentally do 

something to reduce pain.  For example, if one is required to perform less intricate 

movements with one’s hands, surely the amount of pain experienced would be 

minimized.  This minimization of pain seems inadequate however, considering the 

potential medical interventions at our disposal.  Would we not be promoting a greater 

form of well-being if we tended to this welfare deficiency?  Would we not be unjust in 

permitting this kind of avoidable suffering when an individualistic or medical 

intervention would almost surely reduce it entirely?  Imagine us denying one’s claim to 

medical interventions to reduce this sort of pain: “We are terribly sorry you are 

experiencing debilitating pain associated with your movements, but as individual 

impairments have no causal relation to your disability; and as the wrongs you are 

experiencing as a person with a disability do not originate from within yourself, but 

instead, are socially derived, we are not required to intervene medically.”  I hope the 

reader is with me in thinking such a response is quite daft, and thus, think the answer to 

the above questions is a resounding and obvious “yes”, that we do in fact have an 

obligation to intervene to provide health resources – an obligation a social model theorist 

cannot account for. 

   

                                                      
38 For more on this distinction that I did not elaborate on here as it seemed somewhat periphery, see 

Cohen’s example in the above note 37. 
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Take another example of a critique, this time launched by Shakespeare.  

Shakespeare suggests that to make a distinction between impairment and disability, and 

to suggest that the later is social and the former not, is incorrect.39  He, I think, correctly 

argues that “what counts as impairment is a social judgement”40.  After all, it is primarily 

the values within a particular culture that determine what an impairment is.  Perhaps less 

importantly, attitudes of the wider society impact how many people with impairments 

there are.41

Shakespeare points us to the fact that the “visibility and salience of impairment 

depend on the expectations and arrangements in a particular society”

 

42.  He uses dyslexia 

as an example to further highlight his point: dyslexia may not be a problem for an 

individual until society places a demand on its citizens to be literate.43

This example shows quite clearly I think, that impairment is social – that how we 

conceptualize impairment is a cultural issue.

 

44

This shows an “inextricable interconnection [between] impairment and 

disability”

  Impairment is not of course, pre-social.  It 

is only ever viewed through social relations. 

45

                                                      
39 Shakespeare, Rights and Wrongs, 35. 

.  Perhaps most importantly, this example demonstrates that these different 

40 Ibid. 

41 Ibid. 

42 Ibid. 

43 Ibid. 

44 Ibid. 
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factors (both social and political) are not only inextricably linked, but that they compound 

each other through a complex relationship of how the traits inherent to the individual, 

manifest themselves socially.46

Finally, I want to present a position advanced by Simo Vehmas.  I think he has 

most convincingly, and perhaps most recently as well, demonstrated why the 

interactionalist position on the nature of disability is the correct one. 

  In other words, impairment has both physical and social 

dimensions. 

Vehmas responded to criticisms against Shakespeare that appeared in a 

symposium in the journal Disability & Society.  Here he argues that we must make a 

distinction between the subjective and the objective in the ontology of disability.  He 

claims, that "in the ontological sense, objective and subjective are predicates of the 

entities in the world"47.  Objective entities, in the ontological sense, are existent 

independent of any perceiver. 48

Vehmas invokes the imagery of a mountain and claims that mountains are 

ontologically objective because if we ceased to exist, or if there was nothing perceiving a 

  Conversely, if Vehmas is correct, things such as pains 

are subjective insofar as they are dependent upon a perceiver being present to experience 

it.   

                                                                                                                                                              
45 Ibid., 36. 

46 Ibid. 

47 Simo Vehmas, “Philosophy and Science: The Axis of Evil in Disability Studies,” Journal of Medical 

Ethics, 34, no. 1 (2008): 22. 

48 Vehmas and Makela, “The Ontology of Disability & Impairment,” 47. 
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mountain, it would nevertheless, continue to exist – a mountain's mode of existence is 

independent of perception.  Individuals with Trisomy 21 (or the chromosomal disorder 

caused by the presence of an extra twenty-first chromosome) are not inherently 

predisposed to oppression - the extra twenty-first chromosome exists independently, 

regardless of how we feel about its presence.  The presence of an additional chromosome 

does however, include what Vehmas refers to as "observer-relative features"49

Thus, Down-Syndrome is caused by the chromosomal disorder involving an extra 

twenty-first chromosome: Trisomy 21.  This a fact or truth that exists independently of 

what sort of views we hold.  Here Vehmas invokes the language of Searle to make a 

distinction between brute facts and institutional facts.

 as well.   

These observer-related features do not add any material objects to reality, but they do, 

according to Vehmas, add epistemically objective features where the features exist 

relative to human beings. 

50  Before we can agree on any 

particular institutional facts, we must of course, have brute facts.  We can see why this is 

necessarily so by examining any of the human institutions we interact with every day.  In 

order for there to be money, games, schools, or any other human institution, there must 

be a physical realization of that institution.51

                                                      
49 Vehmas, “Axis of Evil,” 22. 

  In order for there to be ‘school’, there must 

50 Vehmas and Makela, “The Ontology of Disability & Impairment,” 47. 

51 Vehmas, “Axis of Evil,”  22. 
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exist the thing where I was writing this.  More generally, Vehmas claims there must be 

“some brute fact on which we can impose [a] social function”52

This observation exposes the devastatingly untenable position of social model 

theorists.  As mentioned above, according to these theorists, disability is a socially 

derived phenomenon, resulting from oppression against people.  Vehmas highlights the 

fact that, “[by] definition […] disability as a social phenomenon includes not just a mere 

institutional level, but a brute level of facts as well, namely, impairments”

. 

53.  Thus, social 

model theorists are only acknowledging part of the phenomenon of disability.  For 

Vehmas, the problem with social model conceptualizations of disability is that their 

“foundation[s] [are] based on the upper stairs of the ontological ladder, as it were, and 

that [they] [ignore] the inevitable physical foundation of the social phenonmena”54

 

. 

 

Why Have Social Model Theorists Failed to Engage in the Debate? 

That all said, I think the best way of characterizing the debate thus far is as follows.  I 

believe the social model theorists have entered a debate they have failed to engage in.  

This failure to engage is, I think, a very innocent failure.  This is to say, I do not suspect 

they are aware that they have entered a debate with a different mandate than their own.  

                                                      
52 Ibid., 23. 

53 Ibid. 

54 Ibid. 



 

32 

 

The criticisms most often launched against interactionalist theorists tend to revolve 

around what might happen to people with disabilities if the interactionalist position were 

true.  Or perhaps more succinctly, they are concerned with how people with disabilities 

might be perceived, and how this in turn, might affect social policy, legal decisions, the 

built environment, and more obviously, attitudinal barriers.  They are concerned that the 

political success the social model has had will unravel and society will regress into the 

old, medical model ways of viewing people with disabilities.  This would understandably, 

have tremendously negative impacts on the lives of the disabled.  To use Vehmas’ words, 

“the horse before the disability studies carriage is often politics, not science”55

Take for example, Michael Oliver.  He has argued that the interactionalist position 

has “diminish[ed] [social model theorists’] past achievements”

. 

56.  He discusses numerous 

“realities of severe impairment”57

                                                      
55 Simo Vehmas, “Axis of Evil,” 21. 

 that Shakespeare has ignored in advocating on behalf 

of an internationalist model.  What is implied here is quite vast, but I think the most 

obvious concern permeating this point is that by allowing a redirection of attention back 

toward impairment, we risk shifting back to medicalized ways of viewing disability, and 

consequently, risk reenacting the troubling treatment of people with disabilities of the 

past.  He says quite explicitly that by Shakespeare endorsing an interactional approach, 

56 Michael Oliver, review of Disability Rights and Wrongs?, by Tom Shakespeare,  Disability & Society 22, 

no. 2 (2007): 233. 

57 Ibid., 232. 
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he is “making dangerous comments about social and legal change”58

For another example, let us look at the remarks made by Marcia Rioux in the 

Journal of Intellectual Disability Research.  She suggests that if we, when answering 

questions about disability, attempt to rely on “a world of ‘disability facts’”

.  Here Oliver is 

suggesting that we ought to be concerned about the political and legal implications 

associated with how we define disability. 

59

 

, we become 

unconscious about the judgements we make in doing so.  In other words, in defining 

disability, we have to keep in mind the political implications for, and the judgements we 

make about, people with disabilities in the process.  She claims,  

[t]he judgements we make about the causes of disability, about the 
meaning of the concept and about the factors to hold responsible for the 
experience of disability have profound consequences for the directions 
pursued by advocates, policy-makers, politicians and the courts.60

 
 

 
More pointedly still, Rioux thinks that what is important in our defining of disability is 

that in that definition, we direct those she mentions (advocates, policy-makers, politicians 

and the courts) toward the pursuit of what is perceived by her and other social model 

theorists to be the correct political mandate. 

These concerns about social and legal change are not of direct interest to 

interactionalist theorists however.  This is not to say interactionalist theorists are not 

                                                      
58 Ibid., 232. 

59 Rioux, “World of Fact,” 109. 

60 Ibid. 
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concerned with enacting real, positive change, but rather, to simply suggest that they 

realize there is an ontological question to be tackled prior to enacting this change.  I 

return to this point later. 

Take the following example to highlight the point I am attempting to make.  Let 

us ask the question: ‘Who or what is Santa Claus?’.  We can answer this question 

differently when attempting to achieve different goals.  Let us imagine there are only two 

potential mandates we might have when answering this question.  The first mandate is to 

promote the happiness of children and to enjoy a festive season.  Most children in 

Western societies, barring religious observances that prevent a belief in Santa Claus, will 

be told that Santa Claus does in fact exist, and that he delivers presents to well-behaved 

children on December 24th while they sleep.  He flies in a sled lead by reindeer and enters 

homes through their chimneys by touching his nose to raise and lower himself.  He then 

places toys, candies, and other goodies in stockings hung on a mantel and under an 

evergreen tree that had previously been decorated by parents and children in a 

ceremonious fashion.  Amongst many other reasons I’m sure, parents tell their children 

this occurs when asked about Santa Claus because other children will be told this, and 

perhaps they have been told this, and they have fond memories from their childhood, and 

they wish their children to have similar memories. 

I think it is safe to say that the parents that choose to tell their children of the 

existence of Santa Claus do not believe Santa Claus actually exists.  Nonetheless, what 

these parents actually believe about Santa Claus metaphysically, is largely irrelevant.  
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One might even say that they are not concerned about whether Santa Claus exists when 

they answer this question.  Their concern is about the immediate practical implications of 

them telling their children tales of Santa.  They are concerned with how those around 

them will react to this ‘knowledge’. 

Next, let us imagine that we are air traffic controllers, we are scheduled to work 

the evening of December 24th, and we have received an anonymous tip that an entity 

referred to as ‘Santa Claus’ is planning to fly through our airspace that evening.  Thus, 

our mandate is not to ensure the happiness of our children during a festive season, but 

rather, when attempting to answer the question, ‘who or what is Santa Claus?’, we are 

asking a question about the ontology of Santa Claus.  We are asking what this thing is, 

and if we need to take it into account in performing our duties that evening.    Our 

question is not ‘how do I make my children happy this Christmas?”, but instead, ‘how do 

I regulate air traffic on the evening of the 24th?’, or perhaps more specifically still, ‘what 

things do I have to take into account in performing my job, and is this thing one of 

them?’.   

Unlike the parents who have little concern about what Santa actually is, the 

question we are asking about Santa is more related to the metaphysics of Santa Claus.  

We want to know what, if in regulating air traffic, kind of things we have to take into 

account.  We want to know what it is we ought to expect in terms of flying entities, and if 

Santa Claus might be a concern for us that evening.  We go about answering this question 

by establishing first, who or what Santa Claus is.  This is because of course, many entities 
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will be in our airspace that evening. Birds, airplanes, precipitation, and insects are 

amongst the things we concern ourselves with in performing our duties.  Surely not all of 

these things are of importance however.  What we do to determine if we ought to take a 

particular thing into account in performing our duties is ask questions about the ontology 

of that thing.  We explore what an ‘insect’ is, and after we have answered metaphysical 

questions about insects, we can determine we need not, in most scenarios, take them into 

account in regulating air traffic.  In a similar manner, when we are tipped off about the 

mysterious entity of ‘Santa Claus’ entering our airspace, we ask questions about the 

ontology of this entity to determine if it ought to be taken into our calculations.  Parents 

ask no such questions about Santa Claus in advancing their mandate. 

It would be wrong to say that we as air traffic controllers, are not concerned about 

the implications of the assertion that Santa does or does not exist.  However, we are 

concerned about a proper characterization of Santa Claus first.  We are aiming at 

articulating precisely who or what Santa is, and only then, assessing how this being 

figures into greater problems.  We are putting aside the potentially uncomfortable 

implications involved with uncovering the reality of who or what Santa Claus is (i.e. 

children losing faith and becoming unhappy), in an attempt to uncover the truth first-and-

foremost. In short, we are concerned about the ontology of Santa. 

Regardless of what the parents actually believe about the ontology of Santa, I 

think it should be immediately obvious that for them to suggest the air traffic controllers’ 

conceptualization of Santa is wrong because it did not factor in the well-being of the 
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children explicitly would be incorrect.  The two are in fact, engaged in advancing entirely 

different mandates.  In this instance, the parents seem to be suggesting that the proper 

conception of something is the one that leads to the best outcome for the children.  To 

suggest that we as air traffic controllers have been getting it wrong is to not respond to 

arguments in kind.  This is rather obviously I think, entering a debate with air traffic 

controllers about the nature of Santa, while failing to engage in it. 

Similarly, social model theorists have tended to assert that the proper conception 

of disability must be the one that corresponds most closely to an interpretation of the 

experience of disability that promotes the greatest form of well-being.  But an account of 

disability does not, and should not, factor in political or sociological factors such as those 

social model theorists seem to think ought to be taken into account.  It is important to 

make a further brief distinction here.  The political and sociological factors mentioned 

above that ought not to be taken into account are not the political and sociological factors 

that lead one’s impairment to result in disabling barriers, but are instead, the political and 

sociological responses emerging from a particular conceptualization of disability. 

    In other words, social model theorists are incorrect in claiming that an 

interactional model is a misrepresentation of the experience with disability. In the 

examples provided above by Rioux and Oliver, they are attempting to answer a 

completely different question than interactionalist theorists.  Interactionalist theorists are 

attempting to uncover the metaphysical basis of disability, while social model theorists 

are engaged in a political activity to promote the well-being of people with disabilities 
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through defining disability in a manner that promotes an understanding that advances 

their mandate.  One camp (interactionalist theorists) is concerned with a conception of 

disability that corresponds with reality, while the other (social model theorists) is 

concerned with a conception of disability that avoids harm being done to people with 

disabilities. 

We can move on to another point that I think the Santa Claus example can help us 

with again.  At a particular point in a child's development, we realize that it is no longer 

in the child's best interest to continue to allow them to believe Santa Claus exists.  

Instead, we allow the truth to emerge either through direct intervention or by allowing the 

child's peers to inform her about reality.  We realize that after a child's infancy, we are 

doing harm if we allow the child to continue to operate in a world where she believes 

Santa Claus is a real person, delivering presents into our homes and every other home of 

good children around the world.  

Similarly, where the social model once had its place and increased the well-being 

of individuals in the world, its usefulness has run out.  Disability Studies is no longer in 

its infancy - it no longer requires the skewing of reality to protect and empower people 

with disabilities.  

We cannot begin to move forward in promoting values of justice, morality, and 

equality for people with disabilities with a skewed conception of who we wish to promote 

these values for.  
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Just like the world of the vast majority of children does not crumble down after 

they are provided the truth about Santa Claus' existence, disability studies will not fail 

either.  There is another stage ahead for disability studies, and by forcing it to cling to the 

past, we are preventing it from promoting the full rights of people with disabilities.  

 

 

Concluding Remarks 

Instead of moving ahead, social model theorists have been inciting fear in those around 

them by suggesting that disability studies will fail if reality is exposed.  While it was once 

a political success and of tremendous importance, I suggest the social model and those 

who endorse it, now risk undoing its benefits.  I fear they, like Chicken Little or Henny 

Penny, are feverishly panicking over nothing and inciting fear and worry in those around 

them.61

I believe that social model theorists have engaged in a debate with interactionalist 

theorists over the conceptualization of disability when they have an entirely different 

mandate. Social model theorists insist an interactional model is wrong because it may 

have bad implications for how people with disabilities are perceived, but disregard the 

fact that interactional model theorists are concerned with, first and foremost, the reality of 

  This concern has magnified itself to what it is today, but stems from no 

actualized problems.   

                                                      
61 See notes 56-60 re: Oliver & Rioux for examples of the fear and panic I mention here. 
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disability - figuring out precisely what or who people with disabilities are.  Interactional 

model theorists tend to believe that only after we can adequately wrapped our heads 

around what we mean when we say ‘disabled’, can we begin to endorse the attitudes 

about people with disabilities social model proponents are pushing for.  Interactionalist 

theorists aim to uncover the truth about disability, regardless of what the potential 

negative political implications may be.   

It appears that if what I am saying is true, that the interactionalist theorists are in 

fact, doing the heavy lifting - they are asking the tough questions to enact real change.  

Conversely, social model proponents such as Oliver are asking a different set of 

questions, with what appears to be drastically less important results for the long-term 

discussion and promotion of the rights of people with disabilities.  After all, 

interactionalist theorists are concerned with the reality of disability to ensure that the 

policies enacted, and conceptual basis’ formulated, take into account all of the various 

forms of disadvantage (both social and individual) for people with disabilities. 

Ironically, in an obviously fallacious manner, Oliver suggests that because 

Shakespeare ‘s work is informed and grounded by philosophy, that it must be wrong.  He 

suggests that “[he] remain[s] convinced that [philosophy’s] only use is as a career 

opportunity for middle class intellectuals who can’t get a proper job”62

                                                      
62 Oliver, “Rights and Wrongs,” 230. 

.  He goes on to 

express how Shakespeare’s work is divorced from reality as a result of these ties to 
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philosophy.63  I think it is reasonable to infer, because the vast majority of interactionalist 

theorists tend to be philosophers or to rely upon philosophical methodologies, and 

because Oliver opposes the interactional framework, that he would conclude the 

interactional model does little by way of real work for disability.64

If what social model theorists are concerned with is the promotion of rights for 

people with disabilities, I think the discussion above has pointed to the fact that they have 

a very superficial understanding of what it means to be concerned about these rights.  By 

attempting to formulate an understanding of disability that avoids potentially harmful 

implications for people with disabilities, these theorists are simultaneously guilty of 

risking the employment of a conception of disability that is doomed to exclude a vast 

array of disadvantage associated with what the experience the experience of disability 

actually is.  The words of these theorists resonate with many and have been converting 

many to the beliefs of the social model for quite some time.  Unfortunately, they appear 

to be being lead astray. 

 

 

                                                      
63 Ibid. 

64 Colin Barnes, another founder of the social model, makes similar ad hominem arguments against a 

collection of essays edited in part by Shakespeare in: Colin Barnes, review of Arguing About Disability: 

Philosophical Perspectives, eds. Kristjana Kristiansen, Simo Vehmas, and Tom Shakespeare, Disability & 

Society 25 no. 1, (2010): 123.  He suggests that the collection, due to it originating from a philosophical 

perspective, employed difficult, opaque language, and ultimately, advanced nothing of worth for the policy 

world. 
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Chapter 3 

Capabilities & Disability 

 

 

After having evaluated the two main ways in which disability has come to be 

conceptualized, and articulated the manner in which we ought to be conceptualizing 

disability, we can move to an examination of how the experience of disability is 

addressed within contemporary distributive justice discourse.  More specifically, it is 

only after we have a relatively solid foundation of knowledge surrounding those for 

whom we aim to promote justice, that we can begin to examine and advance a conception 

of justice that adequately promotes the well-being of the disabled.   

I intend to focus primarily on the capabilities approach as conceptualized by 

Martha Nussbaum, and make what might seem like a swift move to this approach. It is in 

fact, not without its justification however.  I will address, after having briefly articulated 

what the capabilities approach is, why such a move is not without good reason. 

 

 

Defining The Capabilities Approach 

But first, let me attempt to clearly articulate what it is I am referring to when I say ‘the 

capabilities approach’.  There of course, have been numerous proponents of this 
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approach.  It was first introduced by Amartya Sen who suggested that a focus on the 

possession of goods or resources was inadequate.65  Instead, he argued that what really 

mattered was what people were able to be or do as a result of possessing goods or 

resources.  According to Sen, “the conversion of goods to capabilities [opportunities to 

pursue various valuable life states] varies from person to person substantially, and the 

equality of the former may still be far from the equality of the latter”.66

Thus, we must shift our attention from goods or resources to instead, what these 

goods can do to and for human beings.

  We can see the 

truth of this statement by examining the life of an individual with a severe disability.  The 

costs of living are often drastically increased for disabled individuals as basic functions 

such as navigating their built environment comes at a much greater expenditure of 

resources.  Therefore, an adequate distribution must take into account what people are 

capable of doing with the resources at their disposal, and not simply what goods they 

might avail themselves of.     

67  The primary focus ought to be individuals’ 

capability to function.68

                                                      
65 I will address more on this topic later as part of my justification for focusing solely on capabilities as a 

conception of justice. See Sen, “Equality of What?,” 328. 

 These capabilities should be pursued by each and every person 

and as mentioned previously, the goal of such an approach is to treat each person as an 

66 Ibid., 329. 

67 Ibid. 

68 Jonathan Wolff and Avner De-Shalit, Disadvantage (Oxford: Oxford University Press, 2007), 8. 
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ends, and never as a mere means to the ends of another.69

Martha Nussbaum suggests that “one way of thinking about the capabilities list is 

to think of it as embodied in a list of constitutional guarantees”.

  The capabilities approach has 

two primary components.  Briefly, ‘functionings’ are things and/or activities that people 

have a choice between.  A ‘capability’ is a set of functionings an individual has a choice 

over.  Therefore, one’s capability set represents her freedom to choose alternative lives to 

lead.  

70  One’s capability set is 

the set of substantial freedoms genuinely and securely, available to pursue.  The end state 

of a realized capability is a functioning.  There are various valuable functionings in life 

and the capabilities approach, at least according to Nussbaum, is resolutely pluralistic 

about value.71

 Wolff and De-Shalit agree, and argue first, that disadvantage is plural and is in 

one sense, a matter of low functioning.

 

72 Second, they suggest that not only is 

disadvantage related to the actual functionings achieved, but more importantly, that a 

vital aspect of advantage and disadvantage is also one’s prospect of achieving or 

sustaining a particular level of functioning.73

                                                      
69 Martha Nussbaum, Women and Human Development (Cambridge: Cambridge University Press, 2000), 5. 

 This notion introduces security as it relates 

70 Nussbaum, Frontiers of Justice, 155. 

71 Martha Nussbaum, Creating Capabilities: The Human Development Approach (Cambridge: The Belknap 

Press of Harvard University Press, 2011), 18. 

72 Wolff and De-Shalit, Disadvantage, 24. 

73 Ibid., 65. 
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to functioning – or security as it relates to achievement rather than merely the ability to 

achieve. One way of being disadvantaged is when one’s functionings become insecure 

involuntarily (or when one must make one functioning insecure to ensure another). The 

assurance of ‘expected functioning’ or ‘expected utility’ can reduce individual 

responsibility however.74 Wolff and De-Shalit address the need for individuals to be 

responsible for their actions by suggesting that the idea of ‘capability’ is too vague when 

attempting to address such considerations, and that instead, it should be replaced with the 

idea of ‘genuine  opportunities’ for secure functionings, thus ensuring individuals are 

held accountable for their own actions while also providing security.75

 Various other capable theorists have advanced, defended, or modified the 

capabilities approach.

  

76

                                                      
74 Ibid., 75 

  However, I do take Nussbaum’s version of the capabilities 

approach to be primary in this examination, and will return to it now.  I will throughout 

the text however, make explicit when I introduce the thoughts of other capability 

theorists.  That said, I focus primarily on Nussbaum partly for reasons of necessary 

limitations, but mainly because she is far more explicit than most with reference to both 

75 I partially disagree with this point and aim to articulate my reasons why in the section on the special 

moral importance of health, section 3.3.  For more on Wolff and De-Shalit’s point, see Ibid., 80. 

76 The most important of which I take to be: Jennifer Prah Ruger, Health and Social Justice (New York: 

Oxford University Press, 2009); Jennifer Prah Ruger, “Toward a Theory of a Right to Health: Capability 

and Incompletely Theorized Agreements,”  Yale Journal of Law and Humanities 17, no. 2 (2006): 273-326; 

Elizabeth S. Anderson, “What is the Point of Equality?,” Ethics 109, no. 2 (1999): 287-337.  



 

46 

 

the philosophical assumptions and importance of the approach, as well as how this 

approach addresses problems of disability. 

Nussbaum defends her list of basic capabilities by appealing to a criterion of what 

it means to be ‘truly human’.  More specifically, she asks: 

 
What are the features of our common humanity, features that lead us to 
recognize certain others, however, distant in their location and their forms 
of life, as humans, and on the other hand, to decide that certain other 
beings who resemble us superficially could not possibly be human?77

 
 

Take the following examples to illustrate this process.  Were we to encounter a set 

of creatures that resemble humans physically, but that instead, had eternal life, or perhaps 

did not attach any value to life whatsoever and wanted to die as quickly as possible, we 

would likely consider them to be so distinct from us because of these peculiarities, that 

they could not possible count as human.  The fact that we face death, and generally all 

wish to live, coupled with the fact that would deem any creature who did not face death 

or wish to live as being so distinct from us it did not qualify as a human-being, gives us 

reason to include ‘life’ on the basic capability list.78

 Take one last example to highlight the process Nussbaum uses to articulate her 

basic capability list.  While troubling for me as I am often told I am too serious or take 

things too seriously, she suggests that we regard an inability to laugh to signify some sort 

 

                                                      
77 Martha Nussbaum, “Aristotelian Social Democracy,” in Liberalism and the Good, ed. R. Bruce Douglas, 

Gerald M. Mara, and Henry S. Richardson (New York: Routledge, 1990), 219.  

78 Ibid. 
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of deep disturbance in a child.79  Moreover, were we to imagine a society comprised 

entirely of individuals lacking the ability to laugh and find humour in things, we would 

find such a society strange or perhaps even frightening.80

 In shoring up these justifications, she also consistently speaks of living a life 

worthy of human dignity.

  Therefore, according to 

Nussbaum, the capabilities of humour and play ought to be included on the list because 

they are part of what it means to be distinctly human.  Nussbaum offers similar rationale 

for specifying the other eight capabilities as well. 

81  More specifically, she asks us what conditions must be met 

in order to say that one is living a life worthy of human dignity.82

Ultimately, through such a process, Nussbaum arrives at a list of ten basic 

capabilities that are required for one to be living a life worthy of human dignity.  They 

are as follows: 

  That said, it is not my 

intention to justify, defend, or critique the methods employed by Nussbaum to arrive at 

her conception here.  I simply mention such things by way of background for what 

follows. 

 
1. Life. Being able to live to the end of a human life of normal length; not 

dying prematurely, or before one’s life is so reduced as to be not worth 
living. 
 

                                                      
79 Ibid., 222. 

80 Ibid. 

81 Nussbaum, Frontiers of Justice, 74. 

82 I acknowledge the perhaps troubling use of the word ‘dignity’ in greater detail later, in section 3.2. 
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2. Bodily Health. Being able to have good health, including reproductive 
health; to be adequately nourished; to have adequate shelter. 
 

3. Bodily Integrity. Being able to move freely from place to place; to be 
secure against violent assault, including sexual assault and domestic 
violence; having opportunities for sexual satisfaction and for choice in 
matters of reproduction. 
 

4. Senses, Imagination, and Thought. Being able to use the senses, to 
imagine, think, and reason—and to do these things in a “truly human” 
way, a way informed and cultivated by an adequate education, 
including, but by no means limited to, literacy and basic mathematical 
and scientific training. Being able to use imagination and thought in 
connection with experiencing and producing works and events of 
one’s own choice, religious, literary, musical, and so forth. Being able 
to use one’s mind in ways protected by guarantees of freedom of 
expression with respect to both political and artistic speech, and 
freedom of religious exercise. Being able to have pleasurable 
experiences and to avoid nonbeneficial pain. 

 
5. Emotions. Being able to have attachments to things and people outside 

ourselves; to love those who love and care for us, to grieve at their 
absence; in general, to love, to grieve, to experience longing, gratitude, 
and justified anger. Not having one’s emotional development blighted 
by fear and anxiety. (Supporting this capability means supporting 
forms of human association that can be shown to be crucial in their 
development.) 

 
6. Practical Reason. Being able to form a conception of the good and to 

engage in critical reflection about the planning of one’s life. (This 
entails protection for the liberty of conscience and religious 
observance.) 
 

7. Affiliation. 
A. Being able to live with and toward others, to recognize and show 

concern for other human beings, to engage in various forms of 
social interaction; to be able to imagine the situation of another. 
(Protecting this capability means protecting institutions that 
constitute and nourish such forms of affiliation, and also protecting 
the freedom of assembly and political speech.) 
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B. Having the social bases of self-respect and nonhumiliation; being 
able to be treated as a dignified being whose worth is equal to that 
of others. This entails provisions of nondiscrimination on the basis 
of race, sex, sexual orientation, ethnicity, caste, religion, national 
origin. 
 

8. Other Species. Being able to live with concern for and in relation to 
animals, plants, and the world of nature. 
 

9. Play. Being able to laugh, to play, to enjoy recreational activities. 
 

10. Control over One’s Environment. 
A. Political. Being able to participate effectively in political choices 

that govern one’s life; having the right of political participation, 
protections of free speech and association. 
 

B. Material. Being able to hold property (both land and movable 
goods), and having property rights on an equal basis with others; 
having the right to seek employment on an equal basis with others; 
having the freedom from unwar- ranted search and seizure. In 
work, being able to work as a human being, exercising practical 
reason and entering into meaningful relationships of mutual 
recognition with other workers.83

 
 

I hope this serves as an adequate cursory glance at the capabilities approach.  I 

intend to explore more details as the necessity arises throughout the remainder of the text.  

I will do my best to highlight the salient features for discussion moving forward as 

necessary. 

 

 

Justifying the Focus on Capabilities 

                                                      
83 Nussbaum, Frontiers of Justice, 76-78 
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Let us now turn to a brief and I hope, satisfactory, justification for my shift to the 

capabilities approach.  Sen’s original conception of the capability approach was put forth 

of course, not for distributive justice theorizing, but for thinking about human 

development more broadly through approaches of welfare economics.  That said, it was 

designed as a push away from both resource and welfare-based conceptions of well-

being.   

The seminal question classical theorists have tended to focus on is ‘the equality of 

what?’.  Examinations of egalitarian justice have been cast into two distinct categories.84  

Both resource theorists (those who contend that the primary currency of egalitarian 

justice concerns levels of private consumption) and welfare theorists (those who contend 

that private consumption is in and of itself trivial to the measure of well-being and that 

instead, it is the outcome or relationship between individuals and the goods being 

equalized that is of primary importance) often exclude people with disabilities from their 

considerations.85

I have previously touched upon on Sen’s criticisms of resourcist theories while 

introducing the capabilities approach, and I will return to them later more explicitly.  I 

will now however, address in some detail, Sen’s criticism of welfare-based conceptions. 

 

 
                                                      
84 Ronald Dworkin, Sovereign Virtue: The Theory and Practice of Equality (Cambridge: Harvard 

University Press, 2000). 

85 Amartya Sen, “Equality of What?,” in Equal Freedom: Selected Tanner Lectures on Human Values,  

edited by S. Darwall (Ann Arbor: University of Michigan Press, 1995), 307-30. 
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i) Against Welfarism 

For the purpose of his examination, Sen took utilitarian principles to be a paradigmatic 

representation of welfarist theories.  These utilitarian principles of justice have recently 

had resurgence in the promotion of rights for disabled persons.  This is largely due to 

Mark Stein’s elegantly argued Distributive Justice and Disability: Utilitarianism Against 

Egalitarianism.  In his work, Stein endorses utilitarian principles of justice over 

egalitarian ones and argues that the only manner in which egalitarian principles can serve 

to adequately account for the experience of disability is vis-à-vis the employment of 

utilitarian-like principles.  Stein utilizes an intuitionist framework in an attempt to dispel 

common criticisms launched against would-be utilitarians and claims that the problems 

often thought to plague utilitarian principles are more aptly applied to egalitarian 

arguments. 

 Sen however, questions the viability of utilitarian principles in the assurance of 

justice for disabled persons.  In discussing the common criticism launched against 

utilitarians by egalitarians – that concerning the benefits a disabled person could derive 

from a similar amount of resources as a non-disabled person, and subsequently, the less 

marginal welfare of disabled persons – Stein employs an example of Sen’s from On 

Economic Inequality. 86

                                                      
86 Amartya Sen, On Economic Inequality (New York: Oxford University Press, 1973), 17. 

  In this example, Sen provides the reader with two individuals, 

one of whom derives exactly twice as much utility as the other from any given resource 
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or level of income. The argument unfolds by asserting that one individual’s marginal 

utility is exactly twice of that of the others, and should they be allotted the same income, 

that this individual would derive twice as much utility from an additional dollar or 

resource.  Subsequently, the egalitarian concern goes, the individual less capable of 

deriving benefits from resources (or the disabled person), would be excluded from 

utilitarian distributive considerations by virtue of the fact that maximizing utility would 

call for the individual better able to benefit from the resources to receive them.  This 

would understandably, compound, and not rectify injustices. 

 Stein objects to this concern by asserting that egalitarians move too quickly from 

the claim that an individual with less relative welfare necessarily has less marginal 

welfare as well.87 He claims that it is not always the case and is in fact, counter to our 

intuitions in all but the rarest circumstances, to believe that individuals with less welfare 

necessarily have less marginal welfare as well.  For example, according to Stein, if we 

were allotting the remainder of resources after paying individual A and B the same 

income, and if an individual, A, was a paraplegic, surely we would conclude she would 

derive more benefits from the purchase of a wheelchair to enhance mobility than a non-

disabled individual B, could derive from additional discretionary income.88

 Is it truly the case however, that the paraplegic would derive greater utility from 

the additional resources as Stein suggests?  I suggest that the reason his example is so 

 

                                                      
87 Stein, Distributive Justice, 42. 

88 Ibid., 43. 
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compelling is preciously because of how he has chosen to conceptualize disability.  

Furthermore, should Stein consider a more accurate definition of the experience of 

disability, egalitarian concerns would hold more weight in the example provided by Sen. 

 Bickenbach has classified Stein’s conception of disability as a “conceptually 

anemic understanding”89, and I believe he is correct in his assertion.  Stein claims that he 

takes a broad view of disability in the context of distributive justice90, but I believe, 

nevertheless, relies far too heavily upon medical considerations.  Stein uses the term 

disability to apply to “health related conditions that might be expected to reduce 

welfare…[or more simply as,]…disability, pain and injury”91

                                                      
89 Jerome Bickenbach, review of Distributive Justice and Disability: Utilitarianism Against Egalitarianism, 

by Mark S. Stein, Perspectives on Politics, 5, no. 3 (2007): 621. 

.  What Stein recognizes as 

disability is in actuality only a part of what the experience of being disabled entails.  As 

discussed previously, impairments are functional or medical limitations centred on the 

individual; disability however, is a much more complex notion concerned with social 

interactions and how impairments manifest themselves.  The bulk of the transformations 

required to ensure justice for disabled persons require recognition of disabling barriers 

such as attitudes that stigmatize and oppress, environments that promote segregation, and 

exclusive political institutions.  None of these barriers to inclusion can meaningfully be 

addressed when relying upon such a deficient understanding of disability.  It is no wonder 

the true weight of the egalitarian concern was dismissed.  In what follows, I will aim to 

90 Stein, Distributive Justice, 4. 

91 Ibid., 24. 
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articulate further why the welfarist position does in fact, suffer from the criticisms 

launched by Sen. 

 In other words, I suggest that should utilitarians amend their understanding to take 

into consideration both impairment and disability as endorsed by Shakespeare for 

example, that it would become apparent that marginal welfare is in fact, a valid concern 

that egalitarians have with utility maximizing principles. 

 A reexamination of Sen’s example in light of an interactional conception of 

disability – one that relies upon the complex interaction between traits intrinsic to an 

individual as well as those extrinsic, or socially constructed92

 I believe the answer to the above question supports Sen’s argument that a disabled 

person would by utilitarian design, have the injustices against her compounded because 

she would not be viewed as being as efficient at converting resources to utility.  

Reexamining the example in light of a fuller definition of disability provides evidence of 

this.   

 - can demonstrate how 

utilitarians have dismissed such criticisms too hastily.  Simply relying upon an 

amelioration of an impairment as the sole criterion of utility will undoubtedly yield 

intuitive claims akin to those made by Stein.  What however, happens if we take into 

consideration extrinsic factors to the impairment and promote a fuller definition of 

disability? 

                                                      
92 Shakespeare, Rights and Wrongs, 56. 
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 If we take into consideration how social factors disable individuals with 

impairments, it becomes more clear that a simple amelioration of impairment will not 

result in the life altering changes Stein would have us believe.  The distribution of 

remaining resources to the paraplegic A, in Stein’s example given above, does result in 

the amelioration of impairment.  Individual A is ‘physically’, in a better position than 

they were prior to the redistribution of the remaining resources.  A however, is not in a 

position to benefit as fully as Stein would have us believe.  The simple redistribution of 

resources to A in the example above fails to take into consideration how social, 

attitudinal, and environmental barriers persist to disable A. 

 Therefore, the answer as to whether A can benefit more from resources to 

purchase a wheelchair to enhance mobility than B, who could use extra discretionary 

funds to enhance her life does not have as clear of an answer as Stein indicates.  A fuller 

understanding of how impairment results in disability would take into consideration how 

A interacts with her environment even with the presence of greater mobility by virtue of 

the wheelchair provided to her.  After such considerations are addressed, I believe it 

becomes apparent that despite having a wheelchair to enhance mobility, A remains 

disabled by countless societal, attitudinal, and environmental barriers to such an extent 

that the mere presence of a wheelchair fails to alter her life in as meaningful of a way as 

Stein wishes it to. 

 It is because of the persistent disabling barriers in A’s life that she lacks the 

efficiency required to convert resources into utility like B.  B’s discretionary funds now 



 

56 

 

hold much greater weight than previously attributed by Stein.93

 For a welfarist conception to adequately address the needs of A, it would have to 

promote the allocation of resources to the restructuring of the built environment around 

A.  This is undoubtedly, much more expensive than simply providing A with a 

wheelchair.  I do not want to overstate my case here however.  Surely there are some 

universal design features that benefit everyone.  Take for example, ramps at the entrance-

way of public buildings.  Not only can A utilize these ramps to enter buildings that her 

impairment previously excluded her from, but the elderly, or people with strollers will 

have increased utility as well.  This is an example of a change that is undeniably costly, 

but that has a cost that can be spread amongst many individuals in the utilitarian 

  Stein believes A’s 

‘handicap’ makes her more efficient in converting income to utility.  I argue however, 

that merely rectifying A’s handicap or impairment provides insufficient means or 

opportunities for A to convert resources into utility in light of the persisting disabling 

barriers.  Therefore, as originally argued by Sen, if a fuller understanding of disability is 

adopted, I believe the injustices against A would compound themselves because of her 

inefficiency in deriving utility from resources as a result of social, attitudinal, and 

environmental barriers present in her life that remain unaddressed by merely ameliorating 

her impairment.  A does not gain as monumentally as Stein would have us believe, nor 

does she become on par with B in terms of ability to maximize the utility of resources 

because all that is rectified is a small component of her experience of being disabled. 

                                                      
93 Stein, Distributive Justice, 45. 
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calculations – society would be better off as this change benefits many, not just A.  Just to 

be clear, another example are the announcements and signs on public transportation.  

These signs, while benefitting the deaf, and the announcements, while benefitting those 

with difficulty seeing, also benefit everyone else – it is much easier to recognize one’s 

stop when clear and consistent announcements are made regarding them.  Thus, in our 

utilitarian calculations, we can properly divide the cost associated with these alterations 

amongst many, not just A. 

 Other changes required for A to flourish benefit just A, but cost no additional 

funds.  Take for example, having accessible light switches.  It costs no additional funds to 

have light switches one-third of the way up a door frame, rather than two-thirds of the 

way up.94

 A utilitarian may point to these examples and suggest that clearly the utilitarian 

calculus would call for a redistribution of resources that alter social structures and 

ultimately, benefit A.  This is possible.  My point is only that we can imagine a fairly 

simple example that does not stress our imaginations, where it looks unlikely that 

utilitarians would advocate on behalf of a redistribution. 

  This offers no inconvenience to anyone aside from the minimal amount of 

time it takes to become accustomed to a difference of location.  It does however, allow A 

to utilize the light switches where she could not before. 

 I do not think it is unreasonable to suggest that if one individual were to acquire a 

spinal cord injury in a very small community consisting only of able-bodied individuals, 

                                                      
94 Here I of course, assume we are erecting new buildings, and not retrofitting existing ones. 
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that few could benefit from the necessary adjustments in the built environment to such an 

extent that that benefit would outweigh the benefit gained from additional discretionary 

income.   

I have said nothing yet about the complex issues surrounding the stigmatization of 

disability if an individual were to find herself surrounded only by able-bodied individuals 

who viewed her as standing between them and additional discretionary income.  This 

stigmatization that would occur as a result of the newly-disabled individual commanding 

a greater share of resources emerges from a sentiment often echoed by those less 

sensitive about what constitutes fairness within the realm of justice.  The extra resources 

commanded by the disabled or those requiring other assistance is often thought to involve 

the taking of a disproportionate amount of resources in an unfair manner.  As a result, 

further disabling barriers in the form of attitudes are present. 

That said, while I have no doubt that the issue of calculation would be a difficult 

one, sometimes favouring a redistribution, and sometimes not, if we can demonstrate that 

in just one situation the injustices against an individual are compounded, that seems to be 

enough to demonstrate that a welfarist position is inadequate to address the experience of 

disability. 

 

 

ii) Against Resource Theorists 
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Moving on, we can now examine in a more explicit manner, Sen’s critique of resource-

based conceptions of justice.  This examination will be briefer than the last because I 

believe the claims to be much more self-evident. 

Of those we can slot under the heading ‘The Equality of Resources’, there is 

consensus that John Rawls’ work in A Theory of Justice is the most influential  resource 

theory from which all contemporary egalitarian debates launch.  Like many before him, 

Rawls is a social contract theorist.  Rawls appeals to a position he calls ‘the original 

position’ to derive an intuitionist account of the various principles of justice that should 

be chosen or applied under particular circumstances.95  The aim of the original position 

is, according to Rawls, “to rule out those principles that it would be rational to propose 

for acceptance, however little the chance of success, only if one knew certain things that 

are irrelevant from the standpoint of justice”96.  More specifically, Rawls states that if a 

man knew he was wealthy, he might see it rational to deem increased taxes to the wealthy 

as unjust.  The original position however, is a hypothetical position where one might find 

herself deprived of this information.97

                                                      
95 Rawls, A Theory of Justice, 18. 

  Rawls’ veil of ignorance, when joined with the 

original position, allows individuals to “define principles of justice as those which 

rational persons concerned to advance their interests would consent to as equals when 

96 Ibid. 

97 Ibid, 19. 
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none are known to be advantaged or disadvantaged by social and natural 

contingencies”98

 Rawls suggests that two principles of justice would be chosen by those in the 

original position.  The first principle is: “each person is to have an equal right to the most 

extensive basic liberty compatible with a similar liberty for others”

. 

99.  The basic liberties 

Rawls suggests are, political liberty (the right to vote and be eligible for office) as well as 

freedom of speech and assembly; liberty of conscience and freedom of thought; freedom 

of the personal with personal property rights; and freedom from arbitrary arrest.100  These 

liberties are all required to be equal.  According to Rawls, all citizens of a just society 

must have the same basic rights.101

 The second principle derived from the original position is that “social and 

economic inequalities are to be arranged so that they are both (a) reasonably expected to 

be to everyone’s advantage, and (b) attached to the positions and offices open to all”

  These liberties are thus, lexically prior to the second 

principle. 

102

                                                      
98 Ibid. 

.  

This principle applies to distributions of income and wealth, and not civil liberties as the 

first.  The first portion of the second principle is identified as the ‘difference principle’.  

99 Ibid, 60. 

100 Ibid, 61. 

101 Ibid. 

102 Ibid, 60. 
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This specifies that departures in equality of the primary goods are permitted or justifiable 

only insofar as they improve the circumstances of the worst-off. 

Rawls introduces priority rules to specify first, that principles of justice “are to be 

ranked in lexical order and therefore liberty can be restricted only for the sake of 

liberty”103.  Thus, liberties take precedence over opportunities, which take precedence 

over resources.  Second, “the second principle of justice is lexically prior to the principle 

of efficiency and to that of maximizing the sum of advantages; and fair opportunity is 

prior to the difference principle”104

 The central observation motivating Sen’s push away from resource-based theories 

was that they tended to “take little note of the diversity of human beings”

. 

105.  He believed 

that resource-based conceptions may do very well in promoting equality if people were 

basically very similar.106  Unfortunately, matters are not that easy, and people have many 

differing needs that vary along numerous dimensions: “health, climate conditions, 

location, work conditions, temperament, and even body size (affecting food and clothing 

requirements)”107

                                                      
103 Ibid, 302. 

.  Similar to welfare-based conceptions that have excluded a particular 

form of need associated with disability from their calculations, resource-based 

conceptions miss a good deal of the disadvantage suffered by people with disabilities 

104 Ibid, 302-303. 

105 Sen, “Equality of What?,” 325. 

106 Ibid. 

107 Ibid. 
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through the promotion of a very narrow conception of what the currency of justice ought 

to be. 

 Sen launches a striking attack against Rawls, suggesting he and other resource-

based theorists are guilty of fetishism – taking “primary goods as the embodiment of 

advantage, rather than taking advantage to be a relationship between persons and 

goods”108

 

.  Sen suggests: 

Primary goods suffers from a fetishistic handicap in being concerned with 
goods, and even though the list of goods is specified in a broad and 
inclusive way, encompassing rights, liberties, opportunities, income, 
wealth, and the social basis of self-respect, it still is concerned with good 
things rather than with what these good things do to human beings.109

 
 

 
 In other words, we need to shift our attention away from the goods or resources 

that resource theorists fetishize, and instead focus on what goods do to human beings, or 

what human beings can do with these goods. 

 Returning to an earlier point, if human beings were relatively similar, this shift 

might not warrant much attention as a matter of procedure, but I hope it is quite obvious 

that individuals differ greatly in their abilities to utilize these goods in a manner that 

promotes their well-being.  I think Sen is right when he suggests that the equality of 

goods could very well be far from the equality of capability.110

                                                      
108 Ibid., 326. 

 

109 Ibid., 328. 

110 Ibid., 329. 
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 After having said all this, I hope it becomes apparent to the reader that my move 

to the capabilities approach is not as hasty as it may have initially seemed.  There are in 

fact, principled grounds for glancing over numerous positions.  There remains of course, 

a whole host of alternative theories that might be examined, but again, partly for reasons 

of the necessary limitations that come alongside a project such as this one, a central focus 

that will undoubtedly exclude some positions, must be adopted.111

 

 

 

 

 

 

 

 

 

 

 

                                                      
111 For example, take the following two leading alternatives that in many ways, approximate the capabilities 

approach: Richard Arneson’s “equality of opportunity for welfare” advanced in Richard Arneson, “Equality 

and Equality of Opportunity for Welfare,” Philosophical Studies 56, no. 1 (1989): 77-93; and G. A. 

Cohen’s “equal access to advantage” put forth in Cohen, “On the Currency of Egalitarian Justice”. 
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3.1 Horizontal v. Vertical Spectral Analysis 

 

 

After having first, articulated precisely what the capabilities approach is, and second, 

justified a focus on capabilities exclusively, in what follows, I argue that despite the clear 

strengths of the capabilities approach in egalitarian thought, it fails to provide a minimal 

account of justice for people with disabilities.  I begin by highlighting those aspects of 

Nussbaum’s conceptualization of the capability approach that feature prominently in this 

discussion.  I then move to a discussion that highlights both the difficulty, as well as 

necessity of ranking or ordering capabilities.  This consideration is complemented by a 

distinction I make between horizontal spectral analysis (the ordering of a capability 

among other capabilities) and vertical spectral analysis (the assessment of the 

opportunity or ability to achieve, secure, or perform a particular capability distinct from 

considerations of the relationship to other capabilities). 

 

 

Nussbaum’s Conceptualization of the Capability Approach 

In Frontiers of Justice, Nussbaum analyzes the capabilities approach and examines in an 

explicit manner, how it might be conceptualized to ensure justice for the disabled.  As 

discussed previously, she argues that it is possible to specify functionings or activities 
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that constitute a good life and promote ‘human flourishing’.112  More importantly, 

identifying a list of central human capabilities, Nussbaum argues that “all of them are 

implicit in the idea of a life worthy of human dignity”113  and can become what Rawls 

refers to as the object of an ‘overlapping consensus’.114

 In an attempt to establish a minimal account of justice, Nussbaum introduces a 

notion absent from Senian capabilities – a fundamental threshold level.

   

115  This threshold 

allows us to classify individuals beneath the minimal level of functioning as lacking 

access to the capability in question.116  It signals the shift away from the focus of 

resource egalitarians on the quantity of resources, to an emphasis on opportunities for 

activities or functionings as discussed above.  In its basic form, all the capabilities 

Nussbaum specifies – life; bodily health; bodily integrity; senses, imagination, and 

thought; emotions; practical reason; affiliation; other species; play; control over one's 

environment – are held to be constitutive of human-flourishing.117

                                                      
112 Ruger, “Toward a Theory of a Right to Health,” 290-91. 

  Elements of a life 

worth living are, according to Nussbaum, plural and not singular.  She argues that one is 

in error to single out any particular capability as being any more or less constitutive of 

113 Nussbaum, Frontiers of Justice, 70. 

114 For Rawls’ original statement on overlapping consensus, see Rawls, Political Liberalism, 128-29. 

115 Nussbaum, Women and Human Development, 12. 

116 Ibid., 71. 

117 Ibid., 75. 
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what it means to flourish as a human.118  She claims, “if people are below the threshold 

on any one of the capabilities, that is a failure of basic justice, no matter how high up 

they are on all the others”.119

 

  

 

The Indexing Problem (i) – The Necessity of Indexing Capabilities 

The first difficulty that emerges from Nussbaum’s conception of the capabilities 

approach is concerned with the ranking or ordering of capabilities within a notion of 

well-being.  Sen acknowledges that a form of what he refers to as ‘quasi-ordering’ is 

necessary to articulate the relative weight being attributed to a particular capability in the 

context of an individual’s pursuit of flourishing.120  Sen also discusses the necessity of 

valuation and ranking in Commodities and Capabilities through a notion he calls 

’intersection partial ranking’.121

                                                      
118 Ibid., 84. 

  It is here that Sen argues that one need not rely upon a 

119 Ibid., 167 (emphasis added). 

120  Quasi-ordering is an ordering of the aspects of equality that is reflexive, transitive, and incomplete.  Sen 

argues that a partial or incomplete ordering is required because the concept of inequality requires us to 

recognize that there are many different aspects of well-being that point us in different directions.  Thus, a 

complete ranking cannot be derived from such a notion.  When we relate the notion of quasi-ordering to 

equality, it can be said that quasi-ordering can be classified as a relation of the type: 'at least as unequal as'.  

For more on Sen's notion of quasi-ordering see Sen, On Economic Inequality. 

121 Intersection partial rankings are utilized to yield a partial ordering from a group of indifference curves,  

From any given set of indifference curves, we can determine which state is preferable to any other, but 
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subjectivist perspective of well-being of the sort that might complicate comparisons 

between individuals.  Instead, intersection partial rankings (or analysis that can yield 

partial rankings to allow policy analysts to effectively situate individuals as being better 

or worse than other subsets of individuals) might be obtained through the utilization of an 

objectivist view of flourishing.122  More pointedly, “an objectivist view would not 

necessarily rule out the possibility of interpersonal variations of well-being rankings”.123

Additionally, after having conducted a series of interviews in Israel and England, 

Wolff and De-Shalit argue that there are capabilities that should receive greater weight 

when assessing an individual’s well-being.

 

124  For example, they question whether 

reaching the threshold limit for functionings such as ‘other species’ is as important as 

reaching the basic threshold for the more rich categories of ‘bodily health’ or ‘life’.125

                                                                                                                                                              
cannot determine the degree to which it is preferable.  For more on intersection partial rankings see 

Amartya Sen, Commodities and Capabilities (India: Oxford India Paperbacks, 1999): 22-25; Amartya Sen, 

Inequality Reexamined (Oxford: Oxford University Press, 1992): 46-49; or Sen, On Economic Inequality. 

  

While Nussbaum claims there are particular functionings or capabilities within every 

individual’s life that are objectively valuable and necessary to flourish, Wolff and De-

122 This is similar to Wolff and De-Shalit’s claim examined in greater depth later in this section.  They 

claim that one need not arrive at a complete ranking of individuals.  Instead, they argue that what is 

important is the determining of whom the worst off are.  While I argue this conception of capabilities is 

better than Nussbaum’s strong threshold perspective, I believe it nevertheless fails. 

123 Sen, Commodities and Capabilities, 23. 

124 I concur and will address this point in more detail in section 3.3 and 4. 

125 Wolff and De-Shalit, Disadvantage, 93. 
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Shalit employ what I view to be a very effective example to demonstrate the need for the 

partial ranking of capabilities.   

Wolff and De-Shalit invite us to examine two individuals’ lives and to consider 

whether they are lacking access to human flourishing in the same way.126  For example, 

take an unemployed individual doing poorly in almost all levels of functioning, and 

compare this person to a highly paid trader who does well in every aspect of flourishing 

except ‘play’.127  It is because, according to Nussbaum, only an individual with all ten 

capabilities secured is an individual we can deem to be flourishing, that both individuals 

fall below the minimal threshold of justice and require adjustment.128

                                                      
126 I have suggested elsewhere that this is a conclusion to which Nussbaum seems wed.  I now no longer 

think this is true.  Instead, I now realize that Nussbaum says very little about this at all.  This concession on 

my part is not to let Nussbaum off the hook, but rather, to suggest that instead of making an error in 

argument about this very important point, she has instead, made an error of omission.  

  However, practical 

127 Wolff and De-Shalit, Disadvantage, 101. 

128 I think it is necessary to consider that such an example may not be deemed to be a matter of justice to 

some.  One could argue that because the trader had chosen to not foster the capability of play and to 

instead, promote the remaining capabilities to a greater extent, that no redistribution was required.  While 

this may be true, I believe we can easily manipulate this example to serve the same purpose while avoiding 

such confusion.  Instead, we can imagine two people with disabilities.  The first has an impairment that 

manifests itself in numerous disabling barriers such that she is unable to secure multiple capabilities.  The 

other individual also has an impairment, but does not experience nearly as many barriers.  As a result, she 

is only lacking one of the capabilities identified by Nussbaum.  Surely we would wish to prioritize the 

redistribution of resources such that the individual lacking numerous capabilities would receive greater 

attention. 
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concerns would suggest that with limited resources available to redistribute, we should 

classify the unemployed individual as possessing less well-being than the trader.  

Nussbaum however, fails to introduce a metric to acknowledge or complete such an 

indexing.   

Even if the example were downplayed so as to not result in such tremendous 

disparity, I believe the lack of an indexing mechanism remains just as problematic.  

Consider the same trader lacking the capability of ‘play’ but this time, compare her to an 

individual lacking bodily integrity or the social basis of self-respect because she has a 

physical disability and her surroundings offer her little in the way of accommodation.  

Despite both individuals lacking only one aspect of human flourishing (assuming that a 

physical disability would not result in an inability to secure any of the remaining nine 

capabilities)129

Wolff and De-Shalit acknowledge the necessity of ranking the various capabilities 

and employ a mechanism they refer to as ‘complex evaluation’ to provide a more robust 

classification of well-being.  They cite decathlon scoring as a prime example of how to 

weigh seemingly different events to arrive at a singular conclusion about an individual’s 

, it should be apparent that the disabled individual’s well-being is more 

severely compromised than the trader's, who is unable to exercise her capability of ‘play’. 

                                                      
129 I am of course, skeptical that such a provision corresponds to any reality and explain this further in my 

discussion of corrosive disadvantages in section 3.3 and 4. 
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overall performance.130

 Wolff and De-Shalit claim that in some sense, sprinting is incommensurable with 

another event such as shot-putting.  Nevertheless, this incommensurability does not stop 

us from assessing athletic prowess.  Through the complex weighing and computation of 

performance in all of the various events comprising a decathlon, we can arrive at a 

singular conclusion about the athletic prowess of its participants. 

  In the case of a decathlon, the performance being evaluated is an 

individual’s athletic ability.  In the case of capabilities, the evaluation is being made 

about an individual’s well-being. 

 However, it is not my intention to examine this claim in any greater depth here.  I 

simply wish to employ Wolff and De-Shalit’s example to demonstrate the necessity of 

arriving at an ordering of capabilities. 

 

 

The Indexing Problem (ii) – Horizontal v. Vertical Spectral Analysis 

The decathlon scoring analogy can also shed light on what I view to be a more serious 

problem plaguing the capabilities approach.  I refer to the ordering of capabilities as the 

horizontal spectral analysis – the ranking of capabilities among other capabilities. Wolff 

                                                      
130 Wolff and De-Shalit, Disadvantage, 99.  It is important to note that Wolff & De-Shalit do not believe 

the decathlon analogy works completely.  Instead, they view this analogy as a step towards finding a 

solution to the indexing problem, and not the solution itself. 
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and De-Shalit recognize, to some extent, that a horizontal spectral analysis must occur in 

order to arrive at a minimally just notion of well-being within a capabilities perspective.   

However, what I wish to examine in greater depth is the measurement of 

particular functionings.  I believe the decathlon analogy can also assist us in examining 

this aspect of capability theory.  I call this assessment the vertical spectral analysis – the 

assessment of the opportunity or ability to achieve, secure, or perform a particular 

capability, distinct from considerations of the relationship to other capabilities.  An 

adequate account of particular capabilities requires factoring in the social variations that 

impede our ability to properly situate individuals above or below her fundamental 

threshold.  

I argue that our inability to properly complete a vertical spectral analysis is a 

primary problem associated with the capabilities perspective.  Unlike well-being or the 

living of a life with human flourishing, a decathlon and its events have a predetermined 

ending after which results are measured.  In contrast, well-being is measured and exists as 

a continual process of reassessment and recalculation of actions and goals. 

Therefore, assessing how an individual is performing in respect to a particular 

capability proves to be more difficult than considering success in a particular 

achievement such as an athletic competition.  Not only is there difficulty in assessing an 

individual’s level of well-being because there is no definite time at which measurement 

should take place, but additionally, individuals cannot be situated at any particular spot 

on the spectrum.  This is when the notion of a vertical spectral analysis becomes helpful 
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in demonstrating the limitations of Nussbaum’s capabilities approach.  Figure 3.1.1 

demonstrates how we might situate two individuals, A and B, within a particular event 

when assessing athletic prowess in a decathlon. 

Figure 3.1.1 – Decathlon Scoring 

 

In the above figure we can note the horizontal spectral analysis that occurred to rank the 

various events from the event with the most weight, to the event with the least.  What is 

important to note is that both individual A and individual B can occupy only three 

positions within the vertical spectrum in relation to one another.  A can perform better, 

worse, or exactly the same as B.  There is an inverse relationship between A and B – 

when A performs better than B, B necessarily performs worse than A. 
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 This is not the case when examining well-being and capabilities however.  First, 

the attainment of well-being does not necessarily take place within a competitive 

framework.  While one’s success might preclude another from attaining a similar status, it 

is not always the case that individual B’s ranking is compromised by individual A’s 

securing of a functioning.  Second, and perhaps more importantly, people with 

disabilities exist on a continuum where numerous factors beyond their control impact the 

chances of success or failure of their attempts to secure basic thresholds in some 

capabilities.  These include but are not limited to: an individual’s environment, social 

circumstances within that environment, and the particular time in which an assessment 

takes place.  Therefore, unlike the case involving decathlon ranking where an individual 

is situated at one position on the vertical spectrum and only one position, when 

examining capabilities individuals occupy a multitude of positions.   

I think this is particularly apparent when we revisit the discussion of section 2 and 

see that we ought to be characterizing disability as a complex relationship between traits 

inherent to an individual (impairment) and the social, environmental, and attitudinal 

barriers (disability) external to that individual.  More specifically, after we have pushed 

away from both a medical and social model understanding of what it is that constitutes 

disability, and instead, endorse an interactional approach to understanding the experience 

of disability, we can see that the interaction at play between an individual and how that 

individual interacts with her environment seemingly complicates matters a great deal.  

Thus, instead of situating an individual on the vertical spectrum at one particular point, 



 

74 

 

individuals must instead, be placed on multiple points representing the multitude of 

possible positions they might occupy.  These multiple points are meant to signify how 

volatile the securing of a capability actually is once we have properly understood how 

varied the forms of disadvantage are encountered by people with disabilities.  More 

specifically, the experience of disability highlights the complicated factors involved in 

assessing the potential one has for securing any particular opportunity and how those 

factors can differ vastly amongst similarly situated individuals. This leads to difficulty in 

assessing an individual’s position on the vertical spectrum even if we can estimate (as 

Wolff & De-Shalit claim131

The problem arises because individuals are no longer in an inverse relationship to 

one another and no longer occupy only one position on the vertical spectrum; instead, 

individuals occupy a multitude of positions with the possibility (and indeed, the 

likelihood) of overlapping realizations of capabilities.  As the possible number of 

positions an individual can occupy increases, the likelihood of overlapping with other 

individuals increases, as does the difficulty in assessing where to rank that particular 

individual within their own continuum, as well as in relation to the fundamental 

threshold.   

) which position the relevant capability occupies on the 

horizontal continuum.   

Figure 3.1.2 demonstrates what a possible ranking might look like if we were to 

perform a vertical spectral analysis within a capabilities framework. 

                                                      
131 See Wolff and De-Shalit, Disadvantage, 108-18, for more on this view. 
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Figure 3.1.2 – The Ranking of Capabilities 

 

In figure 3.1.2 we can note how both individual A and B occupy numerous positions 

along the spectrum. 

 To examine why it is the case that individuals occupy numerous positions instead 

of simply one, consider the experiences of an individual with a mobility impairment.   

This individual may experience less bodily integrity or lack the social bases of self-

respect when attempting to utilize public transportation during rush hour when the 

subway is more heavily utilized than on a weekend. Similarly, she could experience 

greater pain at some instances in performing different acts that are required of her as a 
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result of her environment.  For example, if she utilized crutches to assist with walking 

and was required to climb a large flight of stairs, this might cause her great discomfort 

and subsequently, affect her bodily integrity or her social bases of self-respect.  Many 

people with disabilities can attest to such experiences.  The effects disease and health 

have on individuals and how individuals experience particular impairments differently at 

different times in their lives are relevant considerations within justice discourse.132

If we examine figure 3.1.2, we can see that individual B has a larger continuum 

than A.  This is perhaps due to her impairment leading to more significant social barriers, 

to the impairment being more severe itself, or to the complex interaction of her 

impairment with her social environment resulting in greater barriers to inclusion, and the 

subsequent affects on our ability to predict the security of a functioning.  While B has the 

possibility of occupying a marginally higher position on the vertical spectrum, she also 

has the ability to have secured much less of a particular capability.  In light of this, which 

  Thus, 

the time we decide to assess an individual’s ability to secure a functioning is an important 

aspect in the measurement of well-being.  It is not altogether apparent how we might 

accurately situate an individual at one position on the vertical spectrum when the security 

of any particular functioning is so volatile.  Therefore, I argue that we must place 

individuals within a continuum to account for these variances. 

                                                      
132 Norman Daniels, Justice and Justification: Reflective Equilibrium in Theory and Practice (New York: 

Cambridge University Press, 1999), 196. 
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individual, A or B, should we consider to have secured more of the functioning in 

question?  I argue that the capabilities framework is unable to provide an answer. 

 If we apply a Nussbaumian conception of a minimum threshold, we arrive at 

incongruous results.   It is likely that in the case displayed in figure 3.1.2, individual B 

could reside at, below, and above the minimum threshold.  It is not apparent how one 

would assess B’s securing of a functioning if B had the possibility of being both well 

above, and well below the threshold. 

 What then, are possible solutions to the apparent inability to perform a vertical 

spectral analysis with a single outcome that can be analysed and compared?  It might be 

suggested that one could simply select the mean of all of the possible positions an 

individual could occupy.  Therefore, an individual could be situated at one particular 

point, reducing the potential overlap between individuals as well as the subsequent 

confusion in assessing the securing of a functioning.  The averaging of the possible 

positions occupied along the spectrum does not however, secure a level of well-being in 

accordance to a Nussbaumian conception of flourishing.  An individual requires the 

ability to have reasonable consistency within her life to plan her actions accordingly.  

Nussbaum places great importance on having the opportunity to plan one’s life for both 

the sake of emotional health as well as autonomy considerations.133

                                                      
133 Nussbaum, Frontiers of Justice, 172. 

  The only certainty 

individuals can associate with securing a functioning is that their performance of that 

particular functioning will be, in the very least, as good as the worst possible position 



 

78 

 

they could occupy along their vertical spectrum.  What they are not assured of is the 

attainment of the average of their possible positions.  Consequently, to assign individuals 

this form of artificial assurance fails to acknowledge the importance of the ability to plan 

one’s life and the well-being associated with it. 

 In a related manner, one could suggest that we need to recognize that because at 

any point, an individual might fall to the worst of their possible positions, that the worst 

foreseeable position is the relevant one for consideration.  What this suggestion fails to 

acknowledge is that the fact that it is a possibility that one may perform poorly at the 

securing of a particular functioning does not necessitate a complete lack of security over 

that functioning.  Individual B might have the possibility of occupying numerous 

positions worse than A, but there is also the possibility that B might outperform A.  What 

if B occupied a higher position than A the majority of the time (perhaps even a vastly 

superior position), but only dropped below A on rare occasions?  Would we still wish to 

claim that B’s ability to secure the functioning was less than that of A’s?  I suspect the 

answer to this question is ‘no’. 

 Finally, one might conclude that the degree of variance is the primary focus – an 

individual with the potential for a diversity of outcomes has less well-being.  Under this 

metric, B would have performed worse at securing the functioning because B’s possible 

outcomes are more diverse than A’s.  Consequently, B’s ability to predict her outcome or 

plan her life would be diminished more than A’s.  I believe that this too however, leads to 

an undesirable conclusion.  Simply because B has the potential to occupy a greater 
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diversity of positions than A does not mean B necessarily occupies a greater diversity 

than A.   A might occupy a new position along her continuum every few hours depending 

on the nature of her impairment or the disabling barriers she is forced to encounter.  B 

however, may seldom waver from her typical experience.  Therefore, it seems 

inappropriate to hastily introduce this metric as well. 

 In light of these considerations, I argue that our goal is not only to ensure that the 

highest possible level of achievement is increased, but also, to narrow the spectrum 

within which an individual has the possibility of residing.  More pointedly, we need to 

minimize the opportunity an individual has to rank at multiple positions when analyzing 

the securing of a functioning.  Without an established metric to successfully determine 

who is in need, or perhaps more pointedly, who falls below our established fundamental 

threshold, redistribution and the increase in well-being it might bring about, becomes 

difficult to achieve.  If people with disabilities cannot to be situated appropriately on the 

vertical spectrum, we cannot provide them with appropriate measures to rectify the 

injustices they suffer.   

Thus, the capabilities theorist must introduce a metric to complete a vertical 

spectral analysis that succeeds where the aforementioned suggestions have failed.  She 

must be capable of determining who resides below the established threshold, as well as 

the proper means to rectify those injustices once detected. 
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Concluding Remarks 

In what preceded, I have presented what I view to be one of the three primary 

problems associated with the capabilities approach to egalitarian justice.  In relation to 

the experience of disability, I endorse the finding of Wolff and De-Shalit that the lack of 

an indexing mechanism will result in tremendous disparities between able-bodied and 

disabled individuals.  Moreover, I contend that we also need a vertical spectral analysis 

that can take proper account of the nature of disability and deficits in wellbeing.  Without 

these amendments, the capabilities approach will produce confusion regarding the proper 

allocation of resources and situating of individuals in relation to a fundamental threshold. 

While much attention is now being paid to operationalizing the capabilities 

approach, this work emphasizes a different aspect of capability theory than what I have 

stressed.  Paul Anand has, and continues to work in the area of socio-economics, 

defending capabilities and demonstrating how one might operationalize the capabilities 

aspect of Sen’s approach.134

                                                      
134 For example, see Paul Anand and Martin van Hees, “Capabilities and Achievements: An Empirical 

Study,” The Journal of Socio-Economics 35, no. 2 (2006): 268-84; Paul Anand, C. Santos and R. Smith, 

“The Measurement of Capabilities,” in Arguments for a Better World: Essays in Honor of Amartya Sen, ed. 

K. Basu and R. Kanbur (Oxford: Oxford University Press, 2009), 283-310; Paul Anand, G. Hunter, I. 

Carter, K. Dowding, Francesco Guala and Martin van Hees, “The Development of Capability Indicators,” 

Journal of Human Development and Capabilities 10, no. 1 (2009): 125-52. 

  Recently he and other scholars have been part of an 

international research project designed to further scholarship in this area. 
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That said, the abundance of work thus far has focused on what Wolfe and De-Shalit have 

called the ‘indexing problem’, that I mention in the above subsection titled “The Indexing 

Problem (i) – The Necessity of Indexing Capabilities”.  Anand and colleagues have 

demonstrated, and I think convincingly so, that one can “statistically distinguish between 

different capabilities”.135

However, this concern with subjective well-being data does not address my 

concern with our inability to measure the securing of a particular capability, void of 

considerations of the relation to either a singular distinct capability, or a lexicographically 

ordered set of capabilities.  In short, a concern with subjective well-being data does not 

address our inability to perform a vertical spectral analysis.  While creating a 

methodology to operationalize capabilities that can successfully account for subjective 

variations or personal preferences in ranking capabilities is required, it will not address 

the concern I have presented here. 

  Much concern has been expressed over the possibility that 

different people might weigh different capabilities differently.  While continuing work in 

this area is needed, I believe Anand has provided sound reason to believe this is a 

concern no longer plaguing capabilities.  Although subjective preferences introduce 

added complexity to the operationalizing of capabilities, these preferences do not prevent 

us from using a measurement of capabilities as an indicator of well-being. 

The inability to perform a satisfactory vertical spectral analysis is, as mentioned, 

concerned with objective measurements of capabilities, and not subjective perceptions of 

                                                      
135 Anand and van Hees, “Capabilities and Achievements,” 279. 
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well-being.  The concern expressed here is not that one might feel a lack of control over 

her environment.  Instead, my concern is that we have no objective way with which to 

measure the actual control she has over her environment because of the great diversity of 

positions she might occupy on the spectrum.  This diversity is problematic because, as 

suggested in the subsection titled “The Indexing Problem (ii) – Horizontal v. Vertical 

Spectral Analysis”, it is likely that an individual would reside at, below, and above the 

minimum threshold.  Moreover, it is not apparent how we might assess the securing of a 

functioning if the individual in question had the possibility of being both well above, and 

well below the threshold. 

 I believe Wolff and De-Shalit’s decathlon analogy is a useful tool that can shed 

light on what I view to be an even bigger problem within the capabilities approach.  

When examining people with disabilities and well-being, I think it is best to compare the 

ranking of such individuals to the ranking of athletes in mid-event.  Any given athlete has 

a particular ‘ability’, whether naturally endowed, or painstakingly acquired.  Regardless 

of race-day conditions, some athletes can simply not perform the task at hand as well as 

other competitors.  This ability, coupled with factors pertaining to the race-day conditions 

(wind, altitude, temperature, etc.) contribute to the number of possible positions any 

given athlete might occupy on the vertical spectrum.  Therefore, the more apt analogy to 

demonstrate the difficulties of a capabilities approach and the carrying out of a vertical 

spectral analysis is one where we attempt to calculate athletic ability, mid-event. 
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 This is understandably, extremely difficult, and for these reasons we should 

conclude that the capabilities approach as it stands, is incompletely theorized and requires 

greater attention to the problems outlined within this section. Determining the degree of 

need and how to best meet that need is problematic for the capability theorist.  Indeed, 

simply because the experiences of people with disabilities are likely to demonstrate this 

fact more clearly than able-bodied individuals does not indicate that the inability to 

successfully perform a vertical spectral analysis is limited to people with disabilities.  We 

must reformulate the capabilities perspective to introduce a metric to successfully 

perform this analysis to promote an adequate minimal conception of justice. 
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3.2 Natural Diversity & Stigma-Sensitivity 

 

 

Next, I intend to focus on a related difficulty that arises when attempting to 

operationalize the capabilities approach.  An examination of how the capabilities 

approach addresses the stigma that often comes part-in-parcel with justifying 

redistributive measures that favour a particular ‘have-not’, over other ‘have-nots’ 

highlights this difficulty.  In what follows, I look closely at critiques launched by Thomas 

Pogge against Nussbaum, as well as the response given from Elizabeth Anderson in 

support of the capabilities approach.  First however, it is relevant to revisit Nussbaum and 

highlight further salient features of her capability approach for the discussion that 

follows. 

“Human dignity,” writes Nussbaum, “is equal in all who are agents”136.  Everyone 

is said to deserve equal respect from societal laws and institutions.  She argues that the 

primary target of a theory of egalitarian justice ought to be the protection of freedoms so 

central that without them, an individual’s life is not worthy of human dignity.137

                                                      
136 Nussbaum, Creating Capabilities, 31. 

  She 

argues for the centrality of notions of dignity and respect in articulating a conception of 

137 Ibid. 
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social justice.138  The conception of dignity at play here espouses a principle of human 

beings as an end, and not merely a means to another’s end.139

Not everyone of course, places such primacy on dignity.  Some suggest that while 

dignity is a notoriously slippery and multidimensional notion, it can retain its usefulness 

with some further theorizing and clarification.

 

140  Others still, suggest that the notion of 

human dignity offers little by way of moral justification or guidance.141  Ruth Macklin 

for example, suggested that we can do away with dignity altogether.142

A different objection has recently come to the forefront however.  Contra those 

who dissent in the abovementioned manner, this objection acknowledges the importance 

of dignity, but suggests that capabilities are not the proper means to ensure it.  This is not 

because capabilities are thought of as prima facie, the incorrect currency of egalitarian 

justice.  Nor is it because the central capabilities thought to be of utmost importance are 

deemed misrepresentative of what it means to live a life worthy of human dignity.  

Instead, the emphasis has been placed upon the operationalization of the capabilities 

approach.  More specifically, it has been suggested that the capabilities approach 

   

                                                      
138 Ibid., 26. 

139 Ibid., 25; Nussbaum, Frontiers of Justice, 36 & 70; Nussbaum, Women and Human Development, 74. 

140 Doris Schroder. “Dignity: Two Riddles and Four Concepts,” Cambridge Quarterly of Healthcare Ethics 

17, no. 2 (2008): 237. 

141 Udo Schüklenk and Anna Pacholczyk, “Dignity’s Wooly Uplift,” Bioethics 24, no. 2 (2010): ii. 

142 Ruth Macklin, “Dignity is a Useless Concept,” British Medical Journal 237, no. 7429 (2003): 1419-20. 
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stigmatizes individuals in both the assessment of need, and provision of resources and 

accommodation, thus undermining an essential aspect of one’s human dignity. 

In this section I shall demonstrate that one of the primary measures of the success 

or failure of a conception of egalitarian justice ought to be its ability to avoid the further 

stigmatization of vulnerable populations.143  I refer to the ability to not further stigmatize 

individuals on the basis of naturally acquired skills or endowments as stigma-sensitivity.  

I suggest that despite the clear strengths of the capabilities approach, it nevertheless fails 

to be as stigma-sensitive as alternative conceptions.  One might deduce (and correctly so) 

from this statement that stigma-sensitivity is not an all-or-nothing attribute.  Conceptions 

can be more or less stigma-sensitive.  While Thomas Pogge suggests the capabilities 

approach suffers from what he refers to as “the vertical-inequality problem”,144 Elizabeth 

Anderson suggests alternatively, that capabilities possess more stigma-sensitivity than 

resource-based conceptions of justice.145

                                                      
143 I owe the emphasis on ‘further’ to Andrew D. F. Ross. 

  My interpretation of capabilities falls 

somewhere between Pogge’s and Anderson’s.   I suggest this low level of sensitivity 

ought to be taken seriously within justice discourse and that consequently, we must 

144 Thomas Pogge, “Can the Capability Approach be Justified?,” Philosophical Topics 30, no. 2 (2002): 

204; Thomas Pogge, “A Critique of the Capability Approach,” in Measuring Justice: Primary Goods and 

Capabilities, ed. Harry Brighouse and Ingrid Robeyns (Cambridge: Cambridge University Press, 2010), 44. 

145 Elizabeth Anderson, “Justifying the Capabilities Approach to Justice,” in Measuring Justice: Primary 

Goods and Capabilities, ed. Harry Brighouse and Ingrid Robeyns (Cambridge: Cambridge University 

Press, 2010), 95-97. 
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reformulate the capabilities perspective to be a more stigma-sensitive egalitarian theory 

in an attempt to promote an adequate minimal conception of justice. 

I suggest that when examining competing claims of justice, attention ought to be 

paid to how we might begin to operationalize redistributive measures and assess need in a 

society where these values of equality and justice are endorsed.  I make a modest and I 

think, self-evident claim that, when comparing two equally desirable conceptions of 

justice, priority ought to be given to the conceptualization that is more stigma-sensitive – 

that stigmatizes those in need less than other, competing claims.  I shall then defend a 

more ambitious claim, suggesting that strict opportunity-based accounts of distributive 

justice increase the likelihood of further marginalizing individuals on the basis of 

naturally acquired skills or endowments.   

 

 

Acknowledging Need and Difference and Promoting Dignity 

There has been a long and rich history addressing the difficulty associated with 

celebrating difference and recognizing need.  This discussion has been perhaps, made 

most famous by Martha Minow.  In 1990 she introduced a now famous question she 

called ‘the dilemma of difference’.146

                                                      
146 Lorella Terzi has suggested that the capabilities framework might altogether overcome the tension 

Minow raises in the dilemma of differences in “Beyond the Dilemma of Difference: The Capability 

Approach to Disability and Special Educational Needs,” Journal of Philosophy of Education 39, no. 3 

(2005): 443-59. 

   More pointedly, the dilemma of difference 
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concerns two interrelated questions.  First, when does treating people differently 

emphasize difference, and result in stigmatization?  Second, when does treating people 

similarly result in insensitivity to difference, and stigmatize and hinder them on that 

basis?  She is concerned that “when we identify one thing as unlike the others, we are 

dividing the world; we use our language to exclude, to distinguish – to discriminate”147.  

This stigma, according to Minow, can be magnified both by ignoring difference, and by 

focusing on it.148  Put more simply, the dilemma of difference is a choice between 

integration and separation – between special treatment and similar treatment.149  In the 

present context, the questions are concerned with whether negative stereotypes are 

reinforced through a commitment to equality, or if on the contrary, differences are 

accommodated because of the fulfillment of a vision of equality.150

In a rather obvious way, there are better or worse ways to go about accounting for 

difference.  The most famous, and perhaps now even cliché example, is the citing of 15th 

century English Poor Laws that focused on a distinction between the worthy and 

unworthy poor.  These laws of course, made people with disabilities the object of pity 

and charity.  This miniature version of a welfare state saw redistribution take the form of 

local collection and dissemination of resources to only those deemed worthy – the 

 

                                                      
147 Martha Minow, Making All the Difference: Inclusion, Exclusion, and American Law (Ithaca: Cornell 

University Press, 1990), 3. 

148 Ibid., 20. 

149 Ibid., 20-21. 

150 Ibid., 21. 
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impotent poor: the elderly, widows, and the sick or disabled.  Others who were victims of 

what we might now call bad option luck,151

That said, I think it is important to bear in mind that, as Carl Knight suggests, “the 

social stigma of compensation would almost always be outweighed by the benefits of 

compensation”.

 were deemed unworthy of charity and were 

left to their own devices to overcome the hardships that were perceived to be brought 

about by their own action or inaction. 

152  Anderson acknowledges this point as well when she states, “[o]f 

course, merely noticing that someone is being unjustly treated can be wounding to the 

victim”153.  She continues to acknowledge that this is a difficulty all theories of justice 

will inevitably face.  But, “[i]n general, people would prefer that they not suffer injustice, 

than that their plight be ignored”154

There is an old Finnish proverb that states, “kun menee sutta pakoon, tulee karhu 

vastaan”.  Roughly translated into English, this states, “when escaping a wolf, one will 

run into a bear”.  This wisdom is of course, meant to suggest that sometimes avoiding one 

particular danger or undesirable outcome may very well lead to a far worse outcome.  I 

.  This point is made of course, not to diminish the 

significance of stigma-sensitivity, but to instead, emphasize the importance of not further 

stigmatizing individuals on the basis of naturally acquired skills or endowments. 

                                                      
151 For more on the distinction between brute and option luck see: Dworkin, “What is Equality? Part 2,” 

293; Dworkin, Sovereign Virtue, 73-83. 

152 Carl Knight, "In Defence of Luck Egalitarianism," Res Publica 11, no.1 (2005): 64. 

153 Anderson, “Justifying the Capabilities Approach,” 96. 

154 Ibid. 
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think this adage can lend great insight into our redistributive planning.  At a certain point, 

one necessarily runs a risk of others using an acknowledgement of difference against 

those the egalitarian planner is attempting to promote justice for.  Redistributive 

measures must be taken to avoid stigmatization, and in an attempt to mitigate that 

stigmatization and low social standing, what is important is achieving an adequate 

redistribution while minimizing the stigmatizing effects on the relevant agents.  As 

previously mentioned, my modest claim here is that, caeteris paribus, priority ought to be 

given to the conceptualization of egalitarian justice that is more stigma-sensitive.  If there 

is indeed, a genuine risk of stigmatizing individuals through a redistributive scheme, it 

seems to be a relatively minor one in comparison to the benefits accrued as a result of 

taking this risk.  Put more simply, even if individuals were stigmatized as a result of such 

a redistribution, it would nevertheless, likely be a favorable one. 

 

 

Pogge and The Vertical-Inequality Problem 

Despite the fact that the stigma associated with compensation would almost always be 

outweighed by the benefits of the compensation that generated that stigma, it is important 

to note and promote the most stigma-sensitive conception of egalitarian justice.  Put 

simply, Thomas Pogge thinks we are in error to suggest the capabilities approach is as 

sensitive to differing natural endowments as alternative approaches. 
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Recall, Sen suggested a shift in our attention from goods or resources to instead, 

what goods can do to and for human beings.155  He suggested that the primary focus 

ought to be individuals’ capability to function.156 These capabilities should be available 

to be pursued by each and every person and the goal of such an approach is to treat each 

person, regardless of resource level or native endowment, as an ends, and never as a mere 

means to the ends of another.157

Pogge has suggested that by making this shift from resources to capabilities, the 

capabilities approach suffers from what he calls the vertical-inequality problem.  If we 

employ my phrase, Pogge would be suggesting the capabilities approach is less stigma-

sensitive than a resource-based approach.

   

158

He suggests that by shaping institutional arrangements in such a manner that the 

distribution of resources in society compensates for natural inequalities in endowments, 

capability theorists are committed to making interpersonal comparisons and judging 

 

                                                      
155 Sen, “Equality of What?,” 328. 

156 Wolff and De-Shalit, Disadvantage, 8. 

157 Nussbaum, Women and Human Development, 5. 

158 Here I ignore a prior judgment that has to be made with reference to stigma-sensitivity.  That is, 

conceptions of justice must be otherwise equal prior to invoking a justification on grounds of stigma-

sensitivity.  I think for reasons presented in section 3, resource-based theories are not equal to capabilities 

approaches.  Thus, Pogge’s argument is a non-starter unless he can demonstrate that a resource-based 

conception of justice is superior to a capabilities approach in all other facets.  I do not believe he has or can.  

I put this aside for the sake of the argument that follows however. 
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humans beings as being better or worse than others.159

In what preceded in section 3.1, I suggested that it is helpful to view the various 

aspects of the capabilities approach as residing on two spectrums – a vertical and a 

horizontal.   Like Pogge, I thought it was helpful to use the imagery of a vertical 

spectrum to assist in visualizing what the capability theorist was doing when assessing 

need.  I suggest that assessing need is particularly difficult for the capability theorist 

because individuals’ abilities to secure capabilities cannot be represented as one distinct 

position on the vertical spectrum.  Instead, I suggest that we must represent individuals 

on this spectrum through a multitude of potential positions.  Ultimately, I conclude that 

the capability theorist must introduce a metric to properly assess need in light of the 

criticism I offer. 

  He suggests, rather conveniently 

for me, that capability theorists are committed to regarding human diversity in vertical 

terms.   

Putting aside this skepticism about the ability of the capabilities approach to 

adequately assess need, Pogge’s suggestion is that the very fact that individuals are 

situated on a vertical spectrum is troubling. 

He suggests that the capability theorist must regard individuals as having less or 

more or a particular endowment, and situate individuals on a vertical spectrum 

                                                      
159 Pogge, “Can the Capability Approach be Justified?,” 204-5. 
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accordingly.  He suggests the capabilities approach is committed to viewing diversity as 

consisting of a natural hierarchy of persons with more or less natural endowments.160

Pogge argues that it is precisely because capability theorists have acknowledged 

that people vary drastically, and that people ought to be compensated for how natural 

inequalities manifest themselves socially, that they are committed to regarding human 

natural diversity as residing on a vertical spectrum – in vertical terms.

 

161

Conversely, as resource theorists make no such compensatory guarantees, they 

have no use for the notion of greater or lesser natural endowments, and are thus, not 

committed to a value question in assessing difference.  In other words, resource theorists 

are free to endorse a horizontal conception of natural diversity. 

 

He highlights this distinction with the following example of horizontal reasoning.  

He claims that if we celebrate natural diversity and acknowledge how our lives are 

enriched by this variety, we are not committed to viewing the diversity associated with 

eye colour for example, in better or worse terms.  We can see persons as different without 

committing ourselves to the view that having brown eyes is better or worse than having 

blue ones. 

Pogge does take a step back to acknowledge that there certainly are some forms of 

diversity that are, and ought to be, regarded in vertical terms.  He suggests that “we speak 

of bad posture, bad health, and bad memory and thereby explicitly deny that these are no 

                                                      
160 Pogge, “Can the Capability Approach be Justified?,” 205-6. 

161 Ibid., 204-5. 
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worse than their ‘good’ counterparts”162.  He continues to expand this discussion to 

include many of the things we commonly regard to be worse: “to be dim, obese, balding, 

frail, tone-deaf, or short”163.  He acknowledges that some of these valuations are cultural, 

and there are some that we may even wish to eradicate at some point.  Nonetheless, 

Pogge does not suppose that we would wish to be in a world where no one was free to 

admire or value some particular natural feature of another.164

This caveat aside, Pogge does not think that this ‘partial-verticality’ needs to 

undermine “the shared public sense that human natural diversity overall is horizontal”

 

165.  

He goes on to clarify further.  He claims that musical people for example, “tend to attach 

great importance to being musical, and athletes to be athletic, brainy people to brains, and 

most notoriously – beautiful people to being beautiful”166

                                                      
162 Ibid., 205. 

.  Even though one might 

admire the musicality of another, one can simultaneously recognize that one has other 

desirable traits.  For example, while the brainy individual might admire the musicality of 

the musical person, we recognize that the musical person may very well admire the brain 

of the brainy person, or perhaps the athletic abilities of the athlete.    Nonetheless, the fact 

163 Ibid.  By no means do I wish to imply that Pogge’s list places proper valuations on the things he 

includes.  I simply use his examples to illustrate the intended point. 

164 Ibid. 

165 Ibid. 

166 Ibid. 
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that musical people tend to value musicality reinforces our reluctance to trade or to envy 

others.167

Thus, under a resource-based conception, Pogge concludes that we will possess 

an awareness of diversity and have a bias in favour of our own endowments.  And, 

according to Pogge, “[l]ooking at each person’s full set of endowments from a shared 

social point of view we can sustain the conception of natural inequality as horizontal”

 

168.  

Instead of viewing humankind’s difference in terms of better or worse valuations, we can 

instead, view it as a wonderful natural diversity to be celebrated.169

While resource-based approaches are supported by being able to conceptualize 

diversity in horizontal terms, the capabilities approach, as mentioned, requires diversity 

to be understood in vertical terms.

 

170  By capability theorists affirming that institutions 

ought to possess a bias in favour of particular people due to a lack of natural 

endowments, an implicit judgment is being made suggesting that the endowments in 

question should be regarded as deficient or inferior.  The conclusion is often made that 

not only are these individuals less endowed in respect to a particular form of functioning, 

but that indeed, they are less well overall.171

                                                      
167 Ibid. 

  I refer to this point later.  But furthermore, 

to add insult to injury, the judgment being made is not simply an expression of a personal 

168 Ibid., 206. 

169 Ibid. 

170 Ibid. 

171 Ibid. 
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preference another individual has, but Pogge claims that the judgment is made from a 

position of overlapping consensus – from a shared public criterion.172

Pogge does concede that this concern for the less naturally endowed is noble, but 

suggests that this return in thinking to a natural hierarchy, in fact, constitutes a social 

loss.

 

173  His concern is that those who are singled-out under this compensatory scheme 

are characterized as naturally disfavoured or worse than others.  This judgment of course, 

prevents individuals from coming forward proudly and insisting on additional 

resources.174

In an important way, we can relate this back to the discussion in section 2 about  

the proper allocation of blame for disability or inability.  The argument Pogge is making 

suggests that blame for one’s disability will be put back upon the individual under the 

capabilities framework, instead of on society, as social model proponents fought so hard 

to achieve during the early stages of the disability rights movement. 

   

 

 

Anderson and The Vertical-Inequality Problem 

Before I continue, I think it is wise to restate the outline the remainder of this section will 

follow.  I will first, restate Anderson’s critique of Pogge, thereby affirming it.  I will then 

                                                      
172 Ibid. 

173 Ibid. 

174 Ibid. 
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suggest a further difficulty with Pogge’s accusation.  Only then will I focus on why the 

capability approach is not as stigma-sensitive as Anderson seems to suggest. 

Having said that, Anderson astutely summarizes the primary difference between 

resources theorists and capabilities theorists, and in so doing, summarizes the nature of 

the debate about stigma-sensitivity.  Recall,  

 
[t]he fundamental difference between capability theorists and resource 
theorists lies rather in the degree to which their principles of justice are 
sensitive to internal individual differences, and environmental features and 
social norms that interact with these differences.175

 
 

 Resourcism relies upon the basic structure to provide a standardized package or 

bundle of goods or resources designed to be all purpose means, allowing individuals to 

realize their particular desired ends.176

 In contrast, capabilities theorists call for the basic structure to amend the standard 

package and to be certain it aligns with differing natural endowments to ensure 

individuals are not unfairly disadvantaged by requiring greater resources to achieve 

similar ends as others.  These resources are “adjusted to that person’s individual ability to 

convert resources into relevant functionings, and sensitive to environmental factors and 

social norms that also affect individuals’ conversion abilities”

 

177

                                                      
175 Anderson, “Justifying the Capabilities Approach,” 87. 

.  According to 

Anderson, the so-called ‘hallmark’ of the capability approach then, is its “sensitivity to 

176 Ibid. 

177 Ibid. 
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variations in the abilities of individuals to convert resources into functionings, which may 

be affected by internal variations, environmental features, and prevailing social 

norms”178

 We can see by what Pogge has said thus far, and by how Anderson has 

characterized the capabilities approach, that the primary question dividing resourcists and 

capabilities theorists is whether a conception of justice ought to be sensitive to these 

variations in natural endowment.

. 

179

 Contra Pogge, Anderson suggests that if we think justice requires sensitivity to 

the diverse natural endowments of individuals, not only in terms of redistributive claims, 

but also, in terms of avoiding the further stigmatization of individuals – being stigma-

sensitive – then we ought to favour a capabilities approach.  In other words, Anderson 

defends the capabilities approach against Pogge’s claim that it is not as stigma-sensitive 

as resource-based conceptions of justice. 

 

 Anderson suggests that Pogge has mischaracterized the capabilities approach.  I 

agree with her.  She claims that Pogge moves too fast from the capabilities theorists’ 

concern about natural endowments to a commitment of “attributing the blame for 

shortfalls in equal functioning to individuals’ innate endowments”180

                                                      
178 Ibid. 

.   

179 Ibid. 

180 Ibid., 96. 
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In fact, capabilities theorists view a person’s capabilities much more holistically.  

Here we can invoke imagery from our discussion in section 2 to clarify.  While Pogge is 

attributing a strict medial model way of understanding disability and other forms of 

disadvantage, Anderson is suggesting that capabilities theorists in fact, endorse a view of 

disadvantage much more akin to an interactional model.   

Anderson suggests that an individuals’ capabilities are best understood as a “joint 

product of her internal endowments, her external resources, and the social and physical 

environment in which she lives”181.  In light of this, we can conclude that Anderson 

vehemently denies that capabilities theorists must necessarily attribute any failures to 

function to a presumed inferiority due to the innate, different natural endowments of 

individuals.182

Capabilities theorists do not hold the position that lacking of a natural 

endowment, such as high intelligence, is in itself grounds to warrant compensation.  

Instead, they call for an assessment of how society treats people lacking such an 

endowment, either through the built environment, the social and political institutions, or 

the attitudinal barriers they encounter.

 

183

 

  Therefore, unlike Pogge’s claim, capabilities 

theorists are not committed to a vertical viewing of natural endowments.   

                                                      
181 Ibid. 

182 Ibid. 

183 Ibid., 97. 
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Lives Worth Living and Failures of Basic Justice 

Thus, we see that Anderson’s defense of the capabilities approach relies upon her 

identifying a mischaracterization of the approach by Pogge.  As I stated previously, I 

think this is an astute observation.  That said, I think Anderson has missed another failing 

of Pogge’s that rebuts his critical claims even further. 

 Recall, Pogge views the fundamental difference between the capabilities approach 

and a resource-based approach to be the capabilities approach’s position on providing 

accommodation to those disadvantaged in terms of natural endowments.184

 He suggests that in order for an individual to justify her claim as one of justice, 

she is forced to demonstrate that not only is she worse off with reference to a particular 

natural endowment than those around her (undoubtedly a move that will result in a 

diminution of her social basis of self-respect), but she is forced to make a much stronger 

claim as well.  This further claim is even more damaging.  Pogge highlights the 

additional claims she must make in the following passage:  

  Previously 

we saw Anderson identify a misrepresentation related to this point.  I fear that Pogge has 

mischaracterized the capabilities approach with reference to this distinction in another 

way still. 

 
[i]t is not enough for her to point to one respect in which she is worse off 
than most others.  For there are many other respects in which the 

                                                      
184 Pogge, “Can the Capability Approach be Justified?,” 206. 
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addressees of her claim have special limitations, needs, or handicaps, other 
respects in which she may be better endowed than those she is 
addressing.185

 
 

 He goes further to suggest that in order for her to have a legitimate claim that she 

is owed compensation as a matter of justice, “she must present her special limitation, 

need, or handicap as one that outweighs all other particular vertical inequalities and 

entitles her to count as worse endowed all things considered”186

 It is the final clause that Pogge inserts that leads to his misrepresentation of the 

capabilities approach.  In other words, the capabilities theorist does not invoke the ‘all 

things considered’ clause that Pogge attributes to her. 

.   

 Pogge continues by asking: who in their right mind would possibly want to have 

to claim that their endowments were inferior, overall, to those of most everyone else?187  

Pogge thinks it is obvious that no one would want to be “officially signaled out by [their] 

society for special compensatory benefits reserved for the ‘worse endowed’”188

 Were this signaling out what a capabilities theorist required for one to receive the 

special compensation Pogge is concerned with, it would be most troubling and he would 

be correct in expressing a concern about the lack of stigma-sensitivity displayed by the 

. 

                                                      
185 Ibid. 

186 Ibid. 

187 Ibid. 

188 Ibid., 207. 
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capabilities approach.  Luckily for capabilities theorists, Pogge is wrong about what is 

required of an individual to claim special compensation under the capabilities approach. 

 I will explain how he is wrong by first, addressing generally what is required 

under the capabilities approach to justify compensation.  I will then move to discussing 

some more particular characteristics of the capabilities approach that lead me to hold this 

belief.  Before transitioning into my own minor critique of the capabilities approach, I 

will revisit Pogge’s misrepresented version of the capabilities approach to highlight 

briefly where it went wrong. 

 In general terms, the capability approach requires no such (explicit) holistic 

judgment to be made about how a lack of a particular endowment relates to the larger 

question of overall well-being or opportunity to flourish.  This is because the capabilities 

approach, by its very nature, views all the aspects of well-being that it stresses as being 

non-fungible and constitutive of living a life worthy of human dignity. 

Recall, Nussbaum argues that it is possible to specify the entirety of functionings 

or activities that constitute a good life and promote ‘human flourishing’.189  Here I added 

emphasis to ‘entirety’ because Nussbaum argues that all of the capabilities on her list of 

central human capabilities are “implicit in the idea of a life worthy of human dignity”190

                                                      
189 Ruger, “Toward a Theory of a Right to Health,”  290-91.  

.  

In other words, all the capabilities Nussbaum specifies are held to be constitutive of 

human flourishing.  Though Nussbaum, Sen and Wolff’s various incarnations of the 

190 Nussbaum, Frontiers of Justice, 70. 
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capabilities approach differ in many respects, a common thread between them all is that 

they view the elements of a life worth living as being plural and not singular.  Nussbaum 

further characterizes this pluralism when she explicitly states that one is in error to single 

out any particular capability as being any more or less constitutive of what it means to 

flourish as a human.191  The important upshot about this belief is that, “if people are 

below the threshold on any one of the capabilities, that is a failure of basic justice, no 

matter how high up they are on all the others”.192  In other words, individuals are not 

“made to say that [they are] overall worse endowed than others”193

Individuals instead, can simply rely upon the fact that more generally, a lack of 

security over a particular functioning is viewed as constituting a failure of basic justice.  

Individuals in positions like the one described will be granted special compensation, not 

because they must present a particular limitation as being damaging to their well-being as 

a whole, but because these capabilities are non-fungible, and that a failure to secure one, 

for whatever reason, constitutes  failure of basic justice.  These interpersonal comparisons 

of well-being that Pogge is concerned about need not arise in the assessment of justice 

under a capabilities framework.  What is more, as Anderson rightly highlighted, 

capabilities theorists are not committed to viewing disadvantage as stemming innately 

, as Pogge would have 

us believe.   

                                                      
191 Ibid., 84. 

192 Ibid., 167. 

193 Pogge, “Can the Capability Approach be Justified?,” 206. 
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from natural endowments, but instead, focus on the complex relationship between these 

endowments and how they interact with the environment, political and legal structures, 

and attitudinal barriers.194

Thus, the onus is doubly shifted away from the individual to express her need in 

such a manner that justifies a claim to justice.  First, she need not express how any 

special limitation of hers relates to larger questions of well-being.  This is because 

capabilities theorists are committed to viewing any failure to secure a functioning, 

whether being solely a result of a special limitation, or as a result of how that limitation 

manifests itself socially, as a failure of basic justice, thereby warranting redistribution. 

 

Second, in a related manner, in making the assessment associated with a special 

limitation, capabilities theorists are not committed to viewing the origins of that 

limitation as stemming from the individual.  Capabilities theorists can instead, view such 

limitations in social terms. 

These two features both highlight how Pogge misrepresented the capabilities 

approach, as well as demonstrate how stigma-sensitive the capabilities approach is. 

  

 

Opportunity-Based Perspectives and Stigma-Sensitivity 

                                                      
194 Anderson, “Justifying the Capabilities Approach,” 97. 
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While to this point I have supported Anderson’s defense of the capabilities approach, and 

indeed, even offered further support of my own against the critical remarks of Pogge, I do 

not think the capabilities approach can go without criticism. 

  My criticism can be characterized as one that tends to revolve around a more 

general observation concerning the broader goals of approaches to justice.  More 

specifically, my concern is that the focus on responsibility that often comes part-in-parcel 

with liberal theories of justice may be a conceptual undoing.  That said, I do want to limit 

the scope of my discussion here to strictly focus on capabilities theory and the alternative 

of resourcism as I have discussed thus far. 

 Implicit within an opportunities perspective is a necessary judgment about 

whether an individual has utilized the resources provided to her adequately to satisfy a 

basic minimum position on the vertical spectrum.195

 Perhaps evaluating the alternative – resource-based conceptions – is a good place 

to start to highlight this concern.  Resource theorists advocate allocating a bundle of all-

purpose means to individuals.  Most resource-based approaches invest little concern in 

how the utilization of those resources affect the individual making the choices about what 

to do, or not do with those goods. 

  This is to say, when we make 

judgments about the opportunities available to people or the securing of opportunities, we 

make evaluations regarding how that individual has lived their life and has utilized (or 

can utilize) available resources.  I contend that this is potentially problematic. 

                                                      
195 Here of course, I refer to my vertical spectrum mentioned in section 3.1, not Pogge’s. 
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 However, some theorists who advocate on behalf of resources have developed 

complex schemes to assess the permissibility of the utilization of goods.  That said, these 

have typically been motivated out of a concern for how the employment of resources 

might affect others.196  If we extend this observation further, we can see that most 

resource-based theorists tend to espouse, to varying degrees, a luck egalitarian 

principle.197  There are of course, many variations of luck egalitarianism, but for the 

purpose of this discussion, I will take the following conceptualization, offered by Ronald 

Dworkin, as being generally true of luck egalitarian theories.198

He believes that people should live the life they have formulated for themselves – 

the life they have decided to lead.  According to Dworkin, those who lead a safe life 

should not be forced to subsidize the risky behaviors of those attempting to accrue 

  

                                                      
196 Take for example, John Rawls’ difference principle as a paradigmatic example.  See Rawls, A Theory of 

Justice, 76-80. 

197 It should be noted that not all luck egalitarians are resource-theorists.  See the note below for further 

examples of luck egalitarians that are not resourcists. 

198 I acknowledge that there are many more subtle variations of luck egalitarianism that are espoused.  The 

most famous of which is perhaps offered in Cohen, “On the Currency of Egalitarian Justice,” 916.  That 

said, as we can categorize Cohen as one who advances a ‘midfare’ conception, I did not want to muddy the 

waters further by straying away from resourcist discussions.  As little turns on our particular 

conceptualization of luck egalitarianism, I take Dworkin’s characterization to be adequate and 

representative. 
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monumental gain through taking risks, all the while knowing they will be compensated at 

the expense of those leading safer lives than them.199

The purpose of this observation is not to initiate a discussion about the merits or 

shortcomings of luck egalitarianism, but is instead, simply to highlight how resource-

based conceptions tend to regard people’s actions as being informed by choice.  The 

presence of these choices allows luck egalitarians to conclude that the result stemming 

from these decisions does not warrant redistribution within the realm of justice – there are 

fewer intrusions into individuals’ lives. 

   

Whilst brute luck often comingles with option luck, luck egalitarians can avoid 

probing as deeply into notions of responsibility – if an individual makes a choice to 

perform A, then she is responsible for the performance of A, and any benefits or burdens 

associated with that performance, are solely on her to reap or mitigate. 

 Contrast this with capabilities approaches that focus on the securing of 

opportunities.  In assessing the opportunities available to any particular individual, there 

is a back-story that has to be constructed that explains how that individual has arrived at 

his or her current state of affairs.  After all, it is possible that an individual may have 

otherwise had an opportunity, but opted to squander it in favour of an activity she deemed 

to be more fruitful.  A focus on opportunity involves implicit judgments about the kinds 

of actions individuals have performed surrounding the securing of that opportunity. 

                                                      
199 Dworkin, Sovereign Virtue, 1. 
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Not only are we making judgments about the background conditions informing 

one's set of opportunities, but also about the ability of that individual to secure that 

opportunity. After all, something is not a genuine opportunity if it cannot be secured in 

practice.200

In other words, we are asking whether a state of affairs could potentially manifest 

itself if conditions x, y, or z were met. If these states cannot manifest themselves, we look 

to the individual (at least partially) to explain this inability. 

 So when we ask questions about opportunities, we make an evaluative 

judgement about individuals' abilities and background conditions informing those 

opportunities. 

As Anderson stated before, we do not have to allocate entire blame to an 

individual for this inability as capability theorists.  But the point is, evaluations of this 

nature, whether focused solely on the individual or not, look to the individual, or her 

particular circumstances, to explain why an opportunity is not a genuine one.  

Conversely, there is no such possibility with a starting-line conception, as no evaluations 

are being made ex-post. 

 In a distinct, but I think, still useful discussion, T. M. Scanlon has suggested that 

“[t]he conclusion that a person is responsible […] for what he or she did leaves open 

what kind of appraisal, if any, is therefore in order – whether what the person did was 

                                                      
200 Wolff and De-Shalit, Disadvantage, 80. 
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praiseworthy, blameworthy, or morally neutral.”201

 

  It is this appraisal that Scanlon 

highlights that leads to a potential lack of stigma-sensitivity.  If appraisals are being made 

that focus on why individual A has a particular opportunity available to her, while B fails 

to have that same opportunity, we run the risk of stigmatizing individuals further.  If we 

praise one for seizing an opportunity and frown upon another for squandering theirs, we 

risk further marginalizing an already disenfranchised individual. 

 

Concluding Remarks 

Thus, it appears that a focus on starting-line principles like those espoused by the 

majority of resource-based theorists avoids the potential further stigmatizing on the basis 

of natural endowments or talents.  While resourcism is preferable in this instance solely 

on an stigma-sensitivity metric (due to avoiding opportunity-based discussion), it does 

not satisfy the ceteris parabus feature as discussed at the outset of section 3 – it is not 

otherwise equal – and thus, should not be given equal regard as a conception of justice.   

 That said, while we have seen that a focus on opportunity leads to a potential 

further stigmatizing of individuals, and that an emphasis instead, on starting-line 

principles reduces this possibility, we have yet to say anything about end-state principles.  

                                                      
201 T. M. Scanlon, “Justice, Responsibility, and the Demands of Equality,” in The Egalitarian Conscience: 

Essays in Honour of G. A. Cohen, edited by Christine Sypnowich (Oxford: Oxford University Press, 2006), 

76. 
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That is, what about principles of justice that advocate for the attainment of a particular 

state of affairs, rather than merely the opportunity to secure that state?  I suggest, that for 

reasons very similar to those expressed above concerning starting-line principles 

endorsed by resource theorists, that end-state principles are also more stigma-sensitive 

than opportunity-based conceptions of justice.202

 After all, if what we are concerned with simply the attainment of state A, and we 

are directed to disregard all factors pertaining to why an individual was successful or 

failed at attaining that state, then we seem to avoid the messy judgments that come with 

opportunity-based discussions.  If we deem a particular state of affairs, A, to be so 

valuable that regardless of the choices exercised surrounding A, it ought to be assured, 

then we run little risk of making intrusive judgments about individuals with reference to 

responsibility. 

 

In this section, I have advanced a principle that I feel should be weighed in 

assessing conceptualizations of distribution justice.  More pointedly, I suggested that one 

of the primary measures of the success or failure of a conception of egalitarian justice 

ought to be its ability to avoid the further stigmatization of vulnerable populations.  I 

referred to the ability to not further stigmatize individuals on the basis of naturally 

acquired skills or endowments as stigma-sensitivity.  I suggested that all things being 

equal, when comparing two equally desirable conceptions of justice, priority ought to be 

                                                      
202 I present this notion here in a cursory manner as I develop this idea further in section 4. 
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given to the conceptualization that is more stigma-sensitive – that stigmatizes those in 

need less than other, competing claims.   

I then proceeded to examine a criticism made by Pogge that suggested the shift 

away from resources to capabilities has resulted in the viewing of natural endowments in 

a vertical manner.  Subsequently, Pogge suggested a capabilities approach failed to be as 

stigma-sensitive as opposing, resource-based conceptions. 

In addressing this claim, I endorsed a counter-remark made by Elizabeth 

Anderson.  I then suggested that in addition to Anderson’s claim against Pogge, that he 

had mischaracterized the capabilities approach in another way still.  Thus, the capabilities 

approach was defended from an attack by resourcism on both accounts: the explicit 

criticism tackled by Anderson, and the second misrepresentation that lead to an implicit 

judgement. 

 Finally, I suggested that while the capabilities approach was not guilty of being 

less stigma-sensitive for either the explicit or implicit reasons offered by Pogge, that 

opportunity-based accounts like the capabilities approach do in fact, have the potential to 

further stigmatize individuals.  This is because, amongst other reasons, judgements about 

opportunities require an intrusion into individual lives in order to make assessments of 

the kind necessary to advance an opportunities-based perspective. 
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3.3 The Special Moral Importance of Health 

 

 

At the end of the discussion in the previous section, I mentioned briefly, end-state 

principles.  The discussion that follows in this section picks up where the previous left-

off.  More specifically, it moves closer to advancing a (partial) end-state conception of 

justice.  That said, this discussion will not fully materialize until section 4.  In what 

follows, a focus on the primacy of health leads us closer to this commitment. 

Norman Daniels claims that a theory of justice concerned with health should 

answer three central questions.  First he asks, is health care special?  More specifically, 

what is it about health considerations that result in societies distributing health resources 

more equally than other goods?  Second, when and which, health inequalities are unjust?  

Finally, in light of health resources being scarce, how can we meet competing interests 

fairly?  Or, how do fairness considerations influence the extent to which health 

considerations impact the promotion of justice?203

In what follows, I intend to demonstrate that health is in fact special.  However, I 

leave the second question concerning the nature of health inequalities unanswered, and 

   

                                                      
203 Norman Daniels, Just Health Care (New York: Cambridge University Press, 1985); Daniels, Justice and 

Justification; Norman Daniels, "Justice, Health, and Health Care," American Journal of Bioethics 1, no. 2 

(2001): 2-16; Norman Daniels, Just Health: Meeting Health Needs Fairly (New York: Cambridge 

University Press, 2008). 
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the third about fairness in the allocation of health resources, largely unaddressed 

(although this discussion serves as the impetus to address the first question). 

 Daniels believes, and I think rightfully so, that the idealization of individuals' 

functioning that often comes part-in-parcel with classic theorists' conceptions of justice 

requires redressing.  I briefly touched on this point when I introduced the importance of 

disability considerations within justice discourse in section 1.  While I focus on the 

capabilities approach, Daniels focuses largely on Rawls and his social contractors.  He 

argues that Rawls has deliberately simplified his general theory by assuming all 

individuals are operating as able-bodied citizens in full health over the duration of a 

typical lifespan.204  Daniels attempts to show how one could eliminate this idealization 

while retaining the effectiveness of theories such as Rawls'.  He does so by putting forth 

answers to the three central questions listed above and by asserting that health-care needs 

are "connected to other central notions in an acceptable theory of justice"205

 I proceed by first, outlining the manner in which Daniels answers the three central 

questions concerned with justice for health.  In doing so, I track changes made in Daniels' 

conception in response to the direct criticisms launched by his opponents.  Second, I use 

this examination as a launching point to examine how the capabilities approach can 

address topics justice and health.  Here I move from the general to the particular, and 

. 

                                                      
204 Daniels, “Justice, Health, and Health Care”.  See Rawls, Political Liberalism, 20-21; and Rawls, A 

Theory of Justice, 506; for examples of this. 

205 Daniels, Just Health Care, 19. 
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examine what Jennifer Prah Ruger has to say about capabilities, health, and 

responsibility.   

 

 

Three Questions of Justice and Health 

i) Is Health Special? - The Moral Importance of Health 

Prior to moving to a discussion of capabilities and Ruger, let us examine briefly, how 

Daniels has conceptualized answers to the three questions of justice for health.  The first, 

concerning the special moral importance of health, is supported by what Daniels, 

conveniently calls, an opportunity-based account.206

 In Daniels' seminal work, Just Health Care, he argues that health-care needs hold 

special moral importance since: (1) Health care promotes normal functioning, and normal 

functioning assures opportunity.  Thus, health care promotes opportunity. (2) Since 

justice requires the promotion of equal opportunities, special moral importance is given 

to health.

 

207  More specifically, "the special moral importance of health [care] derives 

from its impact on our opportunities"208.  The primary goal of health care to is assure 

normal functioning.209

                                                      
206 Daniels, Just Health Care. 

  Later in this section I specify a similar set of reasons to believe 

207 Daniels, Just Health Care. 

208 Daniels, Just Health, 27. 

209 Daniels, “Justice, Health, and Health Care,” 2. 



 

115 

 

that health is special, and ought to receive priority in our redistributive scheme.  That 

said, I characterize my justifications through the utilization of capabilities language, and 

not resources language informed by opportunity-based discussion like Daniels. 

 Returning to Daniels, his recent work has extended his arguments made in Just 

Health Care in at least two important ways.  First, he recognizes that health needs 

generally, and not just health care, are important.  This is largely because of the 

recognition of the abundance of social determinants of health, which according to 

Daniels, health care is but one.210

 Daniels' revised central argument in Just Health integrates these two thoughts and 

looks like the following: (1) Meeting health needs promotes normal functioning, which in 

turn, protects opportunity.  Thus, assuring health needs assures opportunity. (2) Since 

Rawls, Sen, and other distributive justice theorists require the protection of opportunity, 

health is of special moral importance to justice.

  Second, he offers further support for the claims he 

makes concerning the obligation of justice to protect opportunity. 

211

 

 

  

ii) Which Health Inequalities are Unjust? 

However, according to Daniels, the mere knowledge that protecting health assures the 

securing of opportunities does not make apparent which health inequalities are unjust.  

                                                      
210 Daniels, Just Health, 30. 

211 Ibid. 
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Daniels suggests, "a health inequality is unjust when it derives from an unjust distribution 

of the socially controllable factors affecting population health and its distribution"212.  

Daniels’ concern is that simply stating that poverty is unjust, and that consequently, the 

health inequalities that follow from such an injustice are themselves unjust, is not 

enough.  Instead, in a move away from Just Health Care, Daniels claims that we cannot 

easily separate health from broader social justice issues, and that we must determine 

when these broader social inequalities are fair or just .213

 That said, Daniels suggests that a health inequality is an inequity if it is the result 

of factors that are socially controllable that affect the distribution of population health.

  I agree with this point later 

when I acknowledge the corrosiveness of the disadvantage suffered by those living in 

poor health. 

214  

Here he tends to rely heavily on Rawls' principles of justice as fairness, most notably of 

which is his Difference Principle.215  Daniels claims that the Difference Principle 

"significantly reduces allowable inequalities in income and wealth, and, more generally, 

in the index of primary social goods"216

                                                      
212 Ibid, 27. 

.  Thus, the inequalities that are permitted by such 

a principle would, according to Daniels, produce lesser disparity in health than we 

currently observe in the world's strongest welfare states. 

213 Ibid, 22-23. 

214 Ibid. 

215 Rawls, A Theory of Justice, 75-83. 

216 Daniels, Just Health, 96. 
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iii) How do we Meet Health Needs Fairly? 

Finally, despite having demonstrated that health is of special moral importance, and that 

additionally, social policy governing broader social justice goals can give us guidance in 

determining which social inequalities impact health, we are left without direction when 

faced with the problem of rationing health needs.  More pointedly, how can we meet 

health needs fairly when we are unable to meet all health needs? 

 Daniels suggests a legitimacy problem arises when rationing health resources.  

More specifically, under what conditions are decision makers operating when they find 

themselves having the authority to set health resource limitations?217  It is here Daniels 

suggests that "we must supplement general principles of justice with a fair process for 

setting limits"218

 The process Daniels suggests involves the satisfying of four conditions.  The first 

is called the ‘Publicity Condition’, and states that both direct and indirect limits being 

made to health care needs, as well as the rationales for such limitations, must be publicly 

accessible.  The second is coined as the ‘Relevance Condition’, and concerns the 

rationale organizations limiting resources have to aim to meet the varied health needs of a 

definable population under the reasonable resource constraints faced.  The third condition 

. 

                                                      
217 Ibid, 103. 

218 Ibid. 
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is the ‘Appeals Condition’, and assures there is a mechanism in place for the challenging 

or disputing of limitations.  In addition to such a mechanism being present, there must 

also be a method to overturn previous decisions that have been judged to be in error in 

light of displayed evidence.  Finally, Daniels claims there must be an ‘Enforcement 

Condition’.  This condition is present to assure the process of rationing abides by the first 

three conditions.219

  According to Daniels, by answering the three Focal Questions of justice for 

health, he has demonstrated: 1) the basis on which we owe people the protection of 

health; 2) the basis on which disparities in health can be judged as unjust; 3) how we are 

to arrive at a fair distribution of health resources.

  In presenting these four conditions, Daniels claims he has put forth a 

unified strategy to build upon for organizations and the public to set limits fairly. 

220

 I do not wish to assess these claims in any greater depth here.  I simply mention 

how Daniels addresses justice and health (and in particular, the special moral importance 

of health), to serve as a launching point for a discussion of the capabilities theorists’ 

failure to adequately address this point.  While Daniels has situated his argument for the 

special moral importance of health within a Rawlsian framework, the capabilities theorist 

has yet to make such an argument.  Here I explore Jennifer Prah Ruger to gain insight 

into how we might go about shoring-up such a claim within a capabilities perspective. 

 

 

                                                      
219 Daniels, Just Health, 118-19; Daniels, “Justice, Health, and Health Care”. 

220 Daniels, Just Health, 27. 
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Ruger and Shared Health Governance 

Shifting away from resources, Ruger’s article, “Shared Health Governance”, clearly 

articulates who is responsible for the social objective of providing support to all members 

seeking to secure central health capabilities.  Or, in other words, she engages with the 

third question concerning how we meet health needs.  I think her undoing is that she has 

failed to seriously engage with the first question concerning the special moral importance 

of health.   

That said, she eloquently and convincingly concludes that “individual and 

population health require shared responsibility”221

While she has argued that “the primary responsibility for efficiently reducing 

shortfall inequalities in central health capabilities should be allocated to the state”

.  She argues that social cooperation is 

essential in the pursuit of these capabilities and successfully demonstrates why we should 

prefer a shared health governance framework.  I do want to put this claim aside however, 

and instead, examine what I believe to be the important omission from Ruger’s analysis 

of when we have an obligation to intervene and provide access to health care.   

222

                                                      
221 Jennifer Prah Ruger, “Shared Health Governance,” The American Journal of Bioethics 11, no. 7 (2011): 

32. 

, I 

fear Ruger has failed to adequately explain why, as a matter of justice, the responsibility 

lies as it does.  What is more, I fear she has failed to articulate precisely when it is the 

222 Ibid. 



 

120 

 

state’s responsibility, and under what conditions the state can and should intervene in an 

individual’s life on grounds of poor health or disability.  I argue that a focus on what I 

call ‘foundational material conditions’ can justify the notion of responsibility Ruger 

wishes to endorse.  Or more pointedly, it is only after we have adequately explained why 

central health capabilities hold special moral importance that we can begin to fully 

appreciate the significance of Ruger’s notion of shared-health governance. 

The question concerning the special moral importance of health is of course, not a 

new one.  I presented previously how Norman Daniels famously took up this question in 

both his 1985 book titled Just Health Care, and in 2008, revised his theory in Just 

Health.   

I suggest that we cannot effectively begin to discuss the nature of interventions 

required in instances of poor health or disability as Ruger intends to do for central health 

capabilities, without first explaining the special moral importance of health in the context 

of the capabilities approach. 

To suggest that Ruger fails to understand this importance would be incorrect.  In 

Health and Social Justice, she outlines the theoretical foundations of health capabilities.  

She stresses that Shared-health governance is a principle “rooted in…human flourishing, 

which values health intrinsically and more highly than non-intrinsic or solely 

instrumental social goods, such as income”223

                                                      
223 Ruger, Health and Social Justice, 3. 

. She suggests that this is where the special 
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moral importance of health is derived.  Ruger acknowledges that central health 

capabilities are special and have moral and practical importance. 

I fear this acknowledgment is insufficient however.  I suggest a more nuanced 

argument might help us shore-up the suggestions made my Ruger regarding how we 

ought to treat poor health conditions and individuals living with disabilities.  A good 

place to start in putting forth this argument is with a distinction made by Sen.   

He distinguishes between a subset of capabilities called ‘basic capabilities’, and 

other capabilities deemed to be of less importance.224

I argue that there are a set of material conditions that are lexically prior to a group 

of capabilities that must also be afforded within a conception of justice.  Merely 

providing the opportunity for these conditions is inadequate. I suggest that there are 

indeed, some functionings that must be assured within a minimal conception of justice, 

regardless of the choices exercised surrounding the securing of those functionings.  These 

functionings are the focus of the foundational material conditions of individuals. 

  Basic capabilities are prerequisites 

for other, less basic, capabilities.  I argue that this distinction, after having been 

elaborated upon, can form the basis of the special moral importance of health. 

Put another way, we might think of two kinds of functionings – first and second-

order.  First-order functionings are similar to Sen’s basic capabilities, but the distinction 

between these and second order functionings is much stronger than the distinction 

                                                      
224 Amartya Sen, “Capability and Well-Being,” in The Quality of Life, ed. Martha Nussbaum and Amartya 

Sen (Oxford: Oxford University, 1993): 30-53. 
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between basic capabilities and non-basic capabilities.  First-order functionings specify the 

material conditions to be assured for everyone.  These functionings are required for all to 

lead a fulfilled, minimally just life.  Second-order functionings are the types of 

functionings everyone ought to have an opportunity to secure.225

 

   

 

First v. Second-Order Functionings 

Let us imagine two scenarios, the first of which involves assessing the well-being of an 

individual living in poor health.  This individual has the opportunity to live a healthy 

lifestyle, but instead, chooses to indulge in fatty foods, to live a sedentary lifestyle, to 

smoke, to drink excessively, or to do any other host of unhealthy activities in the face of 

public health campaigns and state sponsored programs to assist in their avoidance.  

Irrespective of this individual having the opportunity to be healthy, he is not.  This 

individual possesses less well-being than another individual who is in all other facets 

similar, but in good health.226

                                                      
225 I have benefitted a great deal from discussions with Christopher Lowry about perfectionism and the 

capabilities approach.  In much of his work, he addresses questions about perfectionism that I leave 

unanswered.  See Christopher Lowry, “Beyond Equality of What: Sen & Neutrality,” Les Ateliers de 

l’Ethique 4, no. 2 (2009): 226-235. 

 

226 I have reservations that this individual could actually be similar in all other facets to another individual 

living in good health.  This is partly because of the corrosive nature of living in poor health that I discuss 

more thoroughly in the section below.  I do suspend this disbelief in order to highlight the intended point 
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If we wish to focus solely on the experience of disability, we can modify this 

example accordingly.  We can imagine an individual acquiring a severe disability after 

having engaged in a reckless, risky activity.  Imagine, despite publically sponsored 

programs about the necessity of wearing a helmet on motorcycles for example, this 

individual has a collision with another vehicle, and suffers a spinal-cord injury, requiring 

permanent medical care.  Similar to the individual living in poor health, this individual 

possesses less well-being than another who is in all other facets similar, but without a 

spinal-cord injury. 

Moving on, the second scenario involves the examination of the life of a monk, 

generally doing well at securing all the specified capabilities.  He is however, celibate.227  

According to Nussbaum, sexual or romantic pleasures are things all individuals ought to 

have the opportunity to pursue.  She includes these sorts of pleasures under the category 

of ‘bodily integrity’ and indicates that to live a life worthy of human flourishing one must 

have opportunities for sexual satisfaction.228

                                                                                                                                                              
however – simply assuring the opportunity to secure a healthy lifestyle is inadequate.  More specifically, 

the functioning, and not merely the capability of bodily health ought to be the target of our egalitarian 

concerns when discussing health capabilities. 

  What is important to note in the case of the 

monk is that he can attain a good life – one worthy of human dignity – while being 

227 I first encountered the example of celibacy and monks in Richard Arneson, “’Good Enough’ is not Good 

Enough,” in Capabilities Equality: Basic Issues and Problems, edited by Alexander Kauffman (New York: 

Routledge, 2005), 26. 

228 Nussbaum, Creating Capabilities, 33. 
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celibate.  Provided he had a genuine opportunity to pursue sexual and romantic 

relationships, and has after deliberation, opted to forgo this opportunity and live a 

monkish lifestyle, we would not say that his life is going poorly, or that he possesses less 

well-being than another who pursues these sorts of relationships. 

 

 

Living a Life Worthy of Human Dignity 

These two (or three) scenarios can make obvious the distinction I aim to elaborate.  The 

monk scenario demonstrates the need to offer opportunities for the securing of some sets 

of functionings.  Functionings such as bodily integrity, or more specifically, the ability to 

enter sexual and romantic relationships are things that all individuals ought to have an 

opportunity to pursue.  However, were someone to opt out of these sorts of functionings, 

their life would not be going less well than another who seized the opportunity to secure 

the functioning.   

If this were not true, we would think a playboy’s life, ceteris paribus, was going 

much better than another individual, who for personal reasons, abstained from these 

relationships.  This is because of course, the playboy avails himself of the opportunities 

presented to him more than the other individual.  We do not view these two individuals in 

this manner however.  That is because each individual has been provided with the 

opportunities required to engage in meaningful sexual and romantic relationships.  What 

is important is that the opportunities are genuine for both individuals, and once we see 
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that this is the case, we rightfully conclude that both individuals are flourishing in the 

same sort of manner.229  Any differences in the securing of the actual functioning at that 

point, is representative of personal choice and of no concern to us.230

Another example of functionings of this sort is political control over one’s 

environment.  Nussbaum specifies that having the opportunity “to participate effectively 

in political choices that govern one’s life”

 

231

To reiterate, I identify functionings of the sort mentioned above – those that the 

opportunity to secure is required – as ‘second-order functionings’.  These are 

 is required to flourish.  Certainly all 

individuals require the opportunity to shape their political environment, but were an 

individual to opt to abstain from voting for example, it is in error to suggest her life is 

going less well than another’s, who was politically active.  Simply assuring the capability 

to function in this manner is all that is required. 

                                                      
229 Kymlicka makes a similar point but with reference to marriage in Will Kymlicka, Contemporary 

Political Philosophy (Oxford: Oxford University Press, 2002), 223. 

230 Others still may object, suggesting that the Monk’s life is in fact going less well.  They might suggest 

that we are in some manner or another, hardwired to reproduce.  By the Monk abstaining from sexual 

activity, and foregoing his opportunity to reproduce, he is missing out on a fundamental experience of what 

it is to be human (thank you to Jerome Bickenbach for suggesting this).  I do not think this is true however.  

After all, if we view individuals in same-sex relationships as being ‘hardwired’ to prefer members of the 

same sex, it would make little sense to suggest that they were also hardwired with the conflicting, 

irreconcilable goal of reproducing. 

231 Nussbaum, Frontiers of Justice, 77. 
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functionings that one need not secure in order for her life to be one worthy of human 

dignity – for her to flourish. 

Conversely, in the case of the individual living in poor health or the individual 

living with a spinal-cord injury, his life is going less well.  If one lacks a functioning like 

bodily health, one’s life is going less well than another’s.  Individuals require the 

securing of these functionings and not merely the opportunity to achieve these 

functionings to live a life worthy of human dignity.  Second-order functionings however, 

are things everyone ought to have the opportunity to pursue.  Without achieving these 

functionings, one's life is not necessarily going less well than another’s provided one has 

a genuine opportunity to secure the functionings in question.  Functionings of the sort 

mentioned here are what I call ‘first-order functionings’.  These are functionings that 

merely having the opportunity to pursue is inadequate.  First-order functionings like 

living in good health, are functionings that without their security, one’s life is lacking 

human dignity – it is going less well. 

Therein lies the first justification for the distinction I purpose – without the 

securing of first-order functionings, an individual possesses less well-being.  Merely 

providing opportunities for first-order functionings results in individuals falling below 

our established threshold, and thus, fails to promote a minimal conception of justice.  

This is not the case for second-order functionings. 
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Corrosive Disadvantage 

The second reason is that the kind of disadvantage suffered from lacking a first-order 

functioning is highly corrosive.232  As Sen acknowledges, living in poor health adversely 

affects one’s ability to secure other capabilities.  The types of disadvantage suffered by 

one living in poor health affects countless other aspects of that individual’s life.  The 

types of disadvantage suffered by an individual lacking a functioning such as the celibate 

monk, is not corrosive.233  The lack of sexual relationships in the monk’s life does not 

adversely affect his ability to pursue life plans, or to secure functionings of the first or 

second-order variety.234

                                                      
232 The phrase ‘corrosive’ is adopted by Jonathan Wolff and Avner De-Shalit in Wolff and De-Shalit, 

Disadvantage, 10 

 

233 I am reluctant to suggest an individual living this sort of lifestyle suffers any form of disadvantage.  That 

said, for the sake of argument we can suggest that one might.  Nevertheless, were one to suffer 

disadvantage in similar instances, the disadvantage one might suffer differs in the abovementioned way. 

234 Nussbaum also acknowledges that a certain form of state paternalism is permissible in the case of 

children.  See Nussbaum, Women and Human Development, 90; and Nussbaum, Frontiers of Justice, 172.  

Here she insists that certain forms of functioning must be upheld for children (particularly in areas of 

education and health) because without these assurances, meaningful choices in adulthood would be 

impossible.  In other words, one would suffer corrosive disadvantage, or fail to secure other capabilities or 

functionings, were the functionings she mentions not secured.  She acknowledges this fact for children, but 

fails to extend it to adults without explanation.  However, from my discussion above, I hope it is apparent 

that we have similar obligations to adults as Nussbaum claims we have to children.  I elaborate on this 

particular point further in section 4 below. 
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I argue that by extending Sen’s distinction between basic and non-basic 

capabilities in the above way, we can begin to adequately explain the special moral 

importance of health in the context of the capabilities approach.  Conceptualizing a 

capabilities framework in this way also assists in arguing for shared responsibility in the 

provision of basic health capabilities that Ruger endorses.   

After all, Ruger rightly argues that national governments are in “the best position 

to create and disseminate public goods necessary for sustaining health capabilities”235

 

 

and my notion of foundational material conditions justifies why, as a matter of justice, 

such a heavy responsibility lies as it does.  It is only after we have adequately explained 

the special moral importance of health that the notion of shared-health governance gains 

the traction to have an important impact on how we view the responsibility of ensuring 

adequate health throughout the population. 

 

Concluding Remarks 

To reiterate, I have suggested that we must distinguish between two kinds of 

functionings: first and second-order.  I have suggested that first-order functionings form 

the foundational material conditions of society.  This is because, without these 

functionings being secured, one’s life is first, going less well, and second, the 

disadvantage one suffers as a result of one’s life going less well is corrosive in nature. 

                                                      
235 Ruger, “Shared Health Governance,” 40. 
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This suggestion is no different from my previous two in sections 3.1 and 3.2 and 

is meant to be critical of Nussbaum.  She suggests, “if individuals neglect an item on the 

list, this is just fine from the point of view of the political purposes of the list, so long as 

they don’t impede others who wish to pursue it”236

She suggests that even with respect to health, capabilities, and not functionings 

are the appropriate goals of a conception of justice.

.  I am uncertain precisely what 

Nussbaum means here when she says ‘political purposes’, but surely if we care about a 

robust conception of justice, and we can highlight why tremendous disadvantage is 

suffered if we permit particular actions – disadvantage that adversely affects one’s ability 

to secure other valuable things while simultaneously making one’s life go less well – then 

there must be some call on our institutions of justice to take action to not just remedy this 

ex-post, but to ideally, prevent this occurrence from materializing in the first place. 

237  I think rather obviously, 

Nussbaum favours this conceptualization of capabilities because it allows us to maintain 

our liberal conception of liberty and responsibility: “room is thereby left for the exercise 

of human freedom”238

It seems to me that in the examples provided above, I have demonstrated a clear 

case where a small violation of freedom ensures a much larger set of freedoms at a future 

.  She says nothing however, about why choice or freedom as a 

value, ought to take precedence here over other values. 

                                                      
236 Nussbaum, Women and Human Development, 96. 

237 Nussbaum, Creating Capabilities, 25. 

238 Ibid., 25-26. 
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time.  This is to say, the notion of corrosive disadvantage captures this sentiment.  Recall, 

disadvantage is corrosive if it adversely impacts one’s ability to secure other valuable 

functionings.  By violating one’s freedoms to ensure a corrosive disadvantage does not 

manifest itself, one is thereby ensuring a greater sum of future opportunities or freedoms.  

I think it apt to view such intrusions as being justified by the Kantian principle insisted 

upon by Rawls: that liberty may only be restricted for the sake of liberty.239

 

  In fact, 

Arneson suggests that postulating that  

freedom is of intrinsic moral importance and should sometimes be sought 
even at the expense of well-being is fetishistic, in much the same way that 
concentrating on means to freedom as though it were valuable in itself is 
thought by Sen to be fetishistic.240

 
 

That said, I think we can simply rely upon a notion of need that Nussbaum has 

seemingly neglected.  We could say, as Christine Sypnowich has with reference to giving 

alms to beggars, that “however complicit he or she is in the disadvantage faced, however 

suspect his or her account of the origins of the need, and however poor use the person 

might make of any funds available to him or her”241

                                                      
239 Rawls¸ A Theory of Justice, 265-75. 

, that providing for this individual is 

what matters.  Presumably if we feel that some disadvantages are so bad that they require 

redressing regardless of the conditions surrounding the manifestation of that 

240 Arneson, “Good Enough,” 34. 

241 Christine Sypnowich, “Begging,” in The Egalitarian Conscience: Essays in Honour of G. A. Cohen, 

edited by Christine Sypnowich (Oxford: Oxford University Press, 2006), 184. 
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disadvantage, then we can conclude that measures taken in an attempt to stop that 

disadvantage from occurring in the first place are also acceptable. 

 Nussbaum does not recognize this fact.  She explicitly states that the primary 

focus for the capabilities approach should be only capabilities, and not functionings.  I 

think the examples provided above demonstrate that there are in fact, different types of 

functionings, some of which will ultimately require their assurance. 
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Chapter 4 

The Foundational Material Conditions Approach 

 

 

I ended the previous section with a discussion of the foundational material conditions of 

society.  I focused on a distinction between first and second-order functionings, and 

suggested that the capabilities approach as it stands, addresses second-order functionings 

in an acceptable manner.  Conversely, the manner in which first-order functionings are 

addressed is inadequate.  I suggest there are a set of functionings, health being a 

paradigmatic example, that the assurance of is required. 

 In light of this observation, I advance a modified conception of the capabilities 

approach that takes into account these considerations.  I call this approach, ‘The 

Foundational Material Conditions Approach’. 

 I will begin this section by addressing the implications of this approach, 

examining what I view to be a major potential criticism.  I then work backwards, 

examining how this approach, if recognized and supported, would withstand the 

criticisms launched against the capabilities approach in sections 3.3, 3.2 and 3.1.  

Ultimately I suggest that while the distinction I make in section 3.3 about foundational 

material conditions does not avoid complications of the sort presented in 3.1 and 3.2 
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entirely, it does withstand these criticisms much better than the capabilities approach as it 

stands. 

 

 

Operationalizing The Foundational Material Conditions Approach 
 
Prior to addressing how the suggestions I have made concerning the foundational 

material conditions approach can address the claims made against the capabilities 

approach in sections 3.1, 3.2, and 3.3, it is pertinent to address a major potential 

criticisms associated with the advancement of this perspective. 

You may say, "you criticize the capabilities approach on grounds related to its 

inability to be operationalized, yet you make a claim that appears to be impossible to 

realize".  

I believe the major potential objection to the operationalizing of this approach 

involves a perceived forfeiting of personal freedoms.242

                                                      
242 To be certain, there are many other potential criticisms that go unaddressed here.  Most would involve 

the cost associated with medical interventions or ongoing preventative measures.  It may be said that there 

are some cases of medical interventions that are so costly, and in turn, provide such little benefit to the 

person afflicted, that they ought not to be pursued.  It may be said that by endorsing these sorts of costly 

medical interventions, that we risk ‘leveling-down’.  I do not address this difficulty here as it would take a 

great deal of economic analysis, but I suspect this is not as significant of a problem as opponents might 

suggest.  I also suspect an objection would be launched out of a concern for the demanding costs of 

ongoing medical interventions.  Distinct from considerations about one-time medical treatments necessary 

  To be clear, I do not think this 
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objection should be of concern to the capabilities theorist or the foundational material 

conditions theorist.  I do think it is relevant to highlight that I make no claims about 

providing a roadmap with which we can operationalize a theory of justice.  Instead, I 

simply advance a series of changes necessary for the capabilities approach to avoid the 

shortcomings mentioned in sections 3.1, 3.2, and 3.3.  I suggest these changes that result 

in the formulation of the foundational material conditions approach, leave the capabilities 

approach in a more apt position to withstand the criticisms associated with the 

operationalizing of an approach to justice that I launched in the previous sections.  
                                                                                                                                                              
to satisfy the requirements of justice we stipulate, the suggestion may be that it will be extremely costly to 

provide individuals with the required regular, day-to-day, medical interventions.  Without going into the in-

depth analysis that would be required to offer a rebuttal to this claim, we can look at a distinct but 

analogous case, where Joel Lexchin, in  A National Pharmacare Program: Combing Efficiency and 

Equality (Ottawa: Canadian Centre for Policy Alternatives, 2001), has suggested that in the Canadian 

context, it would be cheaper to have a national pharamacare program than to pay for increased emergency 

department visits and health care costs that go part-in-parcel with people who do not have access to the 

required drugs.  He suggests that a pharmacare program would reduce healthcare costs, and not in fact, 

increase them.  I have no reason to think this same cost-benefit analysis would not favour regular medical 

check-ups to avoid increased emergency department visits and an increased cost associated with illnesses 

discovered much later than they otherwise would have been with adequate medical care.  Surely the cause 

of allowing illnesses to progress to advanced stages is inconsequential in these sorts of calculations.  In 

other words, whether we are preventing the more costly forms of treatment that arise from a lack of access 

to pharmaceuticals, or if we are preventing the same treatments that are required from a lack of access to 

front-line medical care and routine medical check-ups, it is the prevention that is important.  The 

conclusion that we can draw is that it is more efficient to prevent bad health than it is to attempt to rectify 

bad health conditions that have emerged as a result of a lack of opportunities to regular routine medicine. 
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The Sacrificing of Freedom 

First, one may suggest that while the required medical check-ups that go hand-in-hand 

with recognizing first-order functionings such as health as ones that a mere opportunity to 

secure is inadequate, one may suggest that these requirements are too onerous on the 

individual, and that subsequently, this violates a right to personal freedom.   

In other words, one ought to be able to choose what happens with one's body.  By 

advancing a principle that suggests individuals ought to be assured of living a maximally 

available healthy life, we are also endorsing requirements that intrude on individual 

liberty vis-à-vis a system that requires regular medical assessment and intervention.  This 

could be thought to be intrusive to an unacceptable extent.  

However, I do not think this concern is warranted.  I can attempt to demonstrate 

why we ought to dismiss this concern with an example.  Let us look further into the case 

of sex-workers.   

I think it is an uncontentious claim to make that sex-workers engage in risky 

behaviour with reference to the potential to acquire or transmit sexually transmitted 

infections.  In no way do I mean to imply that other types of behaviour are not equally or 

more risky, or that other groups of individuals are not on a whole, engaged in more risky 

behaviour and are thus, not more likely to acquire or transmit a sexually transmitted 
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infection.  I simply choose the case of sex-workers because this is a case of risk that has 

been addressed through formal mechanisms in an official capacity that I can appeal to. 

This is to say, sex-workers in many countries (including, but not limited to 

Austria, Greece, Hungary, Latvia, and Turkey) are required to be licensed and regulated.  

Part of this regulation involves required regular medical check-ups to ensure they are not 

carrying any communicable diseases.  These check-ups, as I’m sure you can imagine, 

vary greatly in terms of what is tested for, and how often they have to occur from 

country-to-country.  This fact is of no consequence to the example however.  The mere 

fact that individuals engaged in a perceived risky behaviour are required to receive 

regular medical check-ups is what is of importance.   

What reasons might we have for requiring this sort of regulation?  Why do we 

think regular medical check-ups are necessary?  It strikes me that first, we are concerned 

about the sex-workers’ well-being.  We do not want them to fall ill and we hope to catch 

any potential illnesses as early as is feasible.  This justification relies on a few further 

observances.  This is because we recognize their life is going less well if they are 

unhealthy and that we have an obligation to ensure they stay as healthy as possible.  I 

elaborated on this claim in section 3.3 in greater detail.   

Second, we are concerned with society as a whole, and the spread of disease.  In 

other words, we are concerned with the well-being of other individuals who may acquire 

infections or diseases from engaging in activity with sex-workers, and we are also 

concerned with the total cost associated with treating these illnesses.  If they can be 
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prevented, or detected early, before advanced stages and potential spreading, it costs 

society less.  I of course, addressed this argument in the immediately preceding 

subheading.   

We justify these regular medical interventions because it ensures the lives of 

people with these illnesses are better, and that society as a whole benefits economically.  

What is most important however, is that we do not appear to consider these interventions 

to constitute a violation of personal freedom.243

Furthermore, it is widely regarded that education is a social determinant of 

health.

  This is because we recognize that the 

invasion into personal freedom required for these medical interventions provides us with 

the assurance of other values that are promoted when we avoid allowing something to 

materialize that may threaten health.  I mentioned briefly how we ought to regard 

freedom in relation to other values in section 3.3 when I presented Arneson’s position.  

But we allow this momentary, minimal intrusion of liberty because we know it will 

positively affect individuals’ well-being, and that by abstaining from such interventions, 

it could adversely affect other individuals, or society as a whole.   

244

                                                      
243 Many individuals suggest these mandatory check-ups are ineffective if the goal is to prevent the 

transmission of infection or disease.  That said, this point is of little consequence as I am not assessing their 

effectiveness to reach their intended goal, but rather, simply assessing whether such a requirement is 

perceived to be a violation of personal freedom – very few have argued this to be the case. 

 As individuals become more aware of what a healthy lifestyle entails through 

persistent messages about what active measures can be taken to promote health, and as 

244 Michael Marmot, “Social Determinants of Health Inequalities,” The Lancet 365, no. 9464 (2005): 1100. 
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those around them are engaged in these sorts of practices, others are more likely to wish 

to pursue these lifestyles as well. I think coercion to get people to engage in healthy 

lifestyles and take active measures to live along these lines will be mild at its most 

intrusive point.  This is because people will receive a constant flow of messaging about 

healthy lifestyles. We have seen what this education (in conjunction with mild economic 

disincentives) has done for unhealthy activities such as smoking, which has dropped a 

tremendous amount since disincentives and education have been present. Thus, I do not 

think regular checkups have to constitute a troubling violation of personal freedoms.  

In other words, I think the justifications offered for these mandatory regular 

medical interventions are sound.  I see no reason why regular medical check-ups for all 

individuals would violate freedoms any more than for select groups of individuals like in 

the sex-workers scenario.   

One may still express reluctance to this however and conclude that the sex-worker 

is choosing to engage in a particular lifestyle and subsequently, we do not view regular 

medical interventions to be a violation of personal liberty because of the choices made 

surrounding this risky activity.  Or more specifically, these intrusions into individual 

liberty are not unjust or do not constitute a violation of personal freedom in the case of 

sex-workers because of the risky choices exercised surrounding their lifestyle.  In the 

case of sex-workers, individuals can opt-out of a lifestyle, and thus, avoid such intrusions 

of liberty.  Conversely, individuals cannot reasonably opt-out of society, and thus, cannot 

opt-out of activities that would require intrusions of the sort spelled out previously.  Thus, 
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it is a violation of personal freedoms in the case of individuals not engaged in risky 

behaviour who are living in a society that they cannot opt-out of, and it is not a violation 

of personal freedoms when individuals voluntarily engage in risky behaviour that they 

could have otherwise abstained from. 

I am not convinced by this reasoning for at least two reasons.  First, perhaps we 

can approximate a system that recognizes choice and risk and thereby, satisfy the concern 

expressed above by justifying more intrusion into the lives of those who live risky 

lifestyles and conversely, reduce the intrusion into the lives of those deemed to be living 

health lifestyles. 

More specifically, perhaps we might gradate how often these check-ups are 

performed based upon lifestyles lived.  More pointedly, individuals who live riskier 

lifestyles could be required to engage in routine medical interventions more often.  I do 

not wish to articulate an exact process for such an endeavor, but the following is a 

cursory glance at what this might look like.  

We can specify a particular timeframe, x, in which a mandatory medical 

intervention is required of every individual.  If an individual undergoes this regular 

mandatory check-up and is deemed to be healthy, then a new timeline is set for the 

mandatory medical intervention for that individual.  If in timeframe y, where y is greater 

than x, he or she is still healthy, he or she is required to come back within a period of z, 

where z is greater than y.  This can continue to a point where the regular medical 
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interventions required of an individual are gradually less intrusive because he or she is 

deemed to be living a healthy lifestyle and are thus, less likely to become unhealthy.   

Conversely, if one leads an unhealthy lifestyle, and during his or her regular 

medical intervention in timeframe x, he or she is deemed to be unhealthy, active measures 

are taken to promote his or her health, and the required timeframe for his or her next 

intervention does not move to y, but instead, stays at x, or is perhaps even changed to w, 

where w is less than x. 

This more formalized mechanism seems to capture the concerns in the 

abovementioned critique, and gradates the amount of intrusion involved in individuals’ 

lives, recognizing the risk associated with particular choices individuals make.  This 

points to a lesser intrusion in the lives of those who live healthy lifestyles, but does not go 

all the way to avoid such intrusions altogether that the above criticism seems to call for.  

This is where my second reason for not being concerned with this criticism comes 

in.  I am not convinced that we need to avoid intrusions or coercive measures in the lives 

of individuals entirely.  After all, we force our youth to do many things, often against 

their will, because we recognize it would benefit them.  Take education as an 

immediately obvious example. We do not view mandatory education to be a violation of 

freedom.  If we do think this intrusion constitutes a violation of individual liberty, we 

think it is justifiable because of its benefits. 

I see no reason why a similar justification cannot be made for forcing our youth to 

have regular medical exams. Furthermore, if we employ the gradated system I mentioned 
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above, individual lifestyles do in fact, dictate the frequency of such check-ups – choices 

distate the frequency and the extent of intrusions into liberty. Perhaps our youth would be 

required to engage in regular medical interventions every period of x, regardless of 

whether they are healthy are not, and only once they become adults do we begin to 

introduce the graduated scheme suggested above.  

Therefore, I do not think any of the abovementioned concerns are ones that point 

to us moving away from recognizing the distinction I make between first and second-

order functionings – from endorsing the foundational material conditions approach.  I 

think we can adequately defend such a distinction from what I view to be the three 

primary objections one might launch against such an amendment to the capabilities 

approach. 

 

 

The Special Moral Importance of Health and Foundational Material 
Conditions 
 
Moving on, I think the suggestion I’ve made regarding the importance of the 

achievement, and not simply the opportunity to pursue some sets of functionings, 

supports a recognition of the special moral importance of health.  The impetus behind 

making such a distinction was that the failure to achieve particular functionings resulted 

in first, an individual’s life going less well – in him or her possessing less well-being.  

Second, I suggested that the inability to achieve some sets of functionings results in the 
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disadvantage one suffering being corrosive in nature – in the suffering of a disadvantage 

that adversely affects one’s abilities to secure other functionings. 

I think this difficulty – recognizing the special moral importance of health – is the 

most easily addressed of the three difficulties I present.  I think by me identifying health 

as a first-order functioning I am acknowledging it as an aspect of justice that has special 

moral importance.  I recognize health as an aspect of flourishing that ought to receive 

lexical priority.  Therefore, unlike the capabilities approach that insists on the equal 

worth of all functionings and thereby suffers from this criticism, the foundational 

material conditions approach does not. 

 

  

Stigma-Sensitivity and Foundational Material Conditions 

The second critique of the capabilities approach I launched, that concerning a lack of 

stigma-sensitivity, is not as easily overcome.  As argued by Anderson in section 3.2, all 

conceptions of justice run the risk of further stigmatizing individuals when recognizing, 

and attempting to accommodate need.  That said, as argued in section 3.2, this difficulty 

is more present in opportunity-based conceptions of justice.  Conversely, end-state 

principles do not risk evaluating individuals in the same manner that opportunity-based 

conceptions do. 

 Instead, end-state principles such as the partial end-state theory I have suggested, 

acknowledge particular states of being (first-order functionings) to be of primary 
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importance.  In making this acknowledgement, I suggest that the choices made regarding 

the securing of that functioning are irrelevant, and that instead, the need displayed by 

lacking this functioning is so great that it needs to be tended to, regardless of how or why 

an individual found themselves expressing such dire need. 

 Therefore, by appealing to end-state principles at least partially, I avoid, at least 

partially, the criticisms launched against a capabilities approach concerning a lack of 

stigma-sensitivity.  It is important to note that aspects of this approach still run the risk of 

stigmatizing individuals.  However, it is equally important to note that this conception, 

because of it partially be comprised of end-state principles, reduces the potential for 

stigmatization.  In other words, the changes I have suggested results in a conception of 

justice that I think not only meets and exceeds the caeteris paribus clause introduced in 

section 3.2, but that I think is in fact, more stigma-sensitive.  Therefore, despite the fact 

that the changes I have suggested do not reduce the potential for stigmatization entirely, 

if my suggestions made in section 3.2 about all things being equal, endorsing the 

conception of justice that is more stigma sensitive is a suggestion to be supported, the 

conception I have endorsed here is preferable to the capabilities approach and ought to be 

endorsed over it. 

 

 

Foundational Material Conditions and Horizontal v. Vertical Spectral 
Analysis 
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Finally, I have said nothing yet about what an endorsement of the foundational material 

conditions approach does for the ability to perform a satisfactory vertical spectral 

analysis.  Ultimately, I suggest that this distinction between first and second-order 

functionings, while not freeing ourselves of the difficulty associated with performing 

these sorts of measurements entirely, does allow us to make particular judgements more 

clearly.  Therefore, I conclude that the distinction I propose, while not solving the 

difficulty of performing a vertical spectral analysis entirely, does improve upon the 

capabilities approach. 

 After all, assessing what one is capable of performing with a given set of 

resources and a given set of endowments is a difficult decision to make.  Social 

arrangements differ so drastically from place-to-place and time-to-time, that performing a 

satisfactory vertical spectral analysis is difficult if we are measuring opportunity. 

 If we shift to a focus (at least partially) on achievement, and not opportunity, we 

increase the likelihood of performing a vertical spectral analysis.  While social conditions 

still differ drastically based upon attitudes, the built environment, and timeframes, thus 

impeding our ability to assess performance, we can eliminate one complicating factor 

from the equation.  A focus on achievement allows us to eliminate how one’s natural 

endowments interact with these other, ever present, intervening variables.  When we no 

longer have to assess the likelihood one has to secure a functioning, and instead, simply 

look at whether a functioning has been achieved or not, we eliminate a complicated 

variable from the equation: the likelihood or possibility of securing a functioning.  This is 
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because a measurement of an opportunity is of course, a measurement of a genuine 

opportunity – realizable opportunities that take into account the likelihood of 

achievement.  Conversely, when we examine end-states or achievements, we eliminate 

this consideration and instead, focus on the securing of a functioning, or a failure to 

secure that functioning. 

 Therefore, like my conclusions regarding stigma-sensitivity, the suggestions I 

make in section 3.3 do not eliminate the difficulty associated with performing a vertical 

spectral analysis entirely.   Recognizing the distinction between first and second-order 

functionings does however, lead to a reducing of the complications associated with the 

performance of a vertical spectral analysis.  Thus, I think we can conclude that while the 

suggestions made do not eliminate the difficulty associated with performing a vertical 

spectral analysis, they certainly do not exacerbate them, and most likely, minimize them. 

 

 

Concluding Remarks 

In this section I have offered a defense against what I think would be the primary 

criticism associated with a material foundational conditions approach.  This critique 

focused on the intrusions required into the lives of individuals to endorse such a 

framework.  This critique was concerned with the potential affront to personal liberty 

required under this conception. 
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 I dismissed this critique suggesting that the intrusions I suggest into individual 

liberty within the realm of health are not terribly different from the intrusions we 

currently allow in the realm of education for example.  Moreover, I suggested a manner 

in which we might go about acknowledging healthy lifestyle choices whilst assessing the 

requirements the system places upon individuals.  I suggested that the minimal intrusion 

into individual liberty could be justified and that in fact, in all but rare instances, this 

intrusion would be quite minimal while producing great individual and societal benefit. 

 After addressing what I saw to be the most troubling potential critique of this 

position, I moved on to examine how a material foundational conditions approach would 

withstand the criticisms I launched against the capabilities approach in sections 3.1, 3.2, 

and 3.3. 

 I made what I think were quite modest conclusions, suggesting that the 

foundational material conditions approach does in fact, acknowledge the special moral 

importance of health.  It does so by making a distinction between first and second-order 

functionings, and by placing health firming within the set of first-order functionings.  

Recall, these were functionings that required attainment.  The mere opportunity to secure 

these functionings was inadequate. 

 Second, I examined the claims I made in section 3.2 regarding stigma-sensitivity.  

I suggested that the foundational material conditions approach was in fact, more stigma-

sensitive than a capabilities approach.  I concluded this because the amended approach I 

put forth was a partial end-state approach.  Thus, I argued, a partial end-state approach 
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would partially avoid the stigmatizing affects of a strict opportunity-based approach like 

the capabilities conception.  Therefore, while the foundational material conditions 

approach did not avoid any and all potentially stigmatizing features, it was demonstrated 

to be more stigma-sensitive than the capabilities approach. 

 Finally, I examined how we might go about performing a vertical spectral 

analysis with a foundational material conditions approach.  I concluded that, like with 

stigma-sensitivity, this approach was far from perfect in addressing this critique.  I would 

argue however, that a vertical spectral analysis is a difficulty for the operationalizing of 

any conception of justice.  However, because the approach I endorse is again, a partial 

end-state approach, I argued that it reduces the variables that must be taken into 

consideration when performing a vertical spectral analysis.  As such, I suggested that 

while it would still be difficult to perform a vertical spectral analysis, it would be more 

simplified than a capabilities approach. 
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Chapter 5 

Conclusion 

 
 
 
 
What preceded was a critical engagement with the capabilities approach that utilized 

disability as a case-study.  Or more specifically, to utilize Sen’s terminology, I have 

engaged in a case-implication critique.245  I checked the implications of the capabilities 

approach by “taking up particular cases in which the results of employing the [approach] 

can be seen in a rather stark way, and then [examined] these implications against our 

intuition”246

 Prior to engaging with the capabilities approach however, I explored the notion of 

disability.  More pointedly, I attempted to highlight particular features of the experience 

of disability that would lead us to believe an interactionalist approach was the correct 

manner with which to conceptualize disability.  I suggested that the divide present in 

disability theorizing was not only conceptual, but perhaps rooted in differences in 

discipline as well.  I suggested that those theorists from the UK, typically studying 

sociology, have argued that the British social model is the only effective means of 

understanding and advocating on behalf of people with disabilities.   

. 

                                                      
245 Sen, “Equality of What?,” 307. 

246 Ibid. 
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Conversely, I suggested that many bioethicists and philosophers, typically from 

North America (and also, Scandinavia and Nordic countries), have embraced an 

interactional approach to disability. 

I conceded that others more capable than myself have demonstrated within the 

past few years that the benefits once stemming from the British social model are now 

outweighed by its burdens.  Acknowledging this point, instead of offering yet another 

critique of the social model, I set out to show that the would-be criticisms launched 

against the interactional model by social model theorists were ineffective by their very 

design. 

I began this examination by outlining precisely what each of these so-called 

models represented.  I then introduced some general remarks in favour of the 

interactional model, and presented critiques by Bickenbach, Shakespeare, and Vehmas 

(those critiques that I view to be the most convincing and thorough refutations of the 

social model of disability) again to offer clarification for the reader.  I then teased out 

further subtleties associated with the debate to further demonstrate why the criticisms 

from British social model theorists ought not to be taken seriously.   

   Only after having articulated what the experience of disability entailed did I feel I 

could begin to utilize that experience as a case-study to highlight general inadequacies 

within the capabilities approach’s framework.   

 Prior to engaging with the capabilities approach however, I addressed one more 

matter of clarity.  I acknowledged that my focus on the capabilities approach might lead 
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one to believe that I had prematurely discounted other, competing claims of justice.  Here 

I examined both welfarism as well as resourcism in an attempt to justify the push away 

from each respective conceptualization of justice. 

In the sections that followed this justification, I offered three critiques of the 

capabilities approach.  These three interrelated critiques originated from a very simple 

observation. 

I reasoned that a proper conception of justice ought to have at least two mandates.  

The first is the identification of injustice.  How one goes about initiating the second 

aspect, the rectification of that injustice, is another question altogether.  I think it goes 

without saying that a failure to address the first question necessarily leads to a failure to 

address the second.  This is why the distinction I make between horizontal-spectral 

analysis and vertical-spectral analysis is of utmost importance.  This distinction gets to 

the root of the first question and suggests a capabilities approach, as conceived by 

Nussbaum at any rate, if unable to fulfill the requirements of the first mandate of justice. 

More specifically, within the next section titled ‘3.1 Horizontal v. Vertical 

Spectral Analysis’, I launched a critique that involved a distinction I made between the 

performing of a horizontal spectral analysis (the ordering of a capability among other 

capabilities) and the performing of a vertical spectral analysis (the assessment of the 

opportunity or ability to achieve, secure, or perform a particular capability distinct from 

considerations of the relationship to other capabilities). 
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In making this distinction I highlighted and endorsed an analogy put forth by 

Wolff and De-Shalit.  I pointed to their book Disadvantage, where they acknowledged 

the necessity of ranking the various capabilities and endorsed the employment of a 

mechanism they referred to as ‘complex evaluation’ to provide a more robust 

classification of well-being.  This is where their analogy gained its traction.  Wolff and 

De-Shalit cited decathlon scoring as a prime example of how to weigh seemingly 

different events to arrive at a singular conclusion about an individual’s overall 

performance.  In the case of a decathlon, the performance being evaluated is of course, an 

individual’s athletic ability.  In the case of capabilities, the evaluation is being made 

about an individual’s well-being.  That said, the weight of the analogy was in its 

presentation of how we might weigh seemingly incommensurable factors in coming to a 

solitary conclusion – a task that both decathlon scoring and the measurement of well-

being within a capabilities framework must successfully perform. 

I elaborated upon Wolff and De-Shalit’s discussion concerning the decathlon 

analogy and agreed with their astute observation that first, we might be capable of 

measuring well-being through a complex system of evaluation.  Second, I supported their 

claim that we must arrive at, at last a partial ranking of capabilities.   

I then employed their decathlon analogy to develop the distinction between 

horizontal spectral analysis and vertical spectral analysis.  Recall, I referred to the 

ordering of capabilities as the horizontal spectral analysis – the ranking of capabilities 

among other capabilities. The primary claim made in this section however, involved the 
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measurement of particular functionings.  I asserted that the decathlon analogy could also 

assist us in examining this aspect of capability theory.  I called this assessment the 

vertical spectral analysis – the assessment of the opportunity or ability to achieve, secure, 

or perform a particular capability, distinct from considerations of the relationship to other 

capabilities.  I suggested that an adequate measurement of particular capabilities required 

the factoring in of the social variations that impede our ability to properly situate 

individuals above or below a fundamental threshold.  

I put forth an argument suggesting the capabilities approach was unable to 

properly take these social variations into account, and as such, failed to adequately 

perform a vertical spectral analysis. I argued that our inability to properly complete this 

analysis was a primary problem associated with the capabilities perspective. 

After exploring the inability of the capabilities approach to properly assess need, I 

began to explore the further subtleties associated with how conceptions of justice identify 

the situations of the less well-off.  Referring back to the mandates of justice mentioned 

above, we can say that I began to examine the second mandate of a theory of justice: the 

rectification of that injustice.  I suggested previously that a failure to satisfactorily meet 

the requirements of the first mandate necessarily implied a failed to meet those required 

to satisfy the second.  While I believe this to be true, I nonetheless, put this belief aside to 

examine how the capabilities approach would begin to address and rectify need, were it 

capable of identifying it in the first place.  What followed was an examination of the 

complex relationship between the identification of need, and the rectification of injustices 
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suffered as a result of that need.  I did this by taking a closer look at critiques launched by 

Thomas Pogge against Nussbaum, as well as the response given from Elizabeth Anderson 

in support of the capabilities approach. 

We saw that Pogge suggested the capabilities approach stigmatized individuals in 

both the assessment of need, and provision of resources and accommodation, thus 

undermining an essential aspect of one’s human dignity.   

I furthered this discussion by arguing that one of the primary measures of the 

success or failure of a conception of egalitarian justice ought to be its ability to avoid the 

further stigmatization of vulnerable populations.  I referred to the ability to not further 

stigmatize individuals on the basis of naturally acquired skills or endowments as stigma-

sensitivity.  I concluded that despite the clear strengths of the capabilities approach, it 

failed to be as stigma-sensitive as alternative conceptions.  I suggested that it introduced, 

unnecessarily, the potential to stigmatize individuals on the basis of naturally acquired 

skills or endowments.   

In examining the claims made by Pogge, I addressed both his explicit, and his 

implicit critique of the capabilities approach.  I responded in part, to these critiques by 

appealing to the writings of Elizabeth Anderson.  I then put forth an observation of my 

own to address what I viewed to be the outstanding criticism emerging from Pogge’s 

understanding.  I concluded by suggesting that the capabilities approach was, by its very 

design, prone to being less stigma-sensitive than numerous other conceptualizations of 

justice. 
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To reiterate, I suggested that when examining competing claims of justice, 

attention ought to be paid to how we might begin to operationalize redistributive 

measures and assess need in a society where values of equality and justice are endorsed.  

I made a modest and I think, self-evident claim that, when comparing two equally 

desirable conceptions of justice, priority ought to be given to the conceptualization that is 

more stigma-sensitive – that stigmatizes those in need less than other, competing claims.  

I then went on to defend the more ambitious claim, that strict opportunity-based accounts 

of distributive justice increased the likelihood of further marginalizing individuals on the 

basis of naturally acquired skills or endowments. 

Within this section I raised one further short-coming of the capabilities approach.  

More specifically, I concluded this section by placing an emphasis on health.  I asserted, 

much like Norman Daniels before me, that a conception of justice must acknowledge the 

special moral importance of health.  I used Daniels’ conception of health justice as the 

starting point in examining how the capabilities approach might go about addressing 

topics of justice and health.  I used Jennifer Prah Ruger’s work on capabilities and health 

here to stand in opposition to Daniels, and to narrow my discussion. 

I argued against Ruger and Nussbaum and suggested that a focus on condition can 

begin to satisfactorily explain why health ought to receive special moral importance.  I 

suggested that a more nuanced recognition of Sen’s notion of ‘basic capabilities’ could 

get us closer to adequately characterizing how health stands in relation to other 

capabilities.   
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I argued that there are in fact, two distinct kinds of functionings.  I stated that 

first-order functionings were similar to Sen’s basic capabilities, but that the distinction 

between these and second order functionings was much stronger than the distinction 

between basic capabilities and non-basic capabilities.  I furthered this distinction by 

claiming that first-order functionings specified the material conditions to be assured for 

everyone.  I suggested that these functionings were required for all to lead a fulfilled, 

minimally just life.  In contrast, I stated that second-order functionings were the types of 

functionings that everyone ought to have an opportunity to secure. 

 After having presented the three abovementioned critiques against the capabilities 

approach, I began to examine how we might begin to retain the usefulness of the 

capabilities approach while addressing fully or partially, the critiques presented.   

 More specifically, I advanced a modified conception of the capabilities approach 

that took into account the abovementioned criticisms and I called this approach ‘The 

Foundational Material Conditions Approach’.  It is important to acknowledge here that in 

no way have I articulated a complete conception of justice.  Instead, I have simply 

pointed to the necessity of recognizing the distinction between first and second-order 

functionings.  I have simply provided the reader with some paradigmatic examples of 

each of the kinds of functionings.  As such, how we go about situating other, more 

slippery functionings, is a question that remains.  I in no way, have suggested this work is 

complete.  I instead, have simply pointed to a modification of the capabilities approach 

that requires further work to be fully articulated. 
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That said, in advancing these modifications, I addressed a major potential 

criticism that I thought one might attempt to utilize to criticize the foundational material 

conditions approach.  I concluded, after examining this concern in detail, that this 

modified approach appeared to withstand potential criticism. 

 I concluded by examining how this foundational material conditions approach 

engaged with the criticisms presented previously.  I suggested that while the approach 

was far from perfect, it did in fact, appear to retain the benefits of the capabilities 

approach, whilst minimizing (or addressing) the ill-effects of the critiques launched 

against the capabilities approach. 

 
 
 
The Importance of This Project 

What preceded was a brief recap of the arguments put forth in this work.  While I hope 

it’s value is self-evident, I do want to take a brief moment to explain why I think this 

project is important.  Prior to doing so however, I think it is important to properly make 

clear my opinion of the capabilities approach.   

This project involved three substantial critiques of the capabilities approach that 

resulted in the endorsement of a modified version that I called a foundational material 

conditions approach.  Despite my insistence on rejecting the capabilities approach, this 

project was wholly constructive.  I am working to solve one of the same problems that 

Nussbaum is, and as such, I viewed this project as an opportunity to learn and grow from 

the excellent work that came before me.  While I am skeptical about the capabilities 
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approach’s ability to adequately ensure justice for people with disabilities, I focused my 

critical attention towards it because I sincerely viewed it to be the best option within 

contemporary justice discourse.   

I acknowledge that the suggestions I put forth are minimal, and that, perhaps on 

eminently reasonable grounds, I might be said to still be working within the confines of 

the capabilities approach.  However this work is interpreted, I want to acknowledge that 

my critical focus on the capabilities approach was not because I thought it was prima 

facie unable to address justice for people with disabilities, but because I thought it was an 

ideal, and indeed, the only platform from which to launch further examination. 

 The impetus to explore questions of disability and justice further came from a 

very simple observation: equality has a long tradition in law – it is explicitly defended in 

the constitutions of some countries and is accepted in others still as fundamental to the 

notion of governance. As mentioned at the outset, I think one who asks questions about 

the demands of equality assumes that certain basic problems are bound to occur and seeks 

to address the way in which rules are developed, applied, and enforced, and how 

institutions, and rights and duties are organized. The notion of equality has been used as 

an organizing framework, at least nominally, to recognize that groups possess different 

natural endowments and thus, are disproportionately impacted by the nature of social 

structures and that it is the responsibility of the state to address those issues. 

Furthermore, inequality has been accepted as a recurring social, legal, and moral 

problem. In 2007, The UN Convention on the Rights of Persons with Disabilities was 
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ratified. While it mentions the equality of opportunity as well as practices of non-

discrimination, it failed to make explicit how we should conceptualize and apply the 

notion of equality in greater detail. 

The issues that arise from an examination of equality are not just how it has been 

expressed or guaranteed in or through Constitutions, but the use in both case law and 

black letter law to spell out the way in which people can be treated unequally within the 

construction of the notion of equality.  

There has been little reluctance in law to accept the general principle of equality 

in a limited sense of formal equality, but in those cases, not unexpectedly, the courts find 

that there are relevant factual differences on which to base dissimilar treatment, without 

the principle of equality being broached.  The values and assumptions around disability 

are often still clearly grounded in presumptions about disability as an individual 

pathology – as residing in the individual and not as a consequence of the political, social 

and economic conditions.  

 It is this observation, the observation that involves the importance equality has 

been given in grounding the rights of citizens and marginalization groups, that motivates 

this project.  It is our failure to theorize seriously about people with disabilities and 

equality that is troubling.  After all, we have formal national and international documents 

designed to regulate the types of inequalities that are permissible.  We have these 

documents in spite of the fact that we have neglected to properly deliberate about the 

intricacies associated with our conceptualization of equality.  We have enacted legal and 



 

159 

 

political structures to guarantee equality rights, whilst only having a vague notion of what 

we mean when we talk about equality. 

 This difficulty is only compounded when we examine our failure to properly 

deliberate about preciously what the experience of disability entails.  It is no wonder the 

tremendous inequality currently experienced by people with disabilities is present when 

we consider our failure to properly deliberate about the origins of the disadvantage 

suffered by the disabled, and the aspects of the concept of equality we aim to promote.   

 This very simple observation sits at the heart of the motivation to pursue this 

project and imparts what I view to be, the value associated with this project.  It is only 

after we have accurately taken into account precisely what it is that the experience of 

disability entails, and used this notion to create our conceptual understanding of equality, 

that we can begin to endorse the justice for people with disabilities that our social, 

political, and legal institutions aim to promote. 
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