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ABSTRACT 

Illegal tax practices such as tax evasion cost governments billions of dollars of lost 

revenues.  Such practices interfere with tax policy objectives that many nations have adopted to 

promote equity in the administration of their tax systems.  Countries like Canada and the United 

States which tax their residents (and citizens in the U.S.) on income they earn throughout the 

world rely on the ability to exchange information with tax havens and other countries in order to 

administer their tax systems, and combat tax evasion.    Tax evasion received new attention with 

the coming to light of a string of massive tax evasion scandals involving UBS Bank in 

Switzerland in 2008, and more recently through the leakage of millions of offshore records in 

2013.  During the past five years, countries have signed hundreds of single purpose treaties to 

exchange information known as Tax Information Exchange Agreements (TIEAs).  Canada has 

signed 22 of these TIEAs. 

The primary objective of this thesis is to evaluate the capacity of TIEAs to be an effective 

tool against offshore tax evasion.  It does so firstly by reviewing the policy objectives of TIEAs 

in order to later determine their performance against these stated objectives.  Second, it reviews 

domestic and international alternative legal mechanisms to obtain foreign based taxpayer 

information in order to later evaluate the effectiveness of TIEAs to combat offshore tax evasion 

as compared with these measures, particularly those used by the United States.  The research 

identifies deficiencies in the TIEA and exchange of information regimes and prescribes more 

effective arrangements to deal with these problems.  The central argument of this thesis is that in 

their current form TIEAs offer fiscal authorities like the CRA a very limited capability to 

uncover existing tax evasion by residents of Canada.  It reviews the TIEA network in Canada, 
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the development and implementation of TIEAs by the OECD and Global Forum from 1998 

through 2013, and recent experiences in the field of exchange of information by the United 

States with Switzerland.   
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CHAPTER 1.      Introduction 

1.1 A Snapshot of the Problem  

Early in 2012, as part of an attempt to persuade the U.S. government to drop its 

investigations into eleven banks (including Credit Suisse, Julius Baer, and Basler Kantonalbank) 

the Swiss government turned over to U.S. authorities encrypted data on bank employees who 

allegedly served American clients suspected of tax evasion.1  The data transfer apparently was 

made against a deadline set by the U.S. government for the banks to comply or face possible 

criminal  prosecution  and  amid  the  indictment  of  three  employees  of  Switzerland’s  oldest  bank, 

Wegelin for conspiring with U.S. taxpayers (and others) to hide $1.2 billion in accounts (and the 

related income they generated) from the IRS.2  In February 2012, the U.S. criminally charged 

Wegelin and a U.S. District Judge declared the bank a fugitive when it failed to appear in court 

under the indictment.3  Shortly thereafter, Wegelin pleaded guilty, and in March 2013 was 

                                                 

1 See,   Lynnley   Browning,   “U.S.   indicts  Wegelin   Bank   for   Helping   Americans   Avoid   Tax”   Reuters (3 February 
2012).  Apparently, the keys to the data are to be handed over once a further settlement is reached between the two 
countries on these outstanding matters.  Wegelin was founded in 1741, and as of 2010, had approximately $25 
billion in assets under management. Ibid. 
2 Ibid.  Wegelin, it is alleged, aided and abetted U.S. taxpayers who were committing tax evasion.  The U.S. 
Department of Justice alleges that from 2002 through 2011, Wegelin, and employees Michael Berlinka, Urs Frei, 
and Roger Keller (client advisors at the bank) conspired with various U.S. taxpayers to hide the existence of bank 
accounts held at Wegelin and the income generated in those accounts from the IRS.  The Justice Department also 
accuses  members  of  Wegelin’s   senior  management   in   conspiring   to   capture   the   illegal   business   that  UBS  exited.    
Berlinka, Frei, and Keller are alleged to have advised various U.S. taxpayer-clients that their undeclared accounts 
would  not  be  disclosed  to  the  United  States  authorities  because  of  the  bank’s  long  tradition  of  secrecy  and  further  
persuaded U.S. taxpayer-clients to transfer assets from UBS to Wegelin, emphasizing that Wegelin unlike UBS did 
not have offices outside of Switzerland and was thus less vulnerable to the reach of U.S. law enforcement.  Wegelin 
has since sold its non-U.S.  business   to  Switzerland’s  Raiffeisen  banking  group.     See,  U.S.  Department  of  Justice, 
U.S.  Attorney’s  Office,  Southern  District   of  New  York,  U.S.  Attorney  Preet  Bharara,  News  Release,   “Manhattan  
U.S.  Attorney  Announces  Indictment  of  Overseas  Bank  on  U.S.  Tax  Charges”  (2  February  2012).     See  also,  Kara  
Scannell  and  Haig  Simonian,  “Wegelin  Charged  With  Aiding  Tax  Evasion”  Financial Times (3 February 2012). 
3 See,  Reed  Albergotti,  “Wegelin’s  Fall  To  Tax-Haven  Poster  Child”  The Wall Street Journal (4 March 2013). 
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sentenced by U.S. District Court for the Southern District of New York to pay $58 million in 

fines and restitution.4  

In 2009, UBS paid approximately $780 million to defer prosecution and provided the 

United States with names of 250 American account holders, breaking centuries of Swiss banking 

secrecy.5  UBS later provided the names of an additional 4,450 American account holders under 

threats by the IRS to issue John Doe summonses seeking 52,000 client names.6  The United 

States government has expanded its investigations into international tax evasion to include 

amongst other financial institutions, Credit Suisse and HSBC.7  Recently, the United States 

observed that bank transparency for tax purposes is necessary to restore integrity and stability to 

financial institutions.8  This appears to be a new policy objective for transparency and 

information exchange in international taxation, one echoing the troubled international economic 

times of the present. 

                                                 

4 See,  Nate  Raymond,   “Update  2-Swss bank Wegelin to pay $58 mln in US tax evasion case”  Reuters (4 March 
2013) online: www.reuters.com/article/2013/03/05/wegelin-sentence-idUSL1N0BWKIK20130305.   
4 See, David Voreacos and Carlyn Kolker, “U.S.  Sues  UBS  Seeking  Swiss  Account Customer Names (Update 3)”  
Bloomberg (19 February 2009) online: 
www.bloomberg.com/apps/news?pid=newsarchive&sid=a_DEcZ2mRSGoRSGo&refer=home. 
5 Ibid.  
6 See,  Lynnley  Browning,  “IRS to Drop Suit  Against  UBS  Over  Tax  Havens”  New York Times (26 August 2010) 
and The Opinion Page, New York Times (16 June 2010). 
7 In 2014, Credit Suisse agreed to plead guilty to criminal charges for helping thousands of U.S. clients hide assets 
and income from the IRS, and to pay a $2.6 billion settlement amount.  See, Andrew Grossman, John Letzing, and 
Devlin  Barrett,  “Credit  Suisse  Pleads  Guilty  in  Criminal  Tax  Case”  The Wall Street Journal (19 May 2014) online: 
http://online.wsj.com/news/articles/SB10001424052702304422704579571732769356894.   Under the settlement, 
$100 million will go to the Federal Reserve, more than $715 million will go to the New York Department of 
Financial Services, and $1.8 billion will go to the Justice Department. Ibid. Senator Carl Levin criticized the 
settlement  for  not  requiring  the  bank  to  ‘cough  up’  some  of  the  names  of  undeclared Swiss bank accounts.  Ibid. 
8 U.S., United States Congress, J. Comm. on Taxation, Explanation of Proposed Protocol to the Income Tax Treaty 
Between the United States and Switzerland (Washington, D.C.: J. Comm. on Taxation, 2011) Part V.  This is in 
addition to other policy reasons discussed below. 

http://www.reuters.com/article/2013/03/05/wegelin-sentence-idUSL1N0BWKIK20130305
http://www.bloomberg.com/apps/news?pid=newsarchive&sid=a_DEcZ2mRSGoRSGo&refer=home
http://online.wsj.com/news/articles/SB10001424052702304422704579571732769356894
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As discussed below, illegal tax practices, such as tax evasion and tax fraud, do cost 

governments billions of dollars of lost revenues by eroding the national treasuries of developed 

and developing countries alike.  One estimate puts the amount of money in offshore tax haven 

accounts in 2010 at $21 trillion (such a figure is comparable to the size of the economies of the 

United States and Japan combined).9  Moreover, these practices interfere with tax policy 

objectives which many nations have adopted to promote equity (such as horizontal and vertical 

equity –concepts explained below) in the administration of their tax systems.  As this chapter 

discusses, international tax evasion is a threat to the ability of sovereign nations to pursue the 

proper and efficient administration and enforcement of their tax systems beyond their territory.  

For countries like Canada and the United States which tax their residents on income they earn 

throughout the world, the ability to obtain information from foreign sources on the foreign 

investment activities of their residents (and citizens in the case of the U.S.) is vital.  For over 

three quarters of a century, governments have been willing to exchange information regarding 

                                                 

9 See,  Janet  McFarland  and  Bill  Curry,  “Folio:  International  tax  havens”  The Globe and Mail (5 April 2013).  The 
estimate is from a report by James S. Henry, a former chief economist with the global consulting firm, McKinsey & 
Company.  According to the article in the Globe, the top five tax-haven destinations for Canadian dollars in 2011 
was: Barbados ($53.3 billion); Cayman Islands ($25.8 billion); Ireland ($23.5 billion); Luxembourg ($13.8 billion), 
Bermuda ($13.2 billion).  Ibid.  These figures do specifically break down which amounts may be attributable to 
funds  held  offshore  by  MNE’s,  or  directly  or   indirectly  (e.g.,   through  nominee  entities)   to  undeclared  accounts  of  
individuals.  In 2005, one estimate in individual tax evasion was $50 billion, based on an estimate of holdings by 
high net worth individuals invested outside the U.S. at $1.5 trillion (using a rate of return of 10% and a tax rate of 
approximately one-third to arrive at the estimate of $50 billion).  See, Joseph Guttenberg and Reuven Avi-Yonah, 
“Closing   the   International   Tax   Gap”   in   Max   B.   Sawicky,   ed.   Bridging the Tax Gap: Addressing the Crisis in 
Federal Tax Administration (Washington D.C.: Economic Policy Institute, 2005) cited in Jane G. Gravelle, Tax 
Havens: International Tax Avoidance and Evasion (Washington D.C.: Congressional Research Service, 2013) 
[Gravelle] at 23.  Another estimate by the Tax Justice Network puts the worldwide revenue loss from individual tax 
evasion for all countries at $255 billion (using a 7.5% return and a 30% tax rate).  See, Tax Justice Network, Tax Us 
If You Can (2005) [unpublished] cited in Gravelle, ibid.  The Tax Justice Network estimated offshore wealth at $21 
trillion to $32 trillion.  See, Tax Justice Network, The Price of Offshore Revised (2012) [unpublished] cited in 
Gravelle, ibid.  Ms. Gravelle observes the U.S. cost on these estimates could approach $100 billion.  Ibid. at 24.  
Estimates of unpaid tax since 2006 uncovered by CRA audits are over $4.5  billion.  See,  David  Simms,  “Offshore  
tax  dodgers  coming  under  greater  pressure”  CBC News (21 February 2013).  Estimates of the size of Canadian funds 
in  tax  havens  in  2013  were  $170  billion.    See,  Janet  McFarland,  “Canadians  offshore  tax-haven holdings rise 10 per-
cent  to  $170  billion”  Globe and Mail (2 May 2014).   
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their taxpayers in an effort to curb international tax evasion and fiscal base erosion.  This thesis 

focuses on a tool more recently introduced during the past decade by the OECD known as 

taxpayer information exchange   agreements   (“TIEA”   or   “TIEAs”).      These   limited   bi-national 

treaties are increasingly being used by both Canada and the United States and many other 

countries as a means to obtain information from foreign sources and are discussed in detail in 

chapter three.  The thesis examines whether or not TIEAs will be an effective component in the 

fight against international tax evasion. 

1.2 Outline of Study and Methodological Approach 

Michael Livingston has noted that the first question for any scholar is what to write 

about?10  Livingston advises that a lawyer should choose a subject in which he or she can make 

an original contribution.11  A fundamental starting point for legal research and tax research in 

particular is what should the legal scholar be striving to accomplish in his or her research? 

Michael Livingston has offered that the goal of tax scholarship should be to move beyond the 

normative  focus  of  determining  the  “right”  answer  to  tax  problems  under  idealized  and  apolitical  

conditions – to encompass approaches (such as empirical studies, narrative projects, and an 

expanded normativity) which recognize that in the partisan nature of taxation, tax policy is one 

aspect of a broader set of political and social issues.12  Livingston believes that what is needed in 

                                                 

10 Michael   A.   Livingston,   “Reinventing   Tax   Scholarship:   Lawyers,   Economists,   and   the   Role   of   the   Legal  
Academy”  (1998)  83  Cornell  L.  Rev.  365  at  406. 
11 Ibid. 
12 Ibid. at 368.  Livingston observes further: 

that   normative   scholarship   corresponds   to   the   argumentative,   “law”-centered aspect of legal practice-the 
lawyer as advocate for a position based on a fixed set of facts. Empirical or descriptive scholarship 
emphasizes   the   “fact”- centered aspect- the   lawyer’s   skill   as   information   gatherer   and   weigher   of  
competing evidence.  By using both of these skills, academic lawyers will be better able to carve out a 
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tax scholarship is not more argument, but more understanding of the relationship between 

structure and outcomes, and the effectiveness (or ineffectiveness) of various historical strategies 

for promoting tax reform.13  Livingston   believes   the   ultimate   goal   of   tax   scholarship,   “is   the 

construction (or reconstruction) of a practical reason tax scholarship, in which lawyers borrow 

from various non-legal   disciplines   but   retain   an   independent   assertive   scholarly   role.”14  Neil 

Brooks has observed that tax scholarship should advance understanding instead of merely 

reciting information, in a way that requires analysis, synthesis, and evaluation.15 Professor 

Brooks believes that future research in tax law should have the following characteristics: First, 

the research should reflect a serious introspection about what are relevant and interesting 

questions for tax scholars to address;16 Second, the research should be problem oriented 

(including underlying social and economic problems);17 Third, the research should become 

increasingly interdisciplinary; and Fourth, the research should reflect the joy of exploring new 

ideas.18  Diane  Ring,  in  reflecting  on  international  tax  scholarship  observes  that  “[t]he  vision  of  

legal scholarship urged by Livingston and others as an exercise in practical reasoning continues 

to reflect the needs of a society which must integrate analysis, facts, values, and competing 

goals.”19  Ring  argues  that  “a  vital  mission  of  legal  scholarship  is  to  influence,  shape  and  guide  

the legal regimes, and failure to appreciate this distinction between law and other disciplines can 
                                                                                                                                                             

distinct territory for their scholarship and resist the encroachment of economists and other outsiders. See 
Ibid. at 399. 

13 Ibid. at 400. 
14 Ibid. at 409. 
15 Neil  Brooks,  “Future  Directions  in  Canadian  Tax  Law  Scholarship”  (1985)  23  Osgoode  Hall  L.  J.  441  at  452.     
16 Ibid. at 473-474. 
17 Ibid. 
18 Ibid. 
19 Diane  M.  Ring,  “The  Promise  of  International Tax Scholarship and its Implications for Research Design, Theory 
and   Methodology”   (2010)   55   Saint   Louis   U.L.J.   307   at   19-20.      In   commenting   on   Livingston’s   conception   of  
“empirical”  work,  Ring  noted   that  Livingston  favored   the  goal  of  gathering  and  analyzing relevant information in 
useful ways for those designing policy and that he believed a rigid adherence to the highly sophisticated 
methodologies from the social sciences was not essential. Ibid. at 5. 
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breed  confusion.”20  Like others, Ring also encourages international tax scholars to collaborate 

with others doing empirical work.21  In writing on case study research in international tax law 

scholarship, Allison Christians  argues  for,  “[a]n  heuristic  approach  to  case  study  research,  that  is  

one that employs qualitative social science research methods with the primary goal of identifying 

new data and developing more theoretical approaches for the study of international  tax  law.”22   

In two separate studies reviewing the legal research in Australia and Canada, the Pearce 

Committee23 (in Australia) and the Arthurs Report24 (in Canada) categorized research as 

encompassing: doctrinal research;25 reform-oriented research;26 theoretical research;27 and 

fundamental research.28  Susan Bartie in her examination of the scholarship about legal 

                                                 

20 Ibid. at 20. 
21 Ibid. at 21. 
22 Allison Christians, “Case  Study  Research  and  International  Tax  Theory”  (2010)  55  Saint  Louis  U.L.J.  331  at  332  
(exploring case study research in international tax law scholarship, arguing that legal scholars could significantly 
advance international tax theory by approaching case studies more explicitly and more methodically).  See ibid.  
Professor Christians notes that international tax law scholars using case studies should ask what can be learned both 
about and from the event or phenomenon identified as the case? Ibid. at 338.   
23 See,   Dennis   Pearce,   Enid   Campbell   and   Don   Harding   (“Pearce   Committee”)   Australian Law Schools: A 
Discipline Assessment for the Commonwealth Tertiary Education Commission (Canberra: Australian Government 
Publishing Service, 1987) cited in Terry Hutchinson,   Nigel   Duncan,   “Defining   and   Describing   What   We   Do:  
Doctrinal  Legal  Research,”  (2012)  17  Deakin  Law  Review  84  at  101. 
24 See, Social Sciences and Humanities Research Council of Canada, Law and Learning: Report to the Social 
Sciences and the Humanities Research Council of Canada (Ottawa: Min. of Supply and Services, 1983) cited in 
Terry  Hutchinson,  Nigel  Duncan,  “Defining  and  Describing  What  We  Do:  Doctrinal  Legal  Research,”  supra note 23 
at 102. 
25 Doctrinal  research  is  described  as,  “  [r]esearch  which provides a systematic exposition of the rules governing a 
particular legal category, analyzes the relationship between the rules, explains areas of difficulty and, perhaps, 
predicts   future  developments.”     See,  The  Pearce  Committee,  cited   in  Terry  Hutchinson,  Nigel  Duncan,   “Defining  
and  Describing  What  We  Do:  Doctrinal  Legal  Research,”  supra note 23, at 101. 
26 Reform-oriented  research  is  described  as,  “[r]esearch  which  intensively  evaluates  the  adequacy  of  existing  rules  
and which recommends changes to any rules   found   wanting.”   See, The Pearce Committee, cited in Terry 
Hutchinson,  Nigel  Duncan,  “Defining  and  Describing  What  We  Do:  Doctrinal  Legal  Research,”   supra note 23, at 
101. 
27 Theoretical  research  is  described  as,  “[r]esearch  which  fosters  a  more  complete understanding of the conceptual 
bases of legal principles and of the combined effects of a range of rules and procedures that touch on a particular 
area of activity. See,  The  Pearce  Committee,  cited   in  Terry  Hutchinson,  Nigel  Duncan,  “Defining  and  Describing 
What  We  Do:  Doctrinal  Legal  Research,”  supra note 23, at 101. 
28 Fundamental   research   is  described  as,   “[r]esearch  designed   to   secure  a  deeper  understanding  of   law  as  a   social  
phenomenon, including research on the historical, philosophical, linguistic, economic, social or political 
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scholarship  has  observed  that  “a  great  deal  of  English  scholarship  builds  upon  the  tenets  of  the  

core  rather  than  discards  them.”29   Bartie has noted that this research process is captured by the 

concept  of  “doctrinalism”  or  “black  letter   law”,  and  has  argued  that   these  tenets  have  provided  

‘an  element  of  unity   in   legal  scholarship  over   the  past  century  or  so.’30  Terry Hutchinson and 

Nigel Duncan in writing about doctrinal legal research have also commented that doctrinal 

research may be both a quantitative and qualitative methodology.31  As noted above, other 

methodologies to legal and tax scholarship include case studies, empirical studies, and 

combinations of these approaches, as urged by Livingston and others. 

The problem of tax evasion received new attention with the coming to light of a string of 

massive tax evasion scandals involving LGT Bank in Liechtenstein and UBS Bank in 

Switzerland in 2008, and more recently through the International Consortium of Investigative 

Journalists.32  In light of what has become one of the largest economic scandals to face 

governments in Europe and North America alike, the G-8 and G-20 have called renewed efforts 

                                                                                                                                                             

implications of law.  See,  The  Arthurs  Report,  cited  in  Terry  Hutchinson,  Nigel  Duncan,  “Defining  and  Describing  
What  We  Do:  Doctrinal  Legal  Research,”  supra note 23, at 102. 
29 Susan  Bartie,   “The  Lingering  Core  of  Legal  Scholarship”   (2010)  30(3)  Legal  Studies,   345,  350,  cited   in  Terry  
Hutchinson,  Nigel  Duncan,  “Defining  and  Describing  What  We  Do:  Doctrinal  Legal  Research,”   supra note 23, at 
105. 
30 Susan Bartie “The   Lingering   Core   of   Legal   Scholarship”   (2010)   30   Legal   Studies, 345, 350 cited in Terry 
Hutchinson,  Nigel  Duncan,  “Defining  and  Describing  What  We  Do:  Doctrinal  Legal  Research,”   supra note 23, at 
105. 
31 Terry  Hutchinson,  Nigel  Duncan,  “Defining  and  Describing  What  We  Do:  Doctrinal  Legal  Research,”  supra note 
23, at 116.   Hutchinson and Duncan observe that the doctrinal method is a two-part  process  of  locating  ‘the  law’,  
and then analyzing the texts.  Ibid.  They point out that like quantitative methodologies, doctrinal research is 
“underpinned  by  positivism  and  a  view  of  the  world  where  the  law  is  objective,  neutral  and  fixed.”    Ibid.  However, 
with respect to the latter process, the authors note that synthesizing the law and applying the law to the facts in its 
context is a highly subjective process and as a result, the analytical, legal reasoning aspect of the process is 
necessarily a qualitative. Ibid.   
32 For discussions concerning the LGT Bank and UBS Bank scandals see Section 2.3.2 Reporting Problems 
Revealed with QI Program within.  For a discussion concerning the International Consortium of Investigative 
Journalists, see Section 4.8 Miscellaneous (b) Whistleblowers and Leaks within. 
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to improve exchange  of  information  (“EOI”)  to  combat  international  tax  evasion.33  TIEAs were 

created by the OECD in 2002 to bolster information exchange as means to fight tax evasion.34  

Since 2002 more than 1500 exchange of information relationships (including TIEAs) have been 

entered into by governments.35  Very little has been published about these special treaties, 

including  about  Canada’s  own  growing  TIEA  network.     Moreover how Canada and the United 

States exchange taxpayer information with other jurisdictions and with each other is poorly 

understood, especially at a time of arguably the most significant developments in the field such 

as automatic exchange of information and FATCA.36 

The primary objective of this thesis is to evaluate the capacity of TIEAs to be an effective 

tool against offshore tax evasion.  The thesis performs this evaluation first by reviewing the 

policy objectives of TIEAs in order to later determine their performance against these stated 

objectives.  Second, it reviews domestic and international alternative mechanisms to obtain 

foreign based taxpayer information.  A review of these alternative mechanisms is important in 

order to later evaluate the effectiveness of TIEAs as a tool to combat offshore tax evasion when 

viewed in comparison with other measures in use, particularly by the United States.  The thesis 

then identifies deficiencies in the TIEA and exchange of information regimes in Chapter 5, and 

prescribes recommendations to address some of these problems more effectively in Chapter 6.    

Chapter 7 proposes areas of research to build and expand upon this study so as to broaden the 

                                                 

33 See, Section 5.3 The OECD and the Global Forum from 1996-2013: Strikes, Spares, and Misses (iii) Phase III – 
the Global Forum and the Peer Review Process within. 
34 For a discussion of the policy objectives behind TIEAs, see Section 3.2 The Policy Behind TIEAs below. 
35 See, Section 5.3 The OECD and the Global Forum from 1996-2013: Strikes, Spares, and Misses (iv) Phase I, 
Phase II, Phase III – Conclusion. 
36 For a discussion concerning the Foreign Account Tax Compliance Act (FATCA) see Section 2.5 Foreign Account 
Tax Compliance Act. 
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understanding of the challenges that persist in fighting tax evasion through the use of TIEAs and 

EOI. 

The central argument of this thesis is that TIEAs offer fiscal authorities like the CRA a 

very limited capability to uncover existing tax evasion by residents of Canada; and furthermore, 

that TIEAs do not represent a credible deterrence against future acts of tax evasion involving 

offshore accounts.  Given that there is little jurisprudence surrounding TIEAs or empirical data 

relating to offshore tax evasion, it reviews the TIEA network in Canada, the development and 

implementation of TIEAs by the OECD and Global Forum on Transparency and Exchange of 

Information [Global Forum] from 1998 through 2013, and recent experiences in the field of 

exchange of information by the United States with Switzerland.  This thesis finds that the 

collective work around TIEAs by the OECD and the Global Forum between 2002 and 2013 has 

advanced the fight against tax evasion by: (i) establishing new international norms in exchange 

of information which have been adopted by over 120 jurisdictions;37 and by (ii) fostering a new 

                                                 

37 For a description of the OECD standards on transparency and exchange of information and the Global Forum’s 
Peer Review process see Section 1.4.3 Global Forum on Transparency and Exchange of Information below.  For a 
discussion about international tax norms and the OECD, see Hugh  J.  Ault,  “Reflections  on  the  Role  of  the  OECD  in  
Developing International Tax Norms”  (2009)  34  Brook.  J.  Int’l  L. 757 (Professor Ault focuses on the OECD process 
and observing that the OECD could be viewed as developing international tax norms), and Diane  M.  Ring,  “Who  is  
Making International Tax Policy? International Organizations as Power Players  in  a  High  Stakes  World”  (2009) 33 
Fordham  Int’l  L.J. 649 (examining the role of international organizations in tax policy with a case study of the effort 
to limit harmful tax competition involving multiple international actors).  See also, Allison  Christians,  “Hard  Law,  
Soft   Law,   and   International   Taxation   (2007)   25   Wis.   Int’l   L.J.   325   (arguing   the   description   of   whether   an  
international  tax  practice  or  norm  is  described  as  “hard”  law,  a  “customary  law,  a  “soft”  law  or  no  law  at  all  does  
matter as those terms point to the need for further analysis regarding the legitimacy of institutional authority and 
expectations and the transformative impact of globalization on national tax law-making).  See also, Arthur J. 
Cockfield,   “The   Rise   of   the   OECD   as   Informal   ‘World   Tax   Organization’   Through   National   Responses   to   E-
Commerce   Tax   Challenges”   (2006)   8   Yale   J.L.   &   Tech.   136   (a   case   study   assessing   national   and   international  
responses to tax challenges posed by cross-border e-commerce in which the OECD is identified as a informal world 
tax organization). 
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international cooperation and collaboration in the field. 38   This thesis also argues that to counter 

the deficiencies surrounding TIEAs, countries like Canada will have to consider the pursuit of 

bold new measures including: entering into new economic cooperation arrangements with tax 

havens to share income from tax cheats and bolstering the use of her summons powers with the 

threat of criminal prosecution.  As discussed below in Chapter 4, due to the likely high 

transaction costs, whether such economic cooperation between Canada and a tax haven would be 

worthwhile, would ultimately have to be carefully evaluated.  Canada needs to also update most 

of her tax treaties to conform to the new exchange of information standards announced in 2005.39  

This research further argues that to optimize the fight against tax evasion the OECD should 

broaden its focus to include not only standards of exchange of information, but also to foster a 

greater understanding of what steps would be necessary for tax flight countries to take to forge a 

new kind of partnership with tax havens, that incorporates their political, economic, social, and 

historical needs.  Overall the approach of this study relies on a comparative legal analysis.  A 

critique of such traditional analytical approaches as a guide is that they do not necessarily 

provide a consistent theoretical framework for analysis.40 

In   the   late  1990’s   the  OECD  observed   that  a   lack  of  effective  exchange  of   information  

with tax havens denied fiscal authorities access to bank information which was critical to 

                                                 

38 For an evaluation of the role of the OECD and the work of the Global Forum surrounding TIEAs see Section 5.3 
the OECD and the Global Forum from 1996-2013: Strikes, Spares, and Misses within.  See also, Vanessa Houlder, 
“Global  crackdown  on  offshore  secret  tax  accounts  yields  €37  bn”  Financial Times (21 July 2014). 
39 For   a   discussion   concerning   some   of   the   problems   facing   Canada’s   tax   treaty   network   see   Section   3.2.3   The  
Policy  Behind  Canada’s  TIEAs  below. 
40 For  an  example  of  a   “Coasean”   transaction  cost  approach   to   international   taxation  see,  Arthur  Cockfield,   “The  
Limits  of  the  International  Tax  Regime  as  a  Commitment  Projector”  2013) 33 Virginia Tax Review 59.  Professor 
Cockfield’s   article   conceptualizes the international tax regime (ITR) as a political and legal system striving to 
address transaction cost challenges as described by Ronald Coase, and claims it has an uneven record in reducing 
transaction costs for taxpayers and others.  Ibid. at 61. 
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preventing tax avoidance, base erosion, and raising revenue.41  One of the initial aims of the 

OECD’s   Harmful   Tax   Competition   project   was   to   identify   ‘tax   havens’   and   seek   their  

commitments to the principles of transparency and effective exchange of information.42  In 2000, 

the OECD established its Global Forum.43  The lack of effective exchange of information was 

viewed by the OECD as one of the key criteria in determining harmful tax practices.44 The 

Global Forum developed the Model Agreement on Exchange of Information in Tax Matters in 

2002 [the Model TIEA] primarily to compel tax haven jurisdictions to enact laws to override their 

bank secrecy rules.45 As explained in Chapter 1, both Canada and the U.S. tax individuals on a 

worldwide basis.  Because many tax havens do not have an income tax, individuals who move 

their investments to offshore accounts with a limited to no income tax can grow their assets at 

great financial advantage.  However, this advantage is dependent on the CRA and the IRS not 

knowing about the undeclared account and income of the individual.  Although the OECD and 

the Global Forum succeeded in having the standards of transparency and exchange of 

information adopted by over 120 jurisdictions in over 1500 EOI mechanisms, they ultimately 

failed to stop tax havens from offering their most sought after service – bank secrecy.46  Under 

TIEAs, tax havens committed to overrule domestic bank secrecy legislation in support of 

information requests from tax flight jurisdictions. However, due to a major design flaw in TIEAs 

known as  ‘information  upon  request,’  the  practical  result  has  been  that  offshore  bank  accounts  in  

                                                 

41 For a background discussion on problems caused by tax havens see Section 1.4.2 The Gathering Storm: Harmful 
Tax Competition and the Problems Posed by Tax Havens and Preferential Regimes within. 
42 See Ibid. 
43 See Section 1.4.3 Global Forum on Transparency and Exchange of Information within. 
44 See Section 1.4.2 The Gathering Storm: Harmful Tax Competition and the Problems Posed by Tax Havens and 
Preferential Regimes within. 
45 See Section 1.4.3 Global Forum on Transparency and Exchange of Information within. 
46 For a discussion of some of the accomplishments of the Global Forum around TIEAs see Section 4.5.2 
Background Policy Considerations relating to automatic exchange of information. 
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any tax haven with a TIEA have remained a secret in the absence of the account holder being 

audited  by  CRA  or  IRS.    The  standard  ‘information  upon  request’  contained in the Model TIEA 

requires tax authorities to possess much of the information they were seeking from the tax haven 

jurisdiction in order to be able to obtain specific bank account data to audit the taxpayer.47  In 

realizing the danger posed by continual reliance on the OECD standard contained in the Model 

TIEA in 2013 the G20 announced its commitment to seeing the exchange of information take 

place automatically by the end of 2015.48   

For the most part, the doctrinal research method will be used to expose and analyze the 

related source rules associated with TIEAs and the exchange of information process, including 

explaining legal and where applicable, economic and political obstacles to (and opportunities 

for) policy reform.  The doctrinal approach is consistent with the longstanding tradition of 

scholarship in law in general, and with the bulk of international tax law literature where the 

purpose is to evaluate primary sources of tax law.  The doctrinal method approach is also 

appropriate for this research due to the relatively brief timeline of the subject matter, the limited 

amount of research, and unavailability of empirical data.49  The general lack of empirical data 

                                                 

47 For a discussion of some of the flaws in TIEAs see Section 4.5.2 Background Policy Considerations relating to 
automatic exchange of information. 
48 See Ibid. 
49 Difficulties in obtaining this data exist for a number of reasons.  In the case of the U.S., the latest tax gap (which 
is for 2006) does not break down the tax revenue short fall connected with offshore individual tax evasion.  The tax 
gap is defined as the amount of tax liability faced by taxpayers that is not paid on time.  See, United States, Internal 
Revenue Service, IR-2012-4 (6 January 2012) online: http://www.irs.gov/uac/IRS-Releases-New-Tax-Gap-
Estimates;-Compliance-Rates-Remain-Statistically-Unchanged-From-Previous-Study. For example, the estimated 
gross tax gap for 2006 is $450 million, but no estimate is provided for an individual income tax amount relating to 
accounts or assets held offshore.  Ibid. See also for example, Gravelle, supra note 9 at 16 observing there are no 
official estimates of the individual tax gap and that estimates are more difficult for individual evasion because the 
initial basis of the estimate is the amount of assets held abroad whose income is not reported to fiscal authorities; 
and further that individuals can and do purchase foreign investments outside the United States such as stocks and 
bonds or put money into foreign bank accounts and not report the income to the IRS, even though such income is 

http://www.irs.gov/uac/IRS-Releases-New-Tax-Gap-Estimates;-Compliance-Rates-Remain-Statistically-Unchanged-From-Previous-Study
http://www.irs.gov/uac/IRS-Releases-New-Tax-Gap-Estimates;-Compliance-Rates-Remain-Statistically-Unchanged-From-Previous-Study
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surrounding the thesis topic makes efforts to hypothesise optimal solutions more difficult and 

highlights the need identified in Chapter 6 to enhance information sharing with tax havens.     

The research study is comprised of seven distinct chapters.  The first chapter contains a 

summary of what is generally known about the topic.  The literature review in Chapter 1 will 

begin by examining theoretical foundations, including policy objectives, relating to international 

taxation, the use of treaties, and the role of exchange of information. A basic knowledge of these 

principles is important in understanding and considering the role exchange of information 

between countries plays in combating international tax evasion.  This knowledge is essential for 

both the appreciation of the role TIEAs are intended to play in the broader scheme of 

international tax law, and for the subsequent evaluation of their effectiveness.   The second part 

of the first chapter provides a background to the origins of the global initiatives on exchange of 

information in the OECD and to the policy objectives and goals of the projects on harmful tax 

competition and transparency. Additionally this thesis is informed in Chapter 1 by scholars who 

have focused on   the  OECD’s   earlier   efforts   (and  political   challenges)   surrounding   its  Harmful 

Tax Competition project of which exchange of information through TIEAs was a component.50  

                                                                                                                                                             

subject to U.S. tax) ibid. at 21.  There is also little or no withholding information on such individuals regarding these 
kind of investments and such individuals can and do use structures such as trusts or shell corporations to evade tax 
on both foreign investments and investments made in the U.S.  Ibid.  Moreover, as discussed in Chapter 2, U.S. 
source investment income such as interest and capital gains are not subject to withholding taxes and new techniques 
have developed to transform dividends (using derivatives) into exempt interest.  Ibid.  In the case of tax havens, the 
amounts of annual deposits held for example in a tax haven jurisdiction by non-resident individuals (collectively or 
on a country by country basis) is not publically available.  See  Arthur  Cockfield,  “Tax Evasion and Offshore Bank 
Accounts” (Summary of Oral Submissions presented to the Standing Committee on Finance, House of Commons, 
17 February 2005) [unpublished] (acknowledging that empirical studies which attempt to assess the amount of assets 
Canadian individuals have placed in offshore accounts for tax evasion purposes would be inhibited by a lack of 
available data due to the illegal and secret nature of the activities, and in any event, are extremely scarce). 
50 For  example,  see  the  following  articles  which  focus  on  the  OECD’s  efforts against tax havens from approximately 
1998 through 2007, but not implementation of the new OECD standards and the peer review process or the efficacy 
of TIEAs and the effort surrounding them to combat tax evasion:  Lorraine   Eden   and   Robert   T   Kudrle,   “Tax 
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Chapter 2 and Chapter 4 contain the competing (or alternative) tools that are used by fiscal 

authorities   in   Canada   and   the   United   States   to   obtain   information   concerning   the   taxpayer’s 

foreign accounts to combat tax evasion.  Chapter 2 reviews the key compliance mechanisms 

under the foreign reporting rules of Canada and the United States that are relied upon by fiscal 

authorities in each country to assess the foreign income earned by their residents and citizens. 

Having a basic understanding of these foreign reporting rules provides a backdrop to 

understanding the role TIEAs are intended to play, and to evaluating their merits. Chapter 3 

provides a review of the policy objectives of TIEAs from the perspectives of the OECD, Canada 

and the U.S.  Chapter 3 also provides a comparative analysis   of   Canada’s   TIEA   network   by 

comparing the agreements with one another, and also with the Global Forum’s  Model TIEA and 

the exchange of information provision (Article 26) found in the Model Tax Convention on 

                                                                                                                                                             

Havens:   Renegade   States   in   the   International   Tax   Regime?”   (2005)   Law   and   Policy   100   at   122   (examining   the  
OECD’s  Harmful  Tax  Competition  initiative);;  Robert  T.  Kudrle,  “The  OECD’s  Harmful  Tax  Competition  Initiative  
and the Tax Havens: From Bombshell to Damp  Squib”   (2008)  8  Global  Economy   Journal   5   (review  of  OECD’s  
harmful tax competition project against tax havens in the early years and economic analysis of the Cayman Islands);  
Reuven S. Avi-Yonah,  “The  OECD  Harmful  Tax  Competition  Report:  A  Retrospective  After  a  Decade”  (2009)  34  
Brook.   J.   Int’l   L.   783   (arguing   that   the  OECD   effort   was   successful   on   the   basis   of   data   showing   no   decline   in  
individual or corporate tax revenues in OECD member countries); See also, Allison  Christians,   “Hard  Law,  Soft  
Law, and  International  Taxation  (2007)  25  Wis.  Int’l  L.J.  325  (arguing  the  description  of  whether  an  international  
tax  practice  or  norm  is  described  as  “hard”  law,  a  “customary  law,  a  “soft”  law  or  no  law  at  all  does  matter  as  those  
terms point to the need for further analysis regarding the legitimacy of institutional authority and expectations and 
the transformative impact of globalization on national tax law-making); Steven  A.  Dean,  “Philosopher  Kings  and  
International Tax: A New Approach to Tax Havens, Tax Flight,  and  International  Tax  Cooperation”  58  Hastings  L.J.  
911   (2007)   (arguing   that   the   OECD’s   cooperation   commitments   have   done   little   to   reduce   tax   flight);;   Arthur   J.  
Cockfield,   “The   Rise   of   the   OECD   as   Informal   ‘World   Tax   Organization’   Through   National   Responses to E-
Commerce   Tax   Challenges”   (2006)   8   Yale   J.L.   &   Tech.   136   (a   case   study   assessing   national   and   international  
responses to tax challenges posed by cross-border e-commerce in which the OECD is identified as a informal world 
tax organization); and Allison  Christians,  “Taxation  in  a  Time  of  Crisis:  Policy  Leadership  from  the  OECD  to  the  
G20”  (2010)  5  Nw.  J.L.  &  Soc.  Pol’y.  19  (observing  that  despite  the  financial  crisis  of  2008-2009 and the need for 
developing countries to play a greater role in global tax policy such a goal remains illusive in a world where tax 
policy is set and dominated by the wealthiest countries in the OECD).  This thesis has also been informed at points 
throughout this research by others scholars and their insights relating to certain aspects of TIEAs and EOI.  For 
example, see Arthur   J.   Cockfield,   “Protecting   Taxpayer   Privacy   Rights   under   Enhanced   Cross-Border Tax 
Information   Exchange:   Toward   a   Multilateral   Taxpayer   Bill   of   Rights”   (2010)   42   U.B.C.   L.   Rev.   420  
(recommending that governments should consider adopting a multilateral agreement on taxpayer rights to ensure tax 
information   is   transferred   across  borders  with  minimum   standards  of   legal   protection)   and  Adrian  Sawyer,   “Peer  
Review of Tax Information Exchange Agreements: Is it  More  Than  Just  About  the  Numbers?”  (2011)  26  Australian  
Tax Forum 397  (observing that information exchange mechanism under TIEAs is fundamentally flawed).     
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Income and on Capital 2010.51  The empirical research in Chapter 3 is central to evaluating the 

effectiveness  of  Canada’s  TIEAs  in  Chapter  5  and  for  the  purpose  of  making  recommendations  

for  Canada’s  policy  surrounding TIEAs and EOI in Chapter 6. 

The primary aim of Chapter 4 is to explore alternative mechanisms used by Canada and 

the United States to obtain foreign-based taxpayer information to combat tax evasion.  These 

alternative measures are generally used when residents commit tax evasion by failing to follow 

the voluntary foreign reporting rules described in Chapter 2.   This analysis provides a basis to 

evaluate TIEAs for their effectiveness against other information gathering tools used by the 

United States, including the John Doe summons, criminal prosecution, and FATCA. Chapter 4 

also exposes some of the broader underlying policy challenges to effective EOI by examining the 

legal efforts of the U.S. to obtain bank account information from UBS, including under its treaty 

with Switzerland and by using the weight of its domestic judicial system.  Chapter 4 also 

contains an empirical analysis of the Global Forum’s  Peer Review ratings released in 2013 on 

the effectiveness of the implementation of the OECD standards on transparency and effective 

exchange of information. This empirical analysis highlights the poor results of tax haven 

jurisdictions which tends to validate earlier arguments by Steven Dean in favour of cooperation 

through tax deharmonization.  These findings are presented together with the major conclusions 

from the overall research in Chapter 4 in the evaluation of TIEAs in Chapter 5.   

Chapter 5 evaluates the question whether or not TIEAs are an effective tool in the fight 

against tax evasion, which is the focus of this research.  A number of different criteria are used in 
                                                 

51 See, OECD, Model Tax Convention on Income and on Capital 2010 (OECD, Paris, 2010) [OECD Model Tax 
Treaty or OECD Model Tax Convention]. 
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evaluating TIEAs in Chapter 5 to determining whether or not TIEAs are an effective tool in the 

war on tax evasion and to gain a broader understanding of the exchange of information problem 

(including one which potentially identifies interdisciplinary and multidisciplinary issues).  

Through the discussion of the findings of the research in Chapter 5, a further aim is to 

recommend policy changes around TIEAs and EOI in Chapter 6, and ultimately to advance the 

dialogue on this subject.  A limited amount of empirical data has been gathered and is reflected 

in the research concerning estimated levels of tax evasion during the TIEA period from 2002-

2013.52  Other empirical data which may be used to measure how TIEAs perform and the 

broader  problems  of  EOI  can  be  found  in  the  recently  released  “grades”  given  to  members  of  the  

Global Forum on   implementing   the   OECD’s   standards   on   exchange   of   information   and  

transparency.53   

TIEAs are also evaluated in the context of how they relate to and whether or not they 

support the basic principles and policies of international tax and treaty law overviewed in 

Chapter 1.  As discussed in more detail in Chapter 1, there are various contested scholarly 

visions as for what is fair and efficient in designing an international tax regime.  In her research 

on tax policy leadership concerning the OECD and G20, Allison Christians has observed that on 

multiple occasions the OECD has articulated a blunt policy to shut down tax havens to protect 

the national revenue bases of the wealthiest countries in the world.54  Tax havens and developing 

                                                 

52 See Section 4.5 below for a discussion concerning estimates of individual tax evasion. 
53 See Chapter 4 – Access to Taxpayer Information and the discussion relating to the background and policy 
considerations to automatic exchange of information in section 4.5.  See also note 47 within relating to general 
challenges for empirical research in this field of study. 
54 See, Allison Christians,  “Taxation  in  a  Time  of  Crisis:  Policy  Leadership  from  the  OECD  to  the  G20”,  supra note 
50 at 27.  Professor Christians observes that although for more than a decade the U.S. together with other European 
countries framed the issue of tax evasion as an important global problem for reasons relating to economic efficiency 
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countries have virtually no role in determining the policy that impacts their fiscal and economic 

systems, which role is reserved for the rich country’s   ‘club’.55  The   OECD’s   harmful   tax  

competition project raises many important political, international legal, and social issues, 

especially  those  relating  to  principles  of  fairness.    One’s  views  on  these  issues  can be influenced 

by national interest perspectives.  In the case of Canada, as explained further in Chapter 3, 

combating international tax evasion is an important policy objective.  In the case of a tax haven, 

the   OECD’s   initiatives   to   compel   tax   haven   cooperation   (e.g.,   through   the adoption of 

transparency and EOI standards and now automatic exchange) can be extremely burdensome and 

result in driving business, including legal business, from its economy, and thus harming that 

country’s  national interests. While it is important to acknowledge these issues, in the context of 

evaluating the capacity of TIEAs to be an effective tool for Canada against offshore tax evasion, 

this study follows a traditional approach that looks to generally accepted international tax policy 

goals and principles, and as a result does not focus on the themes of fairness and sovereignty 

relating  to  the  OECD’s  and  Global  Forum’s project.56 

The research into TIEAs covers not only the history of the legal instrument itself but also 

the work of the Global Forum to implement the new EOI and transparency standards contained 

                                                                                                                                                             

and fairness,  both  in  the  early  1990’s,  and  again  in  response  to  the  economic  crisis  in  2008-2009,  the  OECD’s  stated  
policy goals were directed at shutting down tax havens to protect national revenue bases and address major fiscal 
problems wealthy countries were experiencing as a result of the crisis.  Ibid. 
55 Ibid. at 19-20, 40. Professor Christians argues that despite the emergence of the G20 as an economic leader, the 
OECD remains the market leader in developing tax standards and guidelines while the G20 rather than providing 
developing countries with a meaningful voice in the dialogue, provides an opportunity to syndicate OECD made 
policy; and further that despite the need for developing countries to play a greater role in global tax policy such a 
goal will remain elusive while the OECD dominates this role). Ibid. at 19-20, 40. 
56 See, e.g., Allison   Christians,   “Sovereignty,   Taxation   and   Social   Contract”   (2009)   18   Minn.   J.   Int’l   L.   99  
(Professor   Christians   examines   the   OECD’s   work   on   harmful   tax   competition   from   a political philosophy 
perspective in order to identify the existence of a global social contract for taxation and to assess its content and 
implications); and the discussion in Section 1.4.2 The Gathering Storm: Harmful Tax Competition and the Problems 
Posed by Tax Havens and Preferential Regimes below. 
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in the Model TIEA including the results of its peer review process.  Accordingly, the evaluation 

of TIEAs also considers the policy objectives behind their development and implementation 

during the years 1998 through 2013 and inquires whether or not TIEAs have measured up to 

these stated policy goals. The evaluation in Chapter 5 also incorporates a comparison between 

some of the major tools used by the U.S. and described in Chapters 2 and 4 with TIEAs to 

provide contextual meaning to the debate about how to overcome the information gap required to 

bolster tax administration and fairness.  Additionally, Chapter 5 evaluates TIEAs against the 

policy considerations for their use by Canada in order to crystallize where Canada is in meeting 

its goals involving EOI and tax evasion and in order to make future recommendations.   

Chapter 6 provides policy recommendations to address how deficiencies explained in 

Chapter 5 regarding TIEAs and EOI can be addressed, and possibly overcome.  Additionally, 

Chapter 6 also makes policy recommendations regarding key aspect of Canadian and U.S. 

international tax policy described in the preceding four chapters that relate to EOI.  Finally, 

Chapter 7 endeavours to summarize what was learned both about and from the study of TIEAs, 

including identifying future areas of study to advance the research undertaken in this thesis.    It 

is the aim of this thesis to make a contribution to the study of TIEAs and EOI in the following 

ways: (i) to study the policy drivers behind TIEAs and the Global Forum’s  work  around  them  

between their inception in 2002 through 2013 to better understand the relationship between the 

TIEA effort and its effectiveness in combating tax evasion; (ii) to closely examine the Canadian 

TIEA network and Canada’s   policy   goals   around   TIEAs to evaluate how well TIEAs are 

assisting Canada in the fight against tax evasion; (iii) to examine the use and effectiveness of 

unilateral measures to obtain foreign taxpayer information as alternative tools to TIEAs to 

combat tax evasion (e.g. summons powers, and criminal prosecution); (iv) to examine the use of 
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FATCA by the U.S. as an alternative to TIEAs and EOI mechanisms in tax treaties to combat tax 

evasion; and (v) to make related policy recommendations and suggestions for further research to 

expand upon the broader study of the use of TIEAs and EOI mechanisms to combat tax evasion, 

and specifically to support a new direction in this field for Canada to pursue. 

The aim of the study is to evaluate the effectiveness of TIEAs to combat tax evasion for 

Canada.  Accordingly, in addition to examining the rules and guidelines established by the 

OECD related to TIEAs, the research also examines related aspects of Canadian law.  Due to the 

global dominance of the United States in the field of international tax policy making through the 

OECD,57 and that the Canada-United States Tax Treaty is the most important tax treaty for 

Canada,58 the research is also conducted from the perspective of the laws of the United States.   

In particular, the research considers select legal rules within the United States tax and foreign 

reporting laws.  It should be noted that the description or weight afforded to the analysis of one 

country’s  laws  over  the  other’s  throughout the research is not equal, nor is it intended to be so.  

In Chapter 2,  an  overview  of  the  two  countries’  foreign compliance rules is provided.  However, 

particular emphasis in Chapter 2 is placed on three reporting systems unique to the United 

States–the Qualified Intermediary rules, the FBAR rules, and FATCA (discussed again in 

Chapter 4).  As described in greater detail in Chapter 2, Chapter 4 and again in Chapter 5, these 

U.S. legal rules have had a significant impact on developments in international taxation 

including exchange of information both in the OECD, as well as in the cross-border context 

between Canada and the U.S.  Chapter 3 focuses on Canadian tax policy and a comparative 
                                                 

57 See, Allison  Christians,  “Taxation  in  a  Time  of  Crisis:  Policy  Leadership  from  the  OECD  to  the  G20”  supra note 
50 at 19. 
58 See,  Jinyan  Li  and  H.  David  Rosenbloom,  “Foreward”   in  David  S.  Kerzner  &  Vitaly  Timokhov, eds., The Tax 
Advisor’s  Guide  to  the  Canada  U.S.  Tax  Treaty, loose-leaf (Toronto: Thomson Reuters Carswell, 2008).   
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analysis   of  Canada’s   TIEA   network   and   hence,   no   equivalent   study   is   performed of the U.S. 

TIEAs in force.  In Chapter 4, the rules relating to accessing foreign based information of both 

countries are reviewed; however, emphasis is given to the novel use by the U.S. of its summons 

power and criminal prosecution powers as innovative approaches in the field of EOI which are 

yielding results.  The timeline for this research is generally from 1998 through the end of 2013. 

1.3 International Tax and the Roles of International Tax Policy and Tax Treaties 

Chapter 1 is organized into three sections.  After the outline of study and methodological 

approach, Section 1.3 examines the basic concepts in international tax law and the roles of 

international tax policy and tax treaties.  Section 1.3 also reviews the principal theories in 

international tax policy and provides some current commentaries on what scholars are saying 

today about these theories.  Section 1.4 looks at past and more recent initiatives dealing with the 

exchange of information and global transparency and their policy objectives.  In particular, the 

section considers the effects harmful competition can have on tax administration and on 

achieving desirable international tax goals.  The section highlights the recent and robust 

initiatives by the OECD and many non-member states against harmful tax competition and 

towards global transparency and information exchange during the past decade. 

1.3.1 Sources of International Tax Law 

1.3.1.1 International Tax and International Tax Law 
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International taxation concerns the fiscal relationship between a taxpayer and his/her 

personal ties or economic activities with two or more nations.59  Both Canada and the United 

States impose taxation on a worldwide basis on their residents and citizens and residents, 

respectively.60  As a result, both countries tax income wherever it is earned.  International tax 

evasion  generally  comprises  of  a  taxpayer’s  purposeful  non-disclosure of income earned abroad 

that would otherwise be taxed under the tax laws of the two countries.61 

                                                 

59  International taxation deals with the tax aspects of international commerce and investment.  See, Jinyan Li, 
Arthur Cockfied, J. Scott Wilkie, International Taxation in Canada – Principles and Practices, 2nd ed. (Toronto: 
LexisNexis, 2011) at 1. 
60 Primary liability for tax in Canada is based on residency.  Individuals resident in Canada are taxed on their 
worldwide income.  Corporations formed in Canada, which are also regarded under Canadian common law as 
managed and controlled in Canada are also taxed on their worldwide income.  See Brian J. Arnold, Reforming 
Canada’s  International  Tax  System Toward Coherence and Simplicity (Toronto: Canadian Tax Foundation, 2009) at 
13.  The term resident in Canada is not defined in the Income Tax Act, R.S.C. 1985, c.1 (5th Supp.) [the Act] but 
rather, is determined based on facts under Canadian law which may connect an individual to Canada and also under 
certain statutory provisions in the Act which may if met deem an individual to be a Canadian resident. See chapter 
four generally dealing with residence in David S. Kerzner & Vitaly Timokhov, eds., The  Tax  Advisor’s  Guide  to  the  
Canada U.S. Tax Treaty, supra note 58. In the United States, U.S. citizens and resident aliens are taxed on their 
worldwide income.  The United States, unlike Canada is one of the few countries that uses nationality for 
jurisdiction to tax, in addition to residence.  The tax laws of the United States are embodied chiefly in the United 
States Internal Revenue Code of 1986, as amended, the Treasury regulations issued thereunder, and current 
administrative interpretations, and decisions of the courts, together with tax treaties in force.  Section 1 of the 
Internal Revenue Code [hereafter, IRC or the Code] imposes a tax on the taxable income of every individual (see 
Section 11 for every corporation) and Section 61 includes income from whatever source derived.  Corporations 
formed in the U.S. are also taxed on their worldwide income.  See, Paul R. McDaniel, Hugh J. Ault, Introduction to 
U.S. International Taxation, 4th ed.  (The Hague: Kluwer Law International, 1998) at 53.  Unlike the Canadian test 
for residence, the U.S. test is more precise.  An individual is a resident under the Code, and hence subject to tax on 
his/her worldwide income is determined under a set of proscribed tests in the Code, for example, the permanent 
resident  (“green  card”)  test,  and  the  substantial  presence test, See Section 7701(b) of the Code.  Under U.S. tax law, 
an individual who is a dual resident of Canada and the United States, but who is considered a resident of Canada 
under the applicable tie-breaker provisions of the Treaty under Article IV, may be relieved of certain tax liabilities, 
but is nonetheless obligated to comply with the heavy burden of U.S. reporting rules. The same is true for Canadian 
residents who are also U.S. citizens under the saving clause in the Treaty under Article XXIX (Miscellaneous 
Rules). As a result, this has caused a tremendous political and economic storm between the two countries.  See, 
Barry  McKenna,  “Flaherty  slams  IRS  over  cross-border  tax  crack  down,”  The Globe and Mail (16 September 2011) 
(in regard to new U.S. information reporting rules which have an extra-territorial   impact   on   Canada’s   financial  
services community) and the Foreign Account Tax Compliance Act or FATCA enacted by Congress as part of the 
Hiring Incentives to Restore Employment (HIRE) Act, Public Law 111-147, and signed into law by the President on 
March 18, 2010. 
61 Tax  evasion   is   to  be  distinguished  with   tax   avoidance  or   the   legal   use  of   a   country’s   laws   to   reduce   the   taxes  
owing.  Baron Tomlin remarked in the UK House of Lords case, IRC v. Duke of Westminster (1936) 19 TC 490, 
[1936]  AC  1,  “Every  man  is  entitled  if  he  can  to  order  his  affairs  so  as  that  the  tax  attaching  under  the  appropriate  
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The interaction between taxpayers and multiple jurisdictions necessarily gives rise to 

many questions under international law, and international taxation.  These transnational fact 

patterns also create complex economic, political, and legal choices for policy makers, especially 

those focussed on fiscal sovereignty.  Some of these interesting questions and challenges include: 

What is the legal basis for either country to impose its fiscal laws upon the foreign activities of 

her residents and citizens?  What is the legal basis for either country to impose its fiscal laws 

upon individuals who reside in a foreign country, or persons (e.g., corporations) which are 

formed in a foreign jurisdiction?  What happens when taxpayers are subject to the fiscal tax laws 

of two nations at the same time?  What happens when a government of one country cannot ever 

learn about the foreign activities of her residents and citizens (especially when the taxpayer 

intentionally decides to hide her foreign income or activities or assets)?  What happens to 

principles of fairness in a society when a government has after providing a taxpayer with full 

rights of appeal under the law, obtained a judgement against the individual, but the assets of the 

taxpayer, which could satisfy the judgement in whole or in part, lie in another jurisdiction? 

Answers to these questions from a Canadian and U.S. perspective may be found in the 

domestic tax laws (including statutes, judicial decisions, and administrative positions) dealing 

with international law, conflicts of law, and tax treaties of both nations.  As international taxation 

must concern itself between either foreign jurisdictions or foreign persons or both, an 

understanding of the principles of law that may relate to these international aspects of taxation is 

                                                                                                                                                             

Acts is less than it otherwise would be.  If he succeeds in ordering them so as to secure this result, then, however 
unappreciative the Commissioners of Inland Revenue or his fellow taxpayers may be of his ingenuity, he cannot be 
compelled   to  pay   an   increased   tax.”      Judge  Learned  Hand   similarly  observed  with   respect   to   the   tax   laws  of   the  
United  States,   “Any  one  may so arrange his affairs that his taxes shall be as low as possible; he is not bound to 
choose   that   pattern  which  will   best   pay   the  Treasury;;   there   is   not   even   a   patriotic   duty   to   increase   one’s   taxes.”  
Helvering v. Gregory, 69 F.2d 809, 810-11 (2d Cir. 1934). 
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important to understanding this subject, and to understanding the role of the exchange of 

information, which has become a vital sub-topic   in   today’s   war   against   international   tax  

evasion.62 

The   term   “international   tax   law”   is largely misleading in so far as it suggests that 

taxpayers involved in international transactions, or who may have personal ties to more than one 

country, are governed by a single body of law (or set of rules) which ultimately determines their 

tax liabilities and tax (and other legal) obligations. Rather, the term international tax may refer to 

multiple   sets   of   legal   regimes   that   may   apply   to   a   taxpayer’s   fact   pattern,   or   thinking  

domestically, to those provisions in the Act or Code that deal with international aspects of 

taxation.  Using the 49th parallel between Canada and the United States as an example, taxpayers 

doing cross border business or who may have personal ties to both countries (e.g., U.S. citizen 

working in Canada), must confront multiple legal regimes -three distinct legal regimes in fact, to 

determine their tax liability and reporting obligations.  These three separate but related regimes 

are: the tax laws of Canada,63 the tax laws of the United States of America,64 and the tax laws 

                                                 

62 See Section 1.4 The New International Consensus for Global Transparency and Exchange of Information below 
for an historical background to the initiatives of the OECD on Harmful Tax Competition and the Global Forum on 
Transparency and Exchange of Information.  Increasingly both the Canadian and American governments, amongst 
others, have been concerned with enforcement of their fiscal laws to preventing erosion of their tax base, to combat 
illegal tax evasion and other criminal behavior, and to maintain equity in the system. Information regarding the 
foreign accounts, entities, and income of taxpayers is a vital component to determining their compliance with 
Canadian and U.S. reporting and tax laws.  Once fiscal authorities can determine that a taxpayer is delinquent in 
regard to these laws, enforcement measures (including those under domestic law, treaty law, and international law) 
may be undertaken.   
63 See the Act, supra note 60.  For additional reading on international tax law in Canada, see generally, International 
Tax Law in Canada, supra note 52, and Vern Krishna, Canadian International Taxation, loose-leaf (Toronto: 
Carswell, 1995). 
64 Further complexities are posed by complex distinctions in U.S. tax law that may characterize transactions under 
tax principles differently from their legal form.  Under the Step Transaction Doctrine, for example, purely formal 
distinctions cannot obscure the substance of a transaction (See, McDonald’s   Restaurants   of   Illinois,   Inc. v. 
Commissioner, 688 F.2d 520, 524 (7th Cir, 1982).  In addition to this substantial body of law, the harsher practical 
reality is that inbound commercial transactions with and investments into the 50 states (and possessions) often 
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contained in the Convention Between Canada and the United States of America with Respect to 

Taxes on Income and on Capital.65 

1.3.1.2 Sovereignty and the Jurisdiction to Tax  

The jurisdiction of both Canada and the United States to impose taxation arises from the 

broader concept under international law that recognizes the principle of territoriality among 

nations to prescribe and enforce their own laws.66   

The federal tax jurisdiction of Parliament arises from Section 91(3) of the Constitution 

Act, 1867 (formerly, the British North America Act, 1867) wherein Parliament has exclusive 

legislative  authority  to  raise  money  “by  an  mode  or  system  of  taxation”.    In  an  earlier  case,  B.C. 

Electric Railway Co. v. R.67 (dealing with withholding on dividend payments to foreign 

shareholders)  the  Privy  Council  recognized  Parliament’s  taxing  jurisdiction under Section 91 of 

the British North American Act, including the extra-territorial  operation  of  Parliament’s  tax  laws.    

                                                                                                                                                             

require the additional knowledge of the income tax, sales and use tax, and other special tax rules of these separate 
jurisdictions (see Walter James R. Hellerstein & Walter Hellerstein, State Taxation, 3rd ed. (New York: Warren 
Gorham & Lamont of RIA, 2011 rev). For additional reading on the international tax rules of the United States, see, 
for example: Borris I. Bittker & Lawrence Lokken, Federal Taxation of Income, Estates, and Gifts, (New York: 
Warren, Gorham & Lamont, 2005); Joel D. Kuntz & Robert J. Peroni, U.S. International Taxation, loose-leaf (New 
York, Thomson Reuters RIA, 1991). (1992). 
65 Signed at Washington, D.C. on September 26, 1980, as amended to the protocols signed on June 14, 1983, March 
23, 1984, March 17, 1995, July 29, 1997, and September 21, 2007 [hereinafter, Canada-U.S. Tax Treaty or Treaty]. 
66 See generally: Hugh M. Kindred & Phillip M. Saunders, eds., International Law Chiefly as Interpreted and 
Applied in Canada, 7th ed. (Toronto: Edmond Montgomery Publications Limited, 2006) at 289 (the principal 
corollaries of the sovereignty and equality of states are: (1) a jurisdiction, prima facie exclusive over a territory and 
the permanent population living there; (2) a duty of non-intervention in the areas of exclusive jurisdiction of other 
states; and (3) the dependence of obligations arising from customary law and treaties on the consent of the obligor); 
The Lotus Case, P.C.I.J., Ser. A. No. 10 (1927) (state requires permission of another state for the extra-territorial 
application of its laws, e.g., for discovery of documents, witnesses, or enforcement of penal or tax laws); and Fiona 
Beveridge, Taxation and International Law (Great Britain: Manchester University Press, 1982) at 3 (primacy of the 
power of the state within its territory).  Ms. Beveridge also recognizes a State may also exercise its jurisdiction to 
tax based on nationality. Ibid. at 57-59. 
67 [1949]  A.C.  527.  (hereafter,  “B.C.  Electric  Railway”). 
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This  case  is  to  be  juxtaposed  with  the  Supreme  Court  of  Canada’s  later  decision  in  United States 

v. Harden.68  In contradistinction to the  support  given  to  the  broad  reach  of  a  sovereign’s  extra-

territorial tax reach in B.C. Electric Railway Co., the Supreme Court followed a longstanding 

principle   (often   referred   to   as   the   ‘revenue   rule’)   in   refusing   to   enforce   the   revenue   laws   of  

another sovereign,   and   thereby   adopting   a  more   limited   scope   of   reach   of   a   sovereign’s   fiscal  

powers.69  One   commentator   has   referred   to   these   cases   as   illustrations   of   the   “puzzle  

surrounding  the  notion  of  legal  sovereignty.”70 

In the United States, the jurisdiction to impose tax arises from Article I, Section 8 of the 

Constitution,   granting   Congress   the   power   “to   lay   and   collect   taxes,   duties,   imposts,   and  

excises...”71 The 16th Amendment   in   1913   empowers   congress   “to   levy   and   collect   taxes   on  

income, from whatever source derived, without apportionment among the several States, and 

without   regard   to   any   census   or   enumeration.”      The   issue   of   the   validity   of   the   power   of   the  

United States to tax her citizens who were domiciled in foreign lands came before the Supreme 

Court in the case Cook v. Tait.72 In   reply   to   a   taxpayer’s   complaint   that   the  U.S.   government  

acted beyond its territorial jurisdiction in taxing a U.S. citizen/resident domiciled in Mexico, the 

court observed: 

The taxing power is based on the presumption that government by its very nature 
benefits the citizen and his property wherever found....Or, to express it another 

                                                 

68 (1963)  44  W.W.R.  630  (hereafter,  “Harden”). 
69 The Supreme Court relied on the House of Lords decision in Ministry of Finance v. Taylor [1955] A.C. 491, and a 
decision of Learned Hand in Moore v. Mitchell, 30 F.2d 600 at 604 (1929). 
70 See, Edward M. Morgan, International Law and the Canadian Courts Sovereign Immunity, Criminal Jurisdiction, 
Aliens’  rights  and  Taxation  Powers (Toronto: Carswell, 1990) at 116. 
71 This power was qualified by Article I, Section 2 requiring the apportionment of direct taxes. Ensuing legal and 
political battles, not discussed here, led to the adoption in 1913 of the 16th amendment. 
72  265 US 47, 56 (1924). 
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way, the basis of the power to tax was not and cannot be made dependent upon 
the situs of the property in all cases, it being in or out of the United States, and 
was not and cannot be made dependent upon the domicile of the citizen, that 
being in or out of the United States, but upon his relation as citizen to the United 
States and the relation of the latter to him as citizen.  The consequence of the 
relations is that the native citizen who is taxed may have domicile, and the 
property from which his income is derived may have situs, in a foreign country 
and the tax be legal-the government having power to impose the tax.73  

The competition between different sovereign jurisdictions and their taxing powers creates 

policy challenges in international tax law.  Countries strive to manage these challenges primarily 

through their domestic tax laws, treaty networks, and increasingly through international 

cooperation.  The application of the United States of its worldwide taxing jurisdiction on 

nationals (vs. residents) can create conflict and tension in international tax policy.  This can for 

example give rise to differences in defining who is a tax cheat.  As explained in more detail 

below, this is the main problem that has led to the Canada-U.S. dispute over FATCA. 

1.3.2 Goals of International Tax Law 

As mentioned above, Canada taxes her residents on a worldwide basis on income earned 

from within Canada, in addition to income earned from foreign countries.74  Similarly, the 

                                                 

73  Ibid. at 56.  With regard to enforcement of foreign tax laws, Professor Lowenfeld observes that The Restatement 
(Third)  of  the  Foreign  Relations  Law  of  the  United  States  (1987)  (“The  Restatement”)  attempts  to  “loosen  the  log-
jam created by the combination of precedent  and  reciprocity.”    See,  Andreas  F.  Lowenfeld,  International Litigation 
and Arbitration (St. Paul, Minn.: West Publishing, 1993) at 47.  The Restatement provides as follows: 
Section 483: 
“Courts  in  the  United  States  are  not  required  to  recognize  or  to  enforce for the collection of taxes, fines, or penalties 
rendered  by  the  courts  of  other  states.”     
However, the first Comment provides: 
“Nonrecognition  not  required  but  permitted,”  states  that  “[n]o  rule  of  the  United  States  law  or  of  international  law  
would be violated if a court in the United States enforced a judgment of a foreign court for payment of taxes or 
comparable assessments that was otherwise consistent with the standards [for enforcement of foreign country 
judgments].   
74 See, Li, Cockfield & Wilkie, supra note 59 at 11. 
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United States taxes her residents and her citizens on a worldwide basis as well.75  Canada and the 

United States represent examples of countries that employ a residence or worldwide based tax 

system.      The   aforementioned   approach  may   be   referred   to   as   “residence-based   taxation.”76 In 

addition, both Canada and the U.S. (as well as many countries) also tax income that is sourced in 

their respective countries, and earned by foreign individuals or persons (often referred to as 

“sourced-based   taxation”).77  This overlapping of the two jurisdictions, where each of the 

residence-based and sourced-based countries have a claim to tax the same income gives rise to 

the problem of international double taxation.78 

International juridical double taxation has been defined as: 

the imposition of comparable taxes in two (or more) States on the same taxpayer 
in respect of the same subject matter and for identical periods.  Its harmful effects 
on the exchange of goods and services and movements of capital, technology and 
persons are so well known that it is scarcely necessary to stress the importance of 
removing the obstacles that double taxation presents to the development of 
economic relations between countries.79 

One of the primary goals of international tax policy is to relieve such double taxation 

through   a   “mediation”   of   the   claims   of   residence   and   source   countries   so   that   this   income   is  

                                                 

75 See,   Paul   R.   McDaniel,   “Territorial vs. Worldwide International Tax Systems: Which is Better for the U.S”  
(2007) 8 Fla. Tax. Rev. 283. 
76 Li, Cockfield & Wilkie, supra note 59, at 11. 
77 Ibid. 
78 Ibid.  See also, Michael J. Graetz, Foundations of International Income Taxation (Foundation Press: New York, 
2003) at 5.  For a history of the work of the League of Nations surrounding goals around the use of treaties and 
fiscal  evasion,  see,  Arthur  J.  Cockfield,  “The  Limits  of  the  International  Tax  Regime  as  a  Commitment  Projector”  
supra note 40 at 68-72. 
79 See, OECD Model Tax Convention, supra note 51 at Introduction, paragraph 1. For an in-depth discussion of 
international juridical double taxation, including circumstances giving rise to  ‘double  taxation’,  double  taxation  and  
general rules of international law, economic and legal aspects of the international distribution of taxation, and the 
avoidance of double taxation through treaties, see, Klaus Vogel, Klaus Vogel On Double Taxation Conventions, 3rd 
ed. (London: The Hague, Boston, 1997). 
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taxed only once.80  More recently, the goal of ensuring that income is taxed at least once has 

been a renewed priority for Canada, the United States, and the OECD countries.81 Towards this 

end, one of the goals of international tax policy is the advancement of worldwide economic 

efficiency. This objective is said to involve two kinds of neutralities: capital export neutrality 

(CEN) and capital import neutrality (CIN).82 

CEN  is  reached  where  a  taxpayer’s  decision  with  regard  to  investing  at  home  or  abroad  is  

not influenced by taxes.83  In order to achieve CEN, certain conditions/elements are required to 

be present.  A pure worldwide system of taxation that taxes the income of its residents, 

regardless of whether the income was domestic or foreign, and irrespective of whether foreign 

income was repatriated to the residence state helps to accomplish CEN by making the investment 

choice now dependent on factors other than tax.84  Tax havens by reducing the tax burden on 

income on investments cause income to be shifted from its true geographic source to low tax 

jurisdictions and can hinder CEN.85  Other elements or features that would be necessary to 

implement  CEN  would  be  the  need  not  to  limit  the  foreign  tax  credit  to  the  residence  country’s  

                                                 

80 See, OECD Model Tax Convention, supra note 51 at Introduction. 
81 Ibid.  See also Section 1.3 of this chapter below. 
82 Michael  J.  Graetz,  “Taxing  International   Income:  Inadequate  Principles,  Outdated Concepts, and Unsatisfactory 
Policies”  (2001)  54  Tax  L.  Rev.  261  at  270-275. 
83 Arthur J. Cockfield, Examining Policy Options for the Taxation of Outbound Direct Investment (Ottawa, Advisory 
Panel   on   Canada’s   System   of   International   Taxation,   2008)   [Examining Policy Options for the Taxation of 
Outbound Direct Investment] at 7.  
84 Ibid. at 7 and 11.  In a model worldwide/foreign tax credit system, the incentive to shift income and business 
operations to a low cost tax or no tax jurisdiction would be reduced because regardless of the location of the 
investment, the residence state (e.g., the United States) would impose its income tax on the investor. See, Paul R. 
McDaniel,   “Territorial vs. Worldwide International Tax Systems: Which is Better for the U.S”,  supra note 75, at 
298. 
85 See, Jane G. Gravelle, Reform of U.S. International Taxation: Alternatives (Washington, D.C.: Congressional 
Research Service, 2012) at 18. 
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tax rate (e.g., where the source state had a higher tax rate than the residence state) and the need 

for the residence country to currently tax income earned by a foreign subsidiary.86  

Under CIN, it is envisioned that all investment and business activity within a particular 

country be subject to the same overall tax level, regardless of the residence of the investor, be it 

foreign or local.87 CIN is achieved when from a tax perspective, foreign and local businesses are 

in effect treated the same in the source state where the investment/business activity is taking 

place.88  The goal of CIN may be realized in a world order where each country agrees to adopt a 

pure exemption tax system in regard to income earned therein.89 

The reality is there is a natural tension between economic and sovereignty interests in 

formulating international tax policy.90 The objectives of realizing CEN and CIN concurrently are 

not realistic given the existence of not only a multitude of sovereign nations each with its own 

                                                 

86 Michael  J.  Graetz,  “Taxing  International   Income:  Inadequate  Principles,  Outdated  Concepts,  and Unsatisfactory 
Policies”,   supra note 82, at 270-275.  As a corollary, providing a foreign tax credit for rates in excess of the 
residence state creates problems of which income (foreign or domestic) such excess credits should be applied 
against.  Using the credits against the domestic source income would undermine the tax base of the residence state, 
and using the credits against taxes from lower tax rate foreign source states would enable a MNE to proliferate 
foreign tax credit schemes which could create distortions that weaken the worldwide/foreign tax credit system.  See, 
Lawrence  Lokken,  “Territorial Taxation: Why Some U.S. Multinationals May Be Less Than Enthusiastic about the 
Idea (And  Some  Ideas  They  Really  Dislike)”  (2006)  59  SMU  L.  Rev.  751. 
87 Michael  J.  Graetz,  “Taxing  International   Income:  Inadequate  Principles,  Outdated  Concepts,  and  Unsatisfactory  
Policies”,  supra note 82, at 270-275. 
88 See Cockfield, Examining Policy Options for the Taxation of Outbound Direct Investment supra note 83 at 7. 
89 As many countries employ a hybrid system subjecting foreign income to current residence state taxation, CIN 
may in practical terms be achieved where source states apply the same tax rates to active business income. Ibid.  
However, as Professor Lokken notes, moving to an exemption system, in a world with so many low cost tax choices, 
would encourage U.S. companies to move investments abroad, and thereby sacrifice CEN. See Lokken, supra note 
86 at 751. 
90 For an in depth study of this subject within the NAFTA-country governments, see, Arthur J. Cockfield, NAFTA 
Tax Law and Policy, Resolving the Clash between Economic and Sovereignty Interests (Toronto: University of 
Toronto Press, 2005).  Amongst the many observations made by Professor Cockfield are that the NAFTA 
governments prefer sovereignty over economic goals, but that NAFTA permits its signatories to largely formulate 
their own tax policies, including the use of bilateral tax treaties to address special cross border tax problems.  Ibid. at 
21. 
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unique fiscal system, but also the proliferation of thousands of double income tax and now tax 

information exchange agreements with different substantive terms.91  Moreover, tax ‘rates’ are 

only a minute aspect of   a   country’s   fiscal   laws.     The notion that economic efficiency can be 

realised through CEN and CIN ignores certainly in the Canadian and American experiences, the 

vast body  of  law  which  must  be  ultimately  considered  in  determining  a  taxpayer’s  liability  and  

obligations.  For example, before one can even apply a tax rate, key threshold tax issues must be 

addressed from within the Act and the Code relating to such important wider fiscal subjects as 

the jurisdiction to tax, the definition of taxable income, the subject of non-recognition 

transactions, and tax treaties.  Moreover, due regard must be had for the often extensive legal 

regime surrounding any one tax issue arising from its judicial and administrative interpretation, 

and certainly on the U.S side, the relevant legislative history.  Accounting for the intrinsic values 

in our society that comprise a nations culture, history, political, economic, and international 

objectives and responsibilities, including its unique tax expenditure program of the elected 

government underscores why a pursuit of economic efficiency through CEN or CIN as the 

principal purpose for international tax policy is flawed and inconsistent with our approach to 

income tax policy and our values as a democracy.92 

 
                                                 

91 Michael J. Graetz,  “Taxing  International   Income:  Inadequate  Principles,  Outdated  Concepts,  and  Unsatisfactory  
Policies”,  supra note 82 at 270-275.    Tax  rates  are  only  a  small  component  of  a  country’s  fiscal  laws.    There  are  a  
significant degree of technical definitions relating to the jurisdiction to tax, the definition of taxable income, the 
subject of non-recognition transactions, and treaty terms that must also be considered. 
92 Professor Graetz aptly describes major problems with relying on CEN as a foundation for international tax policy 
as it concentrates our focus on economic efficiency to the exclusion of other social, economical, historical, cultural, 
and national security values of a nation using the U.S. as an example. Professor Graetz advocates refocusing the 
discussion away from the sterile debate of CEN vs. CIN towards the question of how to best articulate an 
international tax policy which addresses the political as well as economic considerations and needs of the American 
people.  See, Michael J. Graetz, “Taxing International Income: Inadequate Principles, Outdated Concepts, and 
Unsatisfactory Policies”,  supra note 82 at 276-325.   
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1.3.3 Tax Treaties 

1.3.3.1 The General Role of Tax Treaties 

Bilateral tax treaties, together with unilateral domestic measures, such as the foreign tax 

credit mechanism in both Canada93 and the United States94provide relief from double taxation for 

eligible taxpayers95in many instances through apportioning the right to tax exclusively to either 

the residence State or the Source state, or by providing a mechanism to reduce the tax 

rate/liability that might otherwise apply under purely domestic law.96  In so doing, tax treaties 

promote the abilities of investors and businesses to engage in international commerce with some 

measure of predictability on how their transactions will be taxed, and where offered by the 

treaty, some relief in the taxation rates which might otherwise apply.  Tax treaties also assist in 

the fight against tax evasion; help promote effectiveness of administration and taxpayer fairness 

through various provisions such as those on: exchange of information, assistance in collection, 

mutual agreement procedure, and non-discrimination.  

                                                 

93 For  an  overview  of  Canada’s  foreign  tax  credit  system,  and  partial  exemption  rules,  see,  Kerzner  &  Timokhov,  
eds., supra note  58,  Chapter  24.     For  a  detailed  work  on  Canada’s  rules  relating   to  the  taxation  of  foreign  accrual  
property income, exempt surplus and foreign affiliates, see Angelo Nikolokakis, Taxation of Foreign Affiliates, 
loose-leaf (Toronto: Carswell, 2000).  
94 For an overview of the foreign tax credit mechanism in the United States, see, David S. Kerzner & Vitaly 
Timokhov, eds., supra note 58, Chapter 24. 
95 In order to ensure that a taxpayer is rightfully entitled to benefits under the Treaty, the taxpayer must meet certain 
eligibility requirements under Article IV (Residence) and more recently Article XXIXA (Limitation on Benefits).  
For an explanation of these provisions, see, Kerzner & Timokhov, supra note 58, Chapters 4 & 29A. 
96 For an example, one of the most important provisions in the Treaty that helps to minimize foreign tax liability in 
international commerce is Article VII (Business Profits) which generally requires an enterprise of the residence state 
to have a minimum level of contact with the source state before becoming liable for taxes in the source state on a net 
basis. Traditionally in double tax conventions, this minimum contact is defined in the article describing a permanent 
establishment (see, for example, Article V (Permanent Establishments) in the Treaty).  Other article in the Treaty 
which may depending on the facts reduce or eliminate source based taxation include Article X (Dividends), Article 
XI (Interest), Article XII (Royalties), Article XIII (Capital Gains), Article XV (Employment Income). 
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Historically, the Canada-U.S. Tax Treaty was signed in September 1980 replaced the 

then existing tax convention between Canada and the United States dating from 1942. Since 

then, the Canada-U.S. Tax Treaty has been enhanced through 5 protocols spanning over a quarter 

of a century, with the latest being signed in September 2007.97 

1.3.3.2 Tax Treaties and their Interpretation under Canadian and U.S. Law 

Treaties are considered to form part of the domestic law of both Canada and the United 

States respectively once enacted.98  Legal issues arise generally in connection with interpreting 

treaties and this is particularly true of tax treaties.  A general departure point for interpreting 

treaties is to look at the plain language of treaty, and also, to have regard to the intentions of the 

parties.99  In regard to tax treaties in the U.S., the provisions of the Internal Revenue Code 

require that in determining the application of U.S. tax rules to a taxpayer, one must consider any 

applicable obligation under a U.S. tax treaty.100  The courts in both Canada and the United States 

                                                 

97 The Fifth Protocol to the Treaty,  signed  on  September  21,  2007  (hereinafter  the  “Fifth  Protocol”). 
98 See Li, Cockfield & Wilkie, supra note 59 at 24; and U.S. Constitution, Art. VI, cl. 2. 
99 See, Article 31 of the Vienna Convention on the Law of Treaties of 1969 (providing a treaty is to be interpreted in 
good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in light 
of its object and purpose); Crown Forest Industries Ltd. V. R., [1995] 2 SCR 802 (S.C.C.), at paras. 22 and 44 
(observing that in treaty interpretation, the process involves looking to the language used and the intentions of the 
parties).  Under Article 32 of the Vienna Convention on the Law of Treaties of 1969, one can also consider 
supplementary or preparatory work of the treaty in determining its interpretation.  Also regard should be had to the 
provisions of the Income Tax Conventions Interpretation Act.  Re the U.S., see Sumitomo Shoji America, Inc. v. 
Avagliano, 457 U.S. 176, 180 (1982) and De Geofroy v. Riggs, 133 U.S. 258, 271 (1890). 
100 See Code section 894(a).  Generally, where a conflict arises as between a section of the Code or a treaty, the later 
in time is to prevail.  See Code section 7852(d)(1) and Chae Chan Ping, v. United States, 130 U.S. 581 (U.S. 1889), 
at 600. 
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also consider the ongoing commentaries to the OECD Model Tax Convention in interpreting the 

language of a tax treaty.101 

1.3.4 Residence Based vs. Sourced Base Taxation 

1.3.4.1 Worldwide Taxation vs. Territorial Taxation 

In a pure worldwide taxation system (also referred to as residence based taxation), 

individuals and entities that are resident or nationals in a country are subject to tax on their 

worldwide income, regardless of where that income is earned (at home or abroad).102 As noted 

above, a fundamental challenge of the worldwide/residence based tax system is the double 

taxation of income by the residence state and the source state.103  To address this problem, many 

countries employ a foreign tax credit mechanism, an exemption mechanism,104 or some 

combination of both.105  While the United States does not currently employ an exemption 

                                                 

101 See, e.g., MIL (Investments) S.A. v. R, 2006 DTC 3307 at para. 85; National Westminster Bank PLC v. U.S. 84 
AFTR 2d 99-5068 (44 Fed. Cl. 120), 07/07/1999. 
102 See, Cockfield, Examining Policy Options for the Taxation of Outbound Direct Investment supra note 83, at 4-5.  
In a near ideal worldwide tax system, all foreign income, whether form business operations or passive investments 
would face current taxation, on an accrual basis such that no deferral of tax on foreign source income would be 
allowed under the rational that U.S. income tax considerations would not impact the decision of whether to operate 
abroad in a branch or subsidiary format.  See, McDaniel, supra note 60 at 288.  Additionally, such a near ideal 
worldwide system would incorporate a foreign tax credit for all foreign taxes paid by the U.S. taxpayer on its foreign 
source income, incorporating a per country limitation on active and passive baskets of income. Ibid. 
103 As countries with an income tax system almost universally tax income arising within their jurisdiction, and only 
certain nations utilize a residence based system, the challenge to mitigate the double taxation of income generally 
falls on the country using the residence or worldwide tax approach.  See, Michael J. Graetz, Foundations of 
International Income Taxation supra note 78 at 12-13.  For an additional discussion of residence vs. sourced based 
taxation and general policy considerations of international taxation, see Jinyan Li, International Taxation in the Age 
of Electronic Commerce: A Comparative Study (Toronto: Canadian Tax Foundation, 2003) at 57-62. 
104 For an explanation of the exemption system used in Canada, see generally, Angelo Nikolakakis, Taxation of 
Foreign Affiliates, loose-leaf (Toronto: Carswell, 2000). 
105 Many countries use some combination of both systems with few countries having either a pure exemption or 
credit system. Both Canada and the United States employ a form of anti-deferral mechanism relating to passive type 
or investment income involving capital gains, dividends, interest and royalties.  Canada (FAPI) in U.S. (Subpart F).  
It is believed that permitting a resident taxpayer to exempt this type of investment income would both erode the tax 
base and promote unfairness in the tax system as between taxpayers earning similar amounts of income (sometimes 



 

34 

system, Canada has utilized a hybrid of the two systems for many years, which taxes both the 

domestic and foreign (passive-type) investment income of her residents, but which offers to 

exempt certain foreign business income of foreign affiliate corporations.106 

In a pure territorial taxation system (also referred to as sourced based taxation), a country 

looks only to tax income sourced within its borders.107  A territorial system does not look to tax 

income based on the ties that an individual or entity may have with a country, such as residence 

ties, or place of formation or place of management. Unlike the worldwide system of taxation, 

foreign source income of a taxpayer is excluded from his or her income.108  Although Hong 

Kong   has   been   a   unique   example   of   a   jurisdiction   employing   a   ‘pure’   territorial   based   tax  

system, as discussed above, most countries that employ some type of exemption mechanism, 

exempt foreign active business income but not to passive investment income.109  For example, 

                                                                                                                                                             

referred   to   as   ‘horizontal   equity’- see  discussion  below).     Exempting   such   income  would   also   inhibit   a   country’s  
efforts to fairly employ a gradual rate of taxation to those residents/nationals who earn more income (sometimes 
referred  to  as  ‘vertical  equity’  – see discussion below). See, Brian J. Arnold and Michael J. McIntyre, International 
Tax Primer, 2d ed. (The Hague: Kluwer Law International, 2002) at 44-45 and Cockfield, Examining Policy Options 
for the Taxation of Outbound Direct Investment supra note 83 at 5.  As discussed above, Canada exempts certain 
active business income meeting specified requirements in addition to employing a foreign tax credit system.  The 
United States does not employ an exemption system, but rather it employs a complex foreign tax credit mechanism.  
Additionally, the United States generally grants a deferral of taxation on certain defined business income earned by 
foreign corporations until dividends are repatriated.  Investors that can significantly delay these distributions, in 
effect, can reduce the present value of the taxes on foreign profits.  Ibid. at 46.   
106 Canada has utilized a hybrid system since 1976.  See, Cockfield, Examining Policy Options for the Taxation of 
Outbound Direct Investment, supra note 83 at 4-5. 
 107 A near ideal territorial system would have attributes that include: allowing a residence country to include foreign 
source investment income in the tax base (but exempt foreign business income including dividends from foreign 
subsidiaries paid out of foreign business income); allowance of foreign tax credit for foreign passive income; and 
disallowing foreign losses to offset domestic source income.  See, Paul R. McDaniel,   “Territorial vs. Worldwide 
International Tax Systems: Which is Better for the U.S”,  supra note 75 at pp 290-291. 
108 For an explanation of the Canadian rules relating to source, see, International Taxation in Canada, supra note 53 
at 62-64.  For an explanation of the rules relating to sourcing under Sections 861-865 of the Code, see, Bittker & 
Lokken, supra note 58, Chapter 73 (Source of Income). 
109 See Alex Easson, The Incentives for Foreign Direct Investment (The Hague: Kluwer Law International, 2003) at  
45.  Under the territorial system in Hong Kong, residents, including companies, are not taxed on their foreign 
sourced income.  Some additional countries, including France and Malaysia apply a territorial system to companies, 
but not to individual residents.  Ibid.  See also, Arnold & McIntyre, supra note 105 at 44-45.  The lack of a partial 
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certain income earned by foreign subsidiaries and branch operations in Canada, France, and the 

Netherlands may be exempt from further domestic corporate income tax so that profits are only 

taxed by the country where the income is earned.110 

According to the U.S. Joint Committee on Taxation: 

A territorial system arguably promotes economic efficiency better than a 
worldwide tax system, because a territorial system treats all investment within a 
particular source country the same, regardless of the residency of the investor.  
This efficiency norm is referred to as capital import neutrality (or, in the business 
community,  as  “competitiveness”).111 

Some proponents of a worldwide system argue that in fact a territorial system is not more 

simple to operate that an worldwide system,112 and that moreover, the deficiencies in the current 

U.S. tax system if addressed, would remove the need to alter the current approach to U.S. 

international taxation to an exemption system.113  A worldwide system it can be argued also 

                                                                                                                                                             

exemption system in the U.S. may also have encouraged the expatriation of U.S. multinational enterprises to low 
cost tax jurisdictions for various tax savings on foreign  earnings  by  shifting  the  corporate  group’s  foreign  operations  
beyond the U.S. taxing jurisdiction. See generally, U.S., Department of the Treasury, Office of Tax Policy, 
Corporate Inversion Transactions: Tax Policy Implications (Washington: United States Government Printing 
Office, 2002).    
110 See, U.S., United States Congress, J. Economic Comm., Reforming the U.S. Corporate Tax System to Increase 
Tax Competitiveness (Washington: Joint Economic Committee, 2005) at 3-4. 
111 See, U.S., United States Congress, J. Comm. on Taxation, The U.S. International Tax Rules: Background and 
Selected Issues Relating to the Competitiveness of U.S. Business Abroad (Washington, D.C.: J. Comm. on Taxation, 
2003) at 4.  Please see below for a description of capital import neutrality and capital export neutrality.  
112 One common counter criticism is that many if not all of the technical tax issues found in the worldwide system 
are also present in the territorial system, such as the need for such rules on: residential qualifications, source of 
income; source of expenses; allocation of expenses and deductions; outbound transfers of property; and transfer 
pricing between related party transactions. Additionally, shifting to an exemption system would not eliminate the 
need for anti-deferral rules, such as those found in the Subpart F regime. See for example, McDaniel, supra note 75 
at 293-294.  See also, Arnold and & McIntyre, supra note 105, at 44-45 (simplification benefits are often illusory). 
113 Professor Lawrence Lokken argues that deficiencies in the existing U.S. worldwide system are not inherent in the 
U.S.  worldwide  system,  and  distort  its  effectiveness  by  allowing  many  MNE’s  to  pay  less  tax  than  they  would  under  
an exemption system. Professor Lokken illustrates a number of distortions in the Code involving the check-the-box 
rules, foreign tax credit rules, and sourcing rules which he points out are not inherent deficiencies in the system and 
can and should be fixed.  See, Lokken, supra note 86. 
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preserves the tax base of the residence country more effectively than a pure territorial 

approach.114  It has also been argued that in actual operation, the worldwide system with the 

foreign tax credit and the exemption system often yield quite similar results in relieving double 

taxation.115  This argument appears to rest on the presumption that the tax rates of the residence 

and source state are comparable.  However, the existence of low cost tax jurisdictions continue to 

attract U.S. and foreign high tax country MNEs for various purposes including call centers, 

international trading companies, contract manufacturing, and R&D centers which illustrate in the 

real world, the two existing systems are not really the same. 

1.3.4.2 Horizontal Equity and Vertical Equity 

Under the concept of horizontal equity, taxpayers resident in the residence state who earn 

the same or similar amounts of income (regardless of its source – domestic or foreign) should be 

subject to tax at similar overall effective rates.  To illustrate, taxpayer #1 who lives in Toronto 

and who earns $100,000 in interest income from sources in a foreign country with a zero rate of 

tax should be subject to tax rates in Canada equivalent to the rates that taxpayer #2 is subject to 

where taxpayer #2, a resident of Ottawa, earns $100,000 in interest income from Canadian 

sources.  If taxpayer #1 could exclude her income because it was foreign sourced, both Canadian 

resident taxpayers would earn substantially the equivalent income economically, but taxpayer #1 

would violate the principal of horizontal equity because she would not be subject to tax on her 

                                                 

114 U.S., United States Congress, J. Comm. on Taxation, Background Materials on Business Tax Issues 
(Washington, D.C.: J. Comm. on Taxation, 2002) at 53-56. 
115 The distinction between the exemption and foreign tax credit systems may be exaggerated where a country 
permits exemption of foreign source   income   only   if   taxed   ‘comparably’   in   the   foreign   jurisdiction.      See,   for  
example,  Michael  J.  Graetz  and  Michael  M.  O’Hear,  “The  ‘Original  Intent’  of  U.S.  International  Taxation”  (1997)  
46 DUKE L. J., 1021 at 1064-65.  See also, Hugh J. Ault, Comparative Income Taxation: A Structural Analysis 
(Boston: Kluwer Law International, 1997) at 381-382. 
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income.  For this reason, a worldwide tax system helps to promote horizontal equity (and as we 

shall see below, vertical equity as well).116 

Both Canada and the United States employ a progressive income tax that generally taxes 

resident taxpayers earning more income at progressively higher marginal rates.  Towards this 

end, a worldwide/foreign tax credit system helps to promote the policy that higher income-

earners ought to carry a larger proportion of the tax burden.  Under the concept of vertical equity, 

including foreign and domestic source income of a taxpayer helps to further the policy of a 

progressive income tax by applying the marginal rate system to actual overall amounts of income 

earned by a taxpayer.117  Using the example above for horizontal equity, if taxpayer #1 excluded 

her income because it was earned abroad, she would be subject to a lower marginal rate of tax 

than taxpayer #2, even though both taxpayers earned economically the identical sum of income, 

and should hence be in the same effective tax bracket.  Plainly, a shift towards an exemption 

system would potentially violate both horizontal and vertical equity where investors were able to 

shift their income abroad.118 

1.3.4.3 Inter-nation Equity 

In addition to theories which support economic efficiency in the making of international 

tax policy and equities as described above within a sovereign country, there is another kind of 

                                                 

116 See, U.S., United States Congress, J. Comm. on Taxation, Background Materials on Business Tax Issues, supra 
note 114 at 53-56; Cockfield, Examining Policy Options for the Taxation of Outbound Direct Investment supra note 
83   at   8;;   Michael   J.   Graetz,   “Taxing   International   Income:   Inadequate   Principles,   Outdated   Concepts,   and  
Unsatisfactory  Policies”,  supra note 82, at 301. 
117 See, U.S., United States Congress, J. Comm. on Taxation, Background Materials on Business Tax Issues, supra 
note 114 at 53-56.   
118 McDaniel, supra note 75 at 301. 
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equity that involves the sharing of the international tax revenues between nations.119 Under 

internation-equity, to be just, a nation contemplating its international tax policy should consider a 

fiscal delineation of its tax base and taxpayers in a way that fosters internation equity.120  In 

reality, the best opportunity for this division of revenues between the residence and source state 

to occur generally, and to factor in domestic policy and equity concerns of both nations, in the 

context of tax treaties.121  Tax treaties allow a country to ensure her agreements to share revenue 

with foreign nations support her existing tax policy goals.  Moreover, tax treaties can enable a 

country to fostering larger diplomatic and foreign policy goals, which may include the promotion 

of international trade and investment to assist a developing nation, foreign assistance, foreign 

aid, and humanitarian considerations. 

1.4 The New International Consensus for Global Transparency and Exchange of 
Information 

This section focuses more specifically on the international policy objectives surrounding 

the exchange of information between states.122  Part 1.3.1 begins with a modern history of the 

goals  of  information  exchange  surrounding  the  OECD’s  Model  Tax  Convention  on  Income  and  

on Capital.  Against this backdrop, subpart 1.3.2 describes the nature of the perceived fiscal 

threat facing OECD member states (and other countries) by low tax cost jurisdictions (so called 

‘tax  havens’),  and  developed  countries  with  certain  preferential  tax  regimes.    Sections  1.3.2  and  
                                                 

119 See Arthur J. Cockfield, NAFTA Tax Law and Policy, Resolving the Clash between Economic and Sovereignty 
Interests, 2005, supra note 90 at 20-21; Peggy B. Musgrave, “Interjurisdictional Equity in Company Taxation: 
Principles and Applications to the European Union”  in  Sijbren  Cnossen,  ed.,  Taxing Capital Income in the European 
Union: Issues and Options for Reform (Oxford: Oxford University Press, 2000) 47-77; Nancy H. Kaufman, 
“Fairness and the Taxation of International Income”  (1998)  29  Law  and  Pol’y  Int’l  Bus.  145  at  188-201. 
120 Ibid. 
121 Michael J. Graetz, Foundations of International Taxation, supra note 78 at 11. 
122 The technical parameters of Article 26 (Exchange of Information) in the OECD Model Tax Convention and the 
related commentary are numerous and complex and are described in more detail in Chapter 4 below. 
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1.3.3  of  Part  1.3  provide  a  brief  overview  of  the  OECD’s  campaign  to  thwart  this  these  combined  

fiscal problems from 1998 through the first decade of the 21st century with an emphasis on the 

campaign’s  policy  objectives. 

1.4.1 Historical Legal Background: OECD Model Convention 

The primary method for a country to obtain tax information that is in another jurisdiction 

is through the use of a bilateral treaty.123  The OECD Model Commentary appears to provide two 

broad based arguments for putting an information exchange mechanism into a double tax 

convention: (1) to ensure that the convention is properly used; and (2) to facilitate the 

administration of taxation in the contracting states in an age of increasing international and e-

commerce, whether or not related to the convention.124  Towards these objectives, it is 

envisioned that information be exchanged by the contracting states, to the widest possible extent, 

to support the laying of the proper basis for the implementation of the domestic laws of each 

party and the convention.125 

                                                 

123 Steven   A.   Dean,   “The   Incomplete   Global   Market   for   Tax   Information”   (2008) 49 B.C.L. Rev. 605 at 637 
(Professor  Dean  observes  that  countries  rely  on  the  treaty  exchange  mechanism  to  ensure  access  to  information  ‘that  
would  otherwise  lie  out  of  their  reach’).     
124 See, OECD Model Tax Convention at Commentary to Art. 26, paras. 1,2.  Historically, one of the four treaty 
models presented in a report to the League of Nations addressed the exchange of extraterritorial tax information. 
See, Report Presented by the Comm. of Technical Experts on Double Taxation and Tax Evasion, League of Nations, 
Doc. C216M.85 1927 II (1927).  Article 26 of the OECD Model Tax Convetion underwent a substantial revision in 
2006 based on the use of the 2002 Model Agreement on Exchange of Information on Tax Matters.  See, Tonny 
Schenk-Geers, International Exchange of Information and the Protection of Taxpayers (The Netherlands: Kluwer 
Law International, 2009) at 77 (the focus of this work is the exchange of information and the related laws of the 
European Union).  One commentator observes that since the commentary to the 1963 OECD Model Convention 
(Article  26  paragraph  3)  mentions  exchange  to  benefit   ‘the  correct  implementation  of  the  Convention,  and  also  of  
the   internal   laws  of   the  Contracting  States’,   the  original   intent   behind   the   exchange  of   information   article was to 
create two separate objectives. Ibid. at 94. 
125  Ibid.  Article 26(1) of the OECD Model Tax Convention provides  in  part  that  “The  competent  authorities  of  the  
Contracting States shall exchange such information as is foreseeably relevant for carrying out the provisions of this 
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As noted above, international law generally prohibits a sovereign act of state on a foreign 

territory without the consent of the other sovereign.126  This is particularly true in the areas of 

conducting discovery of documents or of persons in a foreign territory without the consent of 

that state.  Professor Vogel notes that the proper implementation of a double tax convention 

necessitates by design the need for information from foreign sources and further, that the 

exchange provision was included to overcome barriers in international law which might 

otherwise frustrate the gathering of this foreign information.127  More recently, between 2000-

2010, the emphasis on exchange of information has been driven by the need to ratchet up the 

fight against increasing tax fraud and evasion.128  The exchange of information is also important 

in combating money laundering and corruption.129  More recently, a new policy objective for 

bank transparency for tax purposes has been sounded against the backdrop of the global financial 

crisis, that being the goal to restore integrity and stability to financial institutions.130  Although 

the exchange of information is important to achieving multiple policy objectives, the overriding 

focus of this research will be its use on combating tax evasion. 

                                                                                                                                                             

Convention  or   to   the  administration  or  enforcement  of   the  domestic   laws  concerning   their  political  subdivisions.”    
See, OECD Model Tax Convention, supra note 50 at Art. 26(1).  The commentary to Article 26 in paragraph 5 notes 
that   the  “foreseeable  relevance”   language   is  a  standard   intended   to  provide  for  an  exchange  of   information   in   tax  
matters  to  the  widest  possible  extent,  but  with  the  limitation  that  its  scope  is  not  to  encompass  ‘fishing  expeditions’  
or requests which are unlikely to be relevant to the tax matters of a particular taxpayer.  See, ibid. at Commentary to 
Art. 26, para. 5. 
126 See Section 1.3.1.2 Sovereignty and the Jurisdiction to Tax, above. 
127 Vogel, supra note 79 at 1403.  Professor Dean also notes that the challenges relating to enforcement of tax laws 
are   increased   when   information   sought   is   foreign   sourced.      Dean,   “The   Incomplete   Global   Market   for   Tax  
Information”  supra note 123 at 607. 
128 Tonny Schenk-Geers, supra note 124 at 75. 
129 OECD, OECD’s  Current Tax Agenda (Paris: OECD, 2011) at 89-90. 
130 U.S., United States Congress, J. Comm. on Taxation, Explanation of Proposed Protocol to the Income Tax 
Treaty Between the United States and Switzerland (Washington, D.C.: Joint Committee on Taxation, 2011), supra 
note 8 at Part V. 
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Information under Article 26 may be exchanged generally in three different ways: (1) on 

request by a state with a special case in mind; (2) automatically by a state through systematic 

transmission usually concerning information about one or various categories of income; and (3) 

spontaneously by a state which acquires information through an examination that it believes may 

be of interest to the other state. 

1.4.2 The Gathering Storm: Harmful Tax Competition and the Problems Posed by Tax 
Havens and Preferential Regimes 

Harmful tax competition (or harmful tax practices) refers to a collective behaviour by 

both tax havens and harmful preferential tax regimes131 whose aim is to: 

“affect  the  location  of  financial  and  other  service  activities,  erode  the  tax  bases  of  
other countries, distort trade and investment patterns and undermine the fairness, 
neutrality and broad  social  acceptance  of  tax  systems  generally.”132 

In more concise terms, tax competition arises when a country uses its tax rules to lure (or 

poach)133 geographically mobile activities such as financial investments and services (including 

the provision of intangibles) from non-residents.134  This tax competition does encourage 

                                                 

131 See below, Part 1.3.2 Goals of International Tax Law for a definition of this term. 
132 See OECD, Harmful Tax Competition: An Emerging Global Issue (Paris: OECD, 1998) [Harmful Tax 
Competition Report or 1998 Report] at 8.   
133 Robert T. Kudrle,  “The  OECD’s  Harmful  Tax  Competition  Initiative  and  the  Tax  Havens:  From  Bombshell   to  
Damp  Squib”  supra note 50 at 4. 
134  Li, Cockfield, & Wilkie, supra note   53   at   327.      Hugh   Ault   has   described   “harmful   tax   competition”   as   a  
circumstance  “where  one  country’s  tax  system  can  have  a  potentially  negative  impact  on  those  of  other  countries.”    
See  Hugh  J.  Ault,  “Reflections  on  the  Role  of  the  OECD  in  Developing  International  Tax  Norms”  supra note 37 at 
763.  In 1996, the OECD Ministers requested that the organization develop measures to counter the effects of 
harmful tax competition and report on their work in 1998.  Ibid. at 764.  The 1998 Report created the Forum on 
Harmful Tax Practices. Ibid. at 767.  Professor Ault referred to the recommendations under the 1998 Report 
although  not  legally  binding  as  a  “soft”  international  undertaking  which  created  substantial  peer  pressure  to  act  in  
accordance with the recommendations.  Ibid.  
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noncompliance with the tax laws of other nations,135 and can become harmful between countries 

by eroding the tax bases of nations, disrupting principals of tax neutrality and creating unfairness 

in the tax system, and by distorting international trade and investment (including financial and  

real investment flows).136  Overall, as honest taxpayers perceive they are carrying a greater 

proportion of the tax burden and that the government is failing to effectively enforce its tax laws, 

confidence in the integrity and fairness of not only the tax system, but also in the government can 

decline.137  With respect to services, one commentator has observed that the critical service being 

sought by individual investors was secrecy, which became the ultimate focus of the project.138  

These harmful practices have been driven by the acceleration of global trade and investment.139   

In   1996,   the   OECD   Council   directed   the   OECD   to   “develop   measures   to   counter   the  

distorting effects of harmful tax competition on investment and financing decisions and the 

consequences   for  national   tax  bases,   and   report  back   in  1998.”140 The OECD believed that by 

providing a framework to eliminate harmful tax practices, all nations (including non-OECD, 

small,   and  poor)   can  promote  a  healthy   tax  competition   to  achieve   the  OECD’s  aims   to   foster  

global economic growth and development.141  With these objectives in mind, the OECD 

published   its   report   in   1998   entitled,   ‘Harmful Tax Competition: An Emerging   Global   Issue’  

                                                 

135 OECD, The  OECD’s  Project  on  Harmful  Tax  Practices:  The  2001  Progress  Report (Paris: OECD, 2001) [The 
2001 Progress Report] at 4.   
136  1998 Report supra note 132 at 7-8.      See   also,   Robert   T.   Kudrle,   “The   OECD’s   Harmful   Tax   Competition  
Initiative  and  the  Tax  Havens:  From  Bombshell  to  Damp  Squib”  supra note 50 at 5 (observing that the roots in the 
Harmful Tax Competition project lie chiefly in the EU concerns that certain forms of intra-union competition were 
eroding the tax bases of member states, both income and corporate).  See also, The 2001 Progress Report, supra 
note 135 at 4 
137 See, The 2001 Progress Report, supra note 135 at 4. 
138 Ibid. at 5. 
139 1998 Report, supra note 132 at 15. 
140 See, OECD, Council at Ministerial Level, Communique, paragraph 15(xv) (May 21-22, 2006) cited in Ring, 
supra note 37 at n. 264. 
141 The 2001 Progress Report, supra note 135 at 4. 
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[1998 Report].  The 1998 Report identified for the first time two key problems in the taxation of 

geographically mobile activities, notably tax havens and harmful preferential tax regimes.142  The 

OECD’s   1998 Report created significant controversy from both states and businesses which 

benefited from the existing system.143  The 1998 Report allowed the OECD to develop measures 

designed  to  counter  harmful  tax  practices  and  ultimately  provided  the  foundation  for  the  OECD’s  

work in this area.144  The OECD identified the two primary contributors of these harmful tax 

practices   being   ‘tax   havens’   and   so-called preferential tax regimes.145  The OECD viewed tax 

havens (comprised for the most part of sovereign countries or fiscally sovereign territories) as 

possessing four key identifying factors: (1) no or only nominal taxes; (2) lack of effective 

exchange of information; (3) lack of transparency (relating to the legislative, legal or 

administrative provisions of a jurisdiction); and (4) investment with no substantial activities.146  

As noted in Chapter 2 below, there are different definitions of tax havens, and even the United 

States and Canada may be considered tax havens. 
                                                 

142 Reuven S. Avi-Yonah, supra note 50 (arguing that the OECD effort was successful on the basis of data showing 
no decline in individual or corporate tax revenues in OECD member countries).  Professor Avi-Yonah observes that 
among OECD member countries, corporate taxes were 2.2% of GDP in 1975, and 3.9% in 2006 (citing OECD, 
Revenue Statistics 1965-2007 (Paris: OECD, 2008) at 19). Ibid. at 791. Professor Avi-Yonah further notes individual 
taxes on income were 11.2% of GDP in 1975 and 13% in 2006 (citing OECD, Revenue Statistics 1965-2007 (Paris: 
OECD, 2008) at 21) concluding overall that there is no indication that either individual or corporate tax revenues 
have   gone   down   in   OECD   countries   from   tax   competition,   and   that   the   OECD’s   effort to curtail harmful tax 
completion is partly responsible for the ability of the OECD success in taxing the rich through income taxes (citing 
Richard  M.  Bird  &  Eric  M.  Zolt,   “Redistribution  via  Taxation:  The  Limited  Role  of   the  Personal   Income  Tax   in  
Developing  Countries”  (2005)  52  UCLA  Law  Review  1627).    Ibid. Professor Avi-Yonah acknowledges that while 
there is still lots of revenue lost to tax havens, many more people from OECD countries would have cheated on their 
tax havens, but for pressure the OECD has put on tax havens.  Ibid. at 792.  Professor Avi-Yonah is in favor of a 
withholding tax on investment income imposed by OECD countries on payments to tax havens which do not have 
effective exchange of information treaties in place to combat the problem of recalcitrant or hold out jurisdictions.  
Ibid. at 793-794. 
143 For a detailed history and discussion of the opposition to the report, and in particular that of the United States see, 
Ring, supra note 37. 
144 See, OECD, The  OECD’s  Project  on  Harmful  Tax  Practices: 2006 Update on Progress in Member Countries 
(Paris: OECD, 2006) at 2. 
145 The  OECD’s  work  in  this  area  was  carried  out  primarily  through  the  Forum  on  Harmful  Tax  Practices,  which  was  
a subsidiary body of the Committee on Fiscal Affairs.  See, OECD, The  OECD’s  Project  on  Harmful  Tax  Practices:  
The 2004 Progress Report (Paris: OECD, 2004) at 4. 
146 Ibid. at 23. 
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The OECD further noted that the lack of effective exchange of information by tax havens 

denied fiscal authorities access to bank information which is critical to preventing tax avoidance, 

base erosion, and raising revenue.147 In addition to preventing tax avoidance, the OECD also 

viewed effective exchange of information as key to allowing governments to ensure that their 

own tax laws are being followed, especially with the increasing regularity of cross-border 

transactions in a global economy.148  As   taxpayer’s   level   of   foreign  activities   and   investments  

expanded, the OECD noted that reliance on effective exchange of information became more 

important to tax enforcement citing the problems with government reliance on  the  taxpayer’s  use  

of its foreign reporting system.149  The OECD further observed that the lack of transparency by 

these regimes that prevents exchange of information not only facilitates tax evasion, but also 

other illegal activities such as money laundering.150  Estimates of annual U.S. tax losses from 

individual evasion using tax havens in 2008 were $100 billion.151  Estimates of worldwide 

individual income evasion losses attributable to tax havens were $200 billion in 2012.152 

                                                 

147 Ibid. at 24. 
148 The 2001 Progress Report, supra note 135 at 5. 
149 Ibid. 
150 Ibid. In Canada, the government agency Financial Transactions and Reports Analysis Centre of Canada 
(FINTRAC) is authorized to gather tax information from tax authorities under certain conditions relating to money 
laundering or terrorist investigations (see Cockfiled, Protecting Taxpayer Privacy Rights, supra note 50 
(recommending that governments should consider adopting a multilateral agreement on taxpayer rights to ensure tax 
information is transferred across borders with minimum standards of legal protection). 
151 John   C.   McDougal,   “Developments   in   Offshore   Tax   Compliance,” (Paper presented to the American Law 
Institute-American Bar Association Continuing Legal Education, 23 August 2012)[unpublished] (citing U.S., U.S. 
Senate Permanent Subcommittee on Investigations, Staff Report on Tax Haven Banks and U.S. Tax Compliance 
(Washington, D.C.: United States Government Printing Office, 2008). 
152 Ibid.  According to a study by Statistics Canada, investments owned by Canadians in tax havens increased from 
$11 billion in 1990 to $88 billion in 2003. See, Arnold, supra note 60 at 372 (Professor Arnold advocates against 
Canada  entering  into  income  tax  treaties  with  tax  havens  and  observes  that  the  initial  goal  of  the  OECD’s  harmful  
tax competition on combating preferential tax regimes was converted into an information exchange project owing to 
a lack of support under the Bush administration) ibid. at 375. 
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In addition to tax havens, the OECD also identified both member countries and non-

member countries with established tax policies to attract mobile financial and other service 

activities   which   the   OECD   refers   to   as   ‘harmful   preferential   tax   regimes’   because   they   have  

certain features which have the potential to create harmful tax competition.  The four principal 

factors the OECD has listed in identifying harmful preferential tax regimes are:  (1) no or low 

effective   tax   rates;;   (2)   ‘ring   fencing’   of   regimes;;   (3)   lack   of   transparency;;   and   (4)   lack   of  

effective exchange of information.153  A lack of transparency may arise for example, because the 

regime provides favourable administrative rulings (which are not based on equality in treatment 

among similarly situated taxpayers and on well known ruling criteria); special administrative 

practices which encourage corruption and discriminatory treatment; and the failure to enforce the 

fiscal domestic laws of the regime.154  Lack of transparency is also present if there is inadequate 

regulatory supervision or if the government does not have legal access to financial records to 

identify the owners of income and assets.155  In 2000, the OECD threatened to publish a list of 

“uncooperative  tax  havens”  (a so-called blacklist) as a means of inducing jurisdictions to agree to 

remove certain harmful tax practices.156 By 2002, 28 of the original 35 offshore jurisdictions on 

the  ‘draft’  uncooperative list had made various commitments around harmful tax practices and 

                                                 

153 1998 Report, supra note 132 at 27.  The OECD considered the following additional factors as indicators in 
identifying harmful preferential tax regimes: an artificial definition of the tax base; failure to adhere to international 
transfer pricing guidelines; the exemption of foreign source income from the taxation by the resident country; 
negotiable tax rate or tax base; existence of secrecy provisions; and access to a wide network of tax treaties, 
additional measures not listed  Ibid. at 30-34. Typically, in a ring fencing situation, the jurisdiction limits the tax 
advantages to non-residents (and also excludes resident companies) thereby protecting its own tax base from 
harmful effects of its policies. 
154 Ibid. at 28-29. 
155 See, The 2001 Progress Report, supra note 135 at 5. 
156 Reuven S. Avi-Yonah, supra note 50 at 785. See also, Eden & Kudrle, supra note 50 at 122 (noting that one 
problem the OECD faced concerned a general ambivalence among OECD members towards tax havens based in 
part due to pressure for national competitiveness and respect for national sovereignty). Ibid. 
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exchange of information with only 7 being named on the official list in 2002.157  Lorraine Eden 

and  Robert  Kudrle  note  that  among  the  challenges  facing  the  success  of  the  OECD’s  harmful  tax 

competition project were: (1) general ambivalence in the OECD membership about tax havens; 

and (2) the policy debate around national competitiveness and the desire to respect national 

sovereignty.158 

The initial aims of the project were to: (1) identify and eliminate harmful features of 

preferential   tax   regimes   in   OECD   countries;;   (2)   identify   ‘tax   havens’   and   seek   their  

commitments to the principles of transparency and effective exchange of information and (3) 

encourage association with the project by other non-OECD countries.159  Of the 47 preferential 

tax regimes that had been identified as potentially harmful in 2000, 18 regimes had been 

abolished and 14 had been amended to remove their potentially harmful features while upon 

reconsideration, 13 were found not to be harmful.160 Accordingly, the OECD concluded that its 

objectives regarding harmful preferential tax regimes in member countries had been 

addressed.161  By 2004, all but a small handful of the tax havens had agreed in principal to follow 

transparency and effective exchange of information standards of the kind embodied in the 

                                                 

157 Ibid. at 786.  Professor Ault in commenting on the need for defensive measures to deal with uncooperative 
jurisdictions   recognized   that   “establishing   international   norms”   in   some   cases   requires   the   combination   of  
“cooperation   and   enforcement   mechanisms.”      See,   Hugh   J.   Ault,   “Reflections   on   the   Role   of   the   OECD   in  
Developing  International  Tax  Norms”,  supra note 37 at 771. 
158 See, Eden & Kudrle, supra note   50   at   122   (examining   the  OECD’s  Harmful   Tax  Competition   initiative,   and  
arguing that tax havens were initially viewed as renegade states in the international tax community, and that a 
combination of globalization, increase in the number of tax havens, and the internet ultimately were strong 
motivators for international action). Ibid. 
159 OECD, The  OECD’s  Project  on  Harmful  Tax  Practices:  2006  Update  on  Progress  in  Member  Countries, supra 
note 144 at 2-3. 
160 Ibid. at 3-6. 
161 Ibid at 6. 
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OECD’s  model  agreement  on  information  exchange  released  in  March  2002.162  Ultimately, the 

OECD’s   focus   in   the  1998 Report shifted away from harmful tax competition to exchange of 

information and transparency.163  As noted above, although not the focus of this study, it is 

important to recognize that there are differing scholarly viewpoints for what is fair and efficient 

in designing international tax policy.  From the vantage point of tax havens, the aims of the 

OECD’s  harmful  competition  project  could  be  seen  as  dangerous  to  their  unique  political,  social,  

and  economic  systems.    Regarding  the  OECD’s  project  Allison  Christians  asks,  “why  should  the  

principles and standards articulated by a relatively small and elite group of individuals frame the 

taxing  rights  of  sovereign  nations?”164  Professor Christians observes that the OECD through its 

work   on   harmful   tax   competition   has   developed   a   theory   of   ‘sovereign   duty’   wherein   the  

sovereign state in exercising its right to tax as a member of the global community must conform 

to certain universal principles established by the OECD.   While the significance of these issues 

is not explored further in this particular research, it is not lost either within the conclusions and 

recommendations for Canada to pursue in combating tax evasion discussed in Chapters 5 and 6 

below.  As discussed below, those conclusions and recommendations call for Canada to 

recognize the unique historical, cultural, economic, and political dimensions of the peoples who 

live in tax havens.  Those recommendations call upon Canada to pursue partnerships with tax 

havens, to foster political and economic cooperation, and explore the promotion of inter-nation 

equity. 

                                                 

162 Robert  T.  Kudrle,  “The  OECD’s  Harmful  Tax  Competition  Initiative  and  the  Tax  Havens:  From  Bombshell   to  
Damp  Squib”   supra note 50 at 10. Professor Kudrle after conducting an economic analysis on certain tax haven 
data, concluded that no significant impact from the project on tax evasion could be found.  He theorizes that this is 
because investments in tax havens remain very easy to disguise and are difficult to detect. Ibid. 
163 See, Ring, supra note 37 at 717. 
164 Allison  Christians,  “Sovereignty,  Taxation  and  Social  Contract”,  supra note 56 at 99 (and observing the  OECD’s  
work  “evidences  an  emergent  vision  of  sovereignty  that  entails  positive  obligations  or  duties  of  nations  in  exercising  
the  power  to  tax”). Ibid. at 101-102. 
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1.4.3 Global Forum on Transparency and Exchange of Information 

The   OECD’s   Global   Forum   on   Transparency   and   Exchange   of   Information   for   Tax  

Purposes  (“Global  Forum”)  was  established  in  2000.165 The Global Forum developed the Model 

Agreement on Exchange of Information in Tax Matters in 2002 to address the issues arising from 

the harmful tax practices project, and in 2005 adopted standards on transparency which related to 

the availability and reliability of information.166  The main function of the Global Forum is to 

promote the effective  implementation  of  the  OECD’s  standards  on  transparency  and  exchange  of  

information.167  The OECD has created the standard of transparency and exchange of 

information which are primarily contained in Article 26 of the OECD Model Tax Convention and 

in the Model TIEA.168  The standard of transparency and exchange of information require:169 

1. Exchange  of   information  on  request  where   it   is  “foreseeably   relevant”   to  
the administration and enforcement of the domestic laws of the treaty 
partner. 

2. No restrictions on exchange caused by bank secrecy or domestic tax 
interest requirements. 

3. Availability of reliable information and powers to obtain it. 

4. Respect  for  taxpayers’  rights. 

                                                 

165 As of 2011, The Global Forum included 105 member jurisdictions and the European Union. See, OECD, Tax 
Transparency 2011: Report on Progress (Paris: OECD, 2011) at 10. 
166 OECD, OECD’s   Current   Tax   Agenda, supra note 135 at 84.  The 2002 Model Agreement on Information 
Exchange on Tax Matters and includes a commentary to the agreement and provides both a bilateral and multilateral 
approach for information exchange.  See, OECD, Agreement on Exchange of Information on Tax Matters [Paris: 
OECD, 2002] [the treaty and the commentary together, Model TIEA].  The primary difference between the Model 
TIEA (and the Council of Europe/OECD Convention on Mutual Assistance in Tax Matters, 25 January 1988, E.T.S. 
No. 127 [Convention on Mutual Administrative Assistance in Tax Matters]) and Article 26 of the OECD Model Tax 
Convention is that the Model TIEA is limited to exchange of information on request.  Ibid. at 87. 
167 See, OECD, Tax Transparency 2011: Report on Progress, supra note 165 at 29.  
168 See, OECD, The Global Forum on Transparency and Exchange of Information for Tax Purposes, Information 
Brief  (Paris: OECD, 2013) at 6. 
169 Ibid. 
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5. Strict confidentiality of information exchanged. 

The Global Forum has broken these standards down further into ten essential elements 

for transparency and exchange of information for tax purposes which are used in its peer review 

process of participating jurisdictions.170  The ten essential elements are:171 

A. Availability of Information 

A.1 Jurisdictions should ensure that ownership and identity information for all 
relevant entities and arrangements is available to their competent authorities. 

A.2 Jurisdictions should ensure that reliable accounting records are kept for all 
relevant entities and arrangements. 

A.3 Banking information should be available for all account-holders. 

B. Access to Information 

B.1 Competent authorities should have the power to obtain and provide information 
that is the subject of a request under an EOI agreement from any person within 
their territorial jurisdiction who is in possession or control of such information. 

B.2 The rights and safeguards that apply to persons in the requested jurisdiction 
should be compatible with effective exchange of information. 

C. Exchanging Information 

C.1 EOI mechanisms should provide for effective exchange of information. 

C.2 The  jurisdictions’  network  of  information  exchange  mechanisms  should  cover  all  
relevant partners. 

                                                 

170 Ibid. 
171 Ibid. 
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C.3 The  jurisdictions’  mechanisms  for  exchange  of  information  should  have  adequate 
provisions to ensure the confidentiality of information received. 

C.4 The exchange of information mechanisms should respect the rights and 
safeguards of taxpayers and third parties. 

C.5 The jurisdiction should provide information under its network of agreements in a 
timely manner. 

The road to effective exchange has been blocked in places by the presence of such 

obstacles as bank secrecy, bearer shares, and domestic tax interests.172  Observers  of  the  OECD’s  

efforts on international tax cooperation against tax evasion have formed mixed views of its 

success.173  By 2009, the standard of transparency and exchange of information developed by the 

OECD had been endorsed by all 87 countries participating in the Global Forum at that time.174  

In 2010, The Global Forum began  a  rigorous  peer  review  process  “as  the  best  practical  way  to  

                                                 

172 Ibid. at 28.  The concept of domestic tax interest refers to a scenario wherein one country will agree to provide 
information to another country, only if the requested country itself has an interest in the requested information under 
its own domestic laws.  Ibid, note 5. 
173 See, Reuven S. Avi-Yonah, supra note 50 
 (arguing that the OECD effort was successful on the basis of data showing no decline in individual or corporate tax 
revenues  in  OECD  member  countries).    But  see  also,  Steven  A.  Dean,  “Philosopher  Kings  and  International  Tax:  A  
New  Approach   to   Tax  Havens,   Tax   Flight,   and   International   Tax  Cooperation,”   supra note 50 (arguing that the 
OECD’s  cooperation  commitments  have  done  little  to  reduce  tax  flight).    Professor  Dean  observes  that  the  OECD’s  
efforts through 2007 to fight tax flight have failed largely because its approach is modelled on the economic concept 
in which national governments are assumed to prioritize GDP growth (by increasing the sum of GDPs of tax haven 
and tax flight jurisdictions).  See ibid at 914.  Dean argues for a fundamentally different economic approach to 
international tax cooperation through efficiency driven cooperation by using tax flight treaties wherein the schematic 
design objective is to make both tax havens and tax flight jurisdictions better off by redistributing wealth away from 
tax cheats through a sharing of collected revenues.  See, ibid at 917 and 963.  Dean recognizes the fundamental flaw 
in  the  OECD’s  game  plan  which  is  the  lack  of  motive  for  tax  havens  to  adopt  the  infrastructure  investment  necessary  
to support effective information exchange.  Ibid at 925-926. 
174See, OECD, Moving Forward on the Global Standards of Transparency and Exchange of Information for Tax 
Purposes  (Paris: OECD, 2009) at 3. As of 2009 all OECD countries accepted Article 26 of the OECD Model Tax 
Convention, as updated in 2005 (following the withdrawal by Austria, Belgium, Luxembourg and Switzerland of 
their reservations to the Article). Ibid. 
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guarantee   effective   implementation”   of   information   exchange.175 For the Global Forum the 

ultimate   stated   goal   behind   its   work   is   whether   “it   has   improved   transparency   and   made  

exchange of information   more   effective   in   practice.”176  In April 2011, the Global Forum 

released its Peer Review Report for Canada which concluded that the elements for the effective 

exchange  of  information  are  in  place,  owing  to  Canada’s  long  history  of  exchange  of  information 

for tax purposes.177  As of 2013, 113 peer reports had been completed and published.178   

Canada and the United States share information under Article 27 (Exchange of 

Information) of the Treaty.  The information exchange mechanism is robust and closely follows 

the provisions of Article 26 in the OECD Model Convention.179  As noted above, discovery of 

documents and witnesses by one sovereign is not permitted under international law in the 

territory  of  another  sovereign  without  the  latter’s  consent.    Under the Fifth Protocol, Canada and 

                                                 

175 OECD, Tax Transparency 2011: Report on Progress supra note 165 at 40.  Phase 1 of the Peer Review Process 
assesses  the  quality  of  a  jurisdiction’s  legal  and  regulatory  framework  for  the  exchange  of information, while Phase 
2 looks at the practical operation of that framework.  Ibid. at 42.   
176 OECD, Global Forum on Transparency and Exchange of Information for Tax Purposes: Progress Report to the 
G20 Leaders: Global Forum Update on Effectiveness and On-going Monitoring (Paris: OECD, 2013) at Executive 
Summary.  The delivery of the overall ratings by the Global Forum was  looked  upon  by  the  group  as  a  ‘watershed  
moment’  in  the  history  of  the  organization’s  evolution.  Ibid. 
177 OECD, Global Forum on Transparency and Exchange of Information for Tax Purposes Peer Reviews: Canada 
2011 (Paris:  OECD,  2011)  (hereinafter:  “OECD, Peer Review Report, Canada, 2011”  or  “Peer  Review  Report”) at 
8.  The report notes that Canada has been exchanging information under its double tax convention network for 
almost 70 years. Ibid. at 51.  Aspects of this report are discussed in further chapters of this work. 
178 See, OECD, The Global Forum on Transparency and Exchange of Information for Tax Purposes, Information 
Brief, supra note 168 at 4. 
179 Article 26 of the Canada-U.S. Tax Treaty enables information to be exchanged automatically, by request, or 
spontaneously.  Under Article 26, information may be requested of both residents of either Canada or the United 
States, or persons who are residents of neither Contracting State.  Moreover, information may be broadly requested 
on all taxes administered by each Contracting State in addition to those covered by the Treaty.  On September 21, 
2007, a Fifth Protocol to the Treaty was signed and came into force with instruments of ratification exchanged by 
the  Contracting  States  on  December  15,  2008  (the  “Fifth  Protocol”).    The  notes  to  the  Fifth  Protocol  (paragraph  13  
of the General Note) state that the United States and Canada understand that the standards and practices described in 
the exchange of information rules are to be no less effective than those described in the Model Agreement on 
Exchange of Information on Tax Matters developed by the OECD Global Forum Working Group on Effective 
Exchange of Information.  For additional reading on Article 27 of the Treaty, see, Kerzner & Timokhov, supra note 
58 at Chapter 27. 
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the United States have agreed that the requested State must allow representatives of the 

requesting State to enter the requested State to interview individuals and examine books and 

records with the consent of the persons subject to examination.180  In addition to the Treaty, both 

countries have internal domestic procedures and reporting rules to obtain information on 

taxpayers which is the subject of the immediate following chapter.181 

In addition to bilateral tax treaties, both Canada and the U.S. use TIEAs.182  As tax 

havens often have little tax interest in receiving fiscal information concerning their own 

residents, both Canada and the United States have used other economic incentives to entice 

Caribbean jurisdictions to enter into TIEAs including the promise of increased tourism and 

                                                 

180 See new Article XXVII(7) of the Canada-U.S. Tax Treaty.  The provision clarifies the permissibility of 
examinations abroad, but is not intended to limit the applicability of existing such procedures between the competent 
authorities. 
181 In regard to Canada, see, generally Montreal Aluminum Processing Inc. and Albert Klein v. Her Majesty the 
Queen (1991) 2 C.T.C. 70 # 2, 91 D.T.C. 5424 (Court upheld CRA request for information on behalf of U.S. 
authorities relating to tax matters pursuant to Section 231.2 of the Act noting Section 3 of the Tax Convention Act 
clearly provides Treaty has force of law in Canada).  For other cases rejecting challenges under Section 231.6 of the 
Act, see also European Marine Contractors [2004] 2 C.T.C. 226 (FC).  See also Canadian foreign reporting rules 
including those relating to reporting foreign corporations and foreign assets (e.g., T1134-A/T1134-B relating to 
foreign affiliates; and T1135 relating to foreign assets). In regard to the United States, see, generally United States v. 
Stuart, 489 U.S. 353; 109 S. Ct. 1183 (1989) (Court upheld IRS summons issued on US bank on behalf of Canada 
under Articles 19 and 21 of the 1942 U.S. Canada Tax Treaty finding domestic limitation under Code Section 
7602(c) generally prohibiting issuing of summonses after tax matters referred for criminal prosecution not 
applicable under Treaty).  See also generally, Section 7456 (authority for the Tax Court to order foreign entities to 
provide all relevant information) and Section 982 (a statutory exclusionary rule affecting admissibility of foreign-
based documents not provided to government in earlier proceedings).  The U.S. also has third party information 
reporting and withholding at source rules (e.g., Qualified Intermediary rules under Code Section 1441 and Foreign 
Account   Tax   Compliance   Act,   March   18,   2010   (“FATCA”),   and   other   foreign   account   and   foreign   asset   rules  
described in Chapter 2 of this work (see for example the following forms: 5471 relating to foreign corporations; 
3520 relating to foreign trusts and estates and gifts; 926 relating to transfers to foreign corporations; 8865 relating to 
foreign partnerships; TDF90-22.1 relating to foreign bank accounts, and 8938 relating to foreign financial assets. 
182 The U.S. introduced TIEAs in the early 1980s in a response to a Treasury report suggesting that TIEAs could 
reduce tax flight by building a bridge to tax havens with which the U.S. currently had no income tax treaties.  See, 
Steven   A.   Dean,   “The   Incomplete   Global   Market   for   Tax   Information”,   supra note 123 at 642. For further 
information  on  the  policy  behind  Canada’s  TIEAs,  see,  Section  3.2.3  The  Policy  Behind  Canada’s  TIEAs  below.     
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business investment.183  Notwithstanding the information exchange provisions in double taxation 

conventions and TIEAs which Canada and the United States rely on with other OECD and non 

member countries, one wonders in light of the UBS and Wegelin scandals of their practical 

utility in the absence of the threat of civil and criminal administrative action or political action by 

the requesting state.184 

1.5 Conclusion 

The system of taxation used by Canada and her NAFTA partner the United States, is 

residence or worldwide based taxation.  In the case of Canada, a partial exemption is offered for 

eligible corporations conduction business abroad.  As Professor Graetz observes, or perhaps 

admonishes,   we   must   ‘acknowledge that an unenforceable tax can neither be efficient nor 

fair.’185 

Both Canada and the United States have adopted tax policies embracing horizontal and 

vertical equity.  Exchange of information is important to supporting these equities in the tax 

system by combating international tax evasion and tax fraud.  Exchange of information is also 

                                                 

183 U.S. incentives included giving taxpayers in the U.S. a deduction to attend business conventions in a jurisdiction 
which  entered  into  a  TIEA  with  the  U.S.  (see  Steven  A.  Dean,  “The  Incomplete  Global  Market  for  Tax  Information”  
supra note 123 at 651).  By entering into a TIEA with Canada, the jurisdiction would make itself more attractive to 
business investment from Canada, by allowing under certain fact patterns, a tax free repatriation of profits from 
those investments in the jurisdiction  back  to  Canada  (see  Section  3.2.3  The  Policy  Behind  Canada’s  TIEAs  below). 
184 See for example, United States v. UBS AG, 09-60033-CR-COHN (S.D. Fl) (agreement between United States 
and UBS to defer prosecution in exchange for an acknowledgement of fraudulent activity between 2000-2007 and 
payment of fines, penalties, interest and restitution); and discussion around UBS and Wegelin banks in Chapter 4 
below. 
185  See,   Michael   J.   Graetz,   “Taxing   International   Income:   Inadequate   Principles,   Outdated   Concepts,   and 
Unsatisfactory  Policies”,  supra note 82 at 261. 
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important to support other political, social, and economic policies relating to the fight against 

money laundering, and global terrorism. 

In addition to relieving double taxation and raising revenue more efficiently a more 

recent goal of international tax policy is to ensure that income is taxed at least once.  The ability 

of tax officials to examine or audit a taxpayer acts as an important safeguard in compliance 

systems in both Canada and the U.S. which rely on taxpayers to report and file their income 

accurately and completely annually.  For this safeguard to work, income earned by a taxpayer 

must be able to be known to the government so that a proper exam or assessment may be 

performed, and ultimately, any amount of taxes, interest, and penalties, may be collected.  When 

the facts concern foreign source income, or individuals that reside abroad, the task is much more 

difficult both to discover the information and to collect the taxes due to the general limitations 

imposed on the extra-territorial  application  of  a  sovereign’s  tax  laws.    Therefore,  the  use  of  tax  

treaties and information exchange agreements remains a very important option and mechanism to 

provide a bridge between CRA and IRS on the one-hand and fiscal authorities in other 

jurisdictions. 

Although exchange of information treaties have been around now for more than three 

quarters of a century, the global political economy of today is exponentially larger than anything 

that   might   have   resembled   international   trade   and   investment   in   the   1930’s.      Moreover,   the  

proliferation of airlines and available travel destinations, trade and government zones, the fall of 

the Soviet Union and the Iron Curtain and the economic rise of the PRC, India, Brazil, Russia, 

and South Africa has vastly expanded travel and business options.  All told, there have never 

been greater opportunities for Canadian residents and U.S. citizens (and residents) to earn 
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foreign sourced income.  Therefore, the need for efficient and effective information exchange to 

accomplish the aforementioned international tax policy goals too has arguably never been more 

pressing.  The initiatives taken by the OECD and other countries during the last decade towards 

combating harmful competition, especially by tax havens, and establishing and implementing 

(through a peer review) guidelines for this process and for greater global transparency are 

promising, but they are not the whole story.   As a general observation, the tremendous 

challenges the United States is currently encountering in obtaining information from Switzerland 

on American tax evaders are an eloquent testimony that the exchange of information process is a 

long ways off from being where it needs to be to stop or deter international tax evasion.  Also a 

uniform standard of protection and privacy issues remains to be dealt with for information 

exchanges. There are significant differences between the Model TIEA and Article 26 in the 

Model Treaty (which will be discussed in detail in Chapter Three) which limit the utility of the 

mechanism.  Against this backdrop, the role that TIEAs will play in helping Canada and the 

United States to achieve their international tax policy goals generally, and specifically relating to 

combating tax evasion will be studied in the continuation of this research.  While there are a 

number of scholarly and policy works that discuss cross-border tax information exchange, no 

work has yet to comprehensively analyze the efficacy of TIEAs to understand whether and how 

these mechanisms can be improved.  The goal of this work in part is to fill this gap in the 

literature.
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CHAPTER 2.      Foreign Reporting 

2.1 Introduction 

By way of review, Chapter 1 explained that the main thrust of this research is to evaluate 

the   effectiveness   of  Canada’s  TIEAs as an information exchange tool in the fight against tax 

evasion.  In order to accomplish this task, TIEAs are evaluated in Chapter 5 against a number of 

enumerated criteria also listed in Chapter 1.  The chief aim of Chapter 2 is to review select 

domestic rules that relate to the reporting obligations of residents with offshore accounts and 

income.  International tax evasion begins here, with the decision of the taxpayer to ignore (or 

manipulate) these rules.  Moreover, the failure of a taxpayer to follow these reporting rules can 

and does create multiple cracks in the fiscal system ranging from contributing to the tax gap186 to 

a lack of equity. Moreover, the flaws in the fiscal system which permit international tax evasion, 

also contribute to international crime, money laundering, and terrorism.187  Having a basic 

understanding of these foreign reporting rules provides an essential background to the tax 

reporting problems facing CRA for the purpose of later evaluating the merits of the role of 

TIEAs in Chapter 5 in combating tax evasion. In addition, an examination of these rules also 

provides important insight into problems that fiscal authorities have in combating international 

tax evasion.  The chapter begins with a brief overview of the primary foreign reporting rules that 

                                                 

186 The Internal Revenue defines the tax gap as the amount of tax liability incurred by taxpayers that is not paid on 
time.  See, U.S., Internal Revenue Service, FS-2012-6 (Washington, D.C.; U.S Treasury, 2012), online: 
http://www.irs.gov/uac/IRS-Releases-2006-Tax-Gap-Estimates.  In 2006, it was estimated that taxpayers 
underreported approximately $450 billion, and after enforcement and late payments, the net tax gap was 
approximately $385 billion.  See, U.S., Internal Revenue Service, IR-2012-4 (Washington, D.C.: U.S. Treasury, 
2012) [IR-2012-4] online: http://www.irs.gov/uac/IRS-Releases-New-Tax-Gap-Estimates;-Compliance-Rates-
Remain-Statistically-Unchanged-From-Previous-Study. The IRS notes that compliance is highest where there is 
third-party information reporting and/or withholding, noting that only 1 percent of wage and salary income was 
misreported. IR-2012-4, Ibid. 
187 See Chapter 2.4.2 Financial Crimes Enforcement Network below. 

http://www.irs.gov/uac/IRS-Releases-2006-Tax-Gap-Estimates
http://www.irs.gov/uac/IRS-Releases-New-Tax-Gap-Estimates;-Compliance-Rates-Remain-Statistically-Unchanged-From-Previous-Study
http://www.irs.gov/uac/IRS-Releases-New-Tax-Gap-Estimates;-Compliance-Rates-Remain-Statistically-Unchanged-From-Previous-Study
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provide a significant component of the data used by Canada and the United States to determine a 

resident’s   tax   liability,   to   assist   in   examinations   of   taxpayers,   and   to   thwart   international   tax  

evasion.188 

Both Canada and the United States generally receive information reporting from 

domestic financial institutions on payments of domestic source income made to their residents 

and citizens.189  On the other hand, there is no comparable legal obligation for foreign financial 

institutions to report income payments to clients on accounts held outside of Canada and the U.S. 

(however, see discussion of FATCA below).  Moreover, both Canada and the United States rely 

on a system of foreign reporting rules in determining  a  resident’s  income  tax  reporting  position.    

The voluntary nature of these reporting rules creates opportunities for tax evasion, which may be 

reduced with a system of checks and balances. 

Hence, both Canada and the United States are concerned that in the absence of 

mechanisms with which to exchange information about these foreign accounts, their residents 

and citizens may (and certainly do) abuse the system.  In 1970, Congress in passing the Bank 

Secrecy  Act  observed:  “These  days  when  citizens  of this country are crying out for tax reform 

                                                 

188 See, Chapter 2.4.1 Bank Secrecy Act below. 
189 See for example in Canada, T5 Guide – Return of Investment Income 2012, online: http://www.cra-
arc.gc.ca/E/pub/tg/t4015/t4015-12e.pdf; and T3 Statement of Trust Income Allocations & Designations, online: 
http://www.cra-arc.gc.ca/E/pub/tg/t4013/t4013-11e.pdf; and in the U.S., Form1099 General Instructions for Certain 
Information Returns, online: http://www.irs.gov/pub/irs-pdf/i1099gi.pdf. 

http://www.cra-arc.gc.ca/E/pub/tg/t4015/t4015-12e.pdf
http://www.cra-arc.gc.ca/E/pub/tg/t4015/t4015-12e.pdf
http://www.cra-arc.gc.ca/E/pub/tg/t4013/t4013-11e.pdf
http://www.irs.gov/pub/irs-pdf/i1099gi.pdf
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and relief, it is grossly unfair to leave the secret foreign bank account open as a convenient 

avenue  of  tax  evasion.”190 

This chapter also reviews the offshore account reporting rules under the Bank Secrecy 

Act and their more recent enforcement by the U.S Treasury and the IRS.  Although the Bank 

Secrecy Act has been dormant for most of its forty-year history, it has figured prominently in the 

U.S.  government’s  most  recent  efforts  to  combat  international  tax  evasion against U.S. citizens 

with  Swiss  bank  accounts,  and  in  the  U.S.  government’s  series  of  offshore  voluntary  disclosure  

initiatives.  The offshore voluntary disclosure initiatives have been criticized for their lack of 

fairness.  Recent enforcement of the Bank  Secrecy  Act’s  penalty  provisions  by  the  IRS  strikes  a  

chord of injustice, and is motivating a new drive toward expatriation by U.S. citizens living 

abroad. 

This  chapter  also  reviews  the  Qualified  Intermediary  or  “QI”  system  in  the  United  States.    

As explained more fully below, the QI system is concerned with the application of the U.S. 

withholding system to domestically sourced, and not foreign sourced income.  This raises the 

question of why consider a reporting system relating to U.S. source income (designed for foreign 

investors), when the focus of the thesis generally is concerning unreported foreign source income 

of residents?  The discussion of the QI system also summarizes the taxation of portfolio 

                                                 

190 For an overview and analysis of the Bank Secrecy Act, see Section 2.4.1 Bank Secrecy Act below.  Professor 
Grinberg   noted   Congress’s   concern   about   combating   international   tax   evasion   at   the   time of the passage of the 
statute  quoting  a  congressional  report  which  stated:  “These  days  when  the  citizens  of  this  country  are  crying  out  for  
tax reform and relief, it is grossly unfair to leave the secret foreign bank account open as a convenient avenue of tax 
evasion.”  U.S.  H.R.  Rep.  No.   91-975, at 4 (190), reprint in 1970 U.S.C.C.A.N. 4394, 4397.  See, Itai Grinberg, 
“Beyond   FATCA:   An   Evolutionary   Moment   for   the   International   Tax   System”   (2012)   Georgetown   Law   The  
Scholarly Commons [unpublished] online: http://scholarship.law.georgetown.edu/fwps_papers/160 [hereinafter, 
Beyond FATCA]. 

http://scholarship.law.georgetown.edu/fwps_papers/160
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investment income in the U.S. earned by non-residents.  As international tax expert Marshal 

Langer  has  pointed  out,  the  United  States  could  be  considered  to  be  one  of  the  world’s  largest  tax  

haven due the ability of foreigners to earn tax free income without risk of the IRS reporting that 

income to their home fiscal authorities.  To the extent foreign investors may earn investment 

income in Canada which is unreported to their countries of residence, Canada may also be 

regarded as a tax haven.  Reviewing the purpose and operation of the QI system reveals 

important aspects of international tax evasion relevant to this research, including: bank secrecy; 

concepts like know your customer rules and beneficial ownership; tax evasion methods and 

techniques (and consideration of possible countermeasures) the role of third party information 

reporting generally, and of intermediary financial institutions (such as UBS of Switzerland and 

LGT in Lichtenstein) in assisting U.S. and Canadian clients in hiding their financial assets and 

income from fiscal authorities.  The manipulation of the QI system by U.S. tax payers and some 

foreign banks exposed during investigative efforts by Congress in 2008 and subsequently play a 

significant role in the enactment of one of the boldest unilateral efforts to combat international 

tax evasion in modern times – the Foreign Account Tax Compliance Act (hereinafter, 

“FATCA”).191 

The chapter concludes by describing the most recent efforts of the United States to 

combat international tax evasion, through the enactment of a revolutionary form of foreign 

reporting known by its acronym as FATCA.  Generally, under FATCA, foreign financial 

institutions that wish to invest in the United States must agree to spend huge sums of money to 

adapt their businesses to serve the U.S. Treasury Department and the IRS by reporting detailed 

                                                 

191 See Chapter 2.4 Foreign Account Tax Compliance Act, below. 
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account information on American owned accounts, or face a 30 percent penalty withholding 

deduction on their investment earnings and proceeds. 

In a fascinating development, many of the OECD countries are agreeing to implement 

FATCA pursuant to a bilateral treaty track available within the statutory framework of the new 

law. This approach which involves a foreign jurisdiction entering into an intergovernmental 

agreement with the U.S. circumvents domestic legal hurdles relating to privacy and data 

restrictions that foreign financial institutions might otherwise face under the main 

implementation track of the statute.  The intergovernmental track is also designed to ease the cost 

for the foreign financial institutions in the country entering into this new agreement.  Under this 

intergovernmental agreement approach, both the United States and the treaty partner agree to 

exchange  detailed  account  information  regarding  each  other’s  residents  and  citizens.    Despite  its  

admittedly distasteful unilateral, expensive, and extraterritorial approach to combating 

international tax evasion, the policy behind FATCA may lead to increased automatic exchange 

of information on investment income, which as described in Chapter 4 below, has been a missing 

link in the global effort to defeat international tax evasion. 

It is equally important to mention what this chapter does not cover in the area of foreign 

reporting which is the offshore account information obtainable by governments through the use 

of judicial relief and international agreements, such as international tax treaties.  This important 

subject is examined in Chapter 4 in combination with the international relief/enforcement tools 

available to governments to thwart international tax evasion. 
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2.2 Foreign Reporting Rules 

As noted above, Both Canada and the United States impose taxation on a worldwide 

basis on their residents (as well as citizens for the U.S.)192  The international tax rules that may 

potentially relate to the reporting obligations of a resident or citizen in the United States are 

complex and can be extremely burdensome.193  As a general matter, a detailed description of 

these rules is outside of the scope of this research which instead is focused on addressing the 

information gaps created in the fiscal system by willing taxpayers seeking to evade them. 

Consistent with capital export neutrality, a resident of Canada and the United States is 

taxed on income earned regardless of the geographic source of that income, inside the country, or 

outside.194  Moreover, in regard to passive investment income (as opposed to active business 

income), Canada and the United States tax income earned directly by an individual, and may tax 

passive investment income earned indirectly through an intermediary such as a foreign 

corporation or other foreign entity, for example, a trust.195 

                                                 

192 For a detailed explanation of the international tax laws of Canada, see, Li, Cockfield, & Wilkie, supra note 59.  
For a detailed explanation of the international tax laws of the United States see Kuntz & Peroni, supra note 64. 
193 To illustrate this complexity, the IRS has over 7,322 pages of forms and instructions relating to its foreign 
reporting rules.  See, U.S., Internal Revenue Service Taxpayer Advocate Service, 2011 Annual Report to Congress, 
vol. 1 (Washington D.C.: U.S. Treasury, 2011) at 131. 
194 Li, Cockfield & Wilkie, supra note 59 at 221.  Subsection 2(1) of the Act requires a person resident in Canada to 
be liable to tax on her taxable income, which under Section 3, includes income from worldwide sources.  A U.S. 
resident and citizen must report his worldwide income on Form 1040 annually, including income earned on an 
offshore account, whether that account is held directly in his name, or through an intermediary entity, where he is 
the beneficial owner of the account. See, e.g., Chu, TC Memo 1996-549 , RIA TC Memo 96549; Hang, 95 TC 74 , 
Tax Ct Rep (CCH) 46725, Tax Ct Rep Dec (P-H) 95.6, 1990 WL 98703 ; Serianni, 80 TC 1090, Tax Ct Rep (CCH) 
40162, 1983 WL 14842, aff'd 765 F2d 1051, 54 USLW 2079, 85-2 USTC 9551, 56 AFTR 2d 85-5559; Hook, 58 TC 
267, 1972 WL 2439 cited in Scott D. Michel, “Advising a Client With Secret Offshore Accounts – Current Filing 
and Reporting Problems”  (1999)  91  J.  Tax’n  159. 
195 For   a   discussion   of   legal   regimes   dealing   with   Canada’s   anti-deferral rules that apply to foreign investment 
intermediaries and non-resident trusts, see chapters on those subjects in Li, Cockfield & Wilkie, supra note 59. 

http://checkpoint.riag.com/app/find?begParm=y&app.version=9.3&dbName=TCR42&linkType=docloc&locId=95tc74&permaId=id26e2e16331811dda252c7f8ee2eaa77&tagName=TCRCAS&endParm=y
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In connection with reporting of income earned outside of Canada, taxpayers in Canada 

are  required  to  respond  to  the  question  on  page  2  of  their  T1  General  tax  return,  “Did  you  own  or  

hold foreign  property  at  any  time  [last  year]...with  a  total  cost  of  more  than  CAN$100,000?”196  

Individuals taxpayers (as well as corporations, trusts, and partnerships) resident in Canada who 

hold certain property outside of Canada with a total cost amount of more than $100,000 at any 

time in the tax year are obligated to file a Form T1135 (Foreign Income Verification 

Statement).197  To illustrate, an individual who owned shares in a foreign corporation formed in 

Barbados with a cost amount in the shares of $75,000, and who also maintained a bank account 

in Florida which had $35,000 on deposit, would have to file this form, even though neither of the 

foreign properties alone have a cost in excess of $100,000, but their combined $110,000, meets 

the reporting threshold.198  Types of foreign property that must be reported are referred to as 

“specified  foreign  property”  and  includes: 

x funds in foreign bank accounts; 
x shares of Canadian corporations on deposit with a foreign broker; 
x shares of non-resident corporations held by the resident filer or on deposit with a 

Canadian or foreign broker; 
x land and buildings located outside Canada, including foreign rental properties; 
x precious metals, gold certificates, and futures held outside Canada; 
x interests in mutual funds that are organized in a foreign jurisdiction; 

                                                                                                                                                             

On October 24th, 2012, the Department of Finance in Ottawa released a 945 page Notice of Ways and Means Motion 
which included draft legislation for non-resident trusts.  For a discussion of the Canadian anti-deferral rules relating 
to foreign affiliates (foreign corporations), see generally, Nikolokakis, supra note 87. For a detailed discussion of 
Canada’s  tax  laws  relating  to  income  tax  returns,  including  foreign  reporting  and  penalties  see  the  chapters  on  those  
subjects in Colin Campbell, Administration of Income Tax 2012 (Toronto: Carswell, 2012).  For a detailed 
discussion of the rules relating to the U.S. anti-deferral regime, see Bittker & Lokken, supra note 64. 
196 See T1 General 2012 online: http://www.cra-arc.gc.ca/E/pbg/tf/5000-r/5000-r-12e.pdf. 
197 See section 233.3 of the Act.  For other sections relating to foreign reporting, see generally, sections 233.2 to 
233.6 of the Act. 
198 Foreign Income Verification Statement, T1135   E   [hereinafter   “T1135”],   online:   www.cra-
arc.gc.ca/E/pbg/tf/t1135-07e.pdf. 

http://www.cra-arc.gc.ca/E/pbg/tf/5000-r/5000-r-12e.pdf
http://www.cra-arc.gc.ca/E/pbg/tf/t1135-07e.pdf
http://www.cra-arc.gc.ca/E/pbg/tf/t1135-07e.pdf
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x debts owed by non-resident persons, such as government or corporate bonds, 
debentures, mortgages, and notes receivable; 

x an interest in or a right to any specified foreign property; 
x property that is convertible or that can be exchanged for a right to acquire specified 

foreign property; 
x an interest in a partnership where the share of income or loss of partnership for non-

resident members is 90% or more and the partnership holds specified foreign property; 
x an interest in a non-resident trust deemed to be resident by section 94 of the Act 

(discretionary trust); 
x patents, copyrights or trademarks held outside Canada; and 
x an interest in, or a right with respect to, an entity that is non-resident.199 

 

Specified foreign property does not include property used or held exclusively in the 

course of carrying on a business; an interest in a U.S. IRA, an interest in vacation property used 

primarily as a personal residence; and other specific investment interests noted by the Act.200  A 

penalty of $2,500.00 may be imposed for failure to file Form 1135.201  The non-filing penalty 

may appear modest in comparison to the weighty penalty that may be imposed for the equivalent 

failure to report an offshore account under the Bank Secrecy Act (discussed below).  However, 

the failure to report the underlying income arising on the funds of the offshore account can give 

rise to the imposition of civil penalties and the prospect of criminal prosecution which can result 

in large fines and imprisonment.202 An unpardonable shortcoming of Form 1135 is that it fails to 

ask the taxpayer to identify any of the basic account information that is generally required to be 

                                                 

199 Ibid.  See also section 233.3(1) of the Act. 
200 T1135, Ibid. 
201 See Section 167(2) of the Act. See also, Douglas v. HMQ, 2012 TCC 73 (Court waived $2,500 penalty for late 
filing for Form 1135 as taxpayer believed there would be no penalty as he owed no taxes and Court found taxpayer 
acted reasonably). 
202 A civil penalty of 50% of the federal tax otherwise payable may be applied on unreported income, in addition to 
any provincial amounts.  Additionally, where CRA determines the failure to report income to try to evade taxes, 
criminal charges may result in both judicial imposed fines of up to 200% of the tax otherwise payable on the amount 
evaded, and sentencing.  See, Canada Revenue Agency, Using Tax Havens to Avoid Paying Taxes Worth the Risk 
(Ottawa: Ministry of Finance) at 5, online: http://www.cra-arc.gc.ca/E/pub/tg/rc4507/rc4507-09e.pdf; also, see 
Chapter 4 below for additional information relating to enforcement against international tax evasion. 

http://www.cra-arc.gc.ca/E/pub/tg/rc4507/rc4507-09e.pdf
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provided by an applicant Party in making an exchange for information to the requested Party, 

much less identify the jurisdiction at all where an account is held.203 

A separate but related reporting obligation exists for taxpayers who have certain interests 

in foreign corporations.204  Generally, a resident in Canada must file an information return for 

each foreign affiliate (non-resident corporation or non-resident trust) of the taxpayer that is 

classified as either a controlled foreign affiliate or a non-controlled foreign affiliate.205 Both 

Canada and the United States offer voluntary disclosure programs to taxpayers with hidden 

offshore accounts and unreported income.206 

The United States imposes a myriad of reporting obligations on U.S. residents and 

citizens relating to offshore accounts and the use of offshore entities such as foreign 

corporations, foreign partnerships, foreign trusts.207  These reporting rules not only cover 

specified interests in these foreign entities, but also, may apply to transfers to the entities, 

distributions from the entities, and relationships with the entities, for example, as a provider of 

                                                 

203 For a detailed discussion of the requirements relating to a request for an exchange of information  under  Canada’s  
TIEAs, see Chapter 3 below. 
204 See, Form 1134-A, Information Return Relating to Foreign Affiliates that are not Controlled Foreign Affiliates, 
and Form T1134-B, Information Return Relating to Controlled Foreign Affiliates.  For 2011 and later taxation years, 
see new T1134, Information Return Relating to Controlled and Not-Controlled Foreign Affiliates (2011 and later 
taxation years), Summary Form which combines former forms T1134A and T1134B. 
205 Ibid. 
206 For an overview of the Canadian voluntary  disclosure  program,  see,  David  W.  Chodikoff,  “Offshore Tax Crimes: 
Canadians are in Danger!”   (2011)   4 It’s   Personal   2.      For   an   overview   of   the  U.S.   voluntary   disclosure   program  
relating to offshore accounts see the discussion under the Bank Secrecy Act below. 
207 See discussions below in this chapter for the obligations to report foreign accounts and financial assets under the 
Bank Secrecy Act and the Foreign Account Tax Compliance Act.  For a list of U.S. foreign reporting forms, see 
supra note 181 and accompanying text. 
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services, or debtor-creditor relationships.  Moreover, these rules also cover certain foreign gifts 

and distributions from foreign estates.208 

2.3 Qualified  Intermediary  System  (“QI  System/Program”) 

2.3.1 Taxation of U.S. Source Investment Income Earned by Foreign Persons 

A review of the QI System helps to provide yet more details to the complex picture this 

research is attempting to draw, so that we may see how TIEAs fit into the current and ever 

shifting landscape of information sharing to combat international tax evasion.  When looking at 

the QI system, we see third party non-governmental financial institutions which perform the 

important function of U.S. withholding agents under a complex but fallible foreign tax and 

reporting system. We may also see taxpayers and their straw foundations and nominee 

corporations manipulating the system with the assistance of their wealth advisors in order to 

masquerade as foreign taxpayers.  These tax evaders and their advisors seek to qualify for tax 

exemptions and reductions (under the Code or treaty) on U.S. source income, or simply to evade 

all reporting of any investment income to the IRS. 

The abuse of the QI system, for example by UBS and LGT Banks (see below), further 

illustrates the vital role bank secrecy laws and nominee foreign entities have had in hiding both 

the existence of offshore accounts and their income from fiscal authorities.  The U.S. Treasury 

relied on this tax and reporting system to provide information with integrity to ensure the proper 

withholding of income while permitting reductions thereon only for taxpayers qualifying under 

                                                 

208 Ibid. 
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the complex domestic legal regime or treaty.  Not only did the system permit banks and U.S. 

taxpayers to evade its rules, but, it also blocked reporting of information on income earned by 

foreign taxpayers to their governments whose names were not revealed to the IRS. 

2.3.1.1 General Taxation and Withholding of U.S. Sourced Investment Income  

As noted above, a state has exclusive jurisdiction over its territory, which includes its 

power to tax income which has its source within its sovereign boundaries.209  Both the residence 

based and sourced based taxation models acknowledge and acquiesce to the right of a sovereign 

to tax income arising within her territory.210  Both the United States and Canada generally tax 

domestically sourced income earned by foreign persons and foreign corporations.211 

Foreign persons generating income from United States sources are potentially subject to 

one, or both, of two U.S. federal taxation regimes.  Under the first regime, if a foreign person or 

corporation carries on a trade or business in the U.S., federal income tax is imposed on its net 

income, wherever derived, that is effectively connected with a U.S. trade or business.212  Under 

                                                 

209 See Section 1.3.1.2 Sovereignty and the Jurisdiction to Tax (above). 
210 Both Canada and the United States recognize the right of other countries to impose tax on investment type 
income arising within the source state generally under the Act and Code by providing a foreign tax credit 
mechanism to reduce double taxation, and through the use of their extensive treaty networks. 
211 The taxation of foreign persons and foreign corporations on a gross withholding basis turns in part on whether or 
not the income is domestic source as opposed to foreign source.  For example in regard to sourcing rules under the 
Act, see Part XIII; in regard to sourcing rules under the Code, see Sections 861-865.  Additionally, the character of 
the income must also be determined (e.g., dividends, interest, and royalties), as not only different domestic tax rules 
may apply, but depending on the characterization of the income, different treaty provisions may apply.  For 
example, under U.S. jurisprudence, interest has been broadly defined by the courts as representing the cost of using 
borrowed money, the amount which one has contracted to pay for the use of borrowed money, compensation for the 
use or forbearance of money, and the equivalent of rent for the use of funds. See, e.g., Snyder v. Commissioner, 93 
T.C. 529, 546 (1989). For a general discussion of the source and characterization rules pertaining to passive 
investment income under Canadian and U.S. tax law, see, Kerzner & Timokhov, supra note 58 Chapters X 
(Dividends), XI (Interest), and XII (Royalties). 
212 IRC Sections 871(b), 882(a). 
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the second regime, a flat tax of 30 percent (which can be reduced pursuant to U.S. treaty 

obligations) is imposed on a foreign person or corporation's   gross   income   from   “interest  

dividends, rents, salaries, wages, premiums, annuities, compensations, remunerations, 

emoluments, and other fixed or determinable annual or periodical   gains,   profits,   and   income” 

(“FDAP”), but only to the extent the amount is from sources within the United States and is not 

effectively connected with the conduct of trade or business within the U.S. by such person or 

corporation.213 

The QI system described below relates to U.S. sourced FDAP type income subject to the 

flat tax of 30 percent.  A lower rate may apply under the Code or a tax treaty.214  The Code and 

the regulations generally provide that tax on FDAP income earned by a foreign person or 

corporation  is  withheld  at  source  by  the  foreign  person  or  corporation’s  withholding  agent  and  is 

deposited with the IRS.215  Generally, the withholding at the source fully satisfies the nonresident 

taxpayer’s  U.S.  tax  liability and no tax return need be filed solely on account of FDAP income. 

                                                 

213 Under IRC Sections 871(a), 881(a), a 30-percent tax is applied to FDAP income of non-resident aliens and 
foreign corporations. 
214 See Reg. § 1.1441-6(a); and § 1.1441-1(b) (relating to certificate requirements). 
215 See IRC Sections 1441, 1442 (requiring withholding at the source for payments to non-resident aliens and 
foreign corporations respectively), and IRC Section 7701(a)(16) (defining withholding agent for purposes of Section 
1442).  The 30 percent tax on FDAP income is to be withheld by the withholding agent under the complex rules 
under Sections 1441 and 1442 and their regulations.  Special withholding rules also apply under Section 1445 for 
withholding in connection with Section 897 (Foreign Investment in Real Property Tax Act) and on certain payments 
to foreign partners under Section 1446.  For a detailed description of the U.S. Withholding Tax Regime, See, Carol 
P. Tello, U.S. Withholding and Reporting Requirements for Payments of U.S. Source Income to Foreign Persons, 
(Arlington Virginia, Bloomberg BNA) and M. Michaels, International Taxation: Withholding (Thomson 
Reuters/WG&L, 2011/2012 ed.) (Checkpoint). 
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Under the U.S. withholding regime, a payor of FDAP income is required to report those 

payments on a Form 1099 in the absence of an applicable exception.216  If a payment is 

reportable on a Form 1099, a Form W-9, identifying the individual as a U.S. citizen or U.S. 

person must be obtained.217  If a payor does not receive a Form W-9, it must generally apply 

backup withholding under section 3406 of the Code and report the payment on Form 1099.218  

No Form 1099 is required if the payee is a foreign person.219  A payor may treat a person as 

foreign if the payor can reliably associate the payment with documentation establishing that the 

person is the beneficial owner220 of the income or a foreign payee.221  A payor of these types of 

income must also report the payments on Forms 1042-S.222 However, where the withholding 

agent fails to withhold, it becomes liable under Section 1463 for the tax (except for portions paid 

by the recipient of interest).  There is no backup withholding applicable on payments to foreign 

beneficial owners or foreign payees.223 

                                                 

216 See generally: IRC Sections 6041, 6042, 6045, 6049, and 6050N and the regulations thereunder.  See also, U.S., 
Internal Revenue Service, Withholding of Tax on Nonresident Aliens and Foreign Entities (Publication 515) 
(Washington, D.C.: U.S. Treasury, 2012), online: http://www.irs.gov/pub/irs-pdf/p515.pdf. 
217 Ibid. 
218 Ibid. 
219 Ibid. 
220 The concept of beneficial ownership in the context of the withholding rules is defined as the person who is the 
owner of the income for tax purposes and who beneficially owns that income.  See, Reg. § 1.1441-1(c)(6).  For a 
discussion of the legal concept of beneficial ownership as it relates to the true owner of investment income for 
Canadian withholding tax purposes see, Prevost Car Inc. v. R., 2008 TCC 231, 2008 CCI 231, 2008 CarswellNat 
1114, 2008 CarswellNat 2889, [2008] 5 C.T.C. 2306, 2008 D.T.C. 3080 (Eng.) (T.C.C.[General Procedure]), 
affirmed 2009 CAF 57, 2009 FCA 57, 2009 CarswellNat 2596, [2010] 2 F.C.R. 65, [2009] 3 C.T.C. 160, (sub nom. 
R. v. Prevost Car Inc.) 2009 D.T.C. 5053 (Eng.), (sub nom. Minster of National Revenue v. Prevost Car Inc.) 387 
N.R. 161, [2009] F.C.J. No. 241 (F.C.A.); and, Velcro Canada Inc. v. R., 2012 CCI 57, 2012 CarswellNat 3005, 
2012 CarswellNat 413, [2012] 4 C.T.C. 2029, 2012 D.T.C. 1100 (Eng.) (T.C.C. [General Procedure]), additional 
reasons 2012 TCC 273, 2012 CarswellNat 2741, [2012] 6 C.T.C. 2049 (T.C.C. [General Procedure]). 
221 Ibid. 
222 See Reg. §1.1461-1(c). 
223 Ibid. 

http://www.irs.gov/pub/irs-pdf/p515.pdf
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In addition, the payee remains liable for the tax and is required to file a U.S. income tax 

return.  It is important to note that the mechanisms provided under the Code to escape 

withholding are a convenience afforded to the taxpayer.  If a taxpayer wishes to claim a refund 

due to her right to an exemption under the Code or entitlement to a lower withholding rate under 

an applicable treaty, she may have to file a non-resident tax return declaring that right. 

2.3.1.2 Tax Exempt Bank Deposit Interest and Portfolio Interest 

Since 1921, for almost a century, foreign persons have been entitled to receive tax-free 

interest payments on their deposits from U.S. banks.224  More recently, since 1984, portfolio 

interest on various government treasury bills, notes and bonds and corporate bonds is paid tax 

free to foreign owners of these securities (that is, a withholding tax is not applied by the U.S. 

government to cross-border payments to non-residents).225  By contrast, interest paid on these 

accounts and investments to U.S. residents and citizens is subject to the highest personal federal 

and state tax rates.226 

                                                 

224 See IRC Sections 871(i), 881(d).  See also, IRC Sections 1441(c)(10), 1442(a). 
225 In 1984, Congress repealed the 30-percent withholding tax imposed by Sections 871 and 881 with respect to 
certain   U.S.   source   interest   paid   on   portfolio   debt,   referred   to   as   “portfolio   interest.”      See, U.S., J. Comm. on 
Taxation, General Explanation of the Revenue Provisions of the Deficit Reduction Act of 1984 (Washington, D.C.: J. 
Comm. on Taxation, 1984) at 391-392 (Congress feared a U.S. withholding tax could impair ability of U.S. 
corporations to raise capital in the Eurobond market); See also, Peter E.  Pront  and  Roger  M.  Zaitzeff,  “Repeal  of  the  
United  States  Withholding  Tax  on   Interest  Paid   to  Foreigners”   (2012)  3  Berkeley   J.   Int’l   L.  Article  1.      Portfolio 
interest generally refers to interest payments made to a nonresident alien or individual or foreign corporation 
(owning less than 10 percent of the payer entity) pursuant to certain debt obligations (either in bearer form or 
registered form) that are sold exclusively to non-U.S. persons.  The portfolio interest exemption rules contain 
various formalities which are designed to restrict the debt obligations from being held by U.S. persons.  See IRC 
Sections 871(h), 881(c), 163(f)(2)(B).  See also, IRC Sections 1441(c)(9), 1442(a). 
226 For example, see, 39.6% Federal rate online: http://www.forbes.com/sites/moneybuilder/2013/01/05/updated-
2013-federal-income-tax-brackets-and-marginal-rates/. 

http://www.forbes.com/sites/moneybuilder/2013/01/05/updated-2013-federal-income-tax-brackets-and-marginal-rates/
http://www.forbes.com/sites/moneybuilder/2013/01/05/updated-2013-federal-income-tax-brackets-and-marginal-rates/
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A contributing factor to the observation the United States is regarded as a tax haven 

derives in part from special exemption from taxation of interest payments to foreign persons, but 

also, from the fact that generally, the United States does not require any reporting of these 

deposits, except those paid to Canadian residents.227  This lack of reporting on non-resident 

interest is going to change under the new FATCA regime described below.  Under the Code, tax 

information is generally confidential.228  As a result, and in the absence of some treaty request 

for information, hundreds of billions of dollars of foreign persons could be invested in the U.S. 

without a requirement that income on those investments be reported to foreign tax authorities.229 

Langer further points out that the dichotomy between the interest exemption and the high 

rates of tax in the U.S. created an incentive for U.S. citizens and residents to game the system by 

falsely claiming to be non-resident aliens.230  Towards this end, Langer describes a fictional 

Uncle Juan who opens a U.S. bank account, and puts his U.S. resident nephew Jimmy on the 

account as a signing authority.  Jimmy who is the true beneficial owner of the account makes all 

of the deposits and withdrawals. Since the account is registered to Uncle Juan, the bank will not 

only pay tax-free interest, but on Uncle Juan’s  death,  it  will  go  free  of  estate  taxes  to  Jimmy.231  

Professor Langer asked rhetorically back in 2000 how many billions of dollars of U.S. bank 

                                                 

227 Marshall  J.  Langer,  “Harmful Tax Competition: Who Are the Real Tax Havens”  (2000) Tax Notes International 
2831.  For many years, Langer notes that the instructions to Form 1042-S only required banks to identify and report 
holders of Canadian accounts, but not other foreign persons. Ibid. at 2834.  See also Code Section 6103. 
228 Section 6103 of the Code.  For a further discussion relating to taxpayer information and confidentiality, please 
see Chapter 4 below. 
229 Langer, supra note 227. 
230 Ibid. at 2834. 
231 Ibid. at 2837.  Foreign held U.S. bank deposits are also exempt from U.S. estate tax, see, Code Section 
2105(b)(1).  Langer also points out that residents of Japan and Ireland set up fraudulent schemes to benefit from 
interest exemption programs for non-residents of these respective countries.  See, Langer, supra note 227. 
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deposits have been structured this way?232  Fast forward to the UBS and LGT bank scandals 

below. 

2.3.2 Overview of the Qualified Intermediary Program 

2.3.2.1 Objectives of the QI Program 

Generally, as described above, the U.S. imposes a 30 percent withholding tax on U.S. 

source investment (FDAP) income earned by foreign persons.  The focus of the QI program lay 

in encouraging foreign financial institutions to report U.S. source income to the IRS and 

withhold taxes on that income under U.S. tax law.  This objective was frustrated by systemic 

difficulties that existed in the prior withholding regulations, and by the substantial growth in the 

flows of cross border investment. 233  At its initiation, the IRS explained the scope and purpose of 

the QI program as allowing greater self-regulation for financial institutions to act as qualified 

intermediaries in jurisdictions with which the United States has a tax treaty or TIEA in place.234  

Towards this end, the QI program helped coax foreign financial institutions into participating by 

                                                 

232 Ibid. 
233 U.S., J. Comm. on Taxation, Description  of  Revenue  Provisions  Contained  in  the  President’s  Fiscal  Year  2010  
Budget Proposal Part Three: Provisions Related to the Taxation of Cross-Border Income and Investment 
(Washington, D.C.: J. Comm. on Taxation, 2009) Part Two, III [JCT Taxation of Cross-Border Income and 
Investments 2009].  U.S. custodians were exposed to a substantial risk of withholding tax liability which might 
exceed their custodial business profits and which stemmed from their inability to know whether the beneficial owner 
of a payment was a U.S. person (and hence subject to backup withholding without a Form W-9) or whether such a 
person was a foreign person entitled to treaty benefits.  Ibid.  For a discussion of the prior withholding regulations, 
see,  ABA  Tax  Section  Committee  on  U.S.  Activities  of  Foreigners  and  Tax  Treaties,  “Report on Consolidating and 
Simplifying the Withholding Rules and Procedures Under Sections 1441  through  1446”  (1994)  47  Tax  Law  425.  
234 See, U.S., Internal Revenue Service, Announcement 2000-48 (Washington, D.C.: U.S. Treasury, 2000).  The 
foundation for permitting this self-regulation could be found in the confidence that the Treasury and the IRS had at 
the time in the know-your-customer (KYC) rules in existing in an applicable jurisdiction.  Ibid.  To date, 
approximately 7,000 foreign financial institutions have entered into QI agreements, see, U.S., Permanent 
Subcommittee on Investigations, Committee on Homeland Security and Governmental Affairs, Tax Haven Banks 
and U.S. Tax Compliance (Washington, D.C.: Committee on Homeland Security and Governmental Affairs, 2008) 
[2008 Tax Haven Report] at 25. 
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allowing   them   to   escape   the   30   percent   withholding   penalty   without   providing   their   client’s  

names in contravention of foreign bank secrecy rules. 235  By accepting the new QI Program, the 

United States offered foreign financial institutions three primary benefits: (1) foreign client 

anonymity from competing U.S. financial institutions; (2) maintenance of bank secrecy on non 

disclosure of clients from the IRS; and (3) availability of treaty benefits for non-U.S. persons on 

applicable investments.236 

2.3.2.2 Mechanics of the QI System 

The procedures governing the QI system are generally contained in a lengthy document, 

as well as in various Treasury regulations.237  A foreign financial institution must enter into a 65 

page agreement with the IRS in which it agrees to act as a U.S. withholding agent.238  The 

agreement   also   requires   that   the   foreign   financial   institution   have   “know-your-customer”  

(“KYC”)   procedures   in   place   to   ensure   that   the   foreign   financial   institution   verifies   and  

documents any beneficial owner of accounts at its institution.239  Generally, a foreign financial 

institution must obtain certain documentation from all of its clients who buy or sell U.S. 

securities through any account for which the institution is designated as a QI participant-typically 

                                                 

235 See, 2008 Tax Haven Report, ibid. at 22. 
236 See, Itai Grinberg, “The Battle Over Taxing Offshore Accounts” (2012) 60 UCLA L. Rev. 304 at 325. 
237 See, U.S., Internal Revenue Service, Revenue Procedure 2000-12, 2000-4 I.R.B. 387 (Washington, D.C.: U.S. 
Treasury, 2000) (Rev. Proc. 2000-12); and Reg. § 1.1441-1, et. Seq. 
238 Rev. Proc. 2000-12, ibid.  Some of the components addressed in the agreement include: Section 1-Purpose and 
Scope; Section 2-Definitions; Section 3-Withholding Responsibility; Section 4-Private Arrangement Intermediaries; 
Section 4A-Special Rules for Related Partnership and Related Trusts; Section 5-Documentation Requirements; 
Section 6-QI Withholding Certificate and Disclosure of Account Holders to Withholding Agent; Section 7-Tax 
Return Obligations; Section 8-Information Reporting Obligations; Section 9-Adjustments for Overwithholding and 
Underwithholding; Refunds; Section 10-External Audit Procedures; Section 11-Expiration, Termination, and 
Default; and Section 12-Miscellaneous Provisions.  Ibid. 
239 Ibid. 
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a W-9 for U.S. clients or a W8BEN for foreign clients.240  If the foreign financial institution 

receives a W-9, the foreign financial institution agrees to file an annual 1099 with the IRS, 

reporting  the  client’s  name,  taxpayer  information,  and  reportable  amounts.241  On the other hand, 

in regard to non-U.S. persons filing a W8BEN Form, there is no requirement to file a 1042-S 

Form reporting account information to the IRS.242  Instead, the foreign financial institution 

calculates the reportable amounts of U.S. source income paid to all of their non-U.S. accounts in 

the QI Program, and files a single 1042 Form for each category of investment income, remitting 

any withheld taxes to the IRS (e.g., dividend withholding taxes) on an aggregate basis.243  As the 

1042 forms filed by QI participants for non-U.S. accountholders are without client names or 

client specific information, the practical effect of the QI program is to preserve bank secrecy for 

such clients.244 

2.3.3 Reporting Problems Revealed with the QI Program 

Between 2000 and 2007, approximately 100 foreign financial institutions were liquidated 

from the QI Program for failing to comply with their reporting obligations.245  In a study 

concluded   in  December  2007,   the  U.S.  Government  Accountability  Office  (“GAO”)  noted   that  

foreign financial institutions were manipulating their QI reporting obligations to avoid reporting 

                                                 

240 Ibid. 
241 Ibid. 
242 Ibid. 
243 Ibid.  Accounts not designated by the foreign financial   institution   as   “QI”   accounts   are   subject   to   reporting  
individual client names to the U.S. financial institution, which in turn reports and remits taxes to the IRS.  The 
program also contains auditing procedures using third party auditors. 
244 Ibid. at 23. 
245 Ibid. at 25. 



 
 

74 

U.S. client accounts.246  The GAO warned that U.S. persons could evade taxes by masquerading 

as foreign corporations247 and further observed:248 

U.S. tax law enables the owners of offshore corporations to shield their identities 
from IRS scrutiny, thereby providing U.S. persons a mechanism to exploit for 
sheltering their income from U.S. taxation. Under current U.S. tax law, 
corporations, including foreign corporations, are treated as the taxpayers and the 
owners of their assets and income. Because the owners of the corporation are not 
known to IRS, individuals are able to hide behind the corporate structure. 

The flaws in the QI reporting system foreshadowed by Professor Langer and referenced 

by the GAO are illustrated in the context of QI reporting by UBS AG of Switzerland, and LGT 

Group (which includes LGT Bank in Liechtenstein, LGT Treuhand, a trust company, and other 

affiliates).249 

In regard to UBS, from approximately 2000-2007, UBS failed to disclose to U.S. tax 

authorities that it maintained accounts in Switzerland for thousands of U.S. clients with billions 

in dollars of assets.250  Estimates are that of the 20,000 accounts UBS reported to have held for 

U.S. clients, 19,000 were undeclared accounts that were not disclosed to the IRS.251  The 

undeclared accounts were estimated to have contained assets with a total value of approximately 

                                                 

246 U.S., Government Accountability Office, Report to the Committee on Finance, U.S. Senate, Tax Compliance 
Qualified Intermediary Program Provides Some Assurance That Taxes on Foreign Investors Are Withheld and 
Reported, but Can Be Improved (Washington, D.C.: Government Accountability Office, 2007) [2007 GAP Report 
on QI Program]. 
247 Ibid. in  “Highlights”  section  summarizing  report. 
248 Ibid. at 3. 
249 LGT Group is the wealth and asset management group of the princely House of Liechtenstein and is the largest 
family-owned private wealth and asset manager in Europe, wholly owned by the Prince of Liechtenstein Foundation. 
LGT is headquartered in Liechtenstein and has approximately 31 offices in Asia, Europe, the Middle East, North 
America, and South America, online: http://en.wikipedia.org/wiki/LGT_Group.  
250 2008 Tax Haven Report, supra note 234, at 9. 
251 Ibid. 

http://en.wikipedia.org/wiki/Wealth_management
http://en.wikipedia.org/wiki/Asset_management
http://en.wikipedia.org/wiki/Princely_Family_of_Liechtenstein
http://en.wikipedia.org/wiki/Prince_of_Liechtenstein_Foundation
http://en.wikipedia.org/wiki/Vaduz,_Liechtenstein
http://en.wikipedia.org/wiki/Asia
http://en.wikipedia.org/wiki/Europe
http://en.wikipedia.org/wiki/Middle_East
http://en.wikipedia.org/wiki/North_America
http://en.wikipedia.org/wiki/North_America
http://en.wikipedia.org/wiki/South_America
http://en.wikipedia.org/wiki/LGT_Group
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$20 billion.252  Although UBS was a QI, it failed to file Forms 1099 reporting these U.S. owned 

accounts to the IRS.253  In a letter sent by UBS to her clients in November 2002, the bank openly 

counseled its U.S. clients on how they could evade disclosure of their accounts to U.S. tax 

authorities:254 

UBS (as all other major Swiss banks) has asked for and obtained the status of a 
Qualified Intermediary under U.S. tax laws.  The QI regime fully respects client 
confidentiality as customer information are only disclosed to U.S. tax authorities 
based on the provision of a W-9 form.  Should a customer choose not to execute 
such a form, the client is barred from investments in U.S. securities but under no 
circumstances will   his/her   identity   be   revealed.      Consequently,   UBS’s   entire  
compliance with its QI obligations does not create the risk that his/her identity be 
shared with U.S. authorities. 

According to UBS, after the bank disclosed its QI disclosure requirements, many of its 

U.S. clients chose to sell their U.S. securities (approximately some $2 Billion) to avoid detection 

under the QI system.255  Moreover, UBS also helped its clients establish offshore nominee or 

straw entities to hold these undisclosed accounts to avoid U.S. reporting, including accounts that 

still invested in U.S. securities.256 

Similarly, LGT Bank assisted U.S. clients by advising them to use Liechtenstein 

foundations to hide the beneficial ownership of their accounts, and further, after becoming a QI, 

to evade U.S. reporting through divesting those accounts of U.S. securities.257  Some of the 

                                                 

252 Ibid. 
253 Ibid. 
254 Ibid. at 10. 
255 Ibid. 
256 Ibid. at 11.  The 2008 Tax Haven Report noted that while these actions may not have been per se violations of the 
QI Program, they were aimed at circumventing its purpose, resulting in tax evasion by its U.S. clients.  Ibid. 
257 Ibid. at 5.  See description of assets hidden in the bank by some of its U.S. clients; to wit: Marsh Accounts ($49 
million), and others. Ibid at 5-8. 



 
 

76 

recommendations made by the 2008 Tax Haven Report to strengthen the QI Program included: 

requiring QI participants to utilize their KYC information to identify beneficial owners of 

accounts;258 require domestic or foreign financial institutions to file 1099 forms for all U.S. 

taxpayer clients and accounts beneficially owned by U.S. persons (even if the account is titled in 

the name of a foreign corporation, trust, or other entity, and regardless of whether the account 

holds U.S. securities.259  The report also suggested that banks that either impede U.S. tax 

enforcement or fail to disclose accounts held by U.S. clients be subject to having their QI status 

revoked, or being prohibited from doing business with U.S. financial institutions.260 

2.4 Report of Foreign Bank and Financial Accounts 

2.4.1 Bank Secrecy Act 

The Currency and Foreign Transactions Reporting Act (Bank Secrecy Act or BSA) was 

enacted by Congress in 1970.261  As explained more fully below, the statute obligates millions of 

U.S. citizens to disclose to the IRS the existence of their offshore accounts or face enormous 

financial  penalties.     The  statute’s  provisions  relating   to  offshore  accounts  have  been   in   ‘stasis’  

for most of their life. The IRS recently began using the statute as one of its primary weapons in 

the fight against international tax evasion.  As further explained in this chapter, its 

                                                 

258 Ibid. at 16.  Both UBS and LGT would rely on W-8BEN’s  offered  by  a  foreign  nominee for certification of non 
U.S. status, notwithstanding the banks knew the beneficial owners were U.S. citizens as a result of information 
obtained through their internal KYC rules.  See, JCT Taxation of Cross-Border Income and Investments 2009, supra 
note 233 at page 167. 
259 Ibid.  Under the existing requirement, the obligation to file a Form 1099 applied only if the account held U.S. 
securities. 
260 Ibid. at 17. 
261 See the Bank Secrecy Act, Pub. L. 91-508, Tit. II, 84 Stat. 1118, 10/26/1970, codified as amended at 12 U.S.C. 
1829b, 12 U.S.C. 1951-1959 and 31 U.S.C. 5311-5314; 5316-5332.  Regulations implementing Title II of the BSA 
(codified at 31 U.S.C. 5311 et seq.) appear at 31 CFR part 103, and effective March 1, 2011, at 31 CFR Chapter X 
[hereinafter, Bank Secrecy Act or BSA].  
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administration, particularly against the estimated one million Canadians of American heritage,262 

has come under heavy criticism for being unjust. 

The stated purpose of the BSA is to require the maintenance and filing of certain reports 

or records to be used in criminal, tax or regulatory investigations or proceedings, or in the 

conduct of intelligence activities, including those directed against terrorism.263  The information 

produced through the statutory scheme embodied by the BSA is intended to assist the government 

in its detection and prosecution of criminal activity, tax code enforcement, and other regulatory 

responsibilities.264  Documents filed by businesses under the BSA requirements are heavily used 

by law enforcement agencies to identify and detect against money laundering activities in the 

furtherance of criminal activities, terrorism, and tax evasion.265  Congress enacted the BSA in 

response to the increased use of financial institutions, and particular those located in jurisdictions 

with bank secrecy laws, as intermediaries by persons engaged in criminal activities.266  The BSA 

imposes reporting requirements on financial institutions and United States persons regarding 

specified domestic and foreign financial transactions. 

                                                 

262 See estimate of 900,000 to 2 million at Wikipedia, online: 
http://en.wikipedia.org/wiki/Canadians_of_American_origin. 
263 See 31 U.S.C. § 5311.  See also, Pub. L. 91-508, Tit. II, 84 Stat. 1118, 10/26/1970, § 202. 
264 U.S. v. Simonelli, 102 AFTR 2d 2008-6577, (DC CT), 09/30/2008.  Defendant failed to timely file an FBAR and 
Treasury and IRS brought suit to collect an assessment made pursuant to 31 U.S.C. § 5321 (a)(5)(2000).  Defendant 
claimed the FBAR penalty was discharged at the time he received a general discharge in bankruptcy.  The Court 
holding that the FBAR penalty is a civil penalty and not a tax or a tax penalty, held the FBAR penalty was not 
discharged in  Defendant’s  bankruptcy. 
265 See, U.S., Internal Revenue Service, Bank Secrecy Act, online: www.irs.gov/Businesses/Small-Businesses-&-
Self-Employed/Bank-Secrecy-Act.  The BSA is the first and most comprehensive Federal anti-money laundering 
and counter-terrorism financing (AML/CFT) statute in the U.S., online: www.fincen.gov/about_fincen/wwd.  The 
IRS is a partner in the U.S. National Money Laundering Strategy, and the FBAR is a report which is part of this 
strategy, see, U.S., Internal Revenue Service, Bank Secrecy Act online: www.irs.gov/Businesses/Small-Businesses-
&-Self-Employed/Bank-Secrecy-Act. 
266 Ratzlaf v. United States, 510 U.S. 135, 138 (1994).  In Raztlaf, the Supreme Court held that in order to convict 
the defendant for willfully violating the statutory prohibition of structuring foreign currency transactions, it was 
necessary to establish that the defendant acted with knowledge that the conduct (here structuring) was unlawful.  See 
31 U.S.C.A. §§ 5313(a), 5322(a), 5324(3).  See also, U.S. v. Clines, 958 F.2d 278 (4th Cir. 1992). 

http://en.wikipedia.org/wiki/Canadians_of_American_origin
http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Bank-Secrecy-Act
http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Bank-Secrecy-Act
http://www.fincen.gov/about_fincen/wwd
http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Bank-Secrecy-Act
http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/Bank-Secrecy-Act
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Part of the BSA deals with foreign reporting and obligates U.S. persons who have 

financial interests in, or authority over, bank, securities, or other financial accounts in foreign 

countries to report such information to the U.S. government annually in a document known as 

the  Report  of  Foreign  Bank  and  Financial  Accounts   (“FBAR”).267  Historically, for almost the 

entirety of their 42 year history, the FBAR provisions of the BSA were seldom enforced by the 

U.S. government, and were often unknown by taxpayers or their tax advisors. 268  More recently, 

the policy of the U.S. Treasury has been to use the potentially devastating financial penalty 

structure of the BSA as a powerful weapon against U.S. taxpayers hiding billions of dollars in 

unreported offshore accounts.269 

                                                 

267 Please see the commentary to the FBAR Report below for a legal description of U.S. person, financial account, 
foreign financial interest, and financial interest, among other report requirements. 
268 The IRS has acknowledged that in   the   ‘recent   past’   criminal   and   civil   enforcement   activity   relating   to   non-
compliance by persons who have FBAR reporting requirements has been limited (See U.S., Internal Revenue 
Service, IR-2008-79 (Washington, D.C.: U.S. Treasury, 2008).  In 2002, it was estimated that there may be as many 
as 1 million U.S. taxpayers with FBAR filing requirements and the FBAR compliance rate was less than 20 percent 
(See U.S., Treasury Department, Report to Congress in Accordance Act Sec. 361 (b) of P.L. 107-57 of the USA 
Patriot Act (Washington, D.C.: Treasury Department, 2002) [hereinafter, Treasury Report 2002] at 6.  From 
approximately 1993 to 2002, the government considered asserting FBAR penalties in only 12 cases, and of those, 
only two taxpayers received penalties while four were issued warning letters.  See Treasury Report 2002 at 9-10.  
Criminal  indictments  were  similarly  low.  See  Michael  Sardar,  “What  Constitutes  “Willfulness”  for  Purposes  of  the  
FBAR Failure-to-File  Penalty?”  (2010)  113  J.  Tax’n  183.    The  lack of enforcement could be found due to a variety 
of reasons.  One of the reasons was in obtaining admissible evidence from countries with strong bank secrecy laws 
and with which the U.S. did not have a tax treaty.  See Treasury Report 2002.  Another stemmed from the 
preference of the Department of Justice to charge the taxpayer with other violations relating to their illegal conduct, 
tax evasion, or fraud as these were easier to sway with jurors. See 2002 Treasury Report, at 9.  Prosecutors also had 
difficulty meeting the willfulness evidentiary standard. See 2002 Treasury Report, at 10.  In Canada for example, 
until the media of the new IRS offshore voluntary disclosure programs, only a handful of accountants working in 
Public Accounting were aware of the FBAR form. 
269 See  statement  of  then  IRS  Commissioner  Doug  Shulman  who  remarked,  “The  information  we  gather   from  this  
action   will   help   us   detect   wealthy   individuals   who   don’t   pay   their   taxes   as   well   as   provide   details   about   how  
advisors  facilitate  this  abuse.”  See, U.S., Department of Justice, News Release 08-579,  “Justice  Department  Asks  
Court  to  Serve  IRS  Summons  for  UBS  Swiss  Bank  Account  Records,”  (30  June  2008)  [DOJ Press Release 08-579].  
A marked change in the direction of the U.S. government towards enforcement of the FBAR reporting requirements 
to combat criminal and civil tax violations can be seen through the actions taken by the government starting in 2008 
against UBS (issuance by the U.S. District Court in Florida of John Doe summons and other relief) and key UBS 
executives  Bradley  Birkenfeld  and  Raol  Weil  (See,  Sandra  Brown,  “IRS  &  The  FBAR:  International  Focus  for  U.S.  
Tax   Compliance,”   (2008)   [unpublished]   at   4-9. Birkenfeld pleaded guilty to conspiring to defraud the IRS by 
helping UBS clients to evade U.S. reporting laws (See, U.S. Department of Justice, News Release 08-850,  “Banker  
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The BSA authorizes the Secretary of the Treasury to issue regulations requiring banks and 

other financial institutions to take precautions against financial crime such as the establishment 

of AML programs and the filing of reports to be used in criminal, tax and regulatory 

investigations and intelligence and counter terrorism matters.270  The Secretary of the Treasury 

has delegated to the Director of the Financial Crimes Enforcement Network (FinCen) the 

authority to implement, administer, and enforce compliance with the BSA and associated 

regulations.271 

                                                                                                                                                             

Pleads  Guilty   to  Helping  American  Real  Estate  Developer  Evade   Income  Tax   on   $200  million”   (19   June   2008).    
Weil was charged with conspiring to defraud the United States (See U.S. Department of Justice, Press Release No. 
08-1001,  “Swiss  Bank  Executive  Charged  with  Aiding  U.S.  Taxpayers  Evade  Income  Tax”  (12  November  2008).    
Enforcement of FBAR reporting has been expanded against other foreign financial institutions.  See, James Shotter, 
“Wegelin  Guilty  Plea  Rattles  Swiss  Banks”,  Financial Times (10 January 2013) (Swiss bank pleads guilty to helping 
U.S. citizens avoid taxes on assets worth $1.2 billion between 2002-2010).  Additionally, the U.S. Treasury has 
launched a new round of offshore voluntary disclosure initiatives (OVDI) between 2009 and 2012 which have 
resulted in approximately 33,000 taxpayer filings and the collection of over $5 billion in taxes, interest, and 
penalties.    See  Janet  Novack,  “IRS  Cuts  Middle  Class  Expats  Big  (And  Deserved)  Penalty  Break”  Forbes (26 June 
2012) and discussion of OVDI. 
270 See, U.S., FinCEN, About, online: www.fincen.gov/about_fincen/wwd/.  The regulations implementing the BSA 
appear  at  31  CFR  part  103.    On  October  26,  2010,  FinCEN  issued  a  final  rule  reorganizing  and  transferring  FinCen’s  
BSA   regulations   to   a   new   chapter   in   the   Code   of   Federal   Regulations   (CFR).      The   rule   transfers   FinCEN’s  
regulations from 31 CFR 103 to a new, tenth  chapter  entitled,  “Title  31  Chapter  X  – Financial Crimes Enforcement 
Network.”  The  effective  date   for   this   rule   is  March  1,  2011.     This  new  structure   is   intended   to  organize   the   BSA 
regulations by industry and it does not alter existing BSA regulatory obligations or impose new obligations, See 
Federal Deposit Insurance Corporation, Financial Institution Letter FIL-15-2011,  March  15,  2011,  “Bank  Secrecy  
Act  Reorganization  of  FinCEN’s  Bank  Secrecy  Act  Regulations”.    On  February  26,  2010,  FinCEN  issued  a Notice 
of Proposed Rulemaking (NPRM) addressing the FBAR rules under the BSA addressing such issues as scope of 
individuals and entities required to file the FBAR and the types of reportable accounts.  Subsequently, on February 
24, 2011, FinCEN issued a final rule amending the BSA and implementing regulations regarding FBARs (See 
FinCEN   news   release,   “FinCEN   Issues   Final   Rule   on   Foreign   Bank   and   Financial   Accounts   Report   (FBAR)  
Responsibilities”   (24   February   2011)   and   31  CFR  Part   1010  Amendment   to   the  Bank Secrecy Act Regulations-
Reports of Foreign Financial Accounts, Federal Register/Vol. 76, No. 37/ Thursday, February 24, 2011/ Rules and 
Regulations. 
271 31 C.F.R. section 103.56(b).  While FinCEN (and the US Department of Justice) retained the general authority to 
enforce the law, under Treasury Directive 15-41 (1992), the Secretary delegated to the IRS the authority to 
investigate possible FBAR violations, including review of cased by the IRS Criminal Investigation Division. See 
U.S., Treasury Department, A Report to Congress in Accordance with § 361(b) of the Uniting and Strengthening 
America By Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001 (USA Patriot 
Act) (4/24/2003)[hereinafter, Treasury Report 2003]. 

http://www.fincen.gov/about_fincen/wwd/
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2.4.2 Financial  Crimes  Enforcement  Network  (“FinCEN”) 

FinCEN is a bureau of the U.S. Department of the Treasury, and was established in 1990. 

FinCen’s  mission   is   to   support   federal,   state,   local,   and   international   law  enforcement   through  

analyzing the information required under the BSA to combat financial crime, including money 

laundering.272  FinCEN serves as the foreign financial intelligence unit (FIU) for the United 

States.  It is one of more than 100 FIUs which comprise the Egmont Group, an international 

organization which shares information among FIUs in support of U.S. and foreign financial 

crime investigations.273  FinCEN responds to requests from FIUs which are members of the 

Egmont Group, and also acts as the conduit for requests from domestic law enforcement 

(Federal, State, and local law enforcement agencies) to foreign FIU to support investigations by 

U.S. law enforcement and regulatory agencies. Members of the Egmont Group exchange 

financial intelligence which is derived largely from financial industry reporting. 274  The 

Secretariat of the Egmont Group is located in Toronto, and Canada is a member of the group.275  

                                                 

272 See, U.S., FinCEN, Law Enforcement, online: www.fincen.gov/law_enforcement/.  To achieve its goals toward 
the detection and deterrence of financial crime, FinCENs duties and responsibilities include: issuing and interpreting 
regulations; support and enforcement of compliance with those regulations; coordination and analysis of data 
regarding compliance examination functions delegated to other Federal regulators; management of the collection, 
processing, storage, dissemination,  and  protection  of  data   filed  under  FinCEN’s  reporting  rules;;  maintenance  of  a  
government-wide  access  service  to  FinCEN’s  data  and  networks;;  support  of  investigations  and  prosecutions  by  law  
enforcement; sharing of information and coordination with foreign financial intelligence unit (FIU) counterparts on 
ML/CFT efforts; and the conducting of analysis to support policymakers, law enforcement, regulatory, and 
intelligence agencies, FIUs, and the financial industry, see, U.S., FinCen, About online: 
www.fincen.gov/about_fincen/wwd/. 
273 See, U.S., FinCen, International, online: www.fincen.gov/international/. 
274 Ibid.  For further information on the Egmont Group, see Chapter 4 below. 
275 See Financial Transactions and Reports Analysis Centre of Canada (the Canadian financial intelligence unit 
member of Egmont), online: http://www.fintrac-canafe.gc.ca/fintrac-canafe/1-eng.asp.  

http://www.fincen.gov/law_enforcement/
http://www.fincen.gov/about_fincen/wwd/
http://www.fincen.gov/international/
http://www.fintrac-canafe.gc.ca/fintrac-canafe/1-eng.asp
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In 2003, to improve compliance with respect to the FBAR, FinCEN delegated enforcement of the 

FBAR  to  the  IRS  due  to  the  latter’s  greater  resources.276 

2.4.3 The FBAR Report 

2.4.3.1 Who Must File an FBAR 

Section 5314(a) of the BSA importantly provides that: 

[T]he Secretary of the Treasury shall require a resident or citizen of the United 
States or a person in, and doing business in, the United States, to keep records, 
file reports, or keep records and file reports, when the resident, citizen, or person 
makes a transaction or maintains a relation for any person with a foreign financial 
agency.277 

A United States person that has a financial interest in or signatory authority over foreign 

financial accounts must file an FBAR if the aggregate value of the foreign financial accounts 

exceeds $10,000 at any time during the calendar year on Form TD F 90-22.1 (Report of Foreign 

Bank and Financial Accounts or FBAR).278  The Form TD F 90-22.1 is filed annually with the 

U.S. Department of the Treasury, Detroit, and must be received on or before June 30 of each 

                                                 

276 Sandra Brown, supra note 269 at 2-3. See also Final Rule (RIN 1506-AA45)(May 15, 2003).  The authority to 
enforce the provisions of 31 U.S.C. § 5314 and 31 C.F.R. §§103.24 and 103.32 was re-delegated from FinCEN to 
the Commissioner of the Internal Revenue Service by a Memorandum of Understanding (MOU) between FinCEN 
and IRS. The MOU is referenced in 31 C.F.R. § 103.56(g). This includes authority to: investigate possible civil 
violations of these provisions; assess and collect civil FBAR penalties; employ the summons power of subpart F of 
part 103; issue administrative rulings under subpart G of part 103; and, take any other action reasonably necessary 
for the enforcement of these and related provisions, including pursuit of injunctions, see 31 C.F.R. § 103.56(g). 
277 31 U.S.C. § 5314(a); 31 CFR § 1010.350(a).  For additional background reading on the FBAR Report, see also, 
Hale   E.   Sheppard,   “Evolution   of   the   FBAR:  Where  We  Were,  Where  We   Are,   and  Why   It   Matters,”   (2006) 7 
Houston Business and Tax Journal 1; and, Kevin E. Packman & Andrew H. Weinstein “FBAR—Foreign Bank 
Account Reporting Obligations: A Primer for the Practitioner”  (2007) 106 J.  of  Tax’n  44. 
278 31 CFR § 1010.350(a), U.S., Department of the Treasury, TD F 90-22.1 Report of Foreign Bank and Financial 
Accounts (OMB No. 1545-2038)  (Jan.  2012)  [hereinafter  “Form  TD  F  90-22.1”]  (General  Instructions). 
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year.279  Generally, U.S. citizens, individuals who are U.S. tax residents under the Code, and 

entities organized for formed in the U.S. must file the FBAR.  The definition of United States 

person280 (and thereby the scope of persons required to file the FBAR) was greatly expanded 

with the issuance of the proposed FBAR regulations in February 2010.  The new regulations 

introduced a new class of individuals required to file the FBAR, namely, those who are 

considered tax residents under the Code.  Previously, U.S. person referred to someone who was 

actually living and residing in the U.S. and who did not plan to permanently leave her home.281  

As a result of this change, foreign nationals who perhaps never lived in the U.S. (including 

perhaps for over 30-40 years) but who once were issued a green card (even if invalid for U.S. 

immigration purposes) are now being called upon to file the FBAR or face the FBAR penalty 

regime. 

                                                 

279 31 CFR § 1010.306(c), Form TD F 90-22.1 (General Instructions).  Certain filing exceptions may apply in the 
case of: accounts jointly owned by spouses; consolidated FBARs; correspondent/nostro accounts; accounts held by 
government entities; accounts held by an international financial institution; owners or beneficiaries of an IRA where 
the account is held by the IRA; participants in and beneficiaries of tax qualified retirement plans where the account 
is held in the plan. Form TD F 90-22.1 (General Instructions) 
280 United States person means United States citizens, U.S. residents under the definition of Section 7701(b) of the 
Code, and entities, including but not limited to, corporations, partnerships, or limited liability companies created or 
organized in the United States, or under the laws of the United States; and trusts or estates formed under the laws of 
the United States.  31 CFR § 1010.350(a), Form TD F 90-22.1 (General Instructions).  A person refers to an 
individual and such legal entities including but not limited to a limited liability company, corporation, partnership, 
trust, and estate.  31 CFR § 1010.350(a), Form TD F 90-22.1 (General Instructions). 
281 See Federal Register Vol 75, No 38, February 26 2010, 8844.  The determination of whether an individual is a 
resident of the United States would be made under the rules of the Code, specifically 26 U.S.C. 7701(b) and the 
regulations thereunder.  Ibid. at Section 103.24(b).  Previously, only individuals who normally resided in the U.S. 
without any intention to move to another country were considered resident for purposes of the FBAR filing 
requirement.  See, U.S., Internal Revenue Service, Internal Revenue Manual (Washington, D.C.: U.S. Treasury, 
2008)  at  “4.26.16.3.1.1 — Report of Foreign Bank and Financial Accounts (FBAR) U.S. Person: Definition”  (The 
definition  of  “resident  alien”  found  in  IRC § 7701(b) is not applicable for FBAR purposes. The plain meaning of the 
term  “resident”  (in  this  context,  someone  who  is  living  in  the  U.S.  and  not  planning  to  permanently  leave  the  U.S.)  
should be used   for   FBAR   examination   purposes.”).      Accordingly,   green card holders (permanent residents) and 
individuals who were previously considered resident in the United States under the substantial presence test under 
Section 7701(b), and who were not ordinarily resident in the U.S. were for 2010 and afterwards are now subject to 
the FBAR filing requirements.  Moreover, the final regulations confirm that where an individual is resident under 
Section 7701(b), and also a resident of another country with which the U.S. has a tax treaty, that person may not rely 
on the tie-breaker rules of the residence article of the treaty to avoid the FBAR reporting requirements.  See Federal 
Register Vol. 76, No. 37, February 24, 2011, 10234. 
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2.4.3.2 Foreign Financial Accounts Subject to FBAR Reporting Requirements 

The types of financial accounts that are reportable on the FBAR form are: bank 

accounts,282 securities accounts,283 and other financial accounts.284 

2.4.3.3 Definition of Financial Interests Subject to FBAR Reporting Requirements 

As noted above, a United States person who has a financial interest in a foreign financial 

account may be subject to the FBAR reporting requirements if the balance in those accounts 

exceed $10,000.  A United States person will have a financial interest in each financial account 

in a foreign country for which he is the owner of record or has legal title, whether the account is 

maintained for his own benefit or for the benefit of others.285  A United States person will also be 

regarded as having a financial interest in each foreign account for which he is not the owner of 

record or for which he does not have legal title, where he is regarded as the beneficial owner of 

                                                 

282 31 CFR § 1010.350(c), Form TD F 90-22.1  (General  Instructions).    The  term  ‘bank  account’  includes a savings 
deposit, demand deposit, checking or other similar account held by a firm engaged in the banking business.  See, 31 
CFR § 1010.350(c), Form TD F 90-22.1. 
283 31 CFR § 1010.350(c), Form TD F 90-22.1   (General   Instructions).      The   term   ‘securities   account’   means   an  
account held with a firm engaged in the business of buying, selling, holding or trading stock or other securities.  See, 
31 CFR § 1010.350(c), Form TD F 90-22.1 (General Instructions). 
284 Other types of financial accounts that may be reportable under the FBAR rules include: accounts held by a firm 
that is in the business of accepting deposits as a financial agency; insurance (e.g., whole life) or annuity policies 
with a cash value; accounts with a firm that acts in the capacity as broker or dealer for futures or options transactions 
in any commodity on or subject to the rules of a commodity exchange or association; an account with a mutual fund 
or similar pooled fund which issues shares available to the general public that have a regular net asset value 
determination and regular redemptions.  Exceptions are permitted for certain government held accounts or 
correspondent accounts for bank to bank settlements. 31 CFR § 1010.350(c), Form TD F 90-22.1 (General 
Instructions). 
285 31 CFR § 1010.350(e), Form TD F 90-22.1 (General Instructions). 
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that account, for example, as the principal in an agency relationship, or as the donor of a power 

of attorney.286 

A United States person who owns directly or indirectly more than 50% of the proscribed 

interest in a corporation or partnership will also be regarded as having a financial interest in the 

foreign account for which the corporation or partnership is the owner of record or holder of legal 

title.287  Accordingly, that individual must report that account on his FBAR form. 

A United States person who owns the proscribed interest in a trust will also be regarded 

as having a financial interest of a foreign account for which the trust is the owner of record or 

holder of legal title, and will have to include that account in his FBAR form.288  A United States 

person will also be regarded as having a financial interest of a foreign account for which any 

other entity is the owner of record or holder of legal title where the United States person owns 

directly or indirectly more than 50 percent of the voting power, total value of equity interest or 

assets, or interest in profits.289 

                                                 

286 31 CFR § 1010.350(e), Form TD F 90-22.1 (General Instructions). 
287 31 CFR § 1010.350(e), Form TD F 90-22.1 (General Instructions).  In regard to corporations, a United States 
person must own directly or indirectly more than 50 percent of the total value of shares of stock or more than 50% 
of the voting power of all shares of stock.  In regard to partnerships, a United States person must own directly or 
indirectly an interest in more than 50 percent of the partnership’s   profits   (e.g.,   distributive   share   of   partnership  
income taking into account any special allocation agreement) or an interest in more than 50 percent of the 
partnership capital.  31 CFR § 1010.350(e), Form TD F 90-22.1 (General Instructions). 
288 31 CFR § 1010.350(e), Form TD F 90-22.1 (General Instructions).  To be regarded as having a financial interest 
in a trust, the United States person should be regarded as the trust grantor and have an ownership interest in the trust 
under the grantor trust rules found in Sections 671-679 of the Code, or the United States person should have a 
greater than 50 percent present beneficial interest the assets or income of the trust for the calendar year.  31 CFR § 
1010.350(e), Form TD F 90-22.1 (General Instructions). 
289 31 CFR § 1010.350(e), Form TD F 90-22.1 (General Instructions). 
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2.4.3.4 Signature Authority  

As described above, the FBAR reporting requirements apply to a United States person 

that has a financial interest in a foreign financial account.  However, the FBAR reporting 

requirements also apply to a United States person who may not have a financial interest in a 

foreign financial account, but rather, who has signatory authority over the account.  A person 

may be found to have signatory over an account if he has the authority (alone or in conjunction 

with another individual) to control the disposition of assets held by the said account by direct 

communication to the bank or financial institution where the account in maintained.290 

2.4.3.5 Record Keeping Requirements 

Persons required to file the FBAR are required to maintain bank account records for a 

period of 5 years from the June 30th of the year following the calendar year reported.291 

2.4.4 Penalties 

2.4.4.1 Civil Penalties 

Generally, under the BSA, the IRS may assess a willful penalty, or a non-willful penalty, 

for   the   taxpayer’s   failure   to   file  an  FBAR  form.     The   financial  penalty  mechanism in the BSA 

applicable to the wilful failure to file the FBAR report is arguably one of the most powerful anti-

tax evasion tools in the arsenal of the IRS.  To wit, the IRS may assess a penalty equal to 50 

percent of the highest balance of a U.S. person’s  reportable  account  for  each  year  of  that  failure,  
                                                 

290 31 CFR § 1010.350(f), Form TD F 90-22.1 (General Instructions).  There are exceptions for certain proscribed 
officers or employees. 31 CFR § 1010.350(f), Form TD F 90-22.1 (General Instructions). 
291 31 CFR § 1010.420, Form TD F 90-22.1 (General Instructions). 
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for up to six years.292  Hence, the cumulative effect of the penalty may not only be to wipe out 

the account in its entirety, but may also serve to decimate other assets of the taxpayer, or her 

estate, if necessary to satisfy the penalty.293 Moreover, a taxpayer facing assessment of an FBAR 

penalty may potentially also face additional civil penalties which may apply under the Code.294  

Taxpayers facing civil FBAR and related tax penalties under the Code, can also be subject to 

criminal penalties.295 

The BSA does not define wilfulness for purposes of civil and criminal penalties for failure 

to file an FBAR (and other infractions under the statute).296  The definition of wilfulness is 

important  because   it   is   the   ‘trigger’   to   the   IRS’s  gun   that  can   fire  a  bullet   capable  of  mortally  

wounding  a  taxpayer’s  wealth.    While there have been few cases describing wilfulness under the 

                                                 

292 31 U.S.C. sections 5321(a)(5)(C)(i) and (5)(D)(ii). 
293 For example, a taxpayer who was discovered by the IRS with $1 million in an offshore account which earned 
interest income of $50,000 per year for each of 2003-2010 would pay a civil FBAR penalty $4,543,000. See, U.S., 
Internal Revenue Service, 2012 Offshore Voluntary Disclosure Program Frequently Asked Questions and Answers 
#8, online: www.irs.gov./Individuals/International-Taxpayers/Offshore-Voluntary-Disclsoure-Program-Frequently-
Asked-Questions-and-Answers [2012 OVDP FAQs].  Regarding transferee liability of the FBAR penalty, see David 
S.   Kerzner,   “Advising   the   Delinquent   U.S.   Client,   What   Are   Your   Strategies?   Also,   IRS’s   New   Program   for  
Delinquent Filers”  (2012)  5  It’s  Personal, at 14. 
294 Additionally, the IRS may impose various harsh penalties including those for negligence substantial 
understatements, or fraud. For example, fraud penalties imposed under IRC §§ 6651(f) or 6663 (this penalty may 
apply where an underpayment of tax, or a failure to file a tax return, is due to fraud, the taxpayer is liable for 
penalties that, although calculated differently, essentially amount to 75 percent of the unpaid tax); a penalty for 
failing to file a tax return may be imposed under IRC § 6651(a)(1) (generally, taxpayers are required to file income 
tax returns. If a taxpayer fails to do so, a penalty of 5 percent of the balance due, plus an additional 5 percent for 
each month or fraction thereof during which the failure continues may be imposed. The penalty shall not exceed 25 
percent); a penalty for failing to pay the amount of tax shown on the return under IRC § 6651(a)(2) may apply if a 
taxpayer fails to pay the amount of tax shown on the return, he or she may be liable for a penalty of .5 percent of the 
amount of tax shown on the return, plus an additional .5 percent for each additional month or fraction thereof that 
the amount remains unpaid, not exceeding 25 percent; additionally, an accuracy-related penalty on underpayments 
imposed under IRC § 6662 may apply (depending upon which component of the accuracy-related penalty is 
applicable, a taxpayer may be liable for a 20 percent or 40 percent penalty).  See also, Scott D. Michel, “Advising  a  
Client With Secret Offshore Accounts – Current Filing and Reporting Problems”  supra note 8. 
295 Possible criminal charges related to tax returns that may apply include: tax evasion (26 U.S.C. § 7201); filing a 
false return (26 U.S.C. § 7206(1)) and failure to file an income tax return (26 U.S.C. § 7203). Willfully failing to file 
an FBAR and willfully filing a false FBAR are both violations that are subject to criminal penalties under 31 U.S.C. 
§ 5322 and are discussed below. 
296 See 31 U.S.C. sections 5321(a)(5)(C)(i). 

http://www.irs.gov./Individuals/International-Taxpayers/Offshore-Voluntary-Disclsoure-Program-Frequently-Asked-Questions-and-Answers
http://www.irs.gov./Individuals/International-Taxpayers/Offshore-Voluntary-Disclsoure-Program-Frequently-Asked-Questions-and-Answers
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BSA, courts describing the wilfulness standard in the context of violations of tax laws have 

consistently held that wilfulness should constitute a "voluntary, intentional, violation of a known 

legal duty."297  Wilfulness is usually established by drawing reasonable inferences from the 

conduct and facts in evidence.298 As described below, recent judicial decisions, and the conduct 

of the IRS in its offshore voluntary disclosure initiatives appear to dangerously deviate from this 

specific intent standard. 

Cheek v. U.S. raised the issue of whether an instruction to the jury that only an 

objectively reasonable misunderstanding of the law negates the statutory wilfulness requirement 

was correct.  An airline pilot who honestly believed that wages were not income contested his 

convictions arguing that the District Court erred in instructing the jury that his good faith belief 

that he was not violating the law, to negate wilfulness, must be objectively reasonable. 

The Supreme Court rejected the position taken by the District Court and the Court of 

Appeals.  First, the Court noted that carrying the burden of proving actual knowledge of the 

pertinent  legal  duty  requires  negating  a  defendant’s  claim  of  ignorance  of  the  law  or  a  claim  that  
                                                 

297 See, Cheek, 67 AFTR 2d 91-344, 498 US 192, 112 L Ed 2d 617, 1991-1 CB 259 (1991); Ratzlaf, 510 US 135, 
126 L Ed 2d 615 (1994), U.S. v. Sturman, 951 F2d 1466 (CA-6, 1991); Pomponio, 38 AFTR 2d 76-5905 , 429 US 
10 , 50 L Ed 2d 12 , 1976-2 CB 446 (1976); Bishop, 32 AFTR 2d 73-5018 , 412 US 346, 36 L Ed 2d 941 , 1973-2 
CB 417 (1973).  See, Hale  E.  Sheppard,  “District  Court  Rules  That  Where  There’s  No  Will,  There’s  a  Way  to  Avoid  
FBAR Penalties”   (2010) 113 Journal of Taxation 2.  In IRS Chief Counsel Advice (CCA) 200603026, the IRS 
favored the lower standard of willfulness of Justice Blackman in the dissenting opinion in Ratzlaf.  That standard in 
the CCA nevertheless noted that there is no willfulness if the account holder had no knowledge of the duty to file the 
FBAR. 
298 Ratzlaf v. United States, 510 U.S. 135, 149 (1994) Spies v. United States, 317 U.S. 492, 499-500 (1943) 
(illustrating   conduct   that   can   support   permissible   inference   of   an   “affirmative   willful   attempt”   to   evade   a   tax);;  
United States v. Bank of New England,  N.A.,  821  F.2d  844,  854  (CA1  1987)(willfulness  “is  usually  established  by  
drawing  reasonable  inferences  from  the  available  facts”).    Rykoff v. United States, 40 F. 3d 305, 307 (9th Cir. 1994); 
accord United States v. Gormley, 201 F.3d 290, 294 (4th Cir.  2000)  (“[T]he  question  of  willfulness  is  essentially  a  
finding   of   fact.”).  Under   the   “willful”   standard   language   of   the   statute,   the   IRS   has   the   burden   of   proving   by   a  
preponderance of the evidence that the taxpayer had knowledge of the requirement to file the FBAR report, but 
intentionally chose to ignore that legal obligation. See U.S. v. Williams, 106 AFTR 2d 2010-6150, (E.D. Va. 2010). 

http://checkpoint.riag.com/app/find?begParm=y&app.version=9.3&dbName=AFTRS57&linkType=docloc&locId=38aftr2d76-5905&permaId=ibbc2a78e1bcf11dc834ac7f8ee2eaa77&tagName=AFTRCAS&endParm=y
http://checkpoint.riag.com/app/find?begParm=y&app.version=9.3&dbName=AFTRS57&linkType=docloc&locId=32aftr2d73-5018&permaId=i0e0633541bcf11dc834ac7f8ee2eaa77&tagName=AFTRCAS&endParm=y


 
 

88 

because of a misunderstanding of the law, he had a good-faith belief that he was not violating 

any of the provisions of the tax laws.299  The  Court  observed,  “This  is  so  because  one  cannot  be  

aware that the law imposes a duty upon him and yet be ignorant of it, misunderstand the law, or 

believe that the duty does not exist.  In the end, the issue is whether, based on all the evidence, 

the Government has proved that the defendant was aware of the duty at issue, which cannot be 

true if the jury credits a good-faith misunderstanding and belief submission, whether or not the 

claimed belief or misunderstanding is objectively reasonable....”300 

Second,  the  Court  did  reject  Cheek’s  belief  in  good  faith  that  the  income  tax  laws  were  

unconstitutional as grounds for acquittal noting that such arguments did not arise from innocent 

mistakes caused by the complexity of the Internal Revenue Code because they reveal full 

knowledge of the provisions at issue by the taxpayer who only could have reached such a 

conclusion after carefully studying them.301  However, the Court drew a distinction between 

Cheek’s  position,  and  the  line  of cases which construe the wilfulness requirement in the criminal 

provisions of the Internal Revenue Code to require proof of knowledge of the law, (emphasis 

added) observing: “This  was  because  in  “our  complex  tax  system,  uncertainty  often  arises  even  

among taxpayers who earnestly wish  to  follow  the  law”  and  “’[i]t is not the purpose of the law to 

penalize frank difference of opinion or innocent errors made despite the exercise of reasonable 

care.’”302 

                                                 

299 Cheek, supra note 112, at 91-349. 
300 Ibid. 
301 Ibid. at 91-350-351. 
302 Ibid. at 91-350, citing United States v. Bishop, 412 U.S. 346, 360-361 (1973), (quoting Spies v. United States, 
317 U.S. 492, 496 (1943). 



 
 

89 

In Ratzlaf, the Court reviewed a question that had divided Court of Appeals, notably: 

“Does   a   defendant’s   purpose   to   circumvent   a   bank’s   reporting   obligation   suffice   to sustain a 

conviction  for  “wilfully  violating”  the  anti-structuring  provision?”303  Under section 5313 of the 

BSA, banks and other financial institutions must file reports with the Treasury if they are 

involved in a cash transaction exceeding $10,000.  Moreover, under section 5324 of the BSA, it is 

illegal  to  “structure”  a  transaction  (i.e.,  break-up a single transaction) that is above the threshold 

into two or more transactions  to  evade  a  bank’s  reporting  requirements. 

The defendant Ratzlaf admitted that he structured cash transactions (to pay off a casino 

debt   of   over   $160,000)   with   the   knowledge   and   purpose   to   avoid   the   bank’s   duty   to   report  

currency transactions in excess of $10,000.304  Ratzlaf maintained on appeal that he could not be 

convicted  of  “willfully  violating”  the  anti-structuring law on his intention to have the bank avoid 

its reporting obligations, and that the Government must prove he was aware of the illegality of 

the  “structuring”  in  which  he  engaged.305 

Justice  Ginsburg,   observed   for   the  Court:   “…we   count   it   significant that   §§   5322(a)’s  

omnibus   “wilfulness”   requirement,   when   applied   to   other   provisions   in   the   same   subchapter,  

consistently has been read by the Court  of  Appeals  to  require  both  “knowledge  of  the  reporting  

requirement”  and  a  “specific  intent  to  commit  the  crime,”  i.e.  “a  purpose  to  disobey  the  law.”306 

                                                 

303 Ratzlaf, supra note 266, at 136.  
304 Ibid. at 140. 
305 Ibid. at 138. 
306 Ibid. at 141, citing United States v. Bank of New England, N.A., 821 F.2d 844, 854-859  (CA1  1987)  (“willful  
violations”  of  §  5313’s   reporting   requirement   for   cash   transactions  over  $10,000   requires   “voluntary,   intentional,  
and  bad  purpose   to  disobey   the   law”),  United States vs. Eisenstein, 731  F.2d  1540,  1543   (CA  11  1984)   (“willful  
violation”  of  §  5313’s  reporting  requirement  for  cash  transactions  over  $10,000  requires  “’proof  of  the  defendant’s  
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The Court added that decisions involving these provisions (with specific reference to 31 U.S.C. § 

5314 concerning records and reports on monetary transactions with foreign financial agencies): 

“describe  a  “wilful”  actor  as  one  who  violates  “a  known  legal  duty.”307  The Court found the jury 

was not properly instructed on the wilfulness standard and reversed the Ninth Circuit and 

remanded the case.  In noting the jury was not properly instructed, the Court observed:308 

We do not dishonor the venerable principle that ignorance of the law generally is 
no defense to a criminal charge. See Cheek v. United States, 498 U.S. 192, 199, 
111 S.Ct. 604, 609, 112 L.Ed.2d 617 (1991); Barlow v. United States, 32 U.S. (7 
Pet.) 404, 410–412, 8 L.Ed. 728 (1833) (Story, J.). In particular contexts, 
however, Congress may decree otherwise. That, we hold, is what Congress has 
done with respect to 31 U.S.C. § 5322(a) and the provisions it controls. To 
convict Ratzlaf of the crime with which he was charged, violation of 31 U.S.C. §§ 
5322(a) and 5324(3), the jury had to find he knew the structuring in which he 
engaged was unlawful. 

In U.S. v. Williams,309 the   Court   of   Appeals   examined   whether   William’s   failure   to  

timely file an FBAR for tax year 2000 was wilful.310  The Court held that William’s   actions  

established reckless conduct which satisfied the proof requirement under § 5314.311 

                                                                                                                                                             

knowledge   of   the   reporting   requirement   and   his   specific   intent   to   commit   the   crime’”)   (quoting  United States v. 
Granda, 565 F.2d 922, 926 (CA5 1978). 
307 Ibid. at 141-142, citing for example: United States v. Sturman, 951 F.2d 1466, 1476-1477  (CA6  1991)(“willful  
violation”   of   §   5314’s   reporting   requirement   for   foreign   financial   transactions   requires   proof   of   “   ‘voluntary,  
intentional  violation  of  a  known  legal  duty’”)   (quoting  Cheek v. United States, 499 U.S. 192, 201 (1991); United 
States v. Warren,   612   F.2d   887,   887   (CA5   1980)   (“willful   violation”   of   §   5316”s   reporting   requirement   for  
transportation of currency   across   international   boundaries   requires   that   defendant   “have   actually   known   of   the  
currency  reporting  requirement  and  have  voluntarily  and  intentionally  violated  that  known  legal  duty”),  and  others  
citations omitted. 
308 Ibid. at 149. 
309 110 AFTR 2d 2012-5298, 07/20/2012 [Unpublished]. 
310 Ibid.  Williams reversed the judgment of the district court (U.S. v. Williams, 106 AFTR 2d 2010 (E.D. VA. 
2010).  The Court of Appeals found that the district court clearly erred in finding that willfulness had not been 
established. Williams, supra note 309 at 2012-5301. 
311 Williams supra note  309.     The  Court   found  that  William’s  actions  established  reckless  conduct  which  satisfied  
the proof requirement under § 5314 (citing Safeco Ins., 551 U.S. at 57). In reaching its decision, the Court observed, 

http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1991017903&ReferencePosition=609
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1991017903&ReferencePosition=609
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=708&FindType=Y&ReferencePositionType=S&SerialNum=1991017903&ReferencePosition=609
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1833191898&ReferencePosition=410
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1833191898&ReferencePosition=410
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1833191898&ReferencePosition=410
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=1000546&DocName=31USCAS5322&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=1000546&DocName=31USCAS5322&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=1000546&DocName=31USCAS5322&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://ecarswell.westlaw.com/Find/Default.wl?rs=WLCA1.0&vr=2.0&DB=1000546&DocName=31USCAS5324&FindType=L
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The facts in Williams may be briefly summarized here.  Williams was a deep dyed 

snarling villain. Williams opened two Swiss bank accounts in the name of a British corporation 

into which between 1993 and 2000 he deposited more than $7 million that earned more than 

$800,000 of investment income. Williams did not report the income from those accounts to the 

IRS, nor did he file the required an FBAR report for the accounts.  In regard to his 2000 return, 

Williams   completed   a   tax   organizer   for   his   accountant   and   answered   “no”   to   the   question  

whether   he   had   “an   interest   in   or   a   signature   or   other   authority   over   a   financial   account   in   a  

foreign   country.”     He   also   answered No in response to the question posed on his 2000 Form 

1040,  Schedule  B,  Part   III,   line  7a  “At  any   time  during  2000,  did  you  have  an   interest   in  or  a  

signature or other authority over a financial account in a foreign country, such as a bank account, 

securities account, or other financial account? See instructions for exceptions and filing 

requirements for Form TD F 90-22.1” 

Following investigations by Swiss and U.S. authorities commencing in 2000, Williams 

pleaded guilty to a 2 count superseding criminal information which charged him with conspiracy 

to defraud the IRS in violation of 18 U.S.C. Section 371, and criminal tax evasion in violation of 

26 U.S.C. 7201.  The IRS assessed two $100,000 civil penalties against him pursuant to § 

                                                                                                                                                             

“A  taxpayer  who  signs  a  tax  return  will  not  be  heard  to  claim  innocence  for  not  having  actually  read  the  return,  as  he  
or   she   is   charged  with   constructive  knowledge  of   its   contents.”  Greer v. Commissioner of Internal Revenue, 595 
F.3d 338, 347 (6th Cir.  2010),  and  further  that  “William’s  signature  is  prima  facie  evidence  that  he  knew  the  contents  
of the return, United States v. Mohney, 949 F.2d 1397, 1407 (6th Cir.  1991),  “and  at  a  minimum  line  7’as  direction  to  
“[s]ee  instructions for exceptions and filing requirements for Form TD F 90-22.1”  put  Williams  on  inquiry  notice  of  
the  FBAR  requirement.”  Williams supra note 309 at 2012-5301. The Court also noted that Williams did not read 
line 7a of his return, and did not consult the  FBAR  form  or   its   instructions,  and  as  a   result,  concluded  “Williams  
made  a  “conscious  effort   to  avoid   learning  about   reporting   requirements,”   Sturman,  951  F.2d  at  1476.”   Ibid. The 
Court  also  noted  that  William’s  guilty  plea  allocution  further  confirmed  his violation of § 5314 was guilty. Ibid. 
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5321(a)(5) for his failure to file an FBAR for the tax year 2000.  In his allocution, Williams 

admitted the following in part:312 

I also knew that I had the obligation to report to the IRS and/or the Department of 
Treasury the existence of the Swiss accounts, but for the calendar year tax returns 
1993-2000.  I chose not to in order to assist in hiding my true income from the 
IRS and evade taxes thereon until I filed my 2001 return. 

The   Court   at   least   in   part   based   its   finding   that  William’s   actions   were reckless, and 

therefore wilful on the facts that he signed a tax return, and did not read the instructions on 

Schedule B (referring him to the FBAR Form), and also did not read the FBAR Form or 

instructions.  In doing so, the Court has left the door open to a very broad interpretation of its 

holding that taxpayers who sign returns but who fail to file the FBAR form may be found to have 

willfully  violated   the   requirements  under  §  5314  as  a   result  of   their  “conscious  effort   to  avoid  

learning about reporting  requirements”  or  “wilful blindness.” 313  The  Court  of  Appeal’s  equation  

of constructive knowledge with specific intent purports to substitute a strict liability offense 

standard where a specific intent standard is required by statute. Such a broad interpretation 

would clearly be opposite the holdings of Ratzlaf and Cheek.314 

Williams was an individual found guilty of criminal tax evasion.  Based on his facts, 

there was a strong motivation for the court to find that he wilfully failed to file an FBAR.  It 

remains to be seen whether the IRS or another court would support the application of this 

constructive knowledge standard to a taxpayer who did not have a secret tax haven account and 

                                                 

312 Williams supra note 309 at 2012-5301. 
313 Ibid. 
314 See also, Hale E. Sheppard, “Third  Time’s  the  Charm:  Government  Finally  Collects  ‘Willful’  FBAR  Penalty  in  
Williams” (2012)  117  J.  of  Tax’n  13. 
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was not engaged in such tax evasion schemes.  The application of such a standard towards non-

filers in Canada (and other foreign countries) who have come forward to clean up past 

delinquencies and who lacked any prior knowledge of the FBAR obligation would be legally 

wrong and morally unjust. 

Even in the absence of being able to prove a wilful violation, the IRS may assert a non-

wilful penalty not to exceed $10,000 per violation for the failure to file an FBAR.315  A taxpayer 

will not be subject to a non-wilful penalty with respect to any violation if the violation was due 

to reasonable cause and the taxpayer reports the account by filing delinquent FBARs.316  A 

taxpayer who furnishes relevant information to a qualified professional and who relies in good 

faith on a matter of tax law provided by that professional may obtain a waiver of penalties for 

reasonable cause for her failure to file a tax return.317  The presence, strength, and ability to 

obtain a reasonable cause waiver for filing a delinquent FBAR is a critical component in 

assessing  a  delinquent  taxpayer’s  legal  rights  in  the  context  of  making  a  voluntary  disclosure.318 

                                                 

315 31 U.S.C. section 5321(a)(5)(A).  This penalty was enacted by Congress in 2004 as part of the American Jobs 
Creation Act to address the difficulties confronting the government in asserting a civil penalty for willfulness.  See, 
Hale  E.  Sheppard,  “District  Court  Rules  That  Where  There’s  No  Will,  There’s  a  Way  to  Avoid  FBAR  Penalties”  
supra note 297 at 294.  As another example of the unfairness of the voluntary disclosure programs, some agents will 
threaten taxpayers who seek to opt out for reasonable cause or non-willfulness by calculating what is supposed to be 
a one time per year penalty of $10,000 with a $10,000 per unreported account hit per year. Hence, if Susan, a wife 
who recently moved from India to Indiana with her husband, had 8 accounts in her former country, she could be hit 
with $80,000 in non-willful penalties per year instead of the correct amount of $10,000. 
316 31 U.S.C. section 5321(a)(5)(B)(ii).  See also U.S. Internal Revenue Service, Internal Revenue Manual 
(Washington, D.C.: U.S. Treasury, 2008) at 4.26.16.4.4. 
317 See Reg. § 301.6651-1(c)(1).  West Coast Ice Co., 49 TC 345, 01/15/1968; Boyle v. US 469 US 241 (1985). For a 
discussion on the reasonable cause exception, see, M. Saltzman and L. Book, IRS Practice and Procedure 
(Thomson Reuters/WG&L, 2012 ed.) (Checkpoint) (Penalties 4.06) and Bittker & Lokken, supra note 64. 
318 A taxpayer generally loses the right to request a waiver of penalties for reasonable cause where the IRS has 
initiated an exam or audit of the taxpayer for the years in question.  See, Saltzman, supra note 317. 
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The IRS and U.S. Treasury should strive to grant a waiver of penalties for cases where 

the taxpayer can demonstrate classic reasonable cause under the Code and existing 

jurisprudence. This policy would overturn the current draconian administration policy of denying 

reasonable cause and imposing FBAR penalties where as little as $1 of unreported income exists 

on an offshore account even if taxpayer has reasonable cause.319 Such a policy reform is essential 

to end the existing inequitable practice of the IRS which is to treat taxpayers who have relied on 

qualified professionals such as CPAs (who have made a mistake in not filing the FBAR) from 

being subject to the same treatment as the IRS meshes out to tax cheats and criminals. 

2.4.4.2 Criminal Penalties 

A person who wilfully fails to report an account or required account information under 

the BSA, may also be subject to criminal penalties in addition to civil penalties described 

above.320  In addition, such a taxpayer may also face criminal prosecution for the wilful failure to 

report her earnings arising from such foreign account.321 

                                                 

319 See, for example, U.S., Internal Revenue Service, Options Available for U.S. Taxpayers with Undisclosed 
Foreign Financial Assets, online: http://www.irs.gov/Individuals/International-Taxpayers/Options-Available-For-U-
S--Taxpayers-with-Undisclosed-Foreign-Financial-Assets.  The changes to the streamlined procedures program 
announced on June 18, 2014 eliminated both the totally arbitrary $1500 maximum amount of U.S. taxes owing per 
annum and also the subjective and capricious streamlined questionnaire.  See, ibid.  
320 See, 31 U.S.C. section 5321(a), 31 U.S.C. section 5322(b), or 18 U.S.C. section 1001, and Form TD F 90-22.1 
(General Instructions).  A person who willfully violated the FBAR filing requirement could face a fine of up to 
$250,000, imprisonment for up to five years, or both. 31 U.S.C. section 5322(a).  The fine and imprisonment term 
increase to $500,000 and ten years respectively if the failure to file the FBAR occurs during the violation of another 
law or is part of certain illegal activity, 31 U.S.C. section 5322(b). 
321 For example, for falsely answering a question on Schedule B, Part III, of Form 1040 under penalties of perjury 
relating to foreign accounts (or even for omitting to answer that question) a person may be prosecuted under Code 
Section 7206(1). See also U.S. Department of Justice, Criminal Tax Manual, § 12.08[6][g]. Other applicable 
offenses may arise under Code Section 7206(1) for omission of earnings on Schedule B or D, or under Code Section 
7201 for tax evasion. See, U.S. v. Simon, 106 AFTR 2d 2010-6739 (DC Indiana, 2010) (taxpayer received $1.8 
million from businesses which was not reported as taxable income and taxpayer did not disclose accounts on 

http://www.irs.gov/Individuals/International-Taxpayers/Options-Available-For-U-S--Taxpayers-with-Undisclosed-Foreign-Financial-Assets
http://www.irs.gov/Individuals/International-Taxpayers/Options-Available-For-U-S--Taxpayers-with-Undisclosed-Foreign-Financial-Assets
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2.4.4.3 Voluntary Disclosure Initiatives 

The IRS initiated a series of offshore voluntary disclosure programs in 2009, 2011, and 

2012 respectively, with the objective to bring taxpayers that have used undisclosed foreign 

accounts to avoid or evade tax into compliance with United States tax and foreign reporting 

laws.322  To date, the IRS has received approximately 33,000 disclosures from the three 

programs and has collected over $5 billion in taxes, interest, and penalties.323  The IRS has noted 

that these three initiatives have enabled the agency to centralize the civil processing of voluntary 

disclosures by resolving a large number of cases without examination.324  In 2011, it was 

estimated that 5-7 million U.S. resident taxpayers and potentially tens of millions of non-resident 

taxpayers are subject to the FBAR requirements however, there were only 741,000 FBARS filed 

                                                                                                                                                             

Schedule B and was indicted for filing false income tax returns and for failure to file FBARs). See also, Scott 
Michel, Advising a Client With Secret Offshore Accounts-Current Filing and Reporting Problems, supra note 287 at 
160. 
322 The IRS initiated an offshore voluntary disclosure program in May 2009 which ran till October 15th, 2009, see, 
U.S., Internal Revenue Service, Voluntary Disclosure Questions and Answers, online: www.irs.gov/uac/Voluntary-
Disclosure:-Questions-and-Answers [2009 OVDP FAQs].  See 2009 OVDP FAQs #1 and #2 regarding the 
program’s   objectives.      Additionally, another objective of the OVDP is to use the information gathered from 
taxpayers   making   voluntary   disclosures   to   further   the   IRS’s   understanding   of   how   foreign   accounts   and   foreign  
entities are promoted to United States taxpayers as ways to avoid or evade tax and in developing additional 
strategies to inhibit promoters and facilitators from soliciting new clients. See 2009 OVDP FAQs #1 and #2.  In a 
statement  about  offshore  income,  IRS  Commissioner  Doug  Shulman  announced,  “My  goal  has  always  been  clear-to 
get taxpayers hiding   assets   offshore   back   into   the   system.”  Commissioner   Shulman  warned,   “For   taxpayers  who  
continue to hide their head in the sand, the situation will only become more dire.  They should come forward now 
under our voluntary disclosure practice and get right   with   the   government.” U.S., Internal Revenue Service, 
“Statement from IRS Commissioner Doug   Shulman   on   Offshore   Income” (26 March 2009), online: 
www.irs.gov/uac/Statement-from-IRS-Commissioner_Doug-Shulman-on-Offshore-Income.  The 2011 Offshore 
Voluntary Disclosure Initiative  (“2011  OVDI”)  was announced on February 8, 2011 and ran until September 2011 
see, U.S., Internal Revenue Service, 2011 Offshore Voluntary Disclosure Initiative Frequently Asked Questions and 
Answers, online: www.irs.gov/Businesses/International-Businesses/2011-Offshore-Voluntary-Disclsoure-Initiative-
Frequently-Asked-Questions-and-Answers [2011 OVDI FAQs].  The 2012 Offshore Voluntary Disclosure Program 
had the same objectives as the 2009 and 2011 program, but does not as yet have an announced termination date, see, 
U.S., Internal Revenue Service, Offshore Voluntary Disclosure Program Frequently Asked Questions and Answers, 
online: www.irs.gov./Individuals/International-Taxpayers/Offshore-Voluntary-Disclsoure-Program-Frequently-
Asked-Questions-and-Answers [2012 OVDP FAQs], see 2012 OVDP FAQs #1 and #2 (re objectives of program). 
323 Charles  Rettig,  “Déjà vu – Yet Another IRS FBAR Voluntary Disclosure Initiative”  Forbes (10 January 2012), 
online: www.forbes.com/sites/irswatch/2012/01/10deja-vu-yet-another-irs-fbar-voluntary-disclosure-initiative-2/.   
324 See, 2012 OVDP FAQs, supra note 315, FAQ #1. 

http://www.irs.gov/uac/Voluntary-Disclosure:-Questions-and-Answers
http://www.irs.gov/uac/Voluntary-Disclosure:-Questions-and-Answers
http://www.irs.gov/uac/Statement-from-IRS-Commissioner_Doug-Shulman-on-Offshore-Income
http://www.irs.gov/Businesses/International-Businesses/2011-Offshore-Voluntary-Disclsoure-Initiative-Frequently-Asked-Questions-and-Answers
http://www.irs.gov/Businesses/International-Businesses/2011-Offshore-Voluntary-Disclsoure-Initiative-Frequently-Asked-Questions-and-Answers
http://www.irs.gov./Individuals/International-Taxpayers/Offshore-Voluntary-Disclsoure-Program-Frequently-Asked-Questions-and-Answers
http://www.irs.gov./Individuals/International-Taxpayers/Offshore-Voluntary-Disclsoure-Program-Frequently-Asked-Questions-and-Answers
http://www.forbes.com/sites/irswatch/2012/01/10deja-vu-yet-another-irs-fbar-voluntary-disclosure-initiative-2/
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that year.325  These programs are supplementary to the long standing voluntary disclosure 

program maintained by the IRS, however, taxpayers using the main program may be and indeed 

have been invited into the aforementioned programs.326 

Some   of   the   specific   benefits   the   IRS   claims   taxpayer’s   may   gain   by   entering   the  

programs are becoming compliant with the law while avoiding substantial civil penalties and 

generally eliminating the risk of criminal prosecution, combined with the opportunity to 

calculate with a reasonable degree of certainty, the total cost of all penalties for coming into 

compliance.327  The chief reasons a delinquent taxpayer may have for entering the program are to 

obtain  closure  on  a   taxpayer’s  delinquencies  and  have  peace  of  mind  about   the   future.328  The 

programs subject taxpayers to a penalty of 20%, 25%, and 27.5% in 2009, 2011, and 2012 

respectfully, on their highest aggregate account balances in any one year among the applicable 

                                                 

325 Federal Taxes Weekly Alert Newsletter,  “National Taxpayer Advocate suggests changes to Offshore Voluntary 
Disclosure Initiative”  Federal Taxes Weekly Alert Newsletter (21 November 2012). 
326 See, U.S., Internal Revenue Service, Internal Revenue Manual (Washington, D.C.: U.S. Treasury) at 9.5.11.9. 
327 See 2012  OVDP  FAQ’s supra note 315 at  #5 and #6 for an explanation of potential civil and criminal penalties a 
taxpayer may face if he did not come forward, supra note 136. A taxpayer with $1 million in an offshore account 
which earned interest income of $50,000 per year for each of 2003-2010 who came forward into the program would 
pay tax, interest, an accuracy penalty, and an additional penalty in lieu of the FBAR penalty of approximately 
$518,000 vs. $4,543,000 for a taxpayer who did not come forward, but who was discovered by the IRS. See 2012 
OVDP  FAQ’s, ibid. at #8. The programs shield taxpayers from a large number of penalties which might otherwise 
be assessed under various foreign reporting obligations, including those relating to reports generally regarding 
interests in or transactions with foreign entities such as corporations, partnerships, and trusts. See for example, 2012 
OVDP  FAQ’s, ibid. at #5. 
328 The program culminates with the signing by the IRS and the taxpayer of a closing agreement for years included 
in the program. See Form 906 (Closing Agreement On Final Determination Covering Specific Matters).  The goal in 
the closing agreement, where possible, is to not leave prior years open for examination. 
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years covered by the program.329  Reduced penalty rates ranging from 5% to12.5% may also 

apply to certain qualifying taxpayers.330 

The offshore voluntary disclosure program requires that a taxpayer agree to pay an FBAR 

penalty in the range of 5% to 27.5% as part of the terms for entering the program, even if the 

taxpayer has had no prior knowledge of the duty to file an FBAR, or is entitled by her facts to a 

waiver of all FBAR penalties based on reasonable cause.  As a result, the program is able to 

impose an FBAR penalty on the taxpayer, even in the absence of showing or proving any 

willfulness under the BSA.331 

The program is particularly harsh for Canadians with dual (Canada-U.S.) nationality (or 

may have U.S. citizenship and Canadian residency).  Many dual nationals have lived in Canada 

                                                 

329 For details on the penalties see, e.g., 2012 OVDP FAQs #8 supra note 315. 
330 Taxpayers who may qualify for a 5% FBAR penalty under the programs include: persons who were unaware they 
were U.S. citizens; persons who live abroad, are tax compliant in their foreign country of residence, and for each of 
the years in the program has less than $10,000 of U.S. Source income.  See 2012  OVDP  FAQ’s, supra note 315 at 
#52.  Additionally, persons who had balances in their offshore accounts of less than $75,000 in each of the program 
years may qualify for a 12.5% penalty.  See ibid. at #53.  The 2012 OVDP provides a mechanism for taxpayers to 
opt out of the program if the taxpayer disagrees with the application of the offshore penalty by irrevocable election 
contained in detailed procedures.  See ibid. at #51 et seq. Taxpayers opting out are subject to full civil examination 
and possible   penalties,   including   FBAR   penalties   and   remain   within   the   IRS’s   criminal   investigation   practice  
requirements relating to cooperation and full disclosure. Ibid. 
331 The IRS National Taxpayer Advocate Nina Olson has been highly critical of the offshore voluntary disclosure 
program.  Ms. Olson advocates not imposing an FBAR penalty if the willfulness standard in Ratzlaf is not met.  See, 
Federal   Taxes   Weekly   Newsletter,   “National Taxpayer Advocate suggests changes to Offshore Voluntary 
Disclosure Initiative” (2012)  58  Federal  Taxes  Weekly  Newsletter.    Ms.  Olsen  has  also  remarked  that,  “One  basic  
problem with the OVDP is that it assumes all participants are tax evaders hiding money overseas, when in fact, the 
IRS has steered many people into the program who  made  honest  mistakes.”  See  U.S.,   Internal  Revenue  Service,  
Taxpayer Advocate 2011 Annual Report (Washington, D.C.: U.S. Treasury, 2011)[hereinafter, 2011 Annual Report], 
citing her memo dated September 22, 2011 to the Deputy Commissioner, Services and Enforcement.  In her 2011 
Annual Report, Ms. Olson also focused her concern on 2009 OVDP FAQ’s  #35 which advised taxpayers coming 
into  the  program  that  “[u]nder  no  circumstances  will  a   taxpayer  be  required  to  pay  a  penalty  greater  than  what  he  
would otherwise  be   liable   for  under  existing  statutes.”     Ms.  Oslen  criticized  the  Service   for  subsequently  taking  a  
position in an internal memo dated March 1, 2011, that it would no longer consider if a taxpayer would pay less 
under existing statutes, as undermining the  Service’s  image  for  fair  dealing.  See,  2011 Annual Report, ibid at 258-
265. 
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for most of their lives.  The vast majority of these individuals share these characteristics: they 

work or are retired in Canada; they maintain non-U.S. bank accounts only in Canada (and not in 

any tax haven jurisdictions); they file tax returns and pay taxes on their income; until very 

recently neither they nor their tax return preparers have ever heard of the FBAR; and after the 

foreign tax credit under Code section 901, may owe little to no taxes to the U.S. for the years 

after the alternative minimum tax limitation on the availability for foreign tax credits which 

expired   in   2004.      The   program’s   fairness   has   come   under scrutiny and criticism by the IRS 

National  Taxpayer’s  Advocate,  Nina  Olsen,  who  amongst  other  things  has  called  upon  the  IRS  to  

stop terrorizing the entire country of Canada.332 

In October 2011, U.S. Ambassador David Jacobson spoke to the Canadian Club in 

Ottawa, in an effort to reassure worried Canadians that his government is not out to get honest 

grandmas  who  don’t  owe  anything  to  the  IRS.333  The irony is, despite what may have been the 

Ambassador’s   best   intentions   or   beliefs,   the   reality   is   that   the   IRS is throwing grandma (and 

grandpa) from the train by subjecting them to the costly related professional fees to enter these 

programs and to their potentially eviscerating penalty structures, when there would otherwise be 

no basis under the BSA for the IRS to assess and collect these FBAR penalties.334 

                                                 

332 See, Federal  Taxes  Weekly  Newsletter,   “National  Taxpayer  Advocate  suggests  changes   to  Offshore  Voluntary  
Disclosure  Initiative”, supra note 331. 
333 See, The Canadian Press, “Americans  in  Canada  told  not  to  fear  IRS”  The Canadian Press (18 October 2011), 
online: www.cbc.ca/news/canada/stor/2011/10/18/taxes-us-citizens-canada.html. 
334 See international compliance burden examples described in note 2 above.  See also,  Suzanne  Steel,  “Read  Jim  
Flaherty’s   letter   on   Americans   in   Canada” Financial Post (16 Sept. 2011), online: 
http://business.financialpost.com/2011/09/16/read-jim-flahertys-letter-on-americans-in-Canada/(Canadian.  Finance 
Minister remarked most dual citizens in Canada were unaware of their obligations to file with the IRS, have paid 
taxes in Canada and who have no U.S. liability, but still face the threat of prohibitive FBAR fines). Ibid.    It’s  not  just  
the threat or application of an FBAR penalty that causes financial distress among Canadian citizens and residents 

http://www.cbc.ca/news/canada/stor/2011/10/18/taxes-us-citizens-canada.html
http://business.financialpost.com/2011/09/16/read-jim-flahertys-letter-on-americans-in-Canada/(Canadian
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Moreover, the penalty structure of the program is also capricious and arbitrary.  To wit, a 

tax compliant Canadian dual national who owes under $1800 of taxes to the U.S. government for 

any one year in the period 2005-2011, and who had no U.S source business or investment 

income during those years, and who only had accounts in Canada, would be forced to forfeit 

approximately a third of his life savings (27.5%) if his mother in New York died and he was 

named the beneficiary on a small IRA account of $10,500 during the years covered by the 

program.  As a beneficiary  of  his  mother’s   IRA at her death (something he had nothing to do 

with and may not even have known about) because the U.S. source income in the year his mother 

died would be in excess of the arbitrarily chosen figure by the IRS of $10,000 he would not be 

eligible for the 5% reduced rate, and would have to pay the 27.5% rate even though he never 

heard about the FBAR.  In an attempt to lure delinquent Canadian dual citizens back into the 

system, the IRS announced a new streamlined initiative with an effective date of September 1, 

2012, but it too is fraught with peril.335  To wit, our senior citizen taxpayer who is ineligible for 

the 5% rate under the OVDP, would also be ineligible under the streamlined initiative if he owed 

more than $1500 in U.S. taxes in any of the three years for that program (another arbitrary 

number chosen by the IRS for that program).  There are many asymmetries between the Code 

and the Act which could give rise to a U.S. taxpayer owing taxes and therefore ineligible for the 

streamlined relief, not the least of which could come from investments in Canadian mutual funds 

or exchange traded funds which are subject to the passive foreign investment rules. 

                                                                                                                                                             

caught  in  the  crossfire  of  the  United  State’s  fiscal  crisis,  but  also  the  enormous  burden  of  having  to  comply  with  the  
onerous and often very costly compliance and reporting rules under the Internal Revenue Code, and the numerous 
anomalies between the Code  and  the  Act.  See  for  example,  David  S.  Kerzner,  “Saving  Your  Clients  From  US  “Tax  
Cancer”:  Passive  Foreign  Investment  Companies  and  Other  Tax  Troubles”  (2012)  5  It’s  Personal  5. 
335 See, Instructions for New Streamlined Filing Compliance Procedures for Non-Resident, Non-Filer U.S. 
Taxpayers, www.irs.gov/uac/Instructions-for-New-Streamlined-Filing-Compliance-Procedures-for-Non-Resident-
Non-Filer-US-Taxpayers;;  and  David  S.  Kerzner,  “Advising  the  Delinquent  U.S.  Client,  What  Are  Your  Strategies?  
Also,  IRS’s  New  Program  for  Delinquent  Filers”  (2012)  5  It’s  Personal  14. 

http://www.irs.gov/uac/Instructions-for-New-Streamlined-Filing-Compliance-Procedures-for-Non-Resident-Non-Filer-US-Taxpayers
http://www.irs.gov/uac/Instructions-for-New-Streamlined-Filing-Compliance-Procedures-for-Non-Resident-Non-Filer-US-Taxpayers
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2.5 Foreign Account Tax Compliance Act 

2.5.1 Key Policy Drivers Behind FATCA 

In 2010, Congress unveiled a landmark foreign reporting weapon targeted at foreign 

financial   institutions   known   as   the   Foreign   Account   Tax   Compliance   Act   (“FATCA”).336  

Simply stated, FATCA requires foreign financial institutions to identify to the IRS accounts 

owned by U.S. citizens or be subject to a 30 percent withholding on all of their U.S. source 

investment income.337   FATCA is largely a response by Congress to address international tax 

crimes and abuses of the U.S. foreign reporting rules by U.S. taxpayers and foreign financial 

institutions that were exposed during its investigations into tax havens.   Although modeled after 

the QI Program, FATCA is about reporting, not collecting withholding tax.338  Under FATCA, 

foreign financial institutions are being deputized into the enforcement ranks of the U.S. Treasury 

by reporting to the IRS the identities of accounts owned by U.S. persons (directly and indirectly), 

including extensive information relating to these accounts.   

                                                 

336 Under the Hiring Incentives to Restore Employment Act of 2010 (HIRE Act), Pub. L. No. 111-147, 3/18/2010) 
§§ 501-535, 124 Stat. 71, 97-115 (Code Sections 1471-1474)[hereinafter, FATCA].  FATCA was in large measure a 
response to the tax evasion and Swiss bank scandals that Congress was investigating in 2008 and 2009.  See, Scott 
D.  Michel   and   H.   David   Rosenbloom,   “FATCA   and   Foreign   Bank   Accounts:   Has   the   U.S.   Overreached?”   Tax 
Analysts (30  May  2011);;  Stafford  Smiley,  “Qualified  Intermediaries,  The  EU  Savings  Directive,  TRACE-What does 
FATCA   Really   Add?”   (2011)   38   J.   Corp.   Tax’n   20   at   25   (noting   that   the   bank   scandals   involving   UBS   and  
Liechtenstein were closely watched by Senator Carl Levin, Chairman of the Permanent Subcommittee on 
Investigations of the Senate Committee on Homeland Security and Governmental Affairs, which conducted 
extensive hearings on tax havens and the use of foreign financial institutions by U.S. tax evaders).  
337 See final FATCA regulations implementing chapter 4, Subtitle A of the Internal Revenue Code, Regulations 
Relating to Information Reporting by Foreign Financial Institutions and Withholding on Certain Payments to 
Foreign Financial Institutions and Other Foreign Entities at 26 C.F.R. pts. 1, 301, effective January 28, 2013 
[hereinafter Final FATCA regulations]. 
338 See also, U.S., Department   of   Treasury,   Press   Release,   “Joint   Statement   From   the   United   States,   France,  
Germany, Italy, Spain and the United Kingdom Regarding an Intergovernmental Approach to Improving 
International   Tax   Compliance   and   Implementing   FATCA”   (8   Feb.   2012)   [hereinafter Intergovernmental Joint 
Statement]. 
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FATCA has two primary tactical objectives in fighting international tax evasion.  The 

first goal is to provide additional tools to the United States to support the enforcement of 

worldwide taxation on her citizens and residents who have been successfully able to illegally 

hide foreign income in offshore accounts.339 The second goal is to dissuade foreign financial 

institutions from continuing to hide U.S. account holders by penalizing them. 340  In enacting 

FATCA, Congress is seeking to press foreign financial institutions into the heavy role of policing 

a flawed U.S. reporting system, and also, to compensate for the numerous shortcomings within 

the existing U.S. network of information exchange protocols found in her tax conventions and 

TIEAs.341   Moreover, the U.S. looks upon FATCA as a means of extending the scope of its 

domestic information reporting regime (applicable in large part to U.S. third party payors) to 

now encompass foreign financial institutions (and certain non financial foreign entities). In doing 

so, the U.S. strives to maintain fairness in its tax system by inhibiting U.S. taxpayers from using 

global investment opportunities to evade U.S. tax by hiding money in offshore accounts. 342  One 

of the questions that critics have been asking is will foreign financial institutions pay billions of 

                                                 

339 See Stafford Smiley, supra note 336 at 25; Itai Grinberg, supra note 236, at 334. 
340 See Stafford Smiley, supra note 336 at 5; Itai Grinberg, supra note 236, at 334. 
341 See Itai Grinberg, supra note 236 at 337, noting that a policy purpose of FATCA is to ensure by means of 
coercion participation of foreign financial institutions in an automatic information reporting system.  Professor 
Grinberg also discusses the difficulty posed by the unilateral reporting under FATCA as benefiting the United States 
solely, and refers to comments from a former U.S. Treasury official on tax policy, Emily McMahon, on such 
problems and the viewing of FATCA as a vehicle to transitioning to a multilateral system.  Ibid. at 336-337. See also 
Chapter 4 below, for a discussion of the existing frameworks for the international exchange of information between 
sovereigns and related current developments. 
342 See, Regulations Relating to Information Reporting by Foreign Financial Institutions and Withholding on Certain 
Payments to Foreign Financial Institutions and Other Foreign Entities, 77 Fed. Reg. 9022 (Feb. 15, 2012).  The 
preamble to the proposed regulations reviews the U.S. reporting rules applicable in principal to U.S. (emphasis 
added) third-party payors to document their third-party payees and report certain types of payments made to those 
payees (e.g., chapter 61 of subtitle A of the Code comprised in relevant part of section 6041 through 6049 requiring 
certain payors to document their third-party payees and report certain types of payments (such as interest, dividends, 
and gross proceeds from broker transactions) made to those payees.  The preamble also reviews rules in chapter 3 of 
subtitle A of the Code, comprising sections 1441-1464 which generally require withholding agents to document 
their payees and to withhold and report with respect to certain U.S. source payments to foreign persons.  In effect, 
under FACTA, the policy effect is to impose similar reporting obligations on foreign financial institutions and 
certain non-financial foreign entities.  Ibid.  This is both monumental, and historical. 
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dollars to comply with this new edict, or decide to close their operations to U.S. clients and 

diversify their investments elsewhere.343 

2.5.2 Framework of FATCA 

The rules describing FATCA are extraordinarily long and complex and no attempt to 

explain them all is made in this research.344  FATCA is comprised of two separate but related 

pathways or tracks to compliance by foreign financial institutions (FFIs).  Under the first track, 

(Track One) FFIs must individually choose to comply with the rigorous data collection and 

reporting and payment protocols found in FATCA in a direct relationship with the IRS.  Under 

the second track, a foreign country enters into a bilateral treaty with the United States (referred to 

as   an   “intergovernmental   agreement”)   under  which   FFIs   collect   and   report   data   to   their   fiscal  

authority and the United States in turn, agrees to share information on taxpayers resident in the 

foreign country.  The research below focuses more on track two, as this is the likely avenue for 

many OECD countries to follow, including Canada. 

A brief synopsis of FATCA and some of the key definitional components follows.  The 

regulations address the following general subject matters: scope of Chapter 4 (see Reg. §1.1471-

1); requirements to deduct and withhold tax on withholdable payments to certain FFIs (see Reg. 

                                                 

343 See, Stafford Smiley, supra note  336  at  26  and  see,  David  Jolly  and  Brian  Knowlton,  “Law  to  Find  Tax  Evaders  
Denounced”   The New York Times (26 December 2011) (reporting that businesses outside the U.S. will have to 
spends billions of dollars annually to comply with FATCA). 
344 The Final FATCA Regulations are over 500 pages long, see, U.S., Internal Revenue Service, Regulations 
Relating to Information Reporting by Foreign Financial Institutions and Withholding on Certain Payments to 
Foreign Financial Institutions and Other Foreign Entities (Washington, D.C.; Treasury Department, 2013) at 26 
CFR Parts 1 and 301 [TD 9610] [Final FATCA Regulations]. See also additional FATCA guidance issued by the 
Treasury Department and the IRS: Notice 2010-60 (2010-37 I.R.B.), Notice 2011-34 (2011-19 I.R.B. 765), and 
Notice 2011-53 (2011-32 I.R.B. 124) available online at IRS.gov. 
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§1.1471-2); identification of payee (see Reg. §1.1471-3); FFI Agreement (see Reg. § 1.1471-4); 

definitions applicable to Code section 1471 (see Reg. § 1.1471-5); payments beneficially owned 

by exempt beneficial owners (see Reg. § 1.1471-6); withholding on nonfinancial foreign entities 

(NFFEs)(see Reg. §1.1472-1); definitions (see Reg. §1.1473-1); liability for withheld tax and 

withholding agent reporting (see Reg. §1.1474-1); refunds, credits, and reimbursement (see Reg.  

§§1.1474-2 through -5); coordination of Chapter 4 with other withholding provisions (see Reg.  

§§ 1.1474-6); and required use of magnetic media for financial institutions filing form 1042-S or 

Form 8966 (see Reg. §301.1474-1). 

New Chapter 4 generally obligates U.S. withholding agents to withhold a tax of 30% on 

any   “withholdable   payment”   to:   (1)   foreign   financial   institutions   (FFIs)   that   do   not   agree   to  

report enumerated account information to the IRS regarding U.S. accounts; and to certain NFFEs 

that do not provide information on their substantial United States owners to withholding 

agents.345 

U.S. withholding agents are required to withhold 30% of any withholding payment to a 

FFI   (and   NFFEs)   that   does   not   comply   with   FATCA’s   reporting   regime.346  Although such 

withholding may generally be credited against any U.S. income tax liability of the beneficial 

owner of the payment (or refunded according to the facts), the same does not hold true for an FFI 

which does not comply with the reporting requirements under Code section 1471(b).347  Rather, 

an FFI that beneficially owns the payment subject to withholding may receive a credit or refund 

                                                 

345 See Code §§§§ 1471-1471 and the regulations thereunder. 
346 Code §§ 1471(a); 1471(b). 
347 See  “Background”  in  Final FATCA Regulations, supra note 344. 
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to the extent required under treaty.348  Generally, a withholdable payment means: payments of 

interest, dividends, rents, salaries, wages, premiums, annuities, compensations, remunerations, 

emoluments, and other fixed or determinable annual or periodical gains profits and income 

(“FDAP   Income”),   from  U.S.   sources.349  Additionally, a withholdable payment also includes 

any gross proceeds from the sale or other disposition of any property of a type which can 

produce interest or dividends from U.S. sources.350 The inclusion in the definition of 

withholdable payment gross proceeds from the sale or disposition of investment property is 

notable because under the Code and the Treaty, the taxation of gains (with certain exceptions 

relating to effectively connected income and real property) derived by foreign persons are 

generally not subject to U.S. taxation—and certainly not at the gross level.351 

Under FATCA, a FFI is defined as any financial institution that is a foreign entity (i.e., 

not a financial institution organized under the laws of the United States.352  A financial institution 

is broadly defined to include any entity that (i) accepts deposits in the ordinary course of a 

banking business; (ii) holds financial assets for the account of others as a substantial portion of 

its business; or (iii) is engaged in the business of investing, reinvesting, or trading in securities, 

partnership interests, commodities, or similar interests.353 

                                                 

348 Ibid. 
349 Code § 1473(1). 
350 Ibid. 
351 See, Kerzner & Timokhov, supra note 58, Article XIII (Gains). 
352 Code § 1471(d)(5). 
353 Ibid. 
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An FFI that wishes to avoid withholding, must either enter into an agreement with the 

IRS in regard to certain reporting obligations, or be deemed to comply with those rules.354  An 

FFI that enters into an FFI agreement (a participating FFI) is required to identify its U.S. 

accounts and comply with certain verification and due diligence procedures.355  A participating 

FFI is required to report on an annual basis to the IRS the following information in regard to any 

U.S. account: (i) name, address, and taxpayer identifying number (TIN) of each account holder 

who is a specified U.S. person; (ii) the account balance or value; and (iv) the gross receipts and 

gross withdrawals or payments from the account.356  Where an account is held by a U.S. owned 

foreign entity, the name, address, and TIN of each specified U.S. person that is a substantial U.S. 

owner of that entity must also be reported along with the other aforementioned account data.357 

A U.S. account is defined as any financial account held by one or more specified United 

States persons or United States owned foreign entities.358  A financial account is any: depository 

account, custodial account, or equity or debt interest in an FFI (other than interests which are 

regularly traded on public exchanges.359  The term specified United States person is broadly 

defined to mean any United States person, except those entities expressly excluded from the 

definition.360  A U.S. owned foreign entity means any foreign entity that has one or more 

                                                 

354 See Code § 1471(b).  As an alternative to reporting account balances or values and reporting gross receipts and 
gross withdrawals or payments, a participating FFI may elect to report the information required under Code sections 
6041, 6042, 6045, and 6049 as if it were a U.S. person. See, Code § 1471(c)(2). 
355 Code § 1471(b)(1)(A), (B). 
356 Code § 1471(b)(1)(C), (E).  Certain exceptions and modifications may be made to these rules from time to time 
by the Secretary. Ibid. 
357 Ibid. 
358 Code § 1471(d)(1).  
359 Code § 1471(d)(2). 
360 Code § 1473 (3) generally excludes from the definition of the term specified United States person: corporate 
stock which is publicly traded; stock of a corporation affiliated with a publicly traded company; organizations which 
are exempt under section 501(a) of the Code or an individual retirement plan; the United States or any State, district, 
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substantial U.S. owners.361  The regulations attempt to reduce the administrative burden 

associated with identification of U.S. accounts through a combination of the value and risk 

profile of an account and by permitting FFIs to utilise information already in their possession.362 

The due date for the first information report required by participating FFIs with respect to 

the 2013 and 2014 calendar years is not later than March 31, 2015.363  The final regulations 

exempt from withholding interest, dividends, and other FDAP payments occurring before 

January 1, 2014, and  foreign passthru payments and gross proceeds from sales or dispositions of 

property occurring before January 1, 2017.364  Special exemption rules may apply to 

grandfathered obligations generally outstanding on January 1, 2014.365 

2.5.3 Intergovernmental Agreements 

2.5.3.1 Policy Considerations 

In  furtherance  of  obtaining  ‘buy-in’  and  support  from  foreign  governments  and  FFIs,  the 

Treasury Department and the IRS created an alternate pathway for FATCA to be implemented 

that would facilitate compliance under the new regime through the use of intergovernmental 

                                                                                                                                                             

agency, or instrumentality of the foregoing; any bank defined in Code section 581; any real estate investment trust 
defined in Code section 856; any regulated investment company defined in Code section 851; any common trust 
fund defined in section 584(a), and any trust which is exempt under Code section 664(c) or section 4947(a)(1). 
361 Code § 1471(d)(3).  The term one or more substantial U.S. owners means with respect to: any corporation, any 
specified United States person which owns, directly or indirectly, more than 10 percent of the profits interests or 
capital interests in such partnership; any partnership, any specified United States person which owns, directly or 
indirectly, more than 10 percent of the profits interests or capita interests in such partnership; and in the case of a 
trust, any specified United States person treated as an owners of any portion of such trust under subpart E of part I of 
subchapter J of chapter 1, and to the extent further provided by the Secretary, any specified United States person 
which holds, directly or indirectly, more than 10 percent of the beneficial interest of such trust. Code § 1473(2). 
362 See  “Background”,  Final  FATCA  regulations, supra note 343. 
363 Ibid. 
364 Ibid. 
365 Ibid. 
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agreements.  The creation of intergovernmental agreements is designed in part to address 

concerns regarding local (foreign law) rules that may create impediments to implementing rules 

around withholding, account reporting, and account closures, in addition to assisting FFI to 

reduce their compliance costs.366  On about February 2012, the United States, together with 

France, Germany, Italy, Spain, and the United Kingdom issued a joint statement to express their 

wishes to intensify their co-operation in combating international tax evasion.367 In return for 

implementing FATCA, the United States stated its willingness to reciprocate in collecting and 

exchanging (on an automatic basis) taxpayer information held in U.S. financial institutions (by 

residents of those foreign countries joining in the statement).368  Although implementing FATCA 

will require the U.S. and foreign governments to overcome legal hurdles in the U.S. and abroad, 

the timing of this bilateral automatic exchange of information under FATCA is supported by 

other important international advances taking place which relate to exchange of information and 

are discussed in Chapter 4 below.369  As of January 2013, seven countries (Norway, UK, Mexico, 

                                                 

366 Ibid.      See,  Bruce   Zagaris,   “Bilateral  Agreement  Alternative   to   FATCA   Implementation  Brings  New  Twist   to  
International  Tax  Cooperation”  (2012)  4  International  Enforcement  Law  Reporter  113.    See  also,  Intergovernmental 
Joint Statement, supra note 337.  See also, Itai Grinberg, supra note  236  at  375  (remarking  that  FATCA’s  reporting  
requirements directly from FFI to a foreign sovereign will violate local financial privacy and data protection laws in 
many jurisdictions). 
367 See, Intergovernmental Joint Statement, supra note 337. 
368 Ibid.  The parties to the Intergovernmental Joint Statement agreed to a framework which embraced bilateral 
agreements whereby each foreign partner would agree to: pursue necessary implementing legislation to require FFIs 
in its jurisdiction to collect and report to the authorities of the foreign partner the required information; enable FFIs 
to apply necessary diligence to identify U.S. accounts; and transfer said information on an automatic basis to the 
United States.  In exchange, FFIs in a foreign partner could avoid having to enter into agreements directly with the 
IRS, and could comply with their reporting obligations by directly reporting information to the foreign partner.  FFIs 
in the foreign partner would generally be regarded as participating FFIs or deemed-compliant  FFI’s,   and   thereby  
escape withholding.  FFIs in the foreign partner would not have to terminate the account of a recalcitrant account 
holder or impose passthru payment withholding in payments to recalcitrant account holders. Ibid. 
369 In the U.S., proposed regulations relating to the reporting of bank interest under Code Section 6049 would have 
to be finalized and foreign laws, including the European Union laws on privacy will have to be changed.  See, Bruce 
Zagaris,   “Bilateral   Agreement   Alternative   to   FATCA   Implementation   Brings   New   Twist   to   International   Tax  
Cooperation”,  supra note 366.  On or about November 2011, the members of the G-20 committed to signing the 
updated multilateral Convention on Mutual Administrative Assistance in Tax Matters.  Mr. Zagaris notes in his 
article that this convention may be a more efficient mechanism to enabling foreign countries wishing to enter into an 
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Denmark, Ireland, Switzerland, and Spain) have signed or initialed agreements with the U.S., 

and the U.S. Treasury Department is engaged with more than 50 countries to curtail offshore tax 

evasion.370  Canada and the United States are currently negotiating an intergovernmental 

agreement.371 

2.5.3.2 Model Intergovernmental Agreement 

The U.S. Treasury Department first introduced its model intergovernmental agreement in 

July 2012, and subsequently modified it in November 2012.372  The preamble to the Model IGA 

recognizes the parties’ broader goals to enter into the agreement to improve international tax 

compliance, implement FATCA based on domestic reporting, and to provide reciprocal 

automatic  exchange  pursuant  to  the  respective  parties’  tax  convention  or  TIEA.373  To be certain, 

the Model IGA does not exempt any jurisdiction from FATCA, but rather, offers an alternative 

framework for information sharing using existing bilateral income tax treaties or TIEAs.374  The 

Treasury also developed a second model IGA which is designed to have a country direct its FFIs 
                                                                                                                                                             

intergovernmental agreement with the U.S. and that countries without any tax convention or TIEA with the U.S. 
would have to address that problem. Ibid.  Separately, 2011 and 2012, Switzerland entered into protocols with 
Germany and the UK and a new agreement with Austria relating to anonymous withholding by the Swiss.  See, Itai 
Grinberg, supra note 236 
 at 310. 
370 See,   U.S.,   Department   of   Treasury,   Press   Release,   “Treasury   and   IRS   Issue   Final   Regulations   to   Combat  
Offshore  Tax  Evasion”  (17  January  2013)  [FATCA Press Release January 2013]. 
371 See,  Don  Whiteley,  “IRS  wants  Canada  to  nab  U.S.  tax  cheats:  Why  we  should  care”  Globe and Mail (7 January 
2013)  (arguing  a  Canadian  deal  on  FATCA  compromises  Canada’s  sovereignty  and  dignity). 
372 See, U.S., Internal Revenue Service, Agreement Between the Government of the United States of America and the 
Government of [FATCA Partner] to improve International Tax Compliance and to Implement FATCA (Washington, 
D.C.: Treasury Department, 2012) [hereinafter, Model IGA].  Subsequently, the Treasury introduced the Model 1A 
IGA Reciprocal, Preexisting TIEA or DTC, November 4, 2013, online at http://www.treasury.gov/resource-
center/tax-policy/treaties/Documents/FATCA-Reciprocal-Model-1A-Agreement-Preexisting-TIEA-or-DTC-11-4-
13.pdf (FFI’s  reporting  to  their  fiscal  authorities).    The  Treasury  Department  also  developed  other  alternative  Model  
IGA’s  for  indirect  reporting: Nonreciprocal Model 1B Agreement, Preexisting TIEA or DTC; Nonreciprocal Model 
1B, No TIEA or DTC; and for direct reporting to the IRS: Model 2 IGA (with or without a preexisting TIEA or 
DTC), online: http://www.treasury.gov/resource-center/tax-policy/treaties/Pages/FATCA.aspx.  
373 See, preamble to the Model IGA, supra note 372.   
374 See, FATCA Press Release January 2013, supra note 370. 

http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/FATCA-Reciprocal-Model-1A-Agreement-Preexisting-TIEA-or-DTC-11-4-13.pdf
http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/FATCA-Reciprocal-Model-1A-Agreement-Preexisting-TIEA-or-DTC-11-4-13.pdf
http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/FATCA-Reciprocal-Model-1A-Agreement-Preexisting-TIEA-or-DTC-11-4-13.pdf
http://www.treasury.gov/resource-center/tax-policy/treaties/Pages/FATCA.aspx
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to register with and report directly to the IRS regarding U.S. accounts.375  This research focuses 

on the former Model IGA, as it is the preferred platform of those countries currently signing 

FATCA agreements with the U.S. for the benefits and advantages mentioned above. 

The Model IGA is organized into the following articles: 

Article 1 (Definitions); 
Article 2 (Obligations to Obtain and Exchange Information with Respect to 

Reportable Accounts);  
Article 3 (Time and Manner of Exchange of Information); 
Article 4 (Application of FATCA to [FATCA Partner] Financial Institutions; 
Article 5 (Collaboration on Compliance and Enforcement); 
Article 6 (Mutual Commitment to Continue to Enhance the Effectiveness of 

Information Exchange and Transparency); 
Article 7 (Consistency in the Application of FATCA to Partner Jurisdictions); 
Article 8 (Consultations and Amendments); 
Article 9 (Annexes); 
Article 10 (Term of Agreement). 

Highlights of select articles are as follows: 

Article 1 (Definitions).  Article 1 provides critical definitions which have the effect of 

defining the boundaries and scope of the agreement and those persons and individuals affected 

by   its   regime.      The   term   “Financial   Institution”   is   defined   by   additional   technical   terms   and  

means a Custodial Institution, a Depository Institution, an Investment Entity, or a Specified 

Insurance Company.376 

                                                 

375 Ibid. See also, Model 2 IGA, Preexisting TIEA or DTC, November 4, 2013, online: 
http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/FATCA-Model-2-Agreement-Preexisting-
TIEA-or-DTC-11-4-13.pdf (FFIs report directly to the IRS). 
376 See, Model IGA, supra note 372 at Art. 1(g),(h),(i),(j). 

http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/FATCA-Model-2-Agreement-Preexisting-TIEA-or-DTC-11-4-13.pdf
http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/FATCA-Model-2-Agreement-Preexisting-TIEA-or-DTC-11-4-13.pdf
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The  term  “FATCA  Partner Financial  Institution”  generally  refers  to  Financial  Institutions  

resident in the country which is a signatory to the bilateral agreement, but excludes foreign 

branches of such Financial Institution.377 

The term  “Reporting  Financial   Institution”  generally   refers to a Financial Institution in 

the FATCA Partner country or a financial institution in the U.S. subject to reporting, technically 

referred  to  as  a  “Reporting  U.S.  Financial  Institution.”378 

The   term  “Reporting  FATCA  Partner  Financial   Institution”  means  any FATCA Partner 

Financial Institution that is not a Non-Reporting FATCA Partner Financial Institution.379 

Article 1 also defines the terms: Financial Account, Depository Account, Custodial 

Account, among other financial interests. 

The   term  “Preexisting  Account”  means  a  Financial  Account  maintained  by  a  Reporting  

Financial Institution as of December 31, 2013.380 

The   term  “Reportable  Account”  means  a  U.S.  Reporting  Account  or  a  FATCA  Partner  

Reportable Account.381 

                                                 

377 Model IGA, supra note 372, Art. 1(l). 
378 Ibid. at Art. 1(n). 
379 Ibid. at Art. 1(o). 
380 Ibid. at Art. 1(aa). 
381 Ibid. at Art. 1(bb). 
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The  term  “FATCA  Partner  Reportable  Account”  means a Financial Account maintained 

by a Reporting U.S. Financial Institution generally where more than $10 of interest is paid to 

such account in any given calendar year(regarding Depository Accounts); or in the case of a 

Financial Account other than a Depository Account, the Account Holder is a resident of FATCA 

Partner, including entities that certify that they are resident in FATCA Partner for tax purposes 

with respect to which U.S. source income is generally paid or credited.382 

The   term   “U.S.   Reportable   Account”   generally   refers   to   the   accounts   which   must   be  

reported to the United States under the Model IGA.  Technically, the term means a Financial 

Account maintained by a Reporting FATCA Partner Financial Institution and generally held by 

one or more Specified U.S. Persons or by a Non-U.S. Entity with one or more Controlling 

Persons that is a Specified U.S. Person.383 

The   term   “Account   Holder”   means   the   person   listed   or   identified   as   the   holder   of   a  

Financial Account by the Financial Institution that maintains the account but generally does not 

include agents, custodians, nominees, or straw persons, except where the person holding the 

account is a Financial Institution.384 

                                                 

382 Ibid. at Art. 1(cc). 
383 Ibid. at Art. 1(dd). 
384 Ibid. at Art. 1(ee). 
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The   term   “U.S.   Person”   generally   means   a   U.S.   citizen   or   resident   individual,   a  

partnership or corporation organized in the U.S., or certain trusts that would be considered to be 

non-foreign under the U.S. residence rules applicable to trusts.385 

The  term  “Specified  U.S.  Person”  means  a  U.S.  Person  other  than  those  entities  listed  in  

the definition (similar to the exclusions in the Final FATCA regulations for Specified U.S. 

Person listed above).386 

The   term   “U.S.   Source  Withholdable   Payment”  means   any   FDAP   (interest,   dividends,  

rents, salaries, wages, premiums, annuities, compensations, remunerations, periodical gains, 

profits, and payments from U.S. sources).387 

Article 2 (Obligations to Obtain and Exchange Information with Respect to Reportable 

Accounts).  Importantly, Article 2 sets forth the scope of the information to be obtained and 

exchanged under the agreement.  The FATCA Partner has the obligation to generally obtain and 

exchange the following items of information with respect to each U.S. Reportable Account of 

each Financial Institution in the FATCA Partner country: 

a) the name, address and U.S. TIN of each Specified U.S. Person that is an Account 

Holder of such account; together with the same information for each Specified 

U.S. Persons that have the required interest in a Non-U.S. Entity;388 

                                                 

385 Ibid.at Art. 1(ff). 
386 Ibid. at Art. 1(gg). 
387 Ibid. at Art. 1(jj). 
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b) the account number;389 

c) the name and identifying number of the Reporting [FATCA Partner] Financial 

Institution;390 

d) generally, the account balance or value (including, in the case of a Cash Value 

Insurance Contract or Annuity Contract, the Cash Value or surrender value) as of 

the end of the relevant calendar year;391 

e) certain information relating to Custodial Accounts, generally including in part the 

total gross amount of interest, dividends, and other income generated with respect 

to the assets held in the account (whether paid or credited to the account) during 

the calendar year; and the total gross proceeds from the sale or redemption of 

property relating to the account;392 

f) certain information relating to Depositary Accounts, including the total gross 

amount of interest paid or credited to the account during the calendar year;393 

g) certain  information  relating  to  an  Account  Holder’s  income  for  accounts  generally  

not mentioned above.394 

                                                                                                                                                             

388 Ibid. at Art. 2(a)(1). 
389 Ibid. at Art. 2(a)(2). 
390 Ibid. at Art. 2(a)(3). 
391 Ibid. at Art. 2(a)(4). 
392 Ibid. at Art. 2(a)(5). 
393 Ibid. at Art. 2(a)(6). 
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In the case of the United States, with respect to each FATCA Partner Reportable Account 

of each Reporting U.S. Financial Institution, the following information is to be collected and 

exchanged:395 

(1) the name, address, and FATCA Partner TIN of any person that is a resident of the 
FATCA Partner and is an Account Holder of the account; 

(2) the account number; 

(3) the name and identifying number of the Reporting U.S. Financial Institution; 

(4) the gross amount of interest paid on a Depository Account; 

(5) the gross amount of U.S. source dividends paid or credited to the account; 

(6) the gross amount of other U.S. source income paid or credited to the account, to 
the extent subject to reporting under Chapter 3 or 61 of subtitle A of the Code. 

Pursuant to Article 6(4), with respect to Reportable Accounts that are Preexisting 

Accounts maintained by a Reporting Financial Institution, the United States and the FATCA 

Partner generally agree to establishing rules requiring those institutions to obtain and report the 

TIN/US TIN respectively pursuant to the above obligations by January 1, 2017.396 

Article 3 (Time and Manner of Exchange of Information).  Article 3 generally provides 

that amounts and characterization of payments are to be made in accordance with local tax 

                                                                                                                                                             

394 Ibid. at Art. 2(a)(7). 
395 Ibid. at Art. 2(b)(1)-(6). 
396 Ibid. at Art. 6(a)(4). 
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laws.397  The reporting of information required under Article 2 is to be phased in.  Generally, 

information contained in Article 2(2) is to be obtained and exchanged with respect to 2013 and 

all subsequent years except that in the case of the FATCA Partner, information to be obtained 

and exchanged regarding 2013 and 2014 is the information relating to account name, number, 

name of financial institution, and account balance.398  In 2015, the FATCA Partner is generally 

obligated to obtain and exchange all of the information in Article 2(2) except for the gross 

proceeds described in subparagraph (a)(5)(B);399 however, this remaining information is required 

to be obtained and reported with respect to 2016.400  The United States on the other hand agrees 

to obtain and exchange all of the information identified in Article 2(2)(b) with respect to 2013 

and all subsequent years.401 

The aforementioned information is generally required to be exchanged within 9 months 

after the end of the calendar year to which the information relates.402  The Competent Authorities 

of the FATCA Partner and the United States shall pursuant to the mutual agreement procedure 

contained in their treaty establish procedures for the automatic exchange of information 

described in Article 2 and prescribe rules and procedures as may be necessary to implement 

Article 5 (Collaboration on Compliance and Enforcement).403 

                                                 

397 Ibid. at Art. 3(1). 
398 Ibid. at Art. 3(3)(a)(1). 
399 Ibid. at (3)(a)(2). 
400 Ibid. at (3)(a)(3). 
401 Ibid. at Art. 3(3)(b). 
402 Ibid. at Art. 3(5). 
403 Ibid. at Art. 3(6). 
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Article 4 (Application of FATCA to FATCA Partner Financial Institutions).  Article 4 

provides a key reward for the FATCA Partner to enter into the Model IGA-relief from the 30 

percent withholding under FATCA for each Reporting FATCA Partner Financial Institution.404  

The result is achieved by treating each Reporting FATCA Partner Financial Institution as 

complying with and not subject to withholding under Code section 1471 provided the FATCA 

Partner complies with its reporting obligations under Articles 2 and 3 and the FATCA Partner 

Financial Institution complies with obligations further enumerated under Article 4.405  

Additionally, Article 4 suspends the application under the Final FATCA Regulations relating to 

recalcitrant accounts, and provides special rules relating to retirement plans.406  The article also 

contains provisions dealing with the identification and treatment of deemed-compliant FFIs, 

exempt beneficial owners, and related entities that are nonparticipating financial institutions.407 

Article 5 (Collaboration and Enforcement).  Article 5 provides a two step process to 

address significant non-compliance with the obligations under the Model IGA with respect to a 

Reporting Financial Institution in the other jurisdiction.  Under Step 1, a Competent Authority 

shall notify the Competent Authority of the other Party when the first-mentioned Competent 

Authority has determined that there is a significant non-compliance with the obligations under 

the agreement with respect to a Reporting Financial Institution in the other jurisdiction.408  In this 

                                                 

404 Ibid. at Art. 4(1). 
405 Ibid. at See (1)(a)-(e) for obligations of FATCA Partner Financial Institutions. 
406 Ibid. at Art. 4(2),(3). 
407 Ibid. at Art. 4(4),(5). 
408 Ibid. at Art. 5(2)(a). 
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situation, the Competent Authority of the other Party is to apply its domestic law (including 

applicable penalties) to address the significant non-compliance described in the notice.409 

Where enforcement actions do not resolve the non-compliance within a period of 18 

months after the first notification is given, the United States shall treat the Reporting FATCA 

Partner Financial Institution as a Nonparticipating Financial Institution.410 

Article 6 (Mutual Commitment to Continue to Enhance the Effectiveness of Information 

Exchange and Transparency).  Under Article 6, the Parties affirm their commitment to working 

with other multilateral platforms, such as the OECD and the European Union, to further adapt 

the terms of the Model IGA towards the goal of a common model for automatic exchange of 

information and the related development of reporting and due diligence standards for financial 

institutions.411 

Annex I (Due Diligence Obligations for Identifying and Reporting on U.S. Reportable 

Accounts and on Payments to Certain Nonparticipating Financial Institutions).  Annex I contains 

important due diligence rules (including key account exemptions) in the following general 

categories: Preexisting Individual Accounts; New Individual Accounts; Preexisting Entity 

Accounts; New Entity Accounts; and Special Rules and Definitions.412 

                                                 

409 Ibid. 
410 Ibid. at Art. 5(2)(b).  Query whether there will be any access to the arbitration provisions under the competent 
authority procedures if such exist, as they do for example, in the case of the Canada-U.S. Tax Treaty. 
411 Ibid. at Art. 6(3). 
412 Ibid. at Annex I.  Annex II deals with non-reporting FATCA Partner financial institutions and products. 
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2.5.4 Statement of Specified Foreign Financial Assets- New Reporting for U.S. Persons 

In 2010, Congress added a new foreign reporting obligation (and largely redundant to the 

FBAR reporting) to U.S. citizens and residents with interests in specified foreign financial 

assets.413  Generally, under this new provision, any individual who during the taxable year has an 

interest in any specified foreign financial asset must attach a Form 8938 to his or her income tax 

return for that year (as detailed in the form) with respect to each such asset if the aggregate value 

of   all   of   the   individual’s   specified   foreign   financial   assets   exceeds   $50,000.414  In almost all 

respects, the information from the Form TD F-90.22.1 is taken by the accounting software, and 

then used to complete this form.415 

2.6 Conclusion 

A fiscal authority that has inadequate data regarding the foreign income earned by her 

residents  may  be  unable  to  accurately  assess  that  person’s  tax  position  and  liability for the year in 

question.  This predicament creates issues of unfairness in the administration of the tax system as 

between those who report and pay their taxes, and those who do not.  This predicament also 

accentuates a belief that unsophisticated residents who invest at home have to pay taxes, but 

those   with   more   education,   resources,   and   sophistication,   don’t.      The   flaws   in   the   foreign  

                                                 

413 Section 511 of the Hiring Incentives to Restore Employment Act, Pub. L. No. 111-147, 124 Stat. 7 enacted on 
March 18, 2010, amended the Internal Revenue Code by adding new section 6038D, Information With Respect to 
Foreign Financial Assets. 
414 See, IRC § 6038D(a) and the regulations thereunder.  See also, U.S., Department of the Treasury, Internal 
Revenue  Service,  “Instructions  for  Form  8938”  (November  2012).    The  instructions detail the class of individuals to 
whom the new reporting obligation applies, including special exemptions for certain categories of U.S. persons 
living abroad who fall below certain reporting thresholds. 
415 For additional information regarding reporting  under  new  Form  8938,  see,  Kevin  E.  Packman,  “Foreign  Account  
Reporting Using Form 8938-Has the Service Created Compliance Traps?”  (2012)  116  Journal  of  Tax’n 197. 
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reporting system may also contribute to other challenges facing the state, including monetary 

policy and foreign policy and national security.  The shortfalls in foreign reporting confronting 

Canada and the United States and touched upon in this chapter arise largely from a combination 

of mistakes or omissions by honest taxpayers due to the complexity or lack of familiarity with 

the rules and from villainy and tax evasion.   

A taxpayer may err in reporting his or her foreign earned income because of the 

extraordinary complexity in the Act or the Code dealing with income earned abroad and the lack 

of skill on the part of the taxpayer or his or her advisors relating to the applicable rules.  

Simplifying the tax laws relating to international reporting may help to address some of the 

existing flaws in the system. Another remedy, is to provide fiscal authorities with a 

counterweight to honest tax mistakes and evil tax evasion relating to foreign earned income in 

the form of information exchange.  If anything, the foreign reporting rules of Canada and the 

United States, including the QI system, and the Bank Secrecy Act reveal the limitations of a 

voluntary compliance system. Checks and balances are needed.  FATCA seeks to address this 

second major impediment facing fiscal authorities in regard to compensating for individuals who 

intentionally scheme to evade their income tax and reporting obligations.  FATCA is a domestic 

unilateral approach to giving the United States eyes in foreign jurisdictions on its citizens 

investment activities therein which it currently lacks under its existing treaty network.      
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FATCA has been called the most extensive extraterritorial tax enforcement measure in 

U.S. history416 FATCA’s   intergovernmental   agreement   is   a   bilateral   treaty   of   enormous  

proportions delving into the financial affairs of citizens in a foreign sovereign country.  The 

intergovernmental agreement may also be viewed as a defacto ‘new   protocol’   to   the   tax  

conventions which the United States has with Canada, and other foreign countries.  To be 

certain, FATCA raises many questions: How will FATCA relate to other international and 

multinational developments to combat tax evasion? Will the implementation of FATCA drive or 

add momentum to a new era in combating international tax evasion based on automatic 

information exchange? What will happen if FATCA is only implemented by some jurisdictions?  

What is the relationship between FATCA and NAFTA? How will the United States use the 

information it obtains under FATCA? Under current law in Canada, Canadians of American 

heritage are largely immune to U.S. enforcement measures.417  Non-compliant Americans living 

in Canada may however, be unable to travel to the U.S. in the future.  Will the U.S. attempt to 

address limitations on her enforcement measures in combating international tax evasion?  What 

will  the  role  of  the  John’s  Doe  summons  be  under  FATCA? 

Chapter 2 aids in the understanding of how the misuse and inadequacies of our foreign 

reporting rules helps sustain and drive international tax evasion. Indeed, neither Canada nor the 

United States can rely solely on the voluntary reporting systems in their respective countries to 

provide the necessary taxpayer information to combat international tax evasion and to administer 

                                                 

416 See, David Jolly and Brian Knowlton, supra note 336.  Professor Rosenbloom interviewed for the article calls the 
legislation  “insane.”    Ibid.  See also, Michel & Rosenbloom, supra note 336 at 709. 
417 For a discussion of enforcement considerations of FATCA and FBAR reporting from a Canadian perspective, 
see,  Andrew  Bonham,  “FATCA  and  FBAR Reporting by Individuals: Enforcement Considerations from a Canadian 
Perspective”  (2012)  60  Canadian  Tax  J.  305. 



 
 

121 

an equitable fiscal system.  Armed with this insight, this study seeks in Chapter 3 (The Role of 

TIEAs – A Comparative Analysis) to address the questions of what TIEAs do and how they may 

help in the fight against international tax evasion.   
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CHAPTER 3.      The  Role  of  Canada’s  TIEAs (A Comparative Analysis) 

3.1 Introduction 

Chapter 3 begins by reviewing the policy objectives behind TIEAs.  In looking at the 

policy drivers behind TIEAs, consideration is given to their intended role in meeting the 

objectives given by the OECD around their purpose.  In addition, the goals of Canada and the 

United States with respect to TIEAs are reviewed.  In Chapter 5,  Canada’s  TIEAs are evaluated 

against all of these policy goals, as well as in contemplation of the overall all objectives of 

international tax policy discussed above in Chapter 1.  Chapter 4 provides important reference 

points to the analysis in Chapter 5, by examining the additional information gathering 

mechanisms that are generally available to Canada and the United States through the 

administrative and judicial process and under international agreements. 

After a review of the major policy drivers behind the creation and proliferation of TIEAs, 

the  chapter  will  examine  how  Canada’s  TIEAs work as a vehicle for the exchange of information 

between Canada and the other foreign jurisdictions.  Towards this end, select articles which deal 

with the exchange   of   information   process   under   Canada’s   TIEAs are described and then 

compared against: (1) the Model TIEA; (2) each other, i.e. Canadian TIEAs in force; and (3) an 

example of a TIEA used by United States, such as the TIEA between the United-States and the 

Cayman Islands.418  The TIEA between the United States and the Cayman islands is used as an 

example given the ongoing high profile that jurisdiction continues to have as a tax haven 

                                                 

418 A list containing each of the treaties compared in this chapter may be found in Appendix 1.  
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(hereafter,  the  “U.S.-Cayman  TIEA”).419  Finally, in the conclusion, a summary of the results of 

the comparative analysis is provided. 

TIEAs are bilateral agreements between two governments for the purpose of exchanging 

information with respect to taxes.420  As of March 2013, Canada has 16 TIEAs in force, 3 TIEAs 

signed but not yet in force, and 11 TIEAs under negotiation.421  In broad strokes, a TIEA is a 

treaty made out of a solitary article in a double tax convention dealing with the exchange of 

information.  By contrast, Canada has 90 ‘full   blown’   tax treaties in force.422  In terms of the 

‘legislative  process’  in  Canada,  TIEAs are tabled in the House of Commons for a period of 21 

sitting days, and following any questions or debate the Government ratifies the treaty through the 

signing of an Order in Council, but there is no additional legislative process involved.423 

                                                 

419 The Cayman Islands are listed as one of the top five tax-haven destinations for Canadian dollars in 2011, 
estimated  at  $25.8  billion.    See,  Janet  McFarland  and  Bill  Curry,  “Folio:  International  Tax  Havens,”  The Globe and 
Mail (5 April 5 2013). 
420 See, Model TIEA, supra note 166 at Preamble.  The Model TIEA is presented as both a multilateral instrument 
and a model for bilateral treaties or agreements. This thesis examines the latter model, as it is used by Canada and 
the United States. 
421 See,  Canada,  Department  of  Finance,  “Tax  Information  Exchange  Agreements”,  online:  www.fin.gc.ca/treaties-
conventions/tieaaerf-eng.asp.  
422 See,   Canada,  Department   of   Finance,   “Notices   of   Tax   Treaty  Developments”,   online:  www.fin.gc.ca/treaties-
conventions/treatystatus_-eng.asp.    For  an  excellent  discussion  of  the  history  of  Canada’s  tax  treaties,  including  an  
explanation of the use of tax treaties, and important policy considerations, see, Brian J. Arnold, Reforming Canada’s  
International Tax System Toward Coherence and Simplicity, supra note 60 at 319-370. 
423 OECD, Peer Review Report, Canada, 2011 supra note 177, at 57-58. 

http://www.fin.gc.ca/treaties-conventions/tieaaerf-eng.asp
http://www.fin.gc.ca/treaties-conventions/tieaaerf-eng.asp
http://www.fin.gc.ca/treaties-conventions/treatystatus_-eng.asp
http://www.fin.gc.ca/treaties-conventions/treatystatus_-eng.asp
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3.2 The Policy Behind TIEAs 

3.2.1 The Problems Created by Bank Secrecy  

The OECD identified tax havens as being one of the two primary contributors to harmful 

tax practices (the other being so called preferential tax regimes).424  The OECD further viewed 

tax havens as possessing four key identifying factors: (1) no or only nominal taxes; (2) lack of 

effective exchange of information; (3) lack of transparency; and (4) investment with no 

substantial activities.425  Among these attributes, the critical one being sought by individual 

investors,   and   the   ultimate   focus   of   the   OECD’s   Harmful   Tax   Competition   project,   was  

secrecy.426  The 1998 Report observed: 

Nevertheless, these tax haven jurisdictions do not allow tax administrations access 
to bank information for the critical purposes of detecting and preventing tax 
avoidance which, from the perspectives of raising revenue and controlling base 
erosion from financial and other service activities, are as important as curbing tax 
fraud.  Thus, the lack of effective exchange of information is one of the key 
factors in identifying a tax haven since it limits access by tax authorities to the 
information required for the correct and timely application of tax laws.427 

Taxpayers use bank secrecy laws in foreign jurisdictions to both hide their illegal 

activities   from   governments   and   to   escape   tax.         A   tax   haven   or   foreign   jurisdiction’s   bank  

secrecy laws impede the access to and analysis of records of financial transactions by fiscal and 

law enforcement authorities.   As a result, these bank secrecy rules can and do hinder the 

                                                 

424 See discussion in Section 1.4 The New International Consensus for Global Transparency and Exchange of 
Information above. 
425 1998 Report, supra note 132 at 24. 
426 Robert  T.  Kudrle,  “The  OECD’s  Harmful  Tax  Competition  Initiative  and  the  Tax  Havens:  From  Bombshell   to  
Damp  Squib”  supra note 50 at 5. 
427 See, 1998 Report supra note 132 at 15. 
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effective  administration  and  enforcement  of  a  country’s  laws.428  In addition, bank secrecy laws 

distort the distribution of the tax burden and call into question the fairness of the tax system by 

allowing some taxpayers to evade income on their offshore accounts.429  Moreover, bank secrecy 

can create unjustified advantages between different categories of income such as mobile capital 

vs. income derived from employment or immovable property.430 

Allowing fiscal authorities to access valuable information about bank deposits and 

withdrawals can unlock a treasure trove of pathways to discovering the existence of a number of 

improprieties which may otherwise remain concealed, such as: unreported legal or illegal 

income; false deductions; back to back loan transactions; sham transactions; and identification of 

bribes or suspicious payments.431  Permitting greater access to such bank information may also 

be used for the collection of tax liabilities.432  In 2000, the OECD believed that these problems 

were being exponentially compounded through the availability of bank secrecy jurisdictions and 

advocated the use of specific request for information to facilitate direct or indirect access to bank 

information.433   

                                                 

428 OECD, Improving Access to Bank Information for Tax Purposes (Paris: OECD, 2000) at 7.  Without such 
records, a tax authority may be unable to determine and collect the correct amount of tax.  Ibid. at 9.  Denying 
access to bank records also greatly facilitates money laundering schemes that deal with the proceeds of crimes, so 
that their illegal origins can be concealed.  Ibid. at 25. 
429 Ibid. 
430 Ibid. 
431 Ibid. at 8. 
432 Ibid. 
433 Ibid. at 13. 
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3.2.2 The  OECD’s  Response 

As the OECD observed, the lack of effective exchange of information by tax havens 

denies fiscal authorities access to bank information critical to preventing tax avoidance, base 

erosion, and raising revenue.434  Information exchange is a term or art and refers to “agreed  

international  standards  on  transparency  and  effective  exchange  of  information.”435 

The  initial  aims  of  the  OECD’s  Harmful  Tax  Competition  project  were  to  (1)  identify  and  

eliminate harmful features of preferential tax regimes in   OECD   countries;;   (2)   identify   ‘tax  

havens’  and  seek  their  commitments  to  the  principles  of  transparency  and  effective  exchange  of  

information and (3) encourage association with the project by other non-OECD countries.436  In 

2000, the OECD established the Global Forum.437 The Global Forum developed the Model 

Agreement on Exchange of Information in Tax Matters in 2002 to address the issues arising from 

                                                 

434 1998 Report, supra note 132 at 24. 
435 See,  Adrian  Sawyer,  “Peer  Review  of  Tax  Information  Exchange  Agreements:   Is   it  More  Than  Just  About   the  
Numbers?”   (2011)  26  Australian  Tax  Forum  397   at   405   (observing   that   information   exchange  mechanism   under  
TIEAs is fundamentally flawed).  The OECD has broken down the international standard into 10 essential elements 
concerning the subject categories of: (a) availability of information; (b) account information; and (c) exchange of 
information.  The latter category is further broken down into: (1) exchange of information mechanisms should 
provide  for  effective  exchange  of  information;;  (2)  the  jurisdictions’  network  of  information  exchange  should  cover  
all  relevant  partners;;  (3)  the  jurisdiction’s  mechanism  for  exchange  of  information  should  have  adequate provisions 
to ensure the confidentiality of information received; (4) the exchange of information mechanism should respect the 
rights and safeguards of the taxpayer and third parties; and (5) the jurisdiction should provide information under its 
network  of  agreements  in  a  timely  manner.  See,  OECD,  “Tax  Transparency  2011:  Report  on  Progress,”   supra note 
165 at 53. 
436 OECD, The  OECD’s  Project  on  Harmful  Tax  Practices:  2006  Update  on  Progress  in  Member  Countries, supra 
note 144, at 2-3. 
437 Ibid. 
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the harmful tax practices project.438  The lack of effective exchange of information was viewed 

by the OECD as one of the key criteria in determining harmful tax practices.439 

A primary objective of the Model TIEA was to compel tax haven jurisdictions to enact 

laws to override their bank secrecy rules.440  The Model TIEA was intended to establish the 

standard of what constitutes effective exchange of information for purposes of the Harmful Tax 

Competition Project.441  Article 5 (Exchange of Information Upon Request) of the Model TIEA 

requires that each Contracting Party have the authority to obtain upon request information held 

by banks and other financial institutions notwithstanding local bank secrecy and confidentiality 

laws.  This standard was a significant change from then existing information exchange language 

in Article 26 in OECD Model Tax Treaty which did not require a Contracting State to supply 

information that was not obtainable under its laws.442  Although the Model TIEA represented an 

                                                 

438 OECD, OECD’s  Current  Tax  Agenda, supra note 135 at 84.  The Model TIEA emerged from work by the OECD 
to address harmful tax practices and to develop a legal instrument that could be used to establish effective exchange 
of information.  See, Model TIEA, supra note 166  at  Introduction,  paragraph  3.    See  also,  David  E.  Spencer,  “OECD  
Model  Agreement   Is  A  Major  Advance   in   Information  Exchange”   (2002)   13   J.   Int’l   Tax   2;;   and  Adrian   Sawyer,  
“Peer  Review  of  Tax  Information  Exchange  Agreements:  Is  it  More  Than  Just  About  the Numbers?" supra note 428 
at 399. 
439 See, Model TIEA, supra note 166 at Introduction, paragraph 3 (citing the 1998 Report). 
440 See,  David  E.  Spencer,  ‘OECD  Model  Agreement  Is  A  Major  Advance  in  Information  Exchange”  supra note 431 
at 2.  Professor Sawyer observes that the OECD was focused around the goal of proliferating the number of TIEAs 
through encouraging tax haven jurisdictions to sign the required minimum twelve agreements to be removed from 
the  OECD’s  blacklist.    See,  Adrian  Sawyer,  supra note 435 at 403.    The  “blacklist”  stigma  referred  to  jurisdictions  
which  lacked  the  OECD’s  standards  on  transparency  and  information  exchange.  Ibid. Tax havens which enter into at 
least  12  TIEAs  are  bestowed  instead,  the  respectable  aura  of  “white  country”  status.     For a detailed review of the 
OECD’s  tax  haven  lists  see,  Dries  Lesage,  “The  G20  and  Tax  Havens:  Maintaining  the  Momentum?”  (Symposium  
on Governing the Global Economy: The Role of the G20 at University of Toronto, Munk School of Global Affairs, 
18 June 2010) [Unpublished].      See   also,   Nathan   Boidman,   “New   TIEAs   Extend   the   Playing   Field   for   Canada’s  
Multinational  Enterprises”  (2010)  59  Tax  Notes  International  209,  at  212  (describing  Canada’s  TIEA  effort  to  learn  
about undisclosed income from Canadian account holders by rewarding tax haven jurisdictions with Canadian 
investment). 
441 See, Model TIEA, supra note 166 at Introduction, paragraph 6. 
442 Ibid. at  2.  The  Model  OECD  Convention  (2005)  version  added  new  paragraph  26(5),  which  provided,  “In  no  case  
shall the provisions of paragraph 3 be construed to permit a Contracting State to decline to supply information solely 
because the information is held by a bank, other financial institution, nominee or person acting in an agency or a 
fiduciary capacity or because it relates  to  ownership  interests  in  a  person.” 
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important first step towards improving co-operation with respect to the exchange of information, 

its effectiveness as a weapon against tax evasion today is seriously challenged in Chapter 5 

below. 

In April 2013, one of the last remaining outposts for bank secrecy, Luxembourg 

announced its decision to exchange information with the rest of the European Union on EU 

holders of bank accounts in its country.443  The move will end the policy of many decades which 

made this jurisdiction of less than 100,000 persons one of the largest financial centers in Europe.  

Although urged by the EU to end its practice for years, the move comes instead as a result of 

Luxembourg’s  negotiation  of   the   implementation  of   information  exchange  under  FATCA  with  

the United States.444  Although explored more in Chapter 5, it is particularly relevant to the 

ultimate research in this thesis to note that the United States   is      “super-upgrading”   its   TIEA  

system through the implementation of FATCA and fuelling a drive to a new standard in 

exchange of information between countries to automatic exchange of information.445  In March, 

2013, the Cayman Islands announced that it would be entering into a new information exchange 

agreement with the U.S. under FATCA.446  

                                                 

443 Vanessa  Mock,  “Luxembourg   to  Disclose  Bank-Account  Data”  The Wall Street Journal (11 April 2013).  The 
move  leaves  Austria  as  the  only  EU  member  state  which  does  not  share  foreign  clients’  data  with  their  home  state.  
Austria believes that automatic information exchange involves a grave interference with individual privacy rights, 
and instead, remits a 35 percent withholding tax on interest income earned in Austrian banks, without disclosing the 
account   holder’s   identity.   See,   David   Jolly   and   James  Kanter,   “Austria,   Under   Pressure,   Defends   Bank   Secrecy  
Rules”  New York Times (13 April 2013). 
444 Ibid. 
445 See Chapter 5 below. 
446 On March 15, 2013, the Cayman Islands Government announced that it would adopt a Model 1 IGA in response 
to FATCA.  See Cayman Opts for Model 1 IGA for FATCA, online at: 
www.caymanfinance.gov.ky/portal/page?_pageid+4081,7298820&_dad=portal&_schema=PORTAL. 

http://www.caymanfinance.gov.ky/portal/page?_pageid+4081,7298820&_dad=portal&_schema=PORTAL
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3.2.3 The  Policy  Behind  Canada’s  TIEAs 

By way of background, the United States first began using TIEAs in the early 1980s.447  

In   the   U.S.   context   a   TIEA   is   an   ‘executive   agreement’   entered   into   by   the   Administration  

without the consent or advice of the Senate.  The U.S. recognized that bank secrecy played a 

crucial role in assisting taxpayers to evade U.S. income taxes.448  TIEAs were developed as a 

tool to enable the U.S. to obtain foreign tax information on investment income of U.S. 

taxpayers.449 In  the  early  1980’s,  the  U.S.  Treasury  suggested  that  TIEAs could reduce tax flight 

by building information bridges to tax havens with which the U.S. had no tax treaties.450  A 

further objective of TIEAs was the promotion of international cooperation in criminal and civil 

tax matters through the exchange of information process.451 

As of May 2013, Canada has entered into 96 tax treaties and signed 20 TIEAs.  A 

generally held view is that Canada initially climbed onto the TIEA band wagon in 2007 to 

support   the  OECD’s  Harmful   Tax  Competition   project   and   combat   tax   evasion.452 While this 

                                                 

447 The U.S. signed its first TIEA with Barbados in November 1984.  As of May 2013, the United States has signed 
61 tax treaties, and 30 TIEAs. 
448 See,   Steven   A.   Dean,   “More   Cooperation,   Less   Uniformity:   Tax   Deharmonization   and   the   Future   of   the 
International  Tax  Regime”  (2009)  84  Tul.  L.  Rev.  125  at  135-136 (advocating economic cooperation in sharing tax 
revenues over tax harmonization). 
449 Ibid.   at  136;;  and  Bruce  Zagaris,   “The  Procedural  Aspects  of  U.S.  Tax  Policy  Towards  Developing  Countries: 
Too  Many  Sticks  and  No  Carrots?”  (2003)  35  Geo.  Wash.  Int’l  L.  Rev.  331,  332-34. 
450 See,  Steven  A.  Dean,  “The  Incomplete  Global  Market  for  Tax  Information,”  supra note 123 at 642. 
451 See, U.S., United States Congress, J. Comm. on Taxation, Explanation of Proposed Protocol to the Income Tax 
Treaty Between the United States and Switzerland, supra note 8 at 29. 
452 See Canada, Department of Finance, The Budget Plan 2007 (Ottawa: Department of Finance, 2007), online: 
http://www.budget.gc.ca/2007/pdf/bp2007e.pdf  (acknowledging   the   ‘greatest   challenges   CRA   faces   in   enforcing  
Canada’s  tax  laws  are  in  respect  of  income  earned  in  countries  with  which  Canada  does  not  have  a  tax  treaty.’  Ibid. 
at 243;  and proposing to extend the exemption for dividends received out of active business income earned by 
foreign affiliates resident in treaty countries to also include active business income earned by a foreign affiliate 
residing in a country that has agree to a TIEA with Canada. Ibid.    at  422).    See  also,  Nathan  Boidman,  “New  TIEAs  
Extend  the  Playing  Field  for  Canada’s  Multinational  Enterprises”  supra note  440  (describing  Canada’s  TIEA  effort  
to learn about undisclosed income from Canadian account holders by rewarding tax haven jurisdictions with 

http://www.budget.gc.ca/2007/pdf/bp2007e.pdf
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ultimately became a key policy driver for the government in supporting TIEAs, in 2007, the 

government’s  primary  motivation behind TIEAs was to use information exchange to enforce new 

rules which sought to trace interest and other deductions to the earning of exempt foreign source 

income through, for example, double dip cross border financing structures.453  In addition to 

combating tax evasion, as described below, TIEAs also enabled MNEs to obtain preferred tax 

benefits by expanding the list of low tax jurisdictions they could invest in.454  Canada continues 

to embrace the notion that concluding TIEAs demonstrates its commitment to combating 

international tax evasion and ensuring tax fairness by adhering to the standard developed by the 

OECD.455  This new policy also required that all new treaties and revisions to existing treaties 

include the OECD standard.456  It is interesting to note, quite shockingly, that approximately 80 

of  Canada’s  96  tax  treaties  fail  to  contain  paragraph  5  (the  anti-bank secrecy clause) of Article 26 

                                                                                                                                                             

Canadian   investment).   See   also,   Sandra   Slaats,   “Financing   Foreign   Affiliates:   An   Overview   of   the   Canadian  
Proposals   and   the   Rules   in   Selected   Countries”   (2007)   55   Can.   Tax   J.   676   at   679   (observing   that   although   the  
rational for extending exempt surplus status to countries willing to sign a TIEA, including in pure tax havens, is not 
exactly clear, it may be motivated by the desire to obtain information to combat tax evasion by Canadian individual 
investors). 
453 See, Jinyan Li, Cockfied, & Wilkie, supra note 59 at 380.  For further policy discussion surrounding interest 
deductions   and   the   exempt   surplus   regime,   see,   Arthur   J.   Cockfield,   “Finding   Silver   Linings   in   the   Storm:   An  
Evaluation of Recent Canada-U.S. Crossborder Tax Developments”  (2008)  C.D.  Howe  Institute  Commentary,  Tax  
Competitiveness Program, online: http://www.cdhowe.org/pdf/Commentary_272.pdf (observing that in 2007 Ottawa 
initially proposed denying interest deductions for any interest expense that could be traced to earnings-exempt 
foreign-source income). Ibid.   at   10.      See   also,   Tim   Edgar,   Jonathan   Farrar,   Amin   Mawani,   “Foreign   Direct  
Investment, Thin Capitalization, and the Interest Expense Deduction: A Policy  Analysis”  (2008)  56  Can.  Tax  J.  803  
(discussing interest deductibility restrictions relating to both inbound and outbound investment, comparing the 
approaches of multiple jurisdictions). For a technical review of double dips and the revised proposal on interest 
deductibility  see,  Geoffrey  S.  Turner,  “Finance’s  May  14,  2007  Revised  Interest  Deductibility  Proposals  – An  ‘Anti-
Double-Dip  Initiative’”  Tax Topics (5 July 2007) at 1. 
454 See,   Advisory   Panel   on   Canada’s   System   of   International   Taxation,   Final   Report:   Enhancing   Canada’s  
International Tax Advantage (Ottawa: Department of Finance, 2008) at 27.  
455 Ibid. 
456 See,  Canada,  Department  of  Finance,  News  Release,  “Canada  Signs  Tax  Information  Exchange  Agreement  with  
Liechtenstein,”   (31   January  2013),   online: http://news.gc.ca/web/article-eng.do?nid=718269.  While it is true that 
many of these countries are not tax havens in the sense that they have high tax rates, and would not be an ideal 
location for tax evaders, the list includes a number of jurisdictions widely regarded as tax havens, including 
countries where exchange of information may be useful to combat other crimes such as money-laundering and 
terrorism (e.g., Austria, Luxembourg, Cyprus, UAE, Pakistan.). 

http://www.cdhowe.org/pdf/Commentary_272.pdf
http://news.gc.ca/web/article-eng.do?nid=718269
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of the Model OECD Treaty, which as described above was the centerpiece of the Harmful Tax 

Competition project.457 

Certain   parallels   may   be   found   between   the   tax   policy   behind   Canada’s   network   of  

comprehensive tax treaties, and her ever expanding TIEA network.  In his research on Canada’s  

tax treaty system, Professor Brian Arnold observed that from 1972 (when Canada had 16 treaties 

in force) to 2008  (when  Canada  had  86  comprehensive  tax  treaties  in  force)  the  country’s  treaty  

network had grown at an extraordinary rate.458  Professor Arnold links this large scale expansion 

(600 percent over 35 years) to the introduction of the foreign affiliate rules in 1972.459  Canada 

also used the tax advantage of exempt surplus status to lure foreign countries into signing tax 

treaties with the lure of Canadian investment.460  

In the numbers, Professor Arnold observes that while indeed many of these countries are 

major trading partners, many of the countries (like Armenia, Ivory Coast, Kurdistan, Kyrgystan) 

are in fact only minor trading partners.461  Professor Arnold believes that Canada does not need 

                                                 

457 For a list of the 80 double tax conventions which Canada has signed and which do not contain either paragraph 5 
(anti-bank secrecy clause) or paragraph 4 (which obligates a Contracting Partner to obtain the requested information 
even if the requested Party does not need that information for its own tax administration purposes) of Article 26 of 
the OECD Model Tax Treaty, see OECD Canadian Agreements online: www.eoi-
tax.org/jurisdictions/CA#agreements.  
458 See, Brian Arnold, Reforming  Canada’s  International  Tax  System,  Toward  Coherence  and  Simplicity, supra note 
60 at 320-321. 
459 Ibid.  Prior to their enactment of the foreign affiliate rules, Professor Arnold explains that Canadian  based  MNE’s  
could repatriate profits from foreign corporations on an exempt basis. However, under the new foreign affiliate rules 
(which required the foreign affiliate to be resident and doing business in a country with which Canada had a tax 
treaty) continuing this economic treatment would be very difficult, and hence, the exigency to expand the Canadian 
treaty network.  Ibid. 
460 See, H. Kerr, K. McKenzie and J. Mintz eds., Tax Policy in Canada (Toronto: Canadian Tax Foundation, 2012), 
Chapter 12. 
461 See, Brian Arnold, Reforming  Canada’s  International  Tax  System,  Toward  Coherence  and  Simplicity, supra note 
60 at 322. (observing that if Canada adopted a complex exemption system, this would eliminate the need to enter 
into tax treaties with every jurisdiction that a Canadian company  carries on an active business with). 

http://www.eoi-tax.org/jurisdictions/CA#agreements
http://www.eoi-tax.org/jurisdictions/CA#agreements
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this many comprehensive treaties (citing Australia has about 44, and the U.S. about 60) and that 

this large number is a mistake   because   it   puts   unnecessary   pressure   on   Canada’s   treaty  

network.462  As explained below, Professor Arnold believes the pathway to correcting this 

approach is linked to  Canada’s  policy  on  territorial  vs.  worldwide  taxation  involving  the  complex  

rules contained in the Act involving exempt surplus.463 

Income earned by a Canadian taxpayer through a foreign corporation is taxed under a set 

of rules known as the foreign affiliate rules.464  These rules can be incredibly complex, and no 

attempt to summarize them is made here.  Basically, under this regime, where a corporation 

formed in Canada owns a foreign affiliate which is resident and carries on its business in a 

country with which Canada has a tax treaty, active business income earned by that foreign 

affiliate is generally not taxable in Canada until it is repatriated as a dividend to the 

corporation.465  Accordingly,  under  Canada’s  quasi-territorial approach to international taxation, 

Canadian  based  MNE’s  with  foreign  affiliates  are  able  to  invest  in  foreign  countries  that  have  a  

tax  treaty  with  Canada,  and  repatriate  actual  or  ‘deemed’  ‘active  business’  profits  back  to  Canada  

without further taxation to the Canadian parent.466 However, if a foreign affiliate is not resident 

or does not carry on business in a country that has a treaty with Canada, the so-called credit 

                                                 

462 Ibid. 
463 Ibid. Observing that if Canada adopted a complex exemption system, this would eliminate the need to enter into 
tax treaties with every jurisdiction that a Canadian company carries on an active business with. 
464 For a detailed explanation of the foreign affiliate regime, see generally, Angelo Nikolakakis, Taxation of Foreign 
Affiliates, supra note 93. 
465 See,   Advisory   Panel   on   Canada’s   System   of   International   Taxation,   Final Report:   Enhancing   Canada’s  
International Tax Advantage, supra note 454 at 22.  These rules apply where the Canadian taxpayer, either alone or 
with related investors, owns at least 10 percent direct or indirect interest in any class of shares of the foreign 
corporation.  Ibid. at 21. 
466 See,  Nathan  Boidman,  “Draft  Regs  for  Novel  Use  of  TIEAs”  (2008)  51  Tax  Notes  International  228.     
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method applies, and a tax credit is allowed for underlying foreign income and withholding taxes 

attributable to the income.467 

The centerpiece of the Canadian TIEA initiative unveiled in the 2007 budget lay in an 

economic  ‘carrot  and  stick’  incentive  approach  to  inducing  tax  havens  to  enter  into  TIEAs with 

Canada.468  Canada hoped to entice tax haven jurisdictions into signing TIEAs with Ottawa 

through the lure of increased investments by Canadian MNEs into the various island economies.  

In   a   nutshell,   here’s   how   it   worked.   The   March   2007   Federal   budget   proposed   similar   tax  

treatment (repatriation of profits under the exempt surplus model) for  Canadian  based  MNE’s  

that were to invest in tax haven jurisdictions which entered into a TIEA with Canada.469  In the 

absence of such income tax treaties, profits of Canadian subsidiaries based in such jurisdictions 

as the Cayman Islands or Bermuda which did not qualify as exempt surplus, were classified as 

‘taxable  surplus’  and  on  repatriation  to  Canada  were  subject  to  tax  on  credit  basis.470  From an 

international tax policy perspective, the linkage between TIEAs and the exemption for active 

business  income  signaled  the  government’s  intention  to  expand  the  existing  exemption  system.471  

Canada appeared to be more focused on providing Canadian based MNEs with additional low 

                                                 

467 See,   Advisory   Panel   on   Canada’s   System   of   International   Taxation,   Final   Report:   Enhancing   Canada’s  
International Tax Advantage, supra note 454 at 21. 
468 See,  Lorne  Saltman,  “The  Carrot  and  the  Stick:  Canada’s  Approach  to  TIEAs,”  (2007)  Tax  Notes  International  
951;;  Nathan  Boidman,  “Draft  Regs  for  Novel  Use  of  TIEAs,”  supra note 466 at 228.   
469 Nathan  Boidman,  “New  TIEAs  Extend  the  Playing  Field  for  Canada’s  Multinational  Enterprises,”  supra note 440 
at 210.  However, as Professor Edgar and others have noted with the new extension of exempt surplus status to 
TIEAs (which are primarily being signed with jurisdictions that have little to no income tax), the presence of a tax 
treaty has become a poor proxy for a level of tax in a foreign country to justify exempt treatment.  See, Tim Edgar, 
Jonathan   Farrar,   Amin   Mawani,   “Foreign   Direct   Investment,   Thin   Capitalization,   and   the   Interest   Expense  
Deduction:  A  Policy  Analysis,”  supra note 453 at 7. 
470 Ibid.   
471 See, H. Kerr, K. McKenzie and J. Mintz eds., Tax Policy in Canada supra note 460 at 12:40. 
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tax cost jurisdictions to utilize, than with obtaining tax information on taxpayers hiding money 

offshore. 472 

The flip-side   (the   “stick”)   of   Canada’s   TIEA   policy   was   that   the   Canadian   parent  

company of a foreign affiliate would be subject to taxation on an accrual basis on profits 

(including active business income) earned in tax haven jurisdictions which generally failed to 

conclude a TIEA within five years of following the start of negotiations (or the date on which 

Canada proposed negotiations—whichever occurred first).473 

Canada signed its first of 16 TIEAs with the Netherlands Antilles in 2009. It is 

negotiating TIEAs with some 16 additional jurisdictions.474 Canada continues to rely on this 

economic incentive for tax havens to enter into TIEAs.475  Moreover, Canada also relies on 

TIEAs to provide an effective exchange of information to combat international tax evasion, and 

to promote horizontal and vertical equity in the tax system in Canada.476   

                                                 

472 Nathan  Boidman,  “New  TIEAs  Extend  the  Playing  Field  for  Canada’s  Multinational  Enterprises,”  supra note 440 
at  210  (observing  “In  other  words,  for  Canadian-based  MNEs  that,  in  general  are  fully  compliant  with  Canada’s  tax  
laws, the significance of the signing of the TIEAs has nothing to do with information that will be exchanged 
thereunder.  Rather, TIEAs can serve to make such countries an attractive place for Canadian companies to carry on 
business”).    An  interesting  parallel  is  to  note  that  that  Professor  Arnold  observed  the  primary  impetus  why  Canada  
entered into tax treaties after 1972 was the exemption for dividends from foreign affiliates. See Brian Arnold, 
Reforming  Canada’s  International  Tax  System,  Toward  Coherence  and  Simplicity, supra note 60, at 321. 
473 Ibid. at 210-211.      See   also,   Patrick   Marley   and   Susan   Wooles,   “Canada’s   Tax   Information   Exchange 
Agreements:  Impact  on  Tax  Planning”  (2010)  39  Tax  Management  International  Journal  606-608. 
474 See,  Canada,  Department  of  Finance,  News  Release,  “Canada  Signs  Tax  Information  Exchange  Agreement  with  
Liechtenstein”  (31  January  2013)  online:  http://news.gc.ca/web/article-eng.do?nid=718269.  
475 See, Canada, Department of Finance, Tax Treaties and Tax Information Exchange Agreements /   Canada’s  
Economic Action Plan, online: http://actionplan.gc.ca/en/initiative/tax-treaties-and-tax-information-exchange-
agreements.   
476 Ibid. 

http://news.gc.ca/web/article-eng.do?nid=718269
http://actionplan.gc.ca/en/initiative/tax-treaties-and-tax-information-exchange-agreements
http://actionplan.gc.ca/en/initiative/tax-treaties-and-tax-information-exchange-agreements
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In 2008, the advisory panel recommended an extension of the exemption system for all 

foreign active business income based on a number of considerations including the fact that the 

system currently exempts most active business income repatriated to Canada.477  As a result of 

this recommendation, the advisory panel also believed that the exemption system should be 

detached from both tax treaties and TIEAs.478 

3.3 A  Comparison  of  Canada’s  TIEAs 

The  focus  of  this  part  of  the  chapter  is  to  examine  Canada’s  TIEAs and to compare them 

to: the OECD Model TIEA; each other; and to TIEA used by the United States.  The format for 

comparing  Canada’s  TIEAs is as follows: (1) a copy of the applicable Article from the Model 

TIEA is reproduced; (2) following the language of the Article, a table is produced which contains 

notes indicating whether the language of each Canadian TIEA tracks the Model TIEA or is 

different; and (3) finally, a commentary describing the purpose of the article is provided, together 

with a conclusion regarding any notable similarities or distinctions.479 

                                                 

477 See, H, K. McKenzie and J. Mintz eds., Tax Policy in Canada, supra note 460 at 12:40.  See also Brian Arnold, 
Reforming  Canada’s  International  Tax  System,  Towards  Coherence  and  Simplicity, supra note 60 at 322. 
478 See,   Advisory   Panel   on   Canada’s   System   of   International   Taxation,   Final   Report:   Enhancing   Canada’s  
International Tax Advantage, supra note 447 at 27. 
479 Peter Blessing used tables to compare provisions of double tax conventions of the United States.  The use of 
tables   to   compare   Canada’s   TIEAs   is   inspired   by   this   approach.   The   underlying   legal   instruments   examined   in 
Chapter   3,   TIEAs,   are   altogether   different   from   those   studied   in   Blessing’s   work,   and   the   format   of   the   tables,  
organization of the data, and analysis are original to this study. See, R. E. Andersen, Analysis of United States 
Income Tax Treaties (Thomson Reuters/WG&L, 2013) (Mr. Blessing was the original author of this work). 
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3.3.1.1 Article 1 – Object and Scope of the Agreement 

Article 1 of the Model TIEA provides as follows: 

The competent authorities of the Contracting Parties shall provide assistance 
through exchange of information that is foreseeably relevant to the administration 
and enforcement of the domestic laws of the Contracting Parties concerning taxes 
covered by this Agreement. Such information shall include information that is 
foreseeably relevant to the determination, assessment and collection of such taxes, 
the recovery and enforcement of tax claims, or the investigation or prosecution of 
tax matters. Information shall be exchanged in accordance with the provisions of 
this Agreement and shall be treated as confidential in the manner provided in 
Article 8. The rights and safeguards secured to persons by the laws or 
administrative practice of the requested Party remain applicable to the extent that 
they do not unduly prevent or delay effective exchange of information. 480 

3.3.1.2 Table on Article 1 – Object and Scope of This Agreement  

Anguilla   (b) 
Aruba    (a) 
Bahamas, The   (a) 
Bermuda   (b), (c) 
Cayman Islands  (a) 
Costa Rica   (a) 
Dominica   (a) 
Guernsey   (d),(e) 
Isle of Man   (d),(e) 
Jersey    (a),(e) 
Liechtenstein   (a) 
Panama   (a) 
Saint Kitts and Nevis  (a) 
Saint Lucia   (a) 
Saint Vincent and    
The Grenadines  (a) 
San Marino   (f) 
Turks and Caicos Islands (b) 
Uruguay   (a) 
United States – Cayman  (g) 

                                                 

480 See, Model TIEA, supra note 166 at Art. 1. 
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Notes 

(a) Agreement contains identical or substantially similar language to the Model TIEA. 

(b) Same as (a), except that the Article notably does not contain the last sentence noting 
that individual rights and safeguards are not to unduly prevent or delay the effective 
exchange of information between the competent authorities of the Parties. 

(c) The   article   uses   a   narrower   scope   of   “information   that   is   relevant”   rather   than  
“foreseeably  relevant”. 

(d) Same as (a), except in a new last sentence, the requested Party agrees to use its best 
endeavours to ensure that the effective exchange of information is not unduly 
prevented or delayed. 

(e) The language of Article 2 (Jurisdiction) has been added to Article 1. 

(f) Same as (a), except that the Contracting Parties acknowledge that the rights and 
safeguards of individuals under the laws and administrative practice of the requested 
party remain applicable, without any limitation.  To further dilute the importance of 
the exchange of information, the Article contains no language regarding the requested 
Party’s  affirmation  that  its  safeguards  for  taxpayers  shall  not  unduly  prevent  or  delay  
the effective exchange of information. 

(g) Additionally, a requested Party is not obligated to provide information which is 
neither held by its authorities nor in the possession of nor obtainable by persons who 
are within its territorial jurisdiction.  Jersey has combined the language of Article 2 
(Jurisdiction) into the language found in Article 1. 

(h) In   lieu  of   the   term  “foreseeably   relevant,”   the  U.S.-Cayman TIEA uses the broader 
standard   “information   that  may   be   relevant”   found   in   the  U.S.  Model   Income  Tax  
Convention.481 

3.3.1.3 Commentary 

Article 1 of the Model TIEA describes the nature of the agreement being one of providing 

assistance in tax matters via the exchange of information for the administration and enforcement 

of the tax laws of the Contracting Parties.482  Article 1 sets forth certain expectations regarding 

                                                 

481 See, U.S., Internal Revenue Service, United States Model Income Tax Convention (Washington, D.C.: Treasury 
Department, 2006) at Art. 26 (Exchange of Information and Administrative Assistance). 
482 See, Model TIEA supra note 166, at Commentary to Art. 1, para. 2,  
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the scope and circumstances involving the exchange of information by the Contracting Parties so 

as to strike a balance between rights granted to persons in the requested Party and the need for 

effective information exchange.483  Towards this end, the Contracting Parties agree to the 

exchange of information that is foreseeably relevant to the administration and enforcement of the 

laws of the applicant Party on taxes covered under the Agreement.484  The foreseeable relevance 

standard is aimed at providing the widest possible bridge for information exchange, without 

allowing for fishing expeditions, for example, speculative requests for information that have no 

apparent connection to an open inquiry or investigation.485  Article 1 also acknowledges that 

while the requested Party may have laws granting rights to persons situated there (e.g., 

notification requirements), such rights and safeguards are not to be applied in a manner that 

unduly prevents or delays the effective exchange of information.486 

While  there  appears  to  be  a  digression  from  the  “foreseeably  relevant”  standard  in  regard 

to   Bermuda,   overall,   according   to   the   Peer   Review   Report,   Canada’s   TIEAs meet the 

“foreseeably  relevant”  standard  described  in  the  2005  Model  Commentary to Article 26 and the 

Model TIEA.487  The broader language in the U.S.-Cayman TIEA derives from Section 7602 of 

                                                 

483 See, Model TIEA, ibid. at Commentary to Art. 1, para. 6. 
484 Model TIEA, ibid. at Commentary to Art. 1, para. 3. 
485 Ibid. In accepting this standard, the Contracting Parties are acknowledging that information may be requested 
during an ongoing investigation and prior to the arrival of a definite assessment of the value of information to that 
investigation.  Model TIEA, ibid. at Commentary to Art. 1, para. 4.  The standard of foreseeable relevance is also 
used in the Joint Council of Europe/OECD Convention on Mutual Administrative Assistance in Tax Matters 
(discussed below).  See also, OECD, Peer Review Report, Canada, 2011, supra note 177 at 52. 
486 See, Model TIEA, supra note 166 at Commentary to Art. 1, para. 3. 
487 OECD, Peer Review Report, Canada, 2011 supra note 177 at 54. 
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the  Code  (authorizing  the  IRS  to  examine  “any books, papers, records, or other data which may 

be  relevant  or  material.”).488 

3.3.2.1 Article 2 – Jurisdiction 

Article 2 of the Model TIEA provides as follows: 

A Requested Party is not obligated to provide information which is neither held 
by its authorities nor in the possession or control of persons who are within its 
territorial jurisdiction.489 

3.3.2.2 Table on Article 2 (Jurisdiction) 

Anguilla   (a) 
Aruba    (a) 
Bahamas, The   (a) 
Bermuda   (a) 
Cayman Islands  (a) 
Costa Rica   (a) 
Dominica   (a) 
Guernsey   (b) 
Isle of Man   (b) 
Jersey    (b) 
Liechtenstein   (a) 
Panama   (a) 
Saint Kitts and Nevis  (a) 
Saint Lucia   (a) 
Saint Vincent and  
The Grenadines  (a) 
San Marino   (a) 
Turks and Caicos Islands (a) 
Uruguay   (a) 
United States – Cayman (c) 

                                                 

488 See also, U.S., Internal Revenue Service, United States Model Income Tax Convention, supra note 481 at Article 
26 at 86. 
489 The Model TIEA, supra note 166. 
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Notes 

(a) The agreement contains identical or substantially similar language to the Model TIEA. 

(b) The  agreement  provides  alternate  language  to  the  effect  that  “A  requested  Party  is  not  
obliged to provide information which is neither held by its authorities nor in 
possession   of   nor   obtainable   by   persons  who   are  within   its   territorial   jurisdiction.”    
This is a lower standard by eliminating the word control and by inserting an 
alternative wording which permits the requested Party to in its discretion exclude 
information which is not obtainable by persons in its jurisdiction. 

(c) The   agreement   provides   alternate   language   to   the   effect   that   “information   shall   be  
provided in accordance with this Agreement by the competent authority of the 
requested party: (a) without regard to whether the person to whom the information 
relates is, or whether the information is held by, a resident or national of a party; and 
(b) provided that the information is present within the territory, or in the possession or 
control  of  a  person  subject  to  the  jurisdiction,  of  the  requested  part.” 

3.3.2.3 Commentary 

Article 2 adds further clarity to the scope of the responsibilities of the parties to the 

Model TIEA.  Article 2 encompasses issues of sovereignty relating to the boundaries through 

which a requested Party is agreeing to be responsible for in its undertakings to provide 

information within the framework of the TIEA.  Generally, a requested Party is not obligated to 

provide information which its government agencies do not hold.  Furthermore, a requested Party 

is not obligated to provide information which is not in the possession or control of persons within 

its territorial jurisdiction.490  Canada’s   TIEAs are consistent with the language and intent of 

Article 2 of the Model TIEAs, are uniform compared to one another (with the exceptions noted 

above).  Although the U.S.-Cayman TIEA contains different wording, the meaning conveyed is 

in substance similar to the Canadian TIEAs. 

                                                 

490 See, the Model TIEA, supra note 166 at Commentary to Art. 2, para. 7.  Article 7 (Possibility of Declining a 
Request) may apply. Ibid. 
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3.3.3.1 Article 3 – Taxes Covered 

Article 3 of the Model TIEA provides as follows: 

1. The taxes which are the subject of this Agreement are: 

a) In country A, ______; 
b) In country B, ______. 

This Agreement shall also apply to any identical taxes imposed after the date of signature 

of the Agreement in addition to or in place of the existing taxes.  This Agreement shall also 

apply to any substantially similar taxes imposed after the date of signature of the Agreement in 

addition to or in place of the existing taxes if the competent authorities of the contracting Parties 

so agree.  Furthermore, the taxes covered may be expanded or modified by mutual agreement of 

the Contracting Parties in the form of an exchange of letters.  The competent authorities of the 

Contracting Parties shall notify each other of any substantial changes to the taxation and related 

information gathering measures covered by the Agreement. 

3.3.3.2 Table on Article 3 (Taxes Covered) 

Anguilla   (b),(c),(d) 
Aruba    (f),(g) 
Bahamas, The   (h),(i) 
Bermuda   (j),(b) 
Cayman Islands  (j),(e) 
Costa Rica   (f),(g),(k) 
Dominica   (l),(i) 
Guernsey   (m),(n),(o) 
Isle of Man   (m),(p),(q) 
Jersey    (m),(r),(o) 
Liechtenstein   (s),(f),(a) 
Panama   (a),(f) 
Saint Kitts and Nevis  (t) 
Saint Lucia   (u) 
Saint Vincent and  
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The Grenadines  (t) 
San Marino   (t) 
Turks and Caicos Islands (c),(v),(b) 
Uruguay   (u),(a) 
United States – Cayman (w) 

Notes 

(a) The TIEA follows the terms in Article 3(2) of the Model TIEA. 

(b) The TIEA generally applies to any identical or substantially similar taxes imposed 
after the date of signature.  Although the competent authorities of the Parties are to 
notify each other of any substantial changes to the taxation and related information 
gathering measures covered, there is no provision to expand or modify the taxes 
covered by mutual agreement. 

(c) Canadian taxes covered are taxes on income, capital, and goods and services. 

(d) Anguilla taxes covered are property tax, stamp duty, accommodation tax, vacation 
and residential asset levy. 

(e) There is no provision in the Agreement for mirroring the terms of Article 3(2) in the 
Model TIEA. 

(f) Canadian taxes covered are all taxes imposed or administered by the Government of 
Canada. 

(g) For foreign Contracting Party, taxes covered include all taxes imposed or 
administered by the foreign Contracting Party. 

(h) Each of Canada and The Bahamas agree that the taxes covered are all existing taxes 
imposed or administered by the respective government of each Contracting Party. 

(i) The TIEA generally follows the terms of Article 3(2) in the Model TIEA.  The TIEA 
shall apply to any identical or substantially similar taxes imposed after the date of 
signature in addition to or in place of the existing taxes. 

(j) All taxes on income and on capital imposed or administered by each Contracting 
Party respectively. 

(k) TIEA applies to any identical or substantially similar taxes imposed after signature. 
Competent authorities agree to notify each other of any significant changes that have 
been made in the taxation laws of their parties. No provision to modify tax covered. 

(l) Similar to (f) and (g), except   with   the   limitation   “at   the   date   of   signature   of   this  
Agreement.” 
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(m) Canadian taxes on income and on capital imposed or administered by the Government 
of Canada. 

(n) In the case of Guernsey, income tax, dwellings profits tax. 

(o) TIEA applies to any identical taxes imposed after date of signature in addition to or in 
place of existing taxes, or any substantially similar taxes if the Parties so agree. The 
competent authorities agree to notify the other of substantial changes in the laws 
which may affect the obligations of that Party under the TIEA. No provision to 
expand or modify the scope of taxes covered. 

(p) In the case of the foreign Contracting Party, taxes on income or profits. 

(q) TIEA also applies to any other taxes if the Parties agree.  The competent authority of 
each party shall notify the other of substantial changes laws which may affect the 
obligations of that Party under the TIEA. 

(r) In the case of the foreign Contracting Party, taxes on income and the goods and 
services tax. 

(s) For Liechtenstein, taxes covered include the: personal income tax, corporate income 
tax, corporation taxes, real estate capital gains tax, wealth tax, coupon tax, estate, 
inheritance and gift taxes, and value-added tax. 

(t) The Contracting Parties agree that the taxes which are the subject of the TIEA are all 
taxes imposed or administered by each party respectively, including any taxes 
imposed or administered after the date of signature. 

(u) The Contracting Parties agree that the taxes which are the subject of the TIEA are all 
taxes imposed or administered by each party respectively, including any identical or 
substantially similar taxes imposed or administered after the date of signature. 

(v) For Turks and Caicos Islands, taxes covered include stamp duty, passenger tax, and 
hotel and restaurant tax. 

(w) Taxes covered are federal income taxes, plus any other types of taxes as the parties 
may agree. 

3.3.3.3 Commentary 

Under Article 3, each Contracting Party may decide which taxes within its tax regime it  

agrees to exchange information upon.491  The taxes listed by each Contracting Party need not be 

                                                 

491 See, Model TIEA, supra note 166 at Commentary to Art. 3.   
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the same (e.g., Contracting Party A may list direct taxes while Contracting Party B may list only 

indirect taxes).492  Although both parties may agree to waive a category of income, a Contracting 

Party which decides to omit any or all of the four categories of direct taxes (i.e., taxes on income 

or profits, capital, net wealth and estate, inheritance or gift taxes) would nevertheless be 

obligated to respond to requests for information with respect to the taxes listed by the other 

Contracting Party.493  Further to Article 3(2), the Agreement applies automatically to all 

“identical   taxes”   and   to   “substantially   similar   taxes”   if   the   competent   authorities   so   agree.    

Additionally, the taxes covered under the Agreement may be expanded or modified if the 

Contracting Parties so agree.494  Also  further  to  Article  3(2),  the  meaning  of  “identical”  should  

be construed very broadly.495   

The definition of taxes for Canada varies between TIEAs, there is no uniform definition. 

The definition of taxes for the foreign countries vary widely, dependent on part on the unique 

characteristics of the socio-economic systems of each particular jurisdiction.  As many of the 

taxes in the Caribbean and Central and Latin American countries have no income tax, and further 

have no corresponding tax in Canada, for example, the tourism taxes, it is unlikely that CRA 

would have useful information to exchange that may be of interest to many of these fiscal 

authorities. 

                                                 

492 See, Model TIEA, ibid. at Commentary to Art. 3, para. 9.   
493 See, Model TIEA, ibid. at Commentary to Art. 3, para. 8.   
494 See, Model TIEA, ibid. at Commentary to Art. 3, para. 11.   
495 See, Model TIEA, ibid. at Commentary to Art. 3, para. 14.   
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Not   all   of   Canada’s   TIEAs parallel Article 3 of the Model TIEA in allowing for a 

mechanism to incorporate taxes to be covered after the TIEA comes into force.  The definition of 

taxes covered in respect of Canada varies broadly but in each instance at a minimum 

encompasses federal income taxes which are generally the type concerned with tax evasion. The 

broadest language in favour of Canada appears in the TIEAs with San Marino, Uruguay, and 

Saint Lucia, which covers all taxes imposed by the Contracting Parties both now and after 

enactment of the TIEA.  The U.S.-Cayman TIEA contains language similar to many of the 

Canadian TIEAs by including federal income taxes plus the ability to expand taxes covered by 

the Contracting Parties through an exchange of letters. 

3.3.4.1 Article 4 – Definitions 

Article 4 of the Model TIEA provides as follows: 

1. For the purposes of this Agreement, unless otherwise defined: 

a) the  term  “Contracting  Party”  means  country  A  or  country  B  as  the  context  
requires; 

b) term  “competent  authority”  means  i)  in  the case of Country A, _________; 
in the case of Country B, _________; 

c) the  term  “person”  includes  an  individual,  a  company  and  any  other  body  
of persons;  

d) the  term  “company”  means  any  body  corporate  or  any  entity  that  is  treated  
as a body corporate for tax purposes;  

e) the  term  “publicly  traded  company”  means  any  company  whose  principal  
class of shares is listed on a recognised stock exchange provided its listed shares 
can be readily purchased or sold by the public. Shares can be purchased or sold 
“by   the   public”   if   the   purchase   or   sale   of shares is not implicitly or explicitly 
restricted to a limited group of investors;  
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f) the   term   “principal   class   of   shares”  means   the   class   or   classes   of   shares  
representing a majority of the voting power and value of the company; 

g) the   term  “recognised   stock  exchange”  means   any   stock  exchange  agreed  
upon by the competent authorities of the Contracting Parties; 

h) the   term   “collective   investment   fund   or   scheme”   means   any   pooled  
investment   vehicle,   irrespective   of   legal   form.   The   term   “public   collective  
investment   fund   or   scheme”   means   any   collective   investment   fund   or   scheme  
provided the units, shares or other interests in the fund or scheme can be readily 
purchased, sold or redeemed by the public. Units, shares or other interests in the 
fund or scheme can  be  readily  purchased,  sold  or  redeemed  “by  the  public”  if  the  
purchase, sale or redemption is not implicitly or explicitly restricted to a limited 
group of investors; 

i) the  term  “tax”  means  any  tax  to which the Agreement applies; 

j) the   term   “applicant Party”   means   the   Contracting Party requesting 
information; 

k) the   term   “requested   Party”   means   the   Contracting   Party   requested to 
provide information; 

l) the  term  “information  gathering  measures”  means  laws  and  administrative  
or judicial procedures that enable a Contracting Party to obtain and provide the 
requested information; 

m) the   term   “information”  means   any   fact,   statement   or   record   in   any   form  
whatever;  

n) the   term   “criminal   tax  matters”  means   tax  matters   involving   intentional  
conduct which is liable to prosecution under the criminal laws of the applicant 
Party; 

o) the   term   “   criminal   laws”   means   all   criminal   laws   designated   as   such  
under domestic law irrespective of whether contained in the tax laws, the criminal 
code or other statutes. 

2. As regards the application of this Agreement at any time by a Contracting Party, 
any term not defined therein shall, unless the context otherwise requires, have the 
meaning that it has at that time under the law of that Party, any meaning under the 
applicable tax laws of that Party prevailing over a meaning given to the term 
under other laws of that Party. 
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3.3.4.1.2 Table  on  Article  4  (“person”) 

Anguilla   (a) 
Aruba    (a) 
Bahamas, The   (a) 
Bermuda   (a) 
Cayman Islands  (a) 
Costa Rica   (a) 
Dominica   (a) 
Guernsey   (a) 
Isle of Man   (a) 
Jersey    (a) 
Liechtenstein   (a),(b) 
Panama   (a) 
Saint Kitts and Nevis  (a) 
Saint Lucia   (a) 
Saint Vincent and  
The Grenadines  (a) 
San Marino   (a) 
Turks and Caicos Islands (a) 
Uruguay   (a) 
United States – Cayman (c) 

Notes 

(a) Definition is identical or substantially similar to Model TIEA. 

(b) Definition  includes  “dormant  inheritance.” 

(c) Definition  uses  “a  natural  person”,  in  lieu  of  an  individual. 

3.3.4.1.3 Commentary  on  “Person” 

The  definition  of  “person”  is  intended  to  be  very  broad  to  avoid excluding certain entities 

or other organizational structures, and in so doing, jeopardize the object and purpose of the 

TIEA.496  In addition to an individual and a company, the definition also includes any other 

                                                 

496 See, Model TIEA, ibid. at Commentary to Art. 4, paras. 16, 19, 20. 



 

148 

organizational structures such as trusts, foundations, partnerships, as well as collective 

investment funds or schemes.497  The standard of Article 4(2) also acknowledges that in 

countries where an estate is recognized as a distinct entity, they are also persons.498  The 

definition of person in Canada’s  TIEAs is generally uniform and identical to the Model TIEA 

and similar to the U.S.-Cayman TIEA. 

3.3.4.2.2 Table  on  Article  4  (“company”) 

Anguilla   (a) 
Aruba    (a) 
Bahamas, The   (a) 
Bermuda   (a) 
Cayman Islands  (a) 
Costa Rica   (a) 
Dominica   (a) 
Guernsey   (a) 
Isle of Man   (a) 
Jersey    (a) 
Liechtenstein   (a) 
Panama   (a) 
Saint Kitts and Nevis  (a) 
Saint Lucia   (a) 
Saint Vincent and  
The Grenadines  (a) 
San Marino   (a) 
Turks and Caicos Islands (a) 
Uruguay   (a) 
United States – Cayman (b) 

Notes 

(a) Definition is identical or substantially similar to Model TIEA. 

                                                 

497 Ibid.  The  term  “persons”  also  includes  organizational  structures  such  as  unincorporated  associations.    Ibid. 
498 See, Model TIEA, ibid. at Commentary to Art. 4, paras. 21, 38. 
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(b) The term is not defined in the agreement. 

3.3.4.3.3 Commentary  on  “company” 

The  definition  of  “company”  in  the  Model TIEA is identical to that provided in the OECD 

Model Convention on Income and Capital.  The definition is also uniform in Canadian TIEAs in 

force  thus  far.    The  term  “company”  is  not  defined  in  the  U.S.-Cayman TIEA. 

3.3.4.3.2 Table  on  Article  4  (“information”  and  “information  gathering  measures”) 

Anguilla   (a) 
Aruba    (a) 
Bahamas, The   (a) 
Bermuda   (a) 
Cayman Islands  (a) 
Costa Rica   (a) 
Dominica   (a) 
Guernsey   (a) 
Isle of Man   (a) 
Jersey    (a) 
Liechtenstein   (a) 
Panama   (a) 
Saint Kitts and Nevis  (a) 
Saint Lucia   (a) 
Saint Vincent and  
The Grenadines  (a) 
San Marino   (a) 
Turks and Caicos Islands (a) 
Uruguay   (a) 
United States – Cayman (a) 

Notes 

(a) Definition is identical or substantially similar to Model TIEA. 
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3.3.4.3.3 Commentary  on  “information”  and  “information  gathering  measures” 

The  definition  of  “information”  is  very broad and includes any fact, statement or record 

in any form whatever.499  “Record”   includes  but   is  not   limited   to:  an  account,  an  agreement,  a  

book, a chart, a table, a diagram, a form, an image, an invoice, a letter, a map, a memorandum, a 

plan, a return, a telegram, a voucher, and also includes information maintained in electronic 

format.500 

The   definition   of   “information   gathering   measures”   typically   includes   requiring   the  

presentation of records for exam, gaining direct access to records, copying the same, 

interviewing persons having knowledge, possession, control or custody of pertinent 

information.501  Information gathering measures are targeted on obtaining the requested 

information.502 The   definitions   of   “information”   and   “information   gathering  measures”   is also 

uniform in Canadian TIEAs in force thus far, consistent with the Model TIEA, and similar to the 

U.S.-Cayman TIEA. 

3.3.4.4.2 Table on Article 4 (general rule of interpretation, Article 4(2)) 

Anguilla   (a) 
Aruba    (a) 
Bahamas, The   (a) 
Bermuda   (a) 
Cayman Islands  (a) 
Costa Rica   (a),(b) 
Dominica   (a) 

                                                 

499 See, Model TIEA, ibid. at Commentary to Art. 4, para. 33. 
500 Ibid. 
501 See, Model TIEA, ibid. at Commentary to Art. 4, para. 32. 
502 Ibid. 
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Guernsey   (a) 
Isle of Man   (a) 
Jersey    (a) 
Liechtenstein   (a),(b) 
Panama   (a) 
Saint Kitts and Nevis  (a) 
Saint Lucia   (a) 
Saint Vincent and  
The Grenadines  (a) 
San Marino   (a) 
Turks and Caicos Islands (a) 
Uruguay   (a) 
United States – Cayman (c) 

Notes 

(a) Article 4(2) is identical or substantially similar to Model TIEA. 

(b) Contracting Parties may agree upon a common meaning through their competent 
authorities. 

(c) Agreement contains no similar provision. 

3.3.4.4.3 Commentary  on  the  “general  rule  of  interpretation” 

Only a fraction of the terms used in the TIEA are actually defined.  Article 4(2) is a 

default rule which generally provides that any term used in the TIEA, but not defined therein, 

will generally be given the meaning it has under the law of the Contracting Party which is 

applying the TIEA (unless the context required otherwise).503  Canada’s  TIEAs are generally 

consistent with the Model TIEA in regard to addressing terms not defined, and are generally 

uniform with one another.  It is noted that the U.S.-Cayman TIEA does not have a similar 

provision. 

                                                 

503 See, Model TIEA, ibid. at Commentary to Art. 4, para. 38. 
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3.3.5.1 Article 5 – Exchange of Information Upon Request 

Article 5 of the Model TIEA provides as follows: 

1. The competent authority of the requested Party shall provide upon request 
information for the purposes referred to in Article 1. Such information shall be 
exchanged without regard to whether the conduct being investigated would 
constitute a crime under the laws of the requested Party if such conduct occurred 
in the requested Party.  

2. If the information in the possession of the competent authority of the requested 
Party is not sufficient to enable it to comply with the request for information, 
that Party shall use all relevant information gathering measures to provide the 
applicant Party with the information requested, notwithstanding that the 
requested Party may not need such information for its own tax purposes.  

3. If specifically requested by the competent authority of an applicant Party, the 
competent authority of the requested Party shall provide information under this 
Article, to the extent allowable under its domestic laws, in the form of 
depositions of witnesses and authenticated copies of original records.  

4. Each Contracting Party shall ensure that its competent authorities for the 
purposes specified in Article 1 of the Agreement, have the authority to obtain 
and provide upon request:  

a) information held by banks, other financial institutions, and any person 
acting in an agency or fiduciary capacity including nominees and trustees;  

b) information regarding the ownership of companies, partnerships, trusts, 
foundations,  “Anstalten”  and  other  persons,  including,  within  the  constraints  of  
Article 2, ownership information on all such persons in an ownership chain; in 
the case of trusts, information on settlors, trustees and beneficiaries; and in the 
case of foundations, information on founders, members of the foundation 
council and beneficiaries. Further, this Agreement does not create an obligation 
on the Contracting Parties to obtain or provide ownership information with 
respect to publicly traded companies or public collective investment funds or 
schemes unless such information can be obtained without giving rise to 
disproportionate difficulties.  

5. The competent authority of the applicant Party shall provide the following 
information to the competent authority of the requested Party when making a 
request for information under the Agreement to demonstrate the foreseeable 
relevance of the information to the request:  

(a) the identity of the person under examination or investigation;  
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(b) a statement of the information sought including its nature and the form in 
which the applicant Party wishes to receive the information from the requested 
Party;  

(c) the tax purpose for which the information is sought;  

(d) grounds for believing that the information requested is held in the 
requested Party or is in the possession or control of a person within the 
jurisdiction of the requested Party;  

(e) to the extent known, the name and address of any person believed to be 
in possession of the requested information;  

(f) a statement that the request is in conformity with the law and 
administrative practices of the applicant Party, that if the requested information 
was within the jurisdiction of the applicant Party then the competent authority of 
the applicant Party would be able to obtain the information under the laws of the 
applicant Party or in the normal course of administrative practice and that it is in 
conformity with this Agreement;  

(g) a statement that the applicant Party has pursued all means available in its 
own territory to obtain the information, except those that would give rise to 
disproportionate difficulties.  

6. The competent authority of the requested Party shall forward the requested 
information as promptly as possible to the applicant Party. To ensure a prompt 
response, the competent authority of the requested Party shall: 

a) Confirm receipt of a request in writing to the competent authority of the 
applicant Party and shall notify the competent authority of the applicant Party of 
deficiencies in the request, if any, within 60 days of the receipt of the request.  

b) If the competent authority of the requested Party has been unable to 
obtain and provide the information within 90 days of receipt of the request, 
including if it encounters obstacles in furnishing the information or it refuses to 
furnish the information, it shall immediately inform the applicant Party, 
explaining the reason for its inability, the nature of the obstacles or the reasons 
for its refusal. 
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3.3.5.2 Table on Article 5 (Exchange of Information Upon Request) 

 

Notes 

(a) Article 5(1) is identical or substantially similar to the Model TIEA. 

(b) Similar to (a), but, the requesting Party must first exhaust all domestic means as a 
precondition for a request. 

 5(1) 5(2) 5(3) 5(4) 5(5) 5(6) 
Anguilla (a) (d) (e) (f) (h),(i) (m) 
Aruba (a),(p) (d) (e) (f) (h) (m) 
Bahamas (a) (d) (e) (f) (h),(i) (n) 
Bermuda (a) (d) (e) (f) (h),(j),(k) (m) 
Cayman 
Islands 

(a) (d) (e) (f) (h) (m) 

Costa Rica (a) (d) (e) (f) (h) (n) 
Dominica (a) (d) (e) (f) (h) (m) 
Guernsey (a) (d) (e) (f),(g) (h),(i),(k) (o) 
Isle of Man (a) (d) (e) (f),(g) (h),(i),(k) (o) 
Jersey (a) (d) (e) (f),(g) (h),(i),(k) (o) 
Liechtenstein (a) (d) (e) (f) (h),(i) (n) 
Panama (a) (d) (e) (f) (h) (l) 
Saint Kitts 
and Nevis 

(a) (d) (e) (f) (h),(k) (m) 

Saint Lucia (a) (d) (e) (f) (h) (m) 
Saint 
Vincent and 
The 
Grenadines 

(a) (d) (e) (f) (h) (m) 

San Marino (a) (d) (e) (f) (h) (m) 
Turks and 
Caicos 
Islands 

(a) (d) (e) (f) (h),(i) (m) 

Uruguay (a) (d) (e) (f) (h),(i) (l) 
United 
States-
Cayman 

(a) (d) (e) (f),(g) (h) (r) 
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(c) Similar to (a), but the requesting Party may only make a request when unable to 
obtain the requesting information by other means without disproportionate difficulty. 

(d) Article 5(2) is identical or substantially similar to the Model TIEA. 

(e) Article 5(3) is identical or substantially similar to the Model TIEA. 

(f) Article 5(4) is identical or substantially similar to the Model TIEA. 

(g) Similar to 5(4),   except   uses   information   regarding   the   “legal   and   beneficial  
ownership  of”  instead  of  “ownership”. 

(h) Article 5(5) is identical or substantially similar to the Model TIEA. 

(i) Similar to (h), but also requests the period of time for which the information is 
requested. 

(j) In addition to the information requested in (a), Article 5(5) affirms that there is no 
obligation on the Parties to obtain or provide: information relating to a period more than 
6 years prior to the tax period under consideration; any information unless the applicant 
Party demonstrates it has pursued all means available, except those that would give rise 
to disproportionate difficulties. 

(k) The reasons for believing the information is foreseeably relevant to tax 
administration and enforcement of the requesting Party regarding the identified person.  
In regard to Bermuda, see Item 6 of the Protocol to the Bermuda-Canada TIEA.504 

(l) Article 5(6) is identical or substantially similar to the Model TIEA. 

(m) Similar to (l) except that confirmation of receipts are to be immediate; and if 
applicable, estimates of additional time needed are to be provided. 

(n) No  time  limit  to  acknowledge  or  respond,  elusive  “reasonable  time”  standard. 

(o) No   time   limit   to  provide   the   information   requested,   elusive   “reasonable   period”  
standard. 

(p) No   time   limit   to   acknowledge   or   respond,   elusive   “use   its   best   endeavours   to  
forward  the  requested  information...with  the  least  possible  delay”;;  grand  failure  to  follow  
the Model TIEA. 

(q) Authorizes spontaneous exchange of information under Article 6. 

                                                 

504 OECD, Peer Review Report, Canada, 2011 supra note 177, at 54. 
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(r) Similar to  (h),  except  that:  5(5)(d)  imposes  a  ‘reasonable’  standard  on  the  grounds  
for which the requesting Party believes that the information requested is held in the 
requested Party; and omitted is language in 5(5)(g) regarding a statement that the 
requested Party has pursued all means available in its own territory to obtain the 
information. 

3.3.5.3 Commentary 

Article 5(1) establishes that the requirement to exchange information arises when the 

information is requested, in distinction from information established by automatic exchange or 

spontaneous exchange.505  Information in the Canada-U.S. Tax Treaty may be, and is exchanged, 

in three different ways: on request, automatically, and spontaneously.506  An automatic exchange 

involves various categories of income having their source in a Contracting State, whereby 

information is transmitted systematically to the other Contracting State.507  In a spontaneous 

exchange of information, a Contracting State may provide at its discretion information acquired 

through an investigation which it views to be of interest to the other State.508  The commentary to 

the Model TIEA invites the Contracting Parties to consider expanding their co-operation in 

regard to information exchange to include both automatic and spontaneous exchanges of 

information.509 

In addition, Article 5(1) also confirms that the exchange of information is not restricted 

by a dual criminality requirement such that information being exchanged in criminal matters may 

not be withheld solely because such matter would not constitute a crime under the laws of the 

                                                 

505 See, Model TIEA, supra note 166 at Commentary to Art. 5, para. 39. 
506 See, the Canada-U.S. Tax Treaty, supra note 65 at Art. 27 (Exchange of Information).  See also the OECD Model 
Tax Treaty, supra note 50 at Art 26 (Exchange of Information). 
507 See, OECD, Update to Article 26 of the OECD Model Tax Convention and its Commentary (Paris: OECD, 2012) 
[Update to Article 26] at Commentary to Art. 26, para. 9. 
508 Ibid. 
509 See, the Model TIEA, supra note 166 at Commentary to Art. 5, para. 39. 
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requested Party.510  In   this   regard,   none   of   Canada’s   TIEAs contain a dual criminality 

requirement restriction to the exchange of information.511 

Article  5(1)  in  Canada’s  TIEAs is consistent with the language in the Model TIEA, and is 

generally  uniform  throughout  Canada’s  TIEAs.    The  language  in  Canada’s  TIEAs is also similar 

to the language in the U.S.-Cayman TIEA.  Of note, Article 6 in the TIEA with Aruba permits a 

Contracting Party to exchange information on a spontaneous basis.  

Article 5(2) requires a requested Party to use all relevant information gathering measures 

(e.g., local administrative or judicial procedures) to obtain the requested information where the 

data in its own possession is inadequate.512  Moreover, Article 5(2) ensures that the obligation to 

exchange the requested information exists independently of whether the requested Party needs 

the information for its own tax purposes.513  Canada’s  TIEAs are consistent with the Model TIEA 

and uniformly permit information to be exchanged notwithstanding the requested Party may not 

have a domestic tax interest in the requested information for its own tax purposes.514  The 

language  in  Canada’s  TIEAs is also similar to the language used in the U.S.-Cayman TIEA. 

Article 5(3) strives to assist a requesting Party with its evidentiary or legal requirements 

regarding the information it is seeking (e.g., depositions of witnesses and authenticated copies of 

original copies).515  Towards this end, to the extent allowable under its laws, a requested Party 

                                                 

510 See, Model TIEA, ibid. at Commentary to Art. 5, para. 40. 
511 OECD, Peer Review Report, Canada, 2011 supra note 177, at 56. 
512 See, Model TIEA, supra note 166 at Commentary to Art. 5, paras. 41-42. 
513 See, Model TIEA, ibid. at Commentary to Art. 5, para. 43.  
514 OECD, Peer Review Report, Canada, 2011 supra note 177, at 55. 
515 See, Model TIEA, supra note 166 at Commentary to Art. 5, para. 44. 
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should provide the information in the format requested.516  Canada’s  TIEAs are consistent with 

the language used in the Model TIEA and are generally uniform in this regard, and similar to the 

language used in the U.S.-Cayman TIEA. 

Article 5(4) contains a central undertaking by each Contracting Party to ensure that its 

competent authority has the legal means to obtain and provide the information agreed to under 

the TIEA.  Towards this end, Article 5(4) establishes that bank secrecy cannot be used as a legal 

or public policy barrier to obtaining information held by banks and financial institutions.517  In 

addition, Article 5(4) establishes that the Contracting Parties must have the authority to obtain 

and provide ownership information, including legal and beneficial ownership of various legal 

entities.518  As discussed in Chapter 4 below, the Act provides sufficient information access 

powers to enable Canada to respond to an EOI request under a TIEA.519  Canada’s  TIEAs meet 

the obligation equivalent under Article 5(4)(a) of the OECD Model TIEA with regard to 

forbidding a requested jurisdiction to decline to supply information solely for the reason that it is 

held by a financial institution, nominee, or a person acting in an agency or a fiduciary 

capacity.520  Canada’s  TIEAs are also uniform in their language in regard to Article 5(4), and 

similar to the language in the U.S.-Cayman TIEA.  Although some of the agreements use the 

                                                 

516 Ibid. 
517 See, Model TIEA, ibid. at Commentary to Art. 5, para. 46. 
518 See, the Model TIEA Commentary, Art. 5, paragraphs 50-51, supra note 118. 
519 OECD, Peer Review Report, Canada, 2011 supra note 177, at 51 and 57. 
520 Ibid. at 55. 
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terminology   “legal   and   beneficial   ownership”   in   lieu   of   the   language   in   Canada’s   TIEAs 

“ownership”,  the  former  is  implied  in  the  Model TIEA Commentary.521 

Article 5(5) recalls the object and scope of the TIEA as set forth in Article 1 for the 

Contracting Parties to provide assistance through the exchange of information that is foreseeably 

relevant to the administration and enforcement of their domestic tax laws.  Towards this end, 

Article 5(5) enumerates the information that an applicant Party must provide to the requested 

Party so as to demonstrate the foreseeable relevance of the information and so that the request 

will be consistent with the agreed to scope of the TIEA, and not a fishing expedition.522  

Notwithstanding the forgoing important procedural requirements, in order not to frustrate the 

effective exchange of information, the parties are called upon to liberally interpret them.523   

Hence, to meet this foreseeable relevance standard, the information request should 

generally contain the data enumerated under Article (5)(a)-(g) inclusive listed above.  The 

procedures refer to information that may be held by any government agency or authority of the 

requested Party.524  Moreover, it is expected that a request should only ever be contemplated if 

an applicant does not have a convenient means to obtain the information within its own 

jurisdiction, and to the extent applicable, an applicant should explain in its request that these 

means would give rise to disproportionate difficulties.525  Incomplete information requests are 

                                                 

521 See, Model TIEA, supra note 166 at Commentary to Art. 5, paras. 50-51. 
522 See, the Model TIEA, ibid. at Commentary to Art. 5, para. 57. 
523 Ibid.  As an example, a Party seeking account information but lacks the name of the accountholder, an account 
number or similar identifying information may be provided.  See, Model TIEA, ibid. at Commentary to Art. 5, para. 
58. 
524 See, Model TIEA, ibid. at Commentary to Art. 5, para. 62. 
525 See, Model TIEA, ibid. at Commentary to Art. 5, para. 63. 
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not within the spirit of the TIEA and are to be avoided.526  With regard to information requested 

in   a   specific   form,   all   of   Canada’s  TIEAs have a mechanism to allow for information to be 

provided in a specific form to the extent allowable under the domestic laws of the requested 

jurisdiction.527 

By comparison, although there appear to be variations with Article 5(5) in some of 

Canada’s   TIEAs, The OECD, Peer Review Report, Canada, 2011 concluded that overall 

Canada’s   TIEAs meet the foreseeably relevant standard which is described in the 2005 

Commentary to Article 26 of the OECD Model Tax Convention and the 2002 Commentary to 

the OECD Model TIEA.528  Canada’s   TIEAs are mainly similar in language, although some 

contain the additional requirement to justify the request by stating the reasons for believing the 

information is foreseeably  relevant  to  the  country’s  tax  administration  and  enforcement  which  is  

dealt with in Article 1 above, and ostensibly covered again in Article 5(5).  Hence, this additional 

request makes the process more burdensome than it ought to be, and potentially provides the 

requested Party with an opportunity to question the completeness or validity of the request. 

Article 5(6) is a timing mechanism designed to focus the requested Party to deal promptly 

with the information request.  Hence, the requested Party is agreeing to generally comply with 

the information request within a 90 day window period, or failing which, advise the applicant 

Party of any deficiencies in the request (within 60 days) or reasons for its inability to comply 

                                                 

526 See, Model TIEA, ibid. at Commentary to Art. 5, para. 64, supra note 118. 
527 OECD, Peer Review Report, Canada, 2011, supra note 177, at 57. 
528 Ibid. at 54. 
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with the request.529  Each of Canada’s  TIEAs Delayed responses may prejudice the requesting 

Party’s  interests  in  a  relevant  case.530  Notably, the Canadian TIEAs with Bahamas, Costa Rica, 

Guernsey, Isle of Man, Jersey, and Lichtenstein deviate from the OECD Model TIEA standard by 

utilizing an elusive time frame-work  ,  “reasonable  time”  or  “best  endeavours”.    These  deviations  

should be considered inconsistent with the purpose, spirit, and objective of the Model TIEA.  The 

U.S.-Cayman  TIEA  likewise  uses  the  “reasonable  period”  standard. 

3.3.6.1 Article 6 – Tax Examinations Abroad 

Article 6 of the Model TIEA provides as follows: 

1 A Contracting Party may allow representatives of the competent authority of the 
other Contracting Party to enter the territory of the first-mentioned Party to 
interview individuals and examine records with the written consent of  the persons 
concerned.  The competent authority of the second-mentioned Party shall notify 
the competent authority of the first-mentioned Party of the time and place of the 
meeting with the individuals concerned. 

2 At the request of the competent authority of one Contracting Party, the competent 
authority of the other Contracting Party may allow representatives of the 
competent authority of the first-mentioned Party to be present at the appropriate 
part of a tax examination in the second-mentioned Party. 

3 If the request referred to in paragraph 2 is acceded to, the competent authority of 
the Contracting Party conducting the examination shall, as soon as possible, 
notify the competent authority of the other Party about the time and place of the 
examination, the authority or official designated to carry out the examination and 
the procedures and conditions required by the first-mentioned Party for the 
conduct of the examination.  All decisions with respect to the conduct of the tax 
examination shall be made by the Party conducting the examination. 

                                                 

529 See, Model TIEA, supra note 166 at Commentary to Art. 5, para. 65. 
530 OECD, Peer Review Report, Canada, 2011, supra note 177 at 64. 
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3.3.6.2 Table on Article 6 (Tax Examinations Abroad) 

Anguilla   (a),(b) 
Aruba    (a) 
Bahamas, The   (c) 
Bermuda   (c) 
Cayman Islands  (a) 
Costa Rica   (c) 
Dominica   (a) 
Guernsey   (c) 
Isle of Man   (a) 
Jersey    (c) 
Liechtenstein   (c) 
Panama   (d) 
Saint Kitts and Nevis  (a) 
Saint Lucia   (a) 
Saint Vincent and  
The Grenadines  (a) 
San Marino   (a) 
Turks and Caicos Islands (c),(b) 
Uruguay   (c) 
United States – Cayman (a) 

Notes 

(a) Article 6 is identical or substantially similar to Model TIEA. 

(b) Fourteen days' notice in advance of exams or meetings is to be given. 

(c) Similar   to   (a),   except   tax   examinations   abroad   allowed   “to   the   extent   permitted  
under  its  domestic  law”. 

(d) Provision omitted. 

3.3.6.3 Commentary 

Article 6(1) is designed to permit officials of the applicant Party to conduct their 

investigation directly in the territory of the requested Party, provided it obtains the prior 
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permission of the requested Party and the persons concerned.531  This procedure should be 

distinguished from the power of the authorities in the requested Party to compel disclosure of 

any information, which is not encompassed by this rule.532  The procedure also serves the interest 

of the requested Party (which may have limited resources) by sparing it the potentially costly 

expense burden while permitting it to retain full control of the process.533  Article 6(2) allows a 

requested Party to permit foreign tax officials to attend a tax exam initiated by the requested 

Party.  It is not recommended that an applicant Party request to have its representatives be 

present under this procedure except in rare situations, for example, where the foreign 

examination may be part of a larger investigation concerning domestic enterprises and residents 

or is of great importance to solving other domestic tax cases of the applicant Party.534  As a 

whole,  Canada’s  TIEAs are both inform in comparison with one another, and conform to the 

OECD Model TIEA Article 6 on tax examinations   abroad.      Canada’s   TIEAs are also 

substantively similar to the provision used in the U.S.-Cayman TIEA for tax examinations 

abroad. 

3.3.7.1 Article 7 – (Possibility of Declining a Request) 

Article 7 of the Model TIEA provides as follows: 

1. The requested Party shall not be required to obtain or provide information that 
the applicant Party would not be able to obtain under its own laws for 
purposes of the administration or enforcement of its own tax laws. The 

                                                 

531 See, Model TIEA, supra note 166 at Commentary to Art. 6, para. 66. 
532 Ibid. 
533 Ibid. 
534 See, Model TIEA, ibid. at Commentary to Art. 5, para. 67. 
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competent authority of the requested Party may decline to assist where the 
request is not made in conformity with this Agreement.  

2. The provisions of this Agreement shall not impose on a Contracting Party the 
obligation to supply information which would disclose any trade, business, 
industrial, commercial or professional secret or trade process. Notwithstanding 
the foregoing, information of the type referred to in Article 5, paragraph 4 
shall not be treated as such a secret or trade process merely because it meets 
the criteria in that paragraph. 

3. The provisions of this Agreement shall not impose on a Contracting Party the 
obligation to obtain or provide information, which would reveal confidential 
communications between a client and an attorney, solicitor or other admitted 
legal representative where such communications are:  

(a) produced for the purposes of seeking or providing legal advice or  

(b) produced for the purposes of use in existing or contemplated legal 
proceedings. 

4. The requested Party may decline a request for information if the disclosure of 
the information would be contrary to public policy (ordre public). 

5. A request for information shall not be refused on the ground that the tax claim 
giving rise to the request is disputed.  

6. The requested Party may decline a request for information if the information is 
requested by the applicant Party to administer or enforce a provision of the tax 
law of the applicant Party, or any requirement connected therewith, which 
discriminates against a national of the requested Party as compared with a 
national of the applicant Party in the same circumstances. 
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3.3.7.2 Table on Article 7 (Possibility of Declining a Request) 

 

Notes 

(a) Article 7(1) is identical or substantially similar to the Model TIEA. 

 7(1) 7(2) 7(3) 7(4) 7(5) 7(6) 
Anguilla (a) (b) (c) (d) (e) (f) 
Aruba (a) (b) (c) (d) (e) (f) 
Bahamas (a) (b) (c) (d) (e) (f) 
Bermuda (a),(g) (b) (c) (d) (e) (f) 
Cayman 
Islands 

(a) (b) (c) (d) (e) (f) 

Costa Rica (a) (b) (c) (d) (e) (f) 
Curacao (a) (b) (c) (d) (e) (f) 
Dominica (a) (b) (c) (d) (e) (f) 
Guernsey (a),(h) (b) (c) (d) (e) (f) 
Isle of Man (a),(h) (b) (c) (d) (e) (f) 
Jersey (a),(h) (b) (c) (d) (e) (f) 
Liechtenstein (a),(g),(i) (b) (c) (d) (e) (f) 
Panama (a) (b) (c) (d) (e) (f) 
Saint Kitts 
and Nevis 

(a) (b) (c) (d) (e) (f) 

Saint Lucia (a) (b) (c) (d) (e) (f) 
Saint 
Vincent and 
The 
Grenadines 

(a) (b) (c) (d) (e) (f) 

San Marino (a) (b) (c) (d) (e) (f) 
Turks and 
Caicos 
Islands 

(a) (b) (c) (d) (e) (f),(j) 

Uruguay (a) (b) (c) (d) (e) (f) 
United 
States-
Cayman 

(a),(g),(h) (b) (c) (e) (e) (k) 
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(b) Article 7(2) is identical or substantially similar to the Model TIEA. 

(c) Article 7(3) is identical or substantially similar to the Model TIEA. 

(d) Article 7(4) is identical or substantially similar to the Model TIEA. 

(e) Article 7(5) is identical or substantially similar to the Model TIEA. 

(f) Article 7(6) is identical or substantially similar to the Model TIEA. 

(g) The requested Party may also decline to assist where the applicant Party would 
not be able to obtain the information in response to a valid request from the requested 
Party under the TIEA. 

(h) The requested Party may decline to assist where the requesting Party has not 
pursued all means available in its own territory to obtain the information, except where 
recourse to such means would give rise to disproportionate difficulty. 

(i) The requested Party may also decline a request of the applicant Party where the 
requirements of Article 5 are not met. 

(j) The requested Party may also decline a request for information relating to a 
period more than 6 years prior to the tax period under consideration, unless such 
information is held in the territory of the requested Party or in the possession or control of 
a person within the requested Party. 

(k) No article equivalent to Article 7(6) (non-discrimination). 

3.3.7.3 Commentary 

Article 7 enumerates the grounds upon which a requested Party may decline to provide 

information in response to a request from an applicant Party.  The expectation is that in the event 

of a denial, the requested Party will inform the applicant Party of the grounds for its decision at 

the earliest opportunity.535  Article 7(1) is designed to deny an applicant Party from obtaining 

information which by virtue of the limitations under its own domestic laws, it would be unable to 

                                                 

535 See, Model TIEA, supra note 166 at Commentary to Art. 7, para. 71. 
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obtain.536  Once again, looking back to Article 5(5)(f), it can be seen that the applicant Party 

needs to demonstrate in its statement that the request is in conformity with its own domestic 

laws; that the information requested would be obtainable under its own internal administrative 

process; and the information request conforms with the TIEA.537 

Some of the agreements repeat in this article information requirements described under 

the  foreseeable  relevance  standard  contained  in  Article  5(5).    For  example,  a  number  of  Canada’s  

TIEAs (Guernsey, Isle of Man, Jersey) permit the requested Party to decline to assist where a 

statement that the applicant Party has pursued all means available in its own territory to obtain 

the information, similar to Article 5(5)(g) in the Model TIEA, is absent.   Similarly, in some of 

the TIEAs, a requested Party may also decline to assist unless the applicant Party would be able 

to honor a similar request from the requested Party (see Article 5(5)(f) of the Model TIEA 

discussed above).  The TIEA with Liechtenstein notes that the requested Party may decline the 

request if the requirements of Article 5 (discussed above) are not met.  This appears to be a 

broader interpretation of the grounds for declining a request under Article 7.  On the whole, 

Article  7(1)   in  Canada’s  TIEAs conforms with Article 7(1) in the Model TIEA and are mostly 

uniform  with   the  exceptions  noted  above.     The   language   in  Article  7(1)  of  Canada’s  TIEAs is 

also similar to that contained in the U.S.-Cayman TIEA. 

Article 7(2) is designed to recognize the difference between protected intellectual 

property (or similar trade, business, industrial, commercial, or professional secrets) (together, 

“Protected   IP”)   and   information   which  may   be   treated   as   Protected   IP   under   tax   haven   laws  
                                                 

536 See, Model TIEA, supra note 166 at Commentary to Art. 7, para. 72. 
537 See, Model TIEA, ibid. at Commentary to Art. 7, para. 76. 
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merely because it is held by a person identified in Article 5(4) (relating to information held by 

banks and financial institutions for example), or merely because it is ownership information.538  

In regard to the former instances, which are likely to be infrequent in the cases involving records 

for passively earned income such as interest, a document e.g., loan document may contain 

Protected IP.  In that case, the requested Party may decline any portion of such request to keep 

the Protected IP from being revealed.539  With regard to the latter situation, Article 7(2) expressly 

disallows the requested Party to deny the information request because its domestic laws may 

regard the information as protected as a disguised attempt to evade the new standards against 

bank secrecy.  Each of the above TIEAs are generally uniform and consistent with the language 

in the Model TIEA. 

Article 7(3) deals with a different class of information which is protected from being 

disclosed under an information request  and generally concerns communications made between a 

client and his/her lawyer.  Under Article 7(3) the following elements are required to be present 

for the so-called attorney-client (or solicitor-client) privilege to apply: the communication is a 

“confidential  communication”  (client  reasonably  expected  the  communication  to  be kept secret); 

the communication is made between a lawyer and a client; and such communication is made for 

the purpose of seeking or providing legal advice or for use in existing or contemplated legal 

proceedings.540  Canada’s  TIEAs are generally uniform in their language regarding the attorney 

                                                 

538 See, Model TIEA, ibid. at Commentary to Art. 7, para. 82. 
539 See, Model TIEA, ibid. at Commentary to Art. 7, para. 81. 
540 See, Model TIEA, ibid. at Commentary to Art. 7, para. 85.  Regarding the definition and scope of the solicitor-
client privilege under Canadian law, see Solosky v. The Queen, [1980] 1 SCR 821; MNR v. Reddy, 2006 DTC 6178 
(FC). 
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client privilege and conform with the language in the Model TIEA.  The language in the U.S.-

Cayman  TIEA  is  also  generally  similar  to  the  language  used  in  Canada’s  TIEAs. 

Article 7(4) provides an extreme exception to the general obligation of a requested Party 

to comply with an information request which otherwise meets the requirements of a TIEA.  A 

Under Article 7(4) a requested Party may decline to honor a request where to provide the 

information would contravene a vital interest of the requested Party, for example, where a tax 

investigation in the applicant Party was driven by political or racial persecution.541  Each of the 

TIEAs above contains a similar provision and in this regard is consistent with the language in the 

Model TIEA. 

Article 7(5) prohibits a requested Party from declining to process the information request 

merely because the tax claim to which it relates is disputed.  Each of the TIEAs above contains a 

similar provision and in this regard is consistent with the language in the Model TIEA. 

Article 7(6) also provides an exceptional circumstance under which the requested Party 

may decline a request for information and it deals with the subject of discrimination based on 

nationality.  Under this paragraph, a national of the requested Party should not be subject to 

discriminatory substantive or procedural tax rules where such an individual stands in the 

identical facts of a national from the applicant Party.  Hence, this paragraph is not meant to apply 

where the tax rules differ on the basis of residence.542  Each of the TIEAs above contains a 

similar provision and in this regard is consistent with the language in the Model TIEA.  With the 
                                                 

541 See, Model TIEA, ibid. at Commentary to Art. 7, para. 91. 
542 See, Model TIEA, ibid. at Commentary to Art. 7, para. 93. 
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exception of the clause dealing with discrimination against nationals under Article 7(6), the U.S.-

Cayman TIEA is also similar to the Canadian TIEAs in this area of grounds for denial of 

information requests. 

3.3.8.1 Article 8 – Confidentiality 

Article 8 of the Model TIEA provides as follows: 

Any information received by a Contracting Party under this Agreement shall be 
treated as confidential and may be disclosed only to persons or authorities 
(including courts and administrative bodies) in the jurisdiction of the Contracting 
Party concerned with the assessment or collection of, the enforcement or 
prosecution in respect of, or the determination of appeals in relation to, the taxes 
covered by this Agreement.  Such persons or authorities shall use such 
information only for such purposes.  They may disclose the information in public 
court proceedings or in judicial decisions.  The information may not be disclosed 
to any other person or entity or authority or any other jurisdiction without the 
express written consent of the competent authority of the requested Party. 

3.3.8.2 Table on Article 8 (Confidentiality) 

Anguilla   (a), (b) 
Aruba    (a) 
Bahamas, The   (a) 
Bermuda   (a), (b) 
Cayman Islands  (a) 
Costa Rica   (a) 
Dominica   (a) 
Guernsey   (a) 
Isle of Man   (a) 
Jersey    (a) 
Liechtenstein   (a) 
Panama   (a) 
Saint Kitts and Nevis  (a) 
Saint Lucia   (a) 
Saint Vincent and  
The Grenadines  (a) 
San Marino   (a) 
Turks and Caicos Islands (a),(b) 
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Uruguay   (a) 
United States – Cayman (a),(b) 

Notes 

(a) Article 8 is identical or substantially similar to Model TIEA. 

(b) In addition to (a), Article 9 (Safeguards) generally provides that the rights and 
safeguards secured to persons by the laws of the requested Party (including 
administrative practice) remain applicable to the extent that they do not unduly prevent or 
delay effective exchange of information.  This provision potentially provides another 
mechanism for a requested Party to block or put up a barrier in the information exchange 
process under a broad legal concept. 

3.3.8.3 Commentary 

“If  governments  are  not  confident  that  their  taxpayer  information  will be shared in a fair 

manner with foreign governments then they may be reluctant to exchange this information, 

harming  efficient  sharing.”543  A quintessential theme echoed by the OECD is that governments 

would not engage in information exchange unless they had certain assurances regarding its use 

for the purposes agreed to under tax treaties and TIEAs, and further, that once transmitted, such 

information would continue to be treated as confidential.544  Towards this end, the expectations 

which provide these assurances require that: (1) the information received by an exchange of 

information partner is to be treated with the same regard to secrecy as information obtained 

under the domestic tax laws of that partner; and (2) the information received by an exchange of 

information partner ought not to be disclosed, except only to persons or authorities concerned 

                                                 

543 Arthur   J.   Cockfield,   ‘Protecting   Taxpayer   Privacy   Rights   under   Enhanced   Cross-Border Tax Information 
Exchange: Toward a Multilateral Taxpayer Bill  of  Rights,’  supra note 50 at 471 (advocating appropriate technology 
solutions and the adoption of a multilateral agreement on taxpayer rights to safeguard transferred tax information 
with a minimum level of legal protection for rights including taxpayer privacy to ensure fairness in taxpayer 
information exchanges). 
544 See OECD, Peer Review Report, Canada, 2011, supra note 177 at 61. 
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with the administration or enforcement of the taxes covered by the agreement (including as 

applicable, the determination of appeals or oversight of the aforementioned).545 The peer review 

for  Canada  noted  that  Canada’s  TIEAs generally conformed with Article 26 of the OECD Model 

Treaty and Articles 8 of the Model TIEA.546  The language under Article 8 was generally 

identical or substantially similar in all of Canada’s  TIEAs, and is similar in comparison with the 

language in the United States-Cayman TIEA (with the exception of the safeguard exception). 

The key terms of Article 8 require that any information received under a TIEA by a 

Contracting Party must be treated as confidential.  The disclosure of this information is restricted 

to those persons involved in the assessment of, collection of, enforcement of or the determination 

or appeals of the taxes under the agreement.547  Although information may be communicated to 

the taxpayer, his proxy or to a witness, the agreement does not require such disclosure to the 

taxpayer.548  Although not considered a normal request for information under the agreement, the 

applicant Party may disclose information to a third Party if written consent is given by the 

Contracting Party which supplied the information.549 

                                                 

545 Ibid.  Section 241 of the Act strictly controls the use of taxpayer information obtained thereunder, subject to a 
narrow list of exceptions, including disclosure under a TIEA or tax treaty and contains penalties for violations 
involving imprisonment for up to one year. 
546 See OECD, Peer Review Report, Canada, 2011, supra note 177 at 63. 
547 See, Model TIEA, supra note 166 at Commentary to Art. 8, para. 94. 
548 Ibid. 
549 See, Model TIEA, ibid. at Commentary to Art. 8, para. 97. 
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3.3.9.1 Miscellaneous Provisions 

Canada’s   TIEAs also contain additional articles relating generally to the following 

subjects: costs; implementing legislation; language; other international agreements or agreements 

or arrangements; mutual agreement procedure; entry into force; and termination.   

With respect to costs, most of the jurisdictions which have signed a TIEA with Canada 

agree to sort out costs incurred relating to providing assistance at the competent authority level.  

In a few of the agreements, there is a potential to divide the costs into those to be borne by the 

requested   Party   or   “ordinary”   vs.   those   costs   to   be   borne   by   the   applicant   Party   or  

“extraordinary”   with the expectation that Contracting Parties sort this out in advance.  The 

subject of costs as it relates to the broader policy objectives of the use of TIEAs is examined in 

more detail under Chapter 5 where some of the challenges, like resources and profit motives of 

tax havens are looked at in relationship to the functionality of TIEAs to combat tax evasion. 

The   articles   dealing   with   mutual   agreement   procedure   under   Canada’s   TIEAs almost 

uniformly grant broad jurisdiction to the competent authorities of the Contracting Parties to 

resolve difficulties arising either out of the implementation or interpretation of the respective 

agreement. 

3.4 Conclusion 

This  chapter  compared  Canada’s  TIEAs with the Model TIEA, each other, and the U.S.-

Cayman TIEA.  In comparison to the Model TIEA,   Canada’s   TIEAs consistently reflect 

adherence to those essential elements concerning the exchange of information in accordance with 
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the  OECD’s  international  standard.    There  are  a  select  number  of  variations  to  the  standard  that  

have been noted   in   the   commentary   above,   but   overall,   Canada’s   TIEAs support the key 

elements surrounding effective exchange of information such as: mechanisms which support 

effective exchange of information; a network of treaty partners which is diverse and inclusive; 

protection of confidentiality of information received; a process which respects the rights and 

safeguards of the taxpayer and third parties; and timely responsiveness to requests. 

In comparison with one another, a review of  Canada’s  TIEAs in force reveals that for the 

most part these agreements are in substance fairly uniform across the board in all of the key 

articles examined above.  One of the articles where numerous differences arise is under Article 3 

which deals with taxes covered.   

The differences between the TIEAs regarding Article 3 are notable not so much for their 

legal impact on the effective exchange of information which is minimal, but rather, more for the 

underlying economic distinctions they call attention to. For example, many of the tax haven 

jurisdictions appear to lack an income or capital tax (or have income taxes with low rates) but 

instead, appear to have a different staple of taxes like consumption taxes such as those associated 

with the tourist and restaurant industry and property taxes.  Therefore many of these jurisdictions 

would seem to have little if no interest in requesting information from Canada regarding their 

taxpayers because either they levy no income taxes or apply a consumption tax that arises only 

on their shores.  To wit, what possible or likely motivation would the Bahamian fiscal authorities 

have in contacting CRA regarding assistance with an investigation into a real estate stamp duty 

tax in the Bahamas (or Anguilla its own accommodation taxes)? The answer is, not much.  

Moreover, as neither the Bahamas nor Anguilla have an income tax, what economic benefit do 
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either of these countries  derive from allocating resources to investigate investment income 

earned by a Canadian resident for the CRA?  

This asymmetry in tax systems between Canada and many of her foreign TIEA partners 

suggests exploring another possibility of cooperation which is different from the existing 

uniformity model presented by the TIEA framework.  Chapter Five investigates the problems 

associated with tax harmonization represented through TIEAs and considers an alternative 

approach to combating international tax evasion based on economic considerations which invite 

tax policy makers to rethink the benefits principal.550 

Canada has established and is currently growing a network of TIEAs with tax haven and 

other foreign jurisdictions.  As a result of these efforts, the TIEAs in force will enable Canada to 

request taxpayer information to support its efforts to administer and enforce the tax laws in 

Canada   and   in   so   doing,   to   help   to   promote   tax   fairness   at   home.      Canada’s   proliferation   of  

TIEAs is   a   direct   result   of   the   OECD’s   Harmful   Tax   Competition   project   to   advance  

international standards on transparency and effective exchange of information, and, to curb bank 

secrecy.     However,   it   is  also  true  that  Canada’s  policy  towards  TIEAs has also been motivated 

not  in  an  insignificant  way,  by  considerations  relating  to  Canada’s  foreign  affiliate  system,  and  

by promoting favourable tax and business incentives for Canadian based MNEs.  Based on 

Canada’s   historical   record  of   using   treaties   to   drive   tax   benefits   for   businesses,   and   the   tie   of  

                                                 

550 See, Steven A. Dean, “More   Cooperation,   Less   Uniformity:   Tax   Deharmonization   and   the   Future   of   the  
International  Tax  Regime,”  supra note  448  at  144  (“The  Benefits Principle assigns the right to tax active (business) 
income primarily to the source jurisdiction, while the right to tax passive (investment) income is assigned primarily 
to  the  residence  jurisdiction”  citing  Reuven  S.  Avi-Yonah,  “International  Taxation of Electronic Commerce, (1997) 
52 Tax L. Rev. 507, 509. 
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TIEAs to exempt surplus, it is fair to ask has Canada really been focusing her policy efforts 

regarding TIEAs on combating tax evasion or has her attention to date been focused on other 

goals? 

At the moment, Canadian TIEA policy appears to rest on its current trajectory to utilize 

the TIEA network solely for information by request, where on the other hand, the United States 

and others551 have begun to both shift gears and directions away from a pure information by 

request platform towards a robust automatic exchange of information or withholding system in 

dealing with low tax jurisdictions.  These observations regarding tax policy and the Canadian 

TIEA system are further examined and evaluated in Chapter Five in looking at the effectiveness 

of TIEAs in helping Canada to achieve stated goals of combating international tax evasion. 

                                                 

551 See Chapter 5 below for a list of other countries that have moved to an automatic exchange of information or 
withholding system, and away from a pure information by request model, in addition to current developments in this 
area. 
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CHAPTER 4.      Accessing Foreign Based Taxpayer Information 

4.1 Introduction 

Chapter 4 explains the domestic administrative measures relied upon by Canada and the 

United States to obtain foreign-based taxpayer information.  An understanding of these 

administrative measures is critical in order to see where TIEAs fit into the information gathering 

process, and to evaluate their functionality to fight tax evasion against these alternative tools in 

Chapter 5.  Chapter 4 is also important to this research because it examines some of the legal, 

political, economic, and social problems connected to the exchange of information process which 

impact the evaluation of TIEAs in Chapter 5 and the policy recommendations in Chapter 6.  

Thus far the research has examined two primary avenues for gathering taxpayer information: 

foreign reporting and TIEAs.  Chapter 2 reviewed key voluntary compliance mechanisms under 

the foreign reporting rules of Canada and the United States that are relied upon by fiscal 

authorities in each country to assess the foreign income earned by their residents and citizens.  

Chapter 3 examined the role of the TIEA network in use by Canada to assist the government in 

the administration and enforcement of tax laws concerning taxpayers with offshore accounts 

through exchange of information upon request.  In preparation for the evaluation of TIEAs in 

Chapter 5, this chapter reviews the current administrative and international mechanisms used by 

Canada and the United States to obtain foreign-based taxpayer information.  Without the ability 

to verify foreign earned income of her citizens and residents, Canada and the U.S. would not be 

able to effectively or fairly administer its respective tax systems which are based on the taxation 
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of worldwide income.552 Hence, the initial focus of this chapter is to understand the framework 

of legal powers granted to the fiscal authorities in Canada and the United States to obtain 

taxpayer information for the administration and enforcement of their respective tax laws to 

combat non-compliance of offshore accounts where this information is not currently held by the 

government, or is otherwise unobtainable from an unwilling taxpayer or record holder.   

The chapter begins in sections 4.2.1 and 4.3.1 by reviewing the privacy rights and 

safeguards of taxpayers in Canada and the U.S. respectively, including the vital interplay 

between these domestic rules and the obligations of governments to exchange information under 

TIEAs and DTCs.  An understanding of these rights is important because as discussed below, 

taxpayer privacy is a cornerstone to both the domestic administration of the tax system at home, 

and to enabling effective exchange of information with treaty partners.  Section 4.3.2 examines 

perhaps for the first time in this research field, the use of criminal prosecution by the U.S. as a 

means to bolster EOI.  Section 4.3.2 also examines the legal regime surrounding the use of the 

summons   powers   including   the   John   Doe   “super”   summons   power   to   obtain   foreign   based  

information. The use of these two administrative measures either in the alternative to treaty 

based EOI mechanisms or in conjunction with them serves to (i) illustrate how these measures 

are different from TIEAs; and (ii) reveal underlying political and legal problems with EOI 

mechanisms for further exploration in Chapter 5 and 6.  To help illustrate the use of some of the 

tools being used to obtain foreign documentation, the chapter draws on the experience of the 

United States in obtaining foreign account information from UBS bank both under its tax treaty 

                                                 

552 See, U.S., United States Congress, J. Comm. on Taxation, Tax Compliance and Enforcement Issues With Respect 
to Offshore Accounts and Entities (Washington, D.C.: J. Comm. on Taxation, 2009), Part III. 
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with Switzerland, and through such unilateral measures as the John Doe summons and the recent 

and new formalization of the threat of criminal prosecution into the EOI mechanism. The UBS 

study highlights an example of the political and economic challenges that exist in the EOI field.  

These challenges pose the broader policy questions of whether or not EOI works without 

incentives (be they sanctions or rewards); and, will one policy size (for example, automatic 

exchange of information) be effective against the war on tax evasion for all players? 

Turning away from domestic administrative measures, the chapter in sections 4.4 and 4.6 

respectively, looks at the alternative exchange of information tools found in double tax 

conventions and looks specifically at Article 26 of the OECD Model Tax Treaty and Article 27 

of the Canada U.S. Tax Treaty, including the recent addition of the highly controversial IGA 

between Canada and the U.S.  As discussed in Chapter 5, the decision by Canada to implement 

FATCA raises conflicting policy issues regarding EOI surrounding principles of equity.  In 2013, 

in a monumental shift away from exchange of information by request, the G20 announced that 

automatic exchange of information will become the new global standard.  Exchange of 

information by request had been  the  darling  child  of  the  OECD’s  Global  Forum  on  Transparency  

and Exchange of Information and a cornerstone to the Model TIEA. As a background to the 

policy issues behind automatic exchange, Section 4.5 provides an empirical analysis of the Peer 

Review ratings announced in 2013 focusing on tax haven jurisdictions.  The ratings reveal an 

almost uniform and frightening gap in implementing the OECD standards.  Section 4.5 provides 

a summary of the benefits of automatic exchange together with a list of potential challenges that 

observers have noted so far. Section 4.5 also provides a brief description of the new standard and 

the current strategy around its implementation.  The conclusion highlights the importance of 

unilateral measures in achieving effective exchange of information in the UBS and other similar 



 

180 

cases, and questions whether automatic exchange of information is indeed the magic bullet 

solution, or indeed whether a magic bullet exists at all.  As discussed in Chapter 5, the empirical 

analysis of the recently released Peer Review ratings validates earlier arguments by Steven Dean 

in favor of cooperation through tax deharmonization, and carries a cautionary warning for 

countries like Canada who rely heavily on TIEAs as their front line counter to tax evasion. 

4.2 Administrative Procedures in Canada 

4.2.1 Privacy Rights and Safeguards of Taxpayers 

A deeply rooted subject in the field of taxpayer information exchange (TIE) is privacy or 

confidentiality regarding the information gathered by the government concerning taxpayers.553  

As noted in Chapter 3 above, assurances regarding the confidentiality of information exchanged 

between   governments   is   an   important   theme   arising   from   the   OECD’s   work   on   exchange   of  

information.554  Similarly, confidentiality is an important component in the administration of 

Canada’s  tax  system.555 

                                                 

553 For detailed discussions  regarding  the  subjects  of  privacy,  taxpayer’s  privacy,  and  privacy  and  the  exchange  of  
information, see generally: Michael Power, The Law of Privacy (Markham: LexisNexis, 2013); Arthur J. Cockfield, 
“Protecting  the  Social  Value  of  Privacy  in  the  context  of  State  Investigations  Using  New  Technologies,”  (2007)  40  
U.B.C.  L.  Rev.  421;;  Arthur   J.  Cockfield,  “Protecting  Taxpayer  Privacy  Rights  under  Enhanced  Cross-border Tax 
Information Exchange: Toward a Multilateral Taxpayer Bill of Rights, supra note 50;;  Sara  K.  McCracken,  “Going,  
Going   Gone...Global:   A   Canadian   Perspective   on   International   Tax   Administration   Issues   in   the   “Exchange-of-
Information   Age”   (2002)   50   Can.   Tax.   J.   1869;;   Cynthia   Blum,   “Sharing   Bank   Deposit   Information   with   Other  
Countries: Should  Tax  Compliance  or  Privacy  Claims  Prevail”  (2004)  5 Fla. Tax. Rev. 579; Tonny Schenk-Geers, 
International Exchange of Information and the Protection of Taxpayers (The Netherlands: Kluwer Law International 
2009). 
554 See Chapter 3.3.8.3 above regarding the importance of confidentiality in the OECD Model Tax Treaty and Model 
TIEA. 
555 In  commenting  on  the  role  of  confidentiality  in  Canada’s  tax  system,  Justice  Iacobucci  of  the  Supreme  Court  of  
Canada observed: 
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Prior to reviewing the rules under the Act relating to taxpayer privacy, it is helpful to 

have an awareness of the general landscape of privacy law in Canada as it relates to the 

protection of personal information.  Canada has both federal and provincial legislation relating to 

the protection of personal information.556  At the federal level, Canada has two main federal 

privacy laws: the Privacy Act, and the Personal Information Protection and Electronic 

Documents Act (“PIPEDA”).557  When originally enacted, PIPEDA applied to personal 

information about customers or employees which was collected, used or disclosed during 

commercial activities by federally regulated private sector companies and organizations (such as 

banks, airlines, and telecommunication companies).558  Today, PIPEDA also applies to personal 

information which is collected, used or disclosed by such industries as the retail sector, 

publishing companies, the service industry, manufacturers, and other provincially regulated 

                                                                                                                                                             

...it is worth noting that the taxation of income in Canada has been and is based on a self assessment and 
self reporting system.  Confidentiality of taxpayer information has been an important part of our income tax 
collection system. 
     ..... 
Section 241 reflects the importance of ensuring respect for a  taxpayer’s  privacy  interest,  particularly  as  that  
interest  relates  to  a  taxpayer’s  finances.    Therefore,  access  to  financial  and  related  information  of  a  taxpayer  
is to be taken seriously, and such information can only be disclosed in prescribed situations.  Only in those 
exceptional situations does the privacy interest give way to the interest of the state. 
 
...By instilling confidence in taxpayers that the personal information they disclose will not be 
communicated in other contexts, Parliament encourages voluntary disclosure of this information.  The 
opposite is also true: if taxpayers lack this confidence, they may be reluctant to disclose voluntarily all of 
their required information... 

Slattery (Trustee of) v. Slattery, [1993] 2 C.T.C. 243 at 243 and 248, 93 D.T.C. 5443 and 5445 and 5446 (S.C.C.) 
cited in Colin Campbell, Administration of Income Tax 2012, supra note 195 at 31-32. 
556 For details concerning the federal and provincial laws in Canada relating to the protection of personal 
information, and for an understanding of the relationship between these statutes generally and specifically with 
Canada’s  Constitution,  see  Michael  Power,  supra note 553, Chapter 1. 
557 Amongst furthering other legal objectives, the Privacy Act creates obligations on over 250 federal government 
departments and agencies to respect privacy rights through rules which limit the collection, use and disclosure of 
personal information, see online: http://www.priv.gc.ca/resource/fs-fi/02_05_d_15_e.asp.   PIPEDA has generally 
been in force since 2004.  Ibid.  For a discussion of the meaning of personal information in both the Privacy Act and 
PIPEDA, see Michael Power, supra note 553, Chapter 2.  For a treatise on the definition of personal information, 
see Eloise Gratton, Understanding Personal Information: Managing Privacy Risks (Markham: LexisNexis, 2013). 
558 See, Canada, Office of the Privacy Commissioner of Canada, Privacy Legislation in Canada, online: 
http://www.priv.gc.ca/resource/fs-fi/02_05_d_15_e.asp.    

http://www.priv.gc.ca/resource/fs-fi/02_05_d_15_e.asp
http://www.priv.gc.ca/resource/fs-fi/02_05_d_15_e.asp


 

182 

organizations (excluding personal information of employees of such provincially regulated 

organizations).559  Historically,   PIPEDA   followed   the   European   Union’s   Directive on Data 

Protection which came into effect in 1998 and which obligates Member States not to transfer 

data to countries lacking minimum standards of privacy protection.560  The EU has since 

recognized that PIPEDA meets the protection requirements of its Directive on Data Protection 

with regard to data flows from Europe to Canada.561  In regard to cross border transfers of 

personal information, PIPEDA calls upon organizations who are responsible for personal 

information to use contractual or other means to provide a comparable level of protection where 

such information is transferred to a third party for processing.562 

The chief body of rules in Canada relating to the confidentiality of taxpayer information 

is found in Section 241 of the Act.563  Section 241 comprises a vast and complex subfield of tax 

law relating to the prohibition against the disclosure by a government official or representative of 

confidential   taxpayer   information   absent   reliance   on   one   of   the   section’s   enumerated  

                                                 

559 Ibid. 
560 See, Michael Power, supra note 553 at 61. Canadian legislative initiatives on the protection of personal 
information ere also influenced around concerns about the Uniting and Strengthening America by Providing 
Appropriate Tools Required to Intercept and Obstruct Terrorism Act (USA PATRIOT ACT) of 2001, Pub. L. No. 
107-56, 115 Stat. 272 (October 26, 2001). Ibid. 
561  Ibid. 
562 See, Schedule 1, Principle 4.1.3 of PIPEDA.  However, PIPEDA does not prohibit a Canadian bank from 
outsourcing credit card services to a U.S. provider and the possible disclosure of their personal information to U.S. 
regulatory authorities. See, PIPEDA Case Summary #2005-313,   “Bank’s   notification   to   customers   triggers  
PATRIOT   Act   concerns,”   see   online:   http://www.priv.gc.ca/cf-dc/2005/313_20051019_e.asp. cited in Michael 
Power, supra note 553 at 148. 
563 For a history of taxpayer rights in Canada, including confidentiality rights, see, Jinyan-Li,  “Taxpayers’  Rights  in  
Canada”  (1997)  7  Revenue  L.  J.  83;;  see  also  William  Innes  and  Janice  McCart,  “Transfer-Pricing Disputes: Access 
to and Disclosure of Information”   (1995)   43  Can.   Tax   J.   821   (examining   the   legislative   history   on   the   use   of   a  
“confidentiality”   provision   in   Canada’s   tax   laws,   and   as   background   to   section   241,   including   a   discussion   of:  
procedural and policy issues associated with access by a taxpayer to third-party information relied upon by CRA 
after  assessment  and  during  an  audit  and  CRA’s  means  of  accessing  foreign  information). 

http://www.priv.gc.ca/cf-dc/2005/313_20051019_e.asp
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exceptions.564 The general prohibition against disclosure of taxpayer information is contained in 

Section 241(1) of the Act.  Violation of the strict confidentiality rules contained in Section 241 

can result in an offence which may include a fine of up to $5,000 and imprisonment of up to one 

year.565  The list of exceptions to the prohibition against disclosure contained under Section 241 

are numerous and complex566 and include in part the following waivers: in regard to certain 

criminal and enforcement proceedings under the Act;567 in regard to certain civil administrative 

or enforcement actions under the Act;568 and in regard to the exchange of information under a tax 

treaty or TIEA.569  Additional grounds for waiver of non-disclosure may be found under Section 

241, but are not dealt with in this research. 

4.2.2 Administrative Procedures to Obtain Information 

The power to access taxpayer information provides a jurisdiction with the means to 

accurately and fairly administer its tax system.570  Moreover, such legal powers are an 

                                                 

564 For an exhaustive explanation of the prohibitions under Section 241 and the permissible exceptions, see, Colin 
Campbell, Administration of Income Tax 2012, Chapter 1.8 (Disclosure of Information), supra note 195. 
565 See Section 239(2.2) of the Act. 
566 For a list and explanation of each of the exceptions contained in Section 241, see, Colin Campbell, supra note 
195. 
567 See Section 241(3) of the Act. 
568 See Section 241(4)(a) of the Act. 
569 See Section 241(4)(e) of the Act.  Also, as discussed above in Chapter 3.3.7.1-Possibility of Declining A Request, 
the international standard used in exchange of information permits a requested Party the right to decline to supply 
information where an issue of trade or business secrets exists, or in the case of information which is subject to 
solicitor-client  privilege.    For  the  definition  of  the  “solicitor-client  privilege”  under  the  Act,  and the Solicitor-client 
privilege defence under the Act, see Sections 232(1) and 232(2) respectively. 
570 Canada maintains a legal and regulatory framework regarding the maintenance of ownership and identity 
information including with respect to companies, partnerships, trusts, and accounts offered by banks and trust and 
loan institutions.  Although an explanation of these rules is beyond the scope of this research, see generally: Canada 
Business Corporations Act, RSC 1985, c-44, Canada Corporations Act RSC 1970, c. C-32, Canada Cooperatives 
Act SC 1998, c.1, Bank Act, SC 1991, c.46, Trust and Loan Companies Act, SC 1991, c. 45, Insurance Companies 
Act, SC 1991, c.47,  Cooperative Credit Associations Act, SC 1991, C. 45,  provincial laws which permit the 
incorporation of companies, Proceeds of Crime (Money Laundering) and Terrorist Financing Act of 2000 
(PCMLTFA) and its regulations (PCMLTF Regulations) (both regimes have specific rules which also apply to 
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indispensible element to permit the exchange of information with other jurisdictions.571  A 

summary  of  the  competent  authority’s  role  in  the  exchange  of  information  is  provided  below. 

The CRA possesses four major powers to obtain information situated within Canada in 

circumstances where such information is not otherwise available to it.  These four powers are: 

the   “audit”   power;;572 the   power   to   make   a   “requirement   for   information”   or   “demand   for  

information”   (‘Demand  Power’);;573 the power to obtain a search warrant;574 and   the   “inquiry”  

power.575 

4.2.2.1 Audit Power 

Under the audit power, the CRA may audit the taxpayer or any other third party, but the 

CRA’s   audit   powers   are   restricted   to   the   collection   of   information   for   civil   purposes,   and   not  

criminal purposes.576 

                                                                                                                                                             

trusts), and various provincial laws which permit the formation of general partnerships, limited partnerships, and 
limited liability partnerships. 
571 As discussed above in Chapter 3.3.5.3-Exchange  of   Information  Upon  Request  under  Article  5(4)  of  Canada’s  
TIEAs, Canada (together with the foreign jurisdiction) provides an undertaking that its competent authority has the 
legal means to obtain and provide the information agreed to under the TIEA.  Towards this end, Article 5(4) 
establishes that it has the authority to obtain and provide information concerning the legal and beneficial ownership 
of various legal entities in Canada, and that bank secrecy laws cannot be used to impede the process of obtaining 
information held by financial institutions in Canada. 
572 See Section 231.1 of the Act. 
573 See Section 231.2 of the Act. 
574 See Section 231.3(1) of the Act. 
575 See Section 231.4 of the Act. 
576 See Section 231.1 of the Act.  See also, David M. Sherman, ed., Practitioner’s   Income   Tax   Act (Toronto: 
Carswell, 2013) at 1552.  See also IC 71-14R3: The tax audit. 
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4.2.2.2 Demand Power 

Under   the   power   to   demand   information,   the   CRA   may   make   a   ‘Requirement   for  

Information’  or  ‘Demand  for  Information’  or  ‘Requirement  Letter’  on  anyone  for  the  information  

or document specified therein (including bank records), providing the information being sought 

is relevant to the tax liability of a specific person(s) as part of a genuine and serious inquiry.577  

Such a request must be made by notice served personally or certified mail and provide the person 

with reasonable time to respond to the requests for information or documentation.578  This power 

is conferred on the CRA for any purpose relating to the administration or enforcement of the Act, 

a tax treaty with another country, or a TIEA.579  This power may under certain circumstances 

also be used against a third party where the information being sought relates to an unnamed 

person(s).580 

4.2.2.3 Search Warrant 

Under the search warrant power, a judge may on application by the CRA issue a warrant 

authorizing the named person to enter and search any building or place for any document that 

                                                 

577 See, David M. Sherman, supra note 569 at 1553.  See also, Collin Campbell, supra note 195 at 271. 
578 See Section 231.2(1) of the Act. 
579 Ibid.  See also, Montreal Aluminum Processing Inc. v. Canada (Attorney General) [1991] 2 C.T.C. 70, 91 D.T.C. 
5424 (F.C.T.D.) (CRA had authority to demand information under Article XVII (Exchange of Information) of the 
Treaty on behalf of the IRS). 
580 For a detailed discussion of Section 231.2(2) surrounding the ability of the CRA to require the production of 
information or documents on a third party relating to unnamed persons and the potential need for prior judicial 
authorization, including Charter issues see Colin Campbell, supra note 195, 274-292. 
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may aid in providing evidence regarding an offence under the Act and so seize such document.581  

CRA may as an alternative obtain a search warrant under Section 487 of the Criminal Code.582 

4.2.2.4 Inquiry Power 

Under the inquiry power, the CRA may authorize any person to make an inquiry relating 

to the administration or enforcement of the Act.583  The person so authorized shall apply to the 

Tax Court of Canada for the appointment of a hearing officer before whom the inquiry will be 

held.584  This provision is rarely used by the CRA.585 

4.2.2.5 Power to Demand Foreign Based Information 

The CRA may require that a person resident in Canada or a non-resident person carrying 

on business in Canada provide any foreign-based information or document that is available or 

located outside of Canada, and that may be relevant to the administration or enforcement of the 

Act (including the collection of any amount payable under this Act by any person).586  

Procedurally, notice providing a reasonable period of time of not less than 90 days for the 

production of the requested information or document must be given by the CRA through 

                                                 

581 See Section 231.3(1) of the Act. 
582 R.S.C. 1985, c. C-46.  See also, Colin Campbell, supra note 195, at 296. 
583 See Section 231.4 of the Act. 
584 Ibid. 
585 See Colin Campbell, supra note 195, at 298. 
586 See Section 231.6 of the Act.  For the definitions of person resident in Canada and non-resident person carrying 
on business in Canada, see, Kerzner & Timokhov, supra note 58 at Article IV (Residence) and Article VII (Business 
Profits). In one international tax case, the Court found that data located on the U.S. server of a U.S. corporation not 
to be foreign based because the data could be retrieved in Canada by personnel of a Canadian affiliate of the U.S. 
company.  See, eBay Canada Ltd. v. Minister of National Revenue 2008 FCA 348 (eBay Canada was required to 
produce names and addresses and sales information for unnamed sellers pursuant to s. 231.2(3) of the Act). 
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personal service or by registered or certified mail.587  The person served with such a notice then 

has 90 days to apply to a judge for a review.588  At the hearing, the judge may confirm the 

requirement, vary the requirement (as the judge considers appropriate in the circumstances); or if 

the judge is satisfied that the requirement is unreasonable, order the requirement to be set 

aside.589  The teeth in this provision are found in the future inadmissibility of the information or 

document required in the notice in any civil proceeding for the administration or enforcement of 

the Act.590 

4.3 Administrative Procedures in the United States 

4.3.1 Privacy Rights and Safeguards of Taxpayers 

The question of whether or not information regarding taxpayers in America should be 

private is as old as the income tax itself.591  Present rules on tax privacy provide that tax returns 

and tax return information are to be treated as confidential and subject to limited situations, 

                                                 

587 See Section 231.6(2) and Section 231.6(3) of the Act. 
588 See Section 231.6(4) of the Act. 
589 See Section 231.6(5) of the Act.  The courts have generally interpreted the requirement powers broadly and have 
declined challenges to the requirement powers in an number of cases. See, Merko, [1990] 2 C.T.C. 518 (FCTD); 
Saipem Luxembourg S.A. v. Canada (Customs & Revenue Agency), 2005 D.T.C. 5348, [2005] 3 C.T.C. 294 
(F.C.A.), leave to appeal denied (2005), 2005 CarswellNat 3949, 2005 CarswellNat 3950 (S.C.C.); Fidelity 
Investments Canada Ltd. v. Canada (Customs & Revenue Agency), (sub nom. Fidelity Investments Canada v. CRA) 
2006 D.T.C. 6360 (Eng.), [2006] 4 C.T.C. 1 (F.C.). 
590 See Section 231.6(8) of the Act. 
591 See  Joshua  Blank,  “In Defense of Individual Tax Privacy” (2012) 61 Emory Law Journal 265, at 267. (quoting 
Boris   Bittker   in   Boris   I.   Bittker,   ‘Federal   Income   Tax   Returns-Confidentiality   vs.   Public   Disclosure’   (1981)   20  
Washburn Law Journal 479, at 480-81.  When the income tax was first introduced in 1862 to pay for the Civil War, 
the statute required the names of taxpayers and their liabilities to be open to public access.  Joshua Blank, ibid.  In 
this article, Professor Blank examines the relationship of individual tax privacy and individual tax compliance 
arguing   that   tax   privacy   allows   the   government   to   impact   the   individuals’   perceptions   of   its   tax   enforcement  
strengths without exposing its weaknesses which would become apparent without appropriate measures of 
confidentiality).   
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prohibit the release by the federal government of taxpayer information without the consent of the 

taxpayer.592 

Taxpayer information which is to be treated as confidential is broadly defined to include: 

a   tax  or   information   return,  a   taxpayer’s   identity,   the  nature,   source  or  amount  of  a   taxpayer’s  

income, payments, receipts, deductions, exemptions, credits, assets, liabilities, net worth, tax 

liability, tax withheld, deficiencies, over assessments, or tax payments of a taxpayer, or any other 

data received by or collected by the Secretary with respect to a return or with respect to the 

determination of the existence, or possible existence of liability (or the amount thereof) of any 

person under the Code for any tax, penalty, interest, fine, forfeiture, or other imposition, or 

offense.593 

Special rules govern circumstances under which the IRS may disclose taxpayer 

information to foreign countries.  A key exception to the non-disclosure rule of Section 6103 

exists for the disclosure by the IRS of tax information to foreign tax authorities under a treaty or 

bilateral agreement.594  Section 6105 contains a general rule that tax convention information shall 

                                                 

592 See Section 6103(a).  Section 6103 relating to tax return privacy was rewritten by Congress in 1976 in part to 
address the privacy concerns following the Watergate scandal.  See M. Saltzman and L. Book, IRS Practice and 
Procedure (Thomson Reuters/WG&L, 2012 ed.) (Checkpoint) (Chapter 2B: Access to Records From the Service 
Under the Privacy Act and Chapter 4C: The Privacy of Tax Returns ).  Although the Privacy Act of 1974 provides 
certain safeguards against the invasion of personal privacy, Section 6103 expressly regulates the disclosure of tax 
return information.  Ibid. at Chapter 2B.  Exceptions to the general rule of IRS non-disclosure may be made for a 
variety of reasons involving tax administration and law enforcement. See Section 6103(c)-(o); Joshua Blank, supra 
note 591 at 279. 
593 See Section 6103(b)(1),(2). 
594 See Section 6103(k)(4) which provides: A return or return information may be disclosed to a competent authority  
of a foreign government which has an income tax or gift and estate tax convention, or other convention or bilateral 
agreement relating to the exchange of tax information, with the United States but only to the extent provided in, and 
subject to the terms and conditions of, such convention or bilateral agreement. 
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not be disclosed unless an enumerated exception applies.595  Tax convention information 

generally includes information exchanged by the IRS with a foreign jurisdiction under a tax 

treaty or TIEA.596  U.S. tax treaties and TIEAs also contain a confidentiality provision similar to 

the provision contained in Article 26 of the U.S. Model Income Tax Convention.597 

Exceptions to the prohibition on disclosure of tax convention information permit 

information to be disclosed: to persons or authorities (including courts and administrative bodies) 

which are entitled to such disclosures under a tax treaty;598 and as provided under applicable 

procedures regarding applications for relief under a tax treaty.599  Additionally, information may 

be disclosed to Federal, state, and local enforcement officers and employees who are directly 

involved in responding to or investigating any terrorist incident, threat or activity.600  The 

Secretary may also disclose information which does not relate to a particular taxpayer if the 

Secretary determined after consultation with the treaty partner, that the disclosure would not 

                                                 

595 See Section 6105(b).  A key objective of Section 6105 is to support a good working relationship among treaty 
partners.  See, U.S., United States Congress, Conference Report (No. 106-1033) reported in 146 Congressional 
Record House 12414 (daily ed., Dec. 15, 2000). 
596 See ibid.  Taxpayers identity and information and the identity of a country involved in EOI are protected from 
public disclosure.  See, Code. Section 6105.  See also, Tax Analysts v. Internal Revenue Service, 217 F. Supp. 2d 23, 
28 (D.D.C. 2002)(citing Tax Analysts v. Internal Revenue Service, 152 F. Supp. 2d 1, 11 (D.D.C. 2001). 
597 U.S. Model Treaty, supra note Article 26, paragraph 2 of the United States Model Income Tax Convention of 
November 15, 2006 [U.S. Model Treaty] online: http://www.treasury.gov/press-center/press-
releases/Documents/hp16801.pdf. provides as follows: 
 Any information received under this Article by a Contracting State shall be treated as secret 
 In the same manner as information obtained under the domestic laws of that State and shall be 
 Disclosed only to persons or authorities (including courts and administrative bodies) involved 
 In the assessment, collection, or administration of, the enforcement or prosecution in respect of, or 
 The determination of appeals in relation to, the taxes covered by the Convention, or the oversight 
 of such functions.  Such persons or authorities shall use the information only for such purposes. 
 They may disclose the information in public court proceedings or in judicial proceedings. 
598 See Section 6105(b)(1). 
599 See Section 6105(b)(2). 
600 See Section 6105(b)(3).   

http://www.treasury.gov/press-center/press-releases/Documents/hp16801.pdf
http://www.treasury.gov/press-center/press-releases/Documents/hp16801.pdf
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impair tax administration.601  As a general matter, under U.S. law, the IRS is not required to 

notify a taxpayer before providing information in its possession to a foreign jurisdiction pursuant 

to a tax treaty or TIEA.602 

A series of potential civil and criminal penalties may apply for the violation of U.S. 

confidentiality rules applicable both to returns or return information, as well as to unauthorized 

disclosure of information which is received as part of an exchange under a tax treaty or TIEA 

and which violates Section 6105.603 

Under the Right to Financial Privacy Act (RFPA) enacted in 1978, bank account 

information generally may not be disclosed to federal government authorities without notice to 

the customer, including the right of the customer to challenge such a request.604  However an 

exception permits the disclosure of financial data for certain enforcement procedures under the 

Code, including summonses issued in response to requests for information under a treaty or 

TIEA.605  The RFPA also expressly permits the disclosure of financial data on accounts held by 

non-residents to the U.S. Treasury Department in regard to withholding taxes.606 

                                                 

601 See Section 6105(b)(4). 
602 OECD, Global Forum on Transparency and Exchange of Information for Tax Purposes Peer Reviews, United 
States 2011: Combined: Phase 1 + Phase 2 (Paris: OECD, 2011) [OECD Peer Review, United States] at 62, online: 
http://dx.doi.org/10.1787/9789264115064-en. 
603 For example, pursuant to Section 7213, the willful unauthorized disclosure of return or return information may 
result in a felony crime subject to a fine of 5,000 or imprisonment for 5 years, or both.  Further, under Section 
7213A, a willful unauthorized access or inspection of returns or return information may result in a misdemeanor 
offence subject to a fine of $1,000, imprisonment for 1 year, or both.  
604 See generally, Right to Financial Privacy Act (RFPA), 12 U.S.C. § 3401-22. 
605 See RFPA§§ 3402 and 3413(c); and OECD Peer Review, United States, supra note 602 at 67.  In general, the 
RFPA also does not apply to information subject to a grand jury subpoena.  OECD Peer Review, United States, 
supra note 602 at 71. 
606 See RFPA § 3413(k); and OECD Peer Review, United States, supra note 602 at 67. 

http://dx.doi.org/10.1787/9789264115064-en
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4.3.2 Administrative Procedures to Obtain Taxpayer Information 

The IRS commands at its disposal a powerful array of legal measures by which to compel 

the disclosure of information which is held by persons subject to its jurisdiction.607  These same 

powers may also be used by the IRS to obtain information for the purposes of complying with an 

obligation the United States has under a tax treaty or TIEA.608  Such information may include 

information held by banks and financial institutions in addition to information regarding the 

ownership of companies or other such entities as partnerships or trusts.609 

4.3.2.1 Section 7602 – Power to Issue Summons 

Under Section 7602 the Secretary of the Treasury has broad powers to examine any 

books, records, or data which may be relevant or material in connection with ascertaining the 

correctness of any return, making a return where none has been made, determining the liability 

of any person for any internal revenue or collecting any such revenue.610  The IRS may choose to 

issue  a  formal  summons  after  an  unsuccessful   information  document   request  (“IDR”)  has  been  

made.  Section 7602 authorizes the IRS to compel a taxpayer or third party by issuance of a 

summons to appear at a time and place named in the summons and to produce such records or 

data, and to give such testimony under oath relevant or material to such inquiry.611  The IRS may 

issue a summons to the taxpayer, to an officer or employee of the taxpayer, to any person having 

custody of accounting books relating to the business of the taxpayer, or to any other person with 

                                                 

607 OECD, Peer Review, United States, supra note 602 at 7. 
608 Ibid. at 8.   
609 Ibid. at 61.   
610 See Section 7602(a)(1). 
611 See Section 7602(a)(2). 
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relevant records or data.612  These summons procedures may be used in carrying out the 

obligations of the United States under a tax convention613 or TIEA.614  Generally, the IRS is not 

required to notify a taxpayer prior to providing information in its possession to a foreign 

jurisdiction pursuant to a request under a treaty or TIEA.615 

In order for a summons to be enforceable, the IRS need only demonstrate good faith in 

issuing the summons by showing that the summons: (1) is issued for a legitimate purpose; (2) 

seeks information relevant to that purpose; (3) seeks information that is not already within the 

IRS’s  possession;;  and  (4)  satisfies  all  administrative  steps  required  by  the  United  States  Code.616 

This four-part good faith test also applies where a foreign government has requested that the IRS 

use its summons powers pursuant to a tax treaty or TIEA.617  Only  a  “minimal”  showing  that  a  

summons has been issued in good faith is required to be made by the IRS.618  A heavy 

                                                 

612 See Section 7602(a)(2). 
613 See United States v. Stuart, 489 U.S. 353, 359-60, [63 AFTR 2d 89-681] (1989) (affirming validity of issuance of 
administrative summons by the IRS pursuant to a request by Canadian authorities under Article XIX and XXI of the 
Convention Respecting Double Taxation, Mar. 4, 1942, United Sates-Canada, 56 Stat. 1405-1406, T. S. No. 983 
regardless of whether or not investigation by CRA was equivalent to a referral to the U.S. Justice Department under 
Section  7602(c)  observing:  “So  long  as  the  summons  meets  statutory  requirements  and  is  issued  in  good  faith,  as  we  
defined that term in United States v. Powell, 379 U.S. 48, 57-58, [14 AFTR2d 5942] (1964), compliance is required, 
whether  or   not   the  Canadian   tax   investigation   is   directed   toward   criminal   prosecution   under  Canadian   law.”   See,  
United States v. Stuart, ibid. at 89-681-685.)   
614 See Barquero vs.United States, 18 F.3d 1311, 1314-1315 (5th Cir. 1994) (confirming IRS authority to issue 
summons on behalf of a foreign government with which the U.S. has signed a TIEA in support of request by 
competent authority of Mexico to serve IBC bank to request all   records   in   bank’s   possession   pertaining   to   bank  
account held by taxpayer to determine his Mexican tax liability.) 
615 OECD Peer Review, United States, supra note 595 at 62. However, see discussion below where IRS obligated to 
notify taxpayer in connection with issuance of a summons to a third party under Section 7609. 
616 See United States v. Powell, 379 U.S. 48, 57-58 [14 AFTR 2d 5942] (1964); and United States v. Stuart, supra 
note 613 at 359. 
617 See Lidas, Inc. v. United States, 238 F.3d 1076 (9th Cir. 2001) at 1082.  In this instance, in order to be entitled to 
enforcement, the IRS is not obligated to show the good faith of the requesting nation, but rather, that it is acting in 
good faith under Powell, and is compliant with applicable statutes.  Ibid.  (quoting United States v. Stuart, 489 U.S. 
353 at 360).   
618 See United States v. Abrahams, 905 F2.d 1276, 1280 (9th Cir. 1990).  This showing is generally made through the 
submission of a declaration of the IRS agent who issued the summons. See United States v. Samuels, Kramer & Co., 
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evidentiary burden must be met before the summons will be successfully challenged.619  A 

summons may not be issued under the Code however where a Justice Department referral is in 

effect with respect to such person.620 

The U.S. district courts have jurisdiction over enforcement actions brought to enforce an 

administrative summons issued by the IRS.621  For U.S. citizens living abroad, such an action 

would generally be brought in the District of Columbia.622  The failure to comply with an 

administrative summons may involve multiple penalties including a fine of up to $1,000 or a 

prison sentence of up to 1 year and may also trigger civil contempt sanctions.623  The Code also 

contains general penalties for any person who is required to pay any tax, required to make a 

return (including information return), keep any record, or supply any information as specified in 

the Code or its regulations which may cause such individual to be guilty of a misdemeanor 

carrying a fine of not more than $25,000 ($100,000 for corporations) or imprisonment for not 

more than one year, or both.624 

4.3.2.2 Section 7609 – Notification Procedures for Third-Party Summonses 

Before the passage of Section 7609, the IRS possessed the authority to summon third 

parties for the purpose of obtaining  taxpayer’s  records  without  notifying  the  taxpayer.    Congress,  

                                                                                                                                                             

712 F.2d 1342 (9th Cir. 1983) at 1345.  Sections 7603 and 7604 respectively provide rules relating to the service and 
enforcement of IRS summons. 
619 See United States v. Abrahams, supra note 618 at 1280.  A party opposing enforcement will have to show that 
the summons was issued for an improper purpose such as to harass the taxpayer or to put pressure on the taxpayer to 
settle a collateral dispute. See, United States v. Powell, supra note 616 at 58. 
620 See Section 7206(d). 
621 See Section 7604(a). 
622 See Section 7701(a)(39). 
623 See Section 7210; and OECD Peer Review, United States, supra note 602 at 66. 
624 See Section 7203; and OECD Peer Review, United States, supra note 602 at 66. 
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in enacting Section 7609 wished to afford taxpayers a measure of privacy protection by 

establishing certain notice procedures which the IRS must follow to summon a third party keeper 

of records, and to accord to the taxpayer a reasonable and speedy means to challenge the 

summons under certain situations.625  Generally, a copy of the summons is to be provided to the 

taxpayer within 3 days from which service is made.626  Under Section 7609, the taxpayer has the 

right to intervene in any proceeding with respect to the enforcement of such summons under 

section 7604 or to begin a proceeding to quash a summons.627  A taxpayer entitled to notice has 

the right to begin a proceeding to quash such summons within 20 days after notice has been 

given.628 

4.3.2.3 Production of Foreign Based Information  

Verification of foreign earned income is a central component to administering the U.S. 

tax system which is based on taxation of worldwide income.629  As a result, the U.S. utilizes a 

range of unilateral domestic legal measures to obtain foreign information.  These tools can be 

divided into summons powers which may be used to compel production of foreign based 

documents, and penalty provisions which may influence a taxpayer to comply with a request for 

information.  These tools are discussed below in the following sections: 4.3.2.4 Summonses and 

Grand Jury Subpoenas; 4.3.2.5 John Doe Summonses; 4.3.2.6 Miscellaneous Sanctions and 

Penalties; and Section 4.3.2.7 Criminal Prosecution. 
                                                 

625 See, H.R. Rep. No. 658, 94th Cong., 2d Sess., at 307 (1975), reprinted in, 1976 U.S.C.C.A.N. 2897, 3203; S. Rep. 
No. 938, part 1, 94th Cong., 2d Sess., at 368-69 (1976); reprinted in, 1976 U.S.C.C.A.N. 3439, 3798.  See also, 
Section 7609(a) regarding notice provisions. 
626 See Section 7609(a)(1). 
627 See Section 7609(b). 
628 See Section 7609(b)(2). 
629 See, U.S., United States Congress, J. Comm. on Taxation, Tax Compliance and Enforcement Issues With Respect 
to Offshore Accounts and Entities, supra note 552 at Part III. 
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4.3.2.4 Summonses and Grand Jury Subpoenas 

In contemplation of whether or not a court should compel production of foreign based 

documents U.S. courts have historically sought to balance the conflicting interests of the IRS in 

enforcement of U.S. tax laws and the foreign  jurisdiction’s  rules  relating  to  bank secrecy.630  In 

Societe Internationale v. Rogers, the Supreme Court in describing a fundamental rule of comity 

held unanimously that the U.S. district court could not ignore the interests of the foreign state in 

considering whether to compel documents located in that foreign state.631  

                                                 

630 See, Societe Internationale v. Rogers 357 U.S. 197, 78 S. Ct. 1087 (1958) [Societe Internationale]. 
This balancing test which courts have looked to is summarized in the Restatement 3rd on Foreign Relations Law 
which provides in pertinent part: 

(a) A court or agency in the United States, when authorized by statute or rule of court, may order a person 
subject to its jurisdiction to produce documents, objects, or other information relevant to an action or 
investigation, even if the information or the person in possession of the information is outside of the 
United States;  

(b) failure to comply with an order to produce information may subject the person to whom the order is 
directed to sanctions, including finding of contempt, dismissal of a claim or defense, or default 
judgment, or may lead to a determination that the facts to which the order was addressed are as 
asserted by the opposing party; and 

(c) in deciding whether to issue an order directing production of information located abroad, and in 
framing such an order, a court or agency in the United States should take into account the importance 
to the investigation or litigation of the documents or other information requested; the degree of 
specificity of the request; whether the information originated in the United States; the availability of 
alternative means of securing the information; and the extent to which noncompliance with the request 
would undermine important interests of the United States, or compliance with the request would 
undermine important interests of the state where the information is located.  Restatement 3d, Foreign 
Relations, sec. 441 (1).  

See, U.S., United States Congress, J. Comm. on Taxation, Tax Compliance and Enforcement Issues With Respect to 
Offshore Accounts and Entities, supra note 552 at Part III (noting that courts have tended to give greater weight to 
the interests of the U.S. in cases involving criminal activity such as money laundering or drug dealing than cases 
solely concerned with tax evasion).  See also, United States v. Chase Manhattan Bank 590 F. Supp. 1160 (SDNY 
1984) (Court upheld contempt sanctions where IRS issued summons under Section 7609 for account information 
concerning  a  Hong  Kong  corporation  controlled  by   the  Gucci   fashion  empire  despite  bank’s  protests  of  making  a  
good faith effort in the face of a Hong Kong injunction  restraining  violation  of  Hong  Kong’s  secrecy  laws). 
631 See Societe International, supra note 630 (In a lawsuit brought by a Swiss company to recover assets seized 
under the Trading with the Enemy Act, the U.S. district court ordered production of certain banking records in 
Switzerland further to a discovery request by the U.S. government.  The holding company after making good faith 
efforts  failed  to  comply.     The  Supreme  Court  held  that  sanction  of  an  outright  dismissal  of  a  plaintiff’s  complaint  
was impermissible where plaintiff acted in good faith, but was unable to comply because of Swiss penal law. Societe 
Internationale 357 U.S. at 198, 78 S. Ct. 1092-93. But the Court did not erect an outright bar to sanctions for 
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The U.S. government has used its power to compel production of foreign documents in a 

variety of different legal situations.632  The U.S. government has been successful in compelling 

the production of bank documents situated in a Central American branch of a U.S. bank;633 as 

well as from a Caribbean branch of a Canadian chartered bank.634 In the Bank of Nova Scotia, the 

court successfully enforced a grand jury subpoena against a Canadian chartered bank for 

financial data maintained in the Bahamas against the bank secrecy laws of that jurisdiction.635  

The Court subsequently fined the Canadian bank $1.8 million.636   

                                                                                                                                                             

noncompliance with a summons or subpoena even if compliance is prohibited by foreign law. Societe Internationale 
357 U.S. at 211-12, 78 S.Ct. at 1095-96. 
632  For a discussion of U.S. summons power, see, R. E. Andersen, Analysis of United States Income Tax Treaties 
(Thomson Reuters/WG&L, 2013) (Checkpoint), Chapter 24; and M. I. Saltzman and Leslie Book, Saltzman and 
Book, IRS Practice and Procedure (Thomson Reuters/Tax & Accounting, Rev. 2nd ed. 2002, with updates through 
July 2013) (Checkpoint) Chapter 13.  
633  See, First  Nat’l  City  Bank  of  NY v. IRS, 271 F2d 626 (2d Cir.), cert. Denied, 361 US 948 (1959) (Court held 
bank’s   records   in   Panama   branch   subject   to   government   subpoena   and   bank’s   membership   in   Federal   Reserve  
System  affirmed  bank’s  obligations  notwithstanding  any  contravention  of  Panamanian law), cited in M. I. Saltzman 
and Leslie Book, Saltzman and Book, IRS Practice and Procedure, supra note 632 at Chapter 13. 
634  See, U.S. v. Bank of Nova Scotia, 691 F2d 1384 (11th Cir. 1982), cert. denied 462 U.S. 1119 (1983) (Bank of 
Nova Scotia ) and United States v. Bank of Nova Scotia, 740 F2d 817 (11th Cir.), cert. denied, 469 U.S. 1106 (1984) 
(Court held grand jury subpoena served in the U.S. against a Florida agency of a Canadian chartered bank in 
connection with prosecution of a tax, money laundering and narcotics case for bank records in the Cayman Islands 
was enforceable even though bank secrecy laws would prohibit such production.)  
635 See, U.S. v. Bank of Nova Scotia, 691 F2d 1384 (11th Cir. 1982), cert. denied 462 U.S. 1119 (1983) (The Bank 
declined  to  comply  with  the  document  request  asserting  that  compliance  without  the  customer’s  consent  or  an  order  
of the Bahamian courts would violate Bahamian bank secrecy laws and moreover would violate due process under 
Societe International on the rational that because of its lack of purposeful involvement or responsibility in the 
subject  matter  it  would  be  unfair  to  require  a  “mere  stakeholder”  to  incur  criminal  liability  in  the  Bahamas.   Ibid. at 
1386.    In  rejecting  the  Bank’s  further  argument  that comity between nations prevents enforcement of the subpoena, 
the Court upheld the balancing test found in In Re Grand Jury Proceedings, United States v. Field, 532 F.2d 404 (5th 
Cir. 1976), cert. Denied, 429 U.S. 940, 97 S. Ct. 354 (Field) and applied by the District Court.  In Field, the court 
upheld contempt penalties against a non-resident alien present in the U.S. who was an officer of a bank in the Grand 
Cayman Islands and who was subpoenaed to testify before a grand jury investigating the use of offshore bank 
accounts held by U.S. citizens to evade income taxes and conceal crimes.  Field, at 405-409.  The Bank argued that 
Field was distinguishable from its facts on several grounds including that unlike Field, the Bank was not under 
investigation, and further  that  the  government  “could  avoid  rather  than  provoke  disrespect  for  the  sovereignty  of  a  
friendly  nation”  through  the  alternative  of  applying  for  an  order  of  judicial  assistance  permitting  a  disclosure  from  
the Supreme Court of the Bahamas.  Bank of Nova Scotia at 1390 (citing Brief of Appellant at 18).  In regard to the 
first contention, the Court observed that the fact that in Field, Castle Bank and Trust Company was under 
investigation  simply  did  not   impact   the  court’s  analysis  which  was  concerned with the offshore accounts and tax 
evasion.  Bank of Nova Scotia , ibid.    In  regard  to  the  second  contention,  the  Court  noted  that  “Applying  for  judicial  
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The Court more than thirty years ago rejected an argument of the Bank of Nova Scotia 

that the U.S. government should avoid disrespect for the sovereignty of a friendly nation (the 

Bahamas) and instead of seeking to enforce the subpoena, have the U.S. government pursue 

relief through judicial assistance procedures.  The Court roundly rejected such notions because of 

their   unpredictable   costs   in   time   and  money   and   lack   of   certainty   of   success,   observing,   “the  

judicial   assistance   procedure   does   not   afford  due   deference   to   the  United  States’   interests.      In  

essence, the Bank asks the court to require our government to ask the courts of the Bahamas to 

be allowed to do something lawful under United States law.  We conclude such a  procedure to 

be  contrary  to  the    interests  of  our  nation  and  outweigh  the  interests  of  the  Bahamas.”637 At the 

time the Court decided the Bank of Nova Scotia decision, the U.S. government would not have a 

TIEA with the Bahamas for another twenty-one years, and it is interesting to wonder whether it 

might have been used had it been in existence earlier, and with what measure of success, or 

would  unilateral  measures  have  still  been  the  ‘catch  of  the  day.’638 

In addition, the U.S. government has been successful in compelling a Japanese 

corporation to provide information relating to a transfer pricing and tax examination of its wholly 

                                                                                                                                                             

assistance, however, is not a substantially equivalent means for obtaining production because of the cost in time and 
money  and  the  uncertain  likelihood  of  success  in  obtaining  the  order.”  Ibid.   
636 Ibid. 
637 Ibid. at 1391. 
638 See Agreement Between the Government of the Commonwealth of the Bahamas and the Government of the 
United States Of America for the Provision of Information With Respect to Taxes And For Other Matters (entered 
into force December 31, 2003) online: http://www.bahamas.gov.bs/wps/wcm/connect/5661db08-6979-464b-be2e-
aef37ae9eab5/US%2BBahamas%2B25%2BJan%2B2002.pdf?MOD=AJPERES. See also, The Bahamas and the 
United States of America Tax Information Exchange Agreement Regulations, online: 
http://laws.bahamas.gov.bs/cms/images/LEGISLATION/SUBORDINATE/2004/2004-
0103/TheBahamasandtheUnitedStatesofAmericaTaxInformationExchangeAgreementRegulations_1.pdf.  

http://www.bahamas.gov.bs/wps/wcm/connect/5661db08-6979-464b-be2e-aef37ae9eab5/US%2BBahamas%2B25%2BJan%2B2002.pdf?MOD=AJPERES
http://www.bahamas.gov.bs/wps/wcm/connect/5661db08-6979-464b-be2e-aef37ae9eab5/US%2BBahamas%2B25%2BJan%2B2002.pdf?MOD=AJPERES
http://laws.bahamas.gov.bs/cms/images/LEGISLATION/SUBORDINATE/2004/2004-0103/TheBahamasandtheUnitedStatesofAmericaTaxInformationExchangeAgreementRegulations_1.pdf
http://laws.bahamas.gov.bs/cms/images/LEGISLATION/SUBORDINATE/2004/2004-0103/TheBahamasandtheUnitedStatesofAmericaTaxInformationExchangeAgreementRegulations_1.pdf
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owned U.S. subsidiary.639 The U.S. government has also successfully used its subpoena power 

against a U.S. parent for corporate records maintained by its subsidiary in Switzerland.640  The 

U.S. government has also used its power to compel the return of funds to the U.S. which were 

located in a foreign jurisdiction,641 and to order the freezing of financial assets situated in a 

foreign jurisdiction.642 

As discussed further below, and in Chapter 5, a survey of the recent enforcement efforts 

of the U.S. government to obtain information on the use of offshore accounts (in particular with 

John Doe Summonses) appears to echo the preferences noted by the Eleventh Circuit decades 

ago in favour of home grown remedies over the complexities and shortcomings of legal 

alternatives under international law and treaties. 

                                                 

639 See United States v. Toyota Motor Corp., 561 F.Supp. 354 [51 AFTR 2d 83-1146] (C.D. Cal. 1983) (District 
court determined it had personal jurisdiction over Japanese parent corporation in an action brought under Code 
Section  7604   to   enforce   two   summonses  during   the   course  of   an   audit   of   the  parent’s  U.S.   subsidiary  observing,  
“Nothing   in   the   language   of   section   7602   precludes   issuance   of   a   summons   against   a   foreign   parent   corporation  
possessing      information   relevant   to   the   taxation  of   its   subsidiary.”      Ibid. at 83-1149.  Having found that sections 
7402(b) and 7604(a) conferred jurisdiction over the case, the Court then proceeded to examine due process 
limitations to jurisdiction under the constitution. See, ibid. at 83-1150); and United States v. Toyota Motor Corp. 
569 F.Supp. 1163 (C.D. Cal. 1983)(District court ordered IRS summons for documents located in Japan partially 
enforced), cited in M. I. Saltzman and Leslie Book, Saltzman and Book, IRS Practice and Procedure, supra note 
632 at Chapter 13. 
640 See United States v. Vetco, 691 F.2d 1281[47 SGYT 2d 81-1540] (9th Cir. 1981) (Ninth Circuit Court of Appeals 
enforced   IRS   summonses   for   records   of   an  American   firm’s   wholly   owned   Swiss   subsidiary in a tax fraud case 
noting that the treaty between Switzerland and the United States did not preclude the use of IRS summonses to 
obtain the records.  Ibid. at 81-1547.  In balancing competing interests set forth in the Restatement (Second) of 
Foreign Relations Law § 40 between the possible criminal liability in Switzerland related to compliance and 
enforcement of the summons and imposition of contempt sanctions the Court found that the interests of the U.S. in 
enforcing the summons outweighed the contrary interests in Switzerland.  Ibid.  But see United States v. First 
National Bank of Chicago, 699 F.2d 341 (7th Cir. 1983) (Seventh Circuit Court of Appeals denied enforcement of 
IRS summons for bank records in Greece), cited in M. I. Saltzman and Leslie Book, Saltzman and Book, IRS 
Practice and Procedure, supra note 632 at Chapter 13. 
641 See United States v. McNulty, 446 F. Supp. 90 (ND Cal. 1978), cited in M. I. Saltzman and Leslie Book, 
Saltzman and Book, IRS Practice and Procedure, supra note 632. 
642 See United  States  v.  First  Nat’l  City  Bank, 379 US 378 (1965), cited in M. I. Saltzman and Leslie Book, Saltzman 
and Book, IRS Practice and Procedure, supra note 632 at Chapter 13. 
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4.3.2.5 John Doe Summonses 

Section 7602 confers broad authority to the IRS to compel production of documents and 

information in an examination into civil or criminal violations provided the case has not been 

referred to the Justice Department for prosecution.643  Such powers are particularly useful when a 

taxpayer has been identified and an offshore transaction has been chosen for audit.  For policy 

reasons; however, the U.S. has acknowledged that stronger administrative measures are needed 

in circumstances where the identity of the taxpayer is not known, but tax evasion may be 

suspected such as with secret bank accounts held in an offshore tax haven.644  In the latter 

situation, the IRS has successfully used the John Doe summons to identify the taxpayer.645 

Procedurally, prior to obtaining a John Doe summons, the U.S. must seek judicial review 

in an ex parte proceeding.646  The U.S. must establish that (i) the summons relates to the 

investigation of a particular person or ascertainable group (or class) of persons; (ii) there is 

reasonable basis for believing that taxes have been avoided; and (iii) the information is not 

                                                 

643 See United States v. LaSalle National Bank, 437 U.S. 298 (1978). 
644 See, U.S., United States Congress, J. Comm. on Taxation, Tax Compliance and Enforcement Issues With Respect 
to Offshore Accounts and Entities, supra note 552 at Part III. 
645 The John Doe summons has been used by the IRS in a number of high profile cases.  On or about 2000, the IRS 
initiated The Offshore Credit Card Program in an effort to identify taxpayers hiding unreported income in offshore 
banks  by  issuing  “John  Doe”  summonses  to  financial  businesses  to  learn the identity of U.S. residents holding credit 
or debit cards issued by offshore financial institutions. See, U.S., United States Congress, J. Comm. on Taxation, 
Tax Compliance and Enforcement Issues With Respect to Offshore Accounts and Entities, supra note 552.  In 2008 
and 2009 respectively, the IRS used the John Doe summons against UBS and First Data Corporation (regarding 
payments  processed   involving  offshore  accounts).     See  Scott  D.  Michel,   “Offshore  Account  Enforcement  Issues,”  
(2012) [Unpublished] at 6.  In 2011, the IRS used the John Doe summons on HSBC USA, NA regarding thousands 
of potentially unreported offshore accounts in HSBC India.  Ibid.  Also, in 2013, the IRS used a John Doe summons 
to seek information about U.S. taxpayers who may hold offshore bank accounts at Canadian Imperial Bank of 
Commerce First Caribbean International Bank (FCIB).  See, U.S. Department of Justice, Tax Division, News 
Release,  “Court Authorizes Service of John Doe Summons Seeking the Identities of U.S. Taxpayers with Offshore 
Accounts at Canadian Imperial Bank of Commerce’s  First Caribbean International Bank,”  (30 April 2013). 
646 Section 7609(h). 
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readily available from other sources.647  Once the summons has been served, the summoned 

party may challenge the summons based on the Powell factors but may not seek judicial review 

of the ex parte ruling.648  In the context of issuing John Doe summonses against the U.S. branch 

of a foreign bank, as in the case of the Bank of Nova Scotia, the prospect of civil contempt of 

court sanctions for recalcitrant banks can be very costly.649  The existence of a treaty containing 

an exchange of information mechanism does not bar the U.S. from seeking enforcement of a 

John Doe summons.650 

4.3.2.6 Miscellaneous Sanctions and Penalties 

(a) 982 - Admissibility of documentation maintained in foreign countries 

As noted above, the IRS may formally request, for example using Form 4564 – 

Information Document Request, information located outside of the United States.  Where a 

taxpayer fails to substantially comply with such a document request (typically within 90 days of 

its mailing), the IRS may sanction the taxpayer by prohibiting the introduction of that document 

by the taxpayer in any civil court proceeding having jurisdiction of the examined item.651 

(b) 6038A – Information with respect to certain foreign-owned corporations / 6038C 

– Information with respect to foreign corporations engaged in U.S. business 

                                                 

647 Section 7609(f). 
648 See, United States, United States Congress, J. Comm. on Taxation, Tax Compliance and Enforcement Issues 
With Respect to Offshore Accounts and Entities, supra note 552 at Part III; and United States v. Samuels, Kramer & 
Co., and First Western Government Securities, Inc., 712 F.2d 1342 (9th Cir. 1983). 
649 See, Scott  D.  Michel,  “Offshore  Account  Enforcement  Issues,”  supra note 645 at 7. 
650 See, Marie Therese Yates,  Amber  Hoffman,  Kyle  Bishop,  Marnin  Michaels,   “Death   of   Information-Exchange 
Agreements?:  Part  3,”  (2011)  22  J.  Int’l  Tax’n  48  at  61  (citing  Vetco Inc., 691 F2d 1281 at 1286). 
651 Section 982(a). 
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The potential reporting requirements facing U.S. corporations with foreign ownership and 

foreign corporations engaged in U.S. business can be staggering, especially if a foreign 

partnership is involved.652  Beyond these reporting requirements, the IRS may issue 

administrative summonses which carry a sanction for non-compliance which permits the IRS to 

determine the federal tax liability of the entity and file a return for the taxpayer based on limited 

information, which can be a financial disaster.653  

(c) 7564(b) – Tax Court: Production of records in the case of foreign corporations, 

foreign trusts, or estates and nonresident alien individuals 

In case of proceedings before the Tax Court, the IRS may upon motion ask the Court to 

order any foreign corporation, foreign trust, or foreign estate or nonresident alien individual who 

has filed a petition with the Tax Court, to produce any documents wherever situated.654  The 

failure to comply with such an order by the Court may lead the Court to issue an order to strike 

the proceedings of the petitioner, dismiss the proceedings against the petitioner, or render a 

judgment against the petitioner.655 

4.3.2.7 Criminal Prosecution 

Although criminal prosecution, or the threat of criminal prosecution does not appear to be 

listed as an enumerated procedure for obtaining taxpayer information in texts dealing with the 

                                                 

652 See, Section 6038A, 6038C, and 1446 and the regulations thereunder. 
653 See, Section 6038A(e), 6038C(d), and 6020(b). 
654 Section 7456(b).  See also, Hongkong and Shanghai Banking Corp. v. Commissioner, 85 TC 701 (1985). 
655 Ibid. 
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broad subject of tax administration, it has nevertheless emerged in recent years as an important 

tool in the arsenal of the U.S. for obtaining foreign documentation to combat tax evasion.656  As 

described below, the agreement in 2013 between the United States and Switzerland for a non-

prosecution program (also read as the threat of criminal prosecution) marks a watershed moment 

in the exchange of information process.657  Under the non-prosecution program, in exchange for 

agreeing to provide account information on American clients, the payment of billions of dollars 

in penalties, and other significant undertakings, certain Swiss banks may escape criminal 

prosecution by the United States government.658 

(a) UBS AG 

In   February   2009,   Switzerland’s   largest   bank,   UBS   AG   entered   into   a   Deferred 

Prosecution Agreement with the United States and agreed to the release of information regarding 

its account holders.659  The agreement was in response to a legal procedure commenced by the 

                                                 

656 See for example the following treatises which do not currently list criminal prosecution as a tool to access foreign 
based taxpayer information: M. Saltzman and L. Book, IRS Practice and Procedure (Thomson Reuters/WG&L, 
2012 ed.) (Checkpoint) (Penalties 4.06), B. Bittker & L. Lokken, Federal Taxation of Income, Estates, and Gifts 
(Thomson Reuters/WG&L, 2012 ed.) (Checkpoint), and R. E. Andersen, Analysis of United States Income Tax 
Treaties (Thomson Reuters/WG&L, 2013) (Checkpoint), Chapter 24. 
657 Lynnley   Browning,   “Swiss Agree on Penalties for Banks that Aided Tax Cheats,”  The New York Times (29 
August 2013).  Since 2009, the U.S. has prosecuted more than 30 banking professionals and 68 U.S. account 
holders, including the deferred prosecution agreement with one Swiss bank and the indictment of another Swiss 
bank.  See, U.S. Department of Justice,   “United   States   and   Switzerland   Issue   Joint   Statement   Regarding   Tax  
Evasion Investigations, Switzerland Encourages Its Banks to Cooperate with New Program Which Will Require 
Significant Financial Penalties and Information Sharing from Banks That Aided Secret   Account   Holders”   (28  
January 2013) (DOJ Joint Statement Re Tax Evasion Investigations); online: 
http://www.justice.gov/opa/pr/2013/August/13-tax-975.html.  
658 Ibid. 
659 See, United States of America vs. UBS AG, 09-60033-CR-COHN  (S.D.  Fl)  (“Deferred  Prosecution  Agreement  or  
DPA”).     Under   the  DPA,  UBS   agreed   to  waive   indictment   and   consent   to   a   one-count Information in the Court 
charging UBS with participating in a conspiracy to defraud the United States and its agency the IRS in violation of 
18 U.S.C. § 371.  DPA at 1.  Under the DPA, UBS agreed to pay the U.S. the sum of $780 million comprised of 
$380 million in disgorgement of profits from maintaining its cross border business in the U.S. from 2001-2008 and 
$400 million for federal backup withholding tax required to be withheld by UBS for the years with respect to certain 
disclosed accounts for calendar years 2001 through 2008 together with interest and penalties and other amounts for 
restitution for unpaid taxes and interest for undeclared U.S. taxpayers who were actively assisted by UBS.  Ibid. at 3.   

http://www.justice.gov/opa/pr/2013/August/13-tax-975.html
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U.S. Department of Justice against UBS which sought the disclosure of account documents for a 

large number of UBS clients.660   UBS, in admitting its participation in criminal activities, 

acknowledged that from 2000 and continuing until 2007 it participated in a scheme to defraud 

the IRS through its private bankers and managers in the U.S. cross border business.661  

In  consideration  of  UBS’s  entry  into  the  DPA,  the  U.S.  recommended  to  the  Court   that  

prosecution of UBS on the Criminal Information be deferred for the period of the longer of 18 

months from the date of execution, the resolution of the John Doe summons enforcement action 

commenced by the IRS on July 1, 2008 (seeking records for U.S. persons who maintained 

accounts  with  UBS  in  Switzerland),  or  the  completion  of  UBS’s  exit  from  its  U.S.  cross  border  

business.662  The DPA allowed UBS to defend against any efforts to enforce the John Doe 

summons, including arguing that Swiss law is a bar to compliance with John Doe summons; 

however, with the understanding that if UBS failed to comply with an enforcement order after all 

its appellate remedies were exhausted, the U.S. may find UBS to be in material violation of the 

agreement.663 

                                                 

660 See,  Baker  &  McKenzie  Voluntary  Disclosure   Steering  Committee,   “Undeclared  Money  Held  Offshore:  U.S.  
Voluntary Compliance Programs (Part  2)”  (2010)  21  J.  Int’l  Tax’n  36  at  46. 
661 See DPA, supra note 659 at 2.  UBS actively assisted U.S. individual taxpayers to establish accounts at UBS in a 
way  designed  to  conceal  the  individual’s  ownership  or  beneficial  interest  in  these  accounts,  including in the creation 
of  offshore  companies.  As  a  result  of  the  efforts  of  UBS’s  private  bankers  and  managers,  U.S.  taxpayers  were  able  to  
evade U.S. reporting requirements and to engage in securities trading and other financial transactions such as using 
credit or debit cards linked to the offshore corporate accounts.  Ibid. 
662 See DPA, ibid. at 10.  Additionally, under the DPA, UBS agreed to waive indictment and all rights to a speedy 
trial pursuant to the Sixth Amendment to the Constitution, Title 18, United States Code, Section 3161, Federal Rule 
of Criminal Procedure 48(b). Ibid.  See  also,  Lynnley  Browning,  “IRS to Drop Suit Against UBS Over  Tax  Havens” 
supra note 6. 
663 See, DPA, supra note 659 at 9. 
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On February 19, 2009, one day after entering into the DPA, the United States took legal 

action to enforce the John Doe summons action commenced by the IRS the previous year, in July 

2008, and to order UBS to release documents on 52,000 secret accounts of U.S. clients holding 

about $14.8 billion in assets.664  UBS took the position that Swiss law prohibited the bank from 

disclosing documents located in Switzerland.665  Although the timing of the enforcement action 

appeared at odds with the apparent progress of the events the day prior, the U.S. believed that the 

enforcement of the summons served on UBS was necessary to counter the roadblocks put up by 

Swiss authorities relating to bank secrecy.666  As of the date of the enforcement action, UBS had 

only provided the names of 323 American account holders.667  As discussed generally above, the 

failure by a third party to comply with a summons enforcement order could result in potential 

contempt of court sanctions, including criminal penalties.668 

A major problem in obtaining information sought by the U.S. government, is that the 

United States Swiss Tax Treaty669 does not provide an alternative way to obtain the information 

                                                 

664 See, United States v. UBS AG, 09-20423-MC-GOLD (S.D. Fl.) (February 19, 2009) (Petition to Enforce John 
Doe   Summons).      See   also,  William   P.   Barrett,   Janet   Novack,   “52,000  Had   Secret   UBS  Accounts”   Forbes  (19 
February  2009).  See  also,  U.S.,  Department  of  Justice,  “United  States  Asks  Court   to  Enforce  Summons For UBS 
Swiss  Bank  Account  Records,”  February  19,  2009;;  online:  http://www.justice.gov/tax/txdv09139.htm.  
665 See, U.S., United States Congress, J. Comm. on Taxation, Explanation of Proposed Protocol To The Income Tax 
Treaty Between The United States and Switzerland, supra note 8 at 26.  As part of the DPA, UBS was permitted by 
the Swiss banking regulators to transfer approximately 250 names of U.S. clients suspected of fraudulent conduct 
under Swiss law.  See, ibid.  at  note  19  (citing  Lee  Sheppard,  “Don’t  Ask,  Don’t  Tell,  Part  III:  UBS’s  Sweet  Deal”  
Tax Notes (2 March 2009) p. 1050). 
666 See,  William  P.  Barrett,  Janet  Novack,  “52,000  Had  Secret  UBS  Accounts”  Forbes (19 February 2009) (quoting 
IRS agent Daniel Reeves that the IRS formally asked the Swiss government for information under the treaty relating 
to tax enforcement, but that no records had been produced in response to this request.)  Ibid.   
667 Ibid. The names of these U.S. account holders were provided on U.S. records and involved Americans who wired 
funds from the U.S. to Switzerland. Ibid. 
668 See,  Anand  Sithian,   “‘But   the  Americans  Made  Me  Do   It!’:  How  United  States  vs.  UBS  Makes   the  Case   for  
Executive  Exhaustion”  (2011)  25  Emory  International  Law Review 681. 
669 See, Convention Between the United States of America and the Swiss Confederation for the Avoidance of Double 
Taxation with Respect to Taxes on Income, signed at Washington, October 2, 1996, Together with a Protocol to the 

http://www.justice.gov/tax/txdv09139.htm
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sought in the John Doe summons in the UBS case.670  During the UBS controversy, Barry B. 

Shott, was Deputy Commissioner (International), Large & MidSize Business (LNSB) Division 

of the IRS, and was also the United States Competent Authority.  Commissioner Short was 

involved with the Swiss competent authority, and had a dialogue with his counterpart in 

Switzerland.  According to Commissioner Short, part of the difficulties encountered by the U.S. 

stem from the refusal of the Swiss government to exchange information about a taxpayer unless 

the taxpayer committed an affirmative act of deception (such as the falsification of a document) 

rather than merely failing to report the existence of that account or income earned in that 

account.671  Moreover, Commissioner Shott observed that the efforts of the IRS to obtain 

taxpayer information were further hampered under Article 26 of the U.S. Swiss Tax Treaty as the 

Swiss applied the Article in a manner so as to provide the IRS assistance only in response to a 

specific request which names a particular taxpayer, whereas with UBS, the IRS focus was on 

learning the identities of taxpayers not known to the U.S.672 

As of January 21, 2009, in response to its formal treaty request made on July 16, 2008, 

Switzerland had made final determinations to provide requested records to the IRS on only 

twelve accounts, out of as many as 52,000 undeclared bank accounts which UBS maintained for 

U.S. holders.673  Moreover, the transmission of information by the Swiss government on the 

                                                                                                                                                             

Convention U.S.-Switzerland, October 2, 1996, S. Treaty Doc. No. 105-8 (entered into force December 19, 
1997)[U.S.-Swiss Tax Treaty]. 
670 See, Declaration of Barry B. Shott, submitted with United States v. UBS AG, 09-20423-MC-GOLD (S.D. Fl.) 
(February 19, 2009)(Petition to Enforce John Doe Summons) at 5.   
671 Ibid. Switzerland relied on a narrower interpretation of tax fraud under its domestic law notwithstanding its 
understandings with the U.S. which expressly authorized the exchange of information under scenarios giving rise to 
a broader interpretation of tax fraud that encompassed tax evasion.  See discussion below at 4.4.7. 
672 Ibid. 
673 Ibid. at 6. 
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twelve account holders was further subject to the appeal rights of those account holders to 

litigate in a Swiss court against such an information exchange.674 Regarding the situation 

concerning exchange of information between Switzerland and the United States Mr. Shott 

observed,  “In  sum,  the  Swiss  Government  has  not  provided  any  records  sought  under  the  Treaty  

Request, and it is not clear when, if ever, it will.675  Mr. Shott also noted (in connection with the 

original summons request) that although the United States has a Mutual Legal Assistance Treaty 

(MLAT) with Switzerland, which entered into force January 23, 1977, the IRS was not able to 

use this treaty mechanism to obtain information sought in the John Doe summons because the 

MLAT only applies to criminal investigations.676 

The threat sanctions carried by the Florida lawsuit to enforce the John Doe summons and 

a larger confrontation between the two sides (including involving the U.S. State Department, 

U.S. Treasury Department, and the Federal Reserve) was averted in an historic agreement 

between the U.S. and Switzerland to disclose 4,450 names of UBS account holders in August 

2009.677  Under the UBS Agreement, Switzerland agreed to process under the then existing U.S.-

Swiss Tax Treaty, a request by the U.S. for information regarding U.S. clients of UBS AG based 

on criteria established in the annex.678  A number of lawsuits were filed in Switzerland to 

                                                 

674 Ibid. 
675 Ibid. 
676 See, Declaration of Barry B. Shott, submitted, In the Matter of the Tax Liabilities of: John Does, No. 08-21864 
(S.D. Fla. July 1, 2008) at 5, online: http://www.justice.gov/tax/BShott_Decl_UBS_AG.pdf.  
677 See,  Lynnley  Browning,   “Swiss  Ruling   Jeopardizes  Deal   for  UBS  Clients’  Names”   The New York Times (23 
January 2010).  See also, Agreement Between The United States of America And The Swiss Confederation on the 
request for information from the Internal Revenue Service of the United States of America regarding UBS AG, a 
corporation established under the laws of the Swiss Confederation (UBS Agreement), online: 
http://www.irs.gov/pub/irs-drop/us-swiss_government_agreement.pdf.  
678 See UBS Agreement, supra note 677, at Art. 1.  Under Article 2 of the UBS Agreement, the U.S. agreed to 
withdraw its enforcement action. 

http://www.justice.gov/tax/BShott_Decl_UBS_AG.pdf
http://www.irs.gov/pub/irs-drop/us-swiss_government_agreement.pdf
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challenge the transfer of UBS data; however, almost all of the 4,450 data requests have since 

been honored.679 

(b) Wegelin & Co. and Other Swiss Banks 

In February 2012, the U.S. criminally charged Wegelin and a U.S. District Judge declared 

the bank a fugitive when it failed to appear in court under the indictment.680  The  bank’s  closure  

and sale occurred just after the indictment of three of its bankers in January 2012.681 Shortly 

thereafter, Wegelin pleaded guilty, and in March 2013 was sentenced by U.S. District Court for 

the Southern District of New York to pay $58 million in fines and restitution.682  Wegelin & Co. 

became the first foreign bank to be indicted for assisting U.S. taxpayers to commit tax evasion.683 

As one journalist observed in relation to a rare time in recent history in which a 

corporation has gone out of business as a result of charges brought by U.S. authorities, 

“[c]riminal  indictments  and  guilty  pleas  can  do  that.”684  In connection with the broader subject 

of criminal scandals involving large banks, prosecution agreements have also become more 

                                                 

679 For a description of the legal challenges to the transfer of UBS account data to the U.S., see, Mathew Allen, 
“Legal   challenge   to   UBS   data   handover   fading,”   swissinfo.ch, November 7, 2011, online: 
http://www.swissinfo.ch/eng/Specials/Rebuilding_the_financial_sector/Spotlight_on_banking_secrecy/Legal_challe
nge_to_UBS_data_handover_fading.html?cid=31510472.  
680 See,  Reed  Albergotti,  “Wegelin’s  Fall To Tax-Haven Poster Child”  The Wall Street Journal (4 March 2013). 
681 Robert  W.  Wood,  “With  Indictments,  IRS  Will  Get  More  Data  From  Swiss”  Forbes (4 February 2012). 
682 See,  Nate  Raymond,  “Update  2-Swss bank Wegelin to pay $58 mln in US tax evasion case”  Reuters (4 March 
2012) online: www.reuters.com/article/2013/03/05/wegelin-sentence-idUSL1N0BWKIK20130305. 
683 See,  Halah  Tourvalai,  “Tale  of  Two  Swiss  Banks:  Why  Wegelin  Failed  and  UBS Survived Tax Evasion Charges”  
Forbes (4 January 2013).  From 2002 through 2011, Wegelin conspired with U.S. taxpayers to hide from the IRS 
both the existence of their bank accounts held in Switzerland as well as the income generated from those accounts.  
In addition, Wegelin in the height of the UBS scandal actively pursued undeclared UBS account holders exiting the 
latter   bank   and   seeking   a   haven   from   the   IRS.      See,  U.S.  Department   of   Justice,   “Swiss  Bank   Pleads  Guilty   In  
Manhattan   Federal   Court   To   Conspiracy   To   Evade   Taxes,”   January   3,   2013;;   online:  
http://www.justice.gov/usao/nys/pressreleases/January13/WegelinPleaPR.php.  
684  See,   Halah   Tourvalai,   “Tale   of   Two   Swiss   Banks:   Why   Wegelin   Failed   and   UBS Survived Tax Evasion 
Charges” supra note 683. 

http://www.swissinfo.ch/eng/Specials/Rebuilding_the_financial_sector/Spotlight_on_banking_secrecy/Legal_challenge_to_UBS_data_handover_fading.html?cid=31510472
http://www.swissinfo.ch/eng/Specials/Rebuilding_the_financial_sector/Spotlight_on_banking_secrecy/Legal_challenge_to_UBS_data_handover_fading.html?cid=31510472
http://www.reuters.com/article/2013/03/05/wegelin-sentence-idUSL1N0BWKIK20130305
http://www.justice.gov/usao/nys/pressreleases/January13/WegelinPleaPR.php
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common, for example in the Libor rigging scandals.685  Following close on the heels of 

Wegelin’s   guilty   plea,   in   January   2013,   the   IRS   obtained authorization to issue a John Doe 

summons on UBS to determine the identity of U.S. taxpayers holding accounts at Wegelin.686  

Another journalist observed that the indictments are helping the IRS get more data from the 

Swiss.687 

(c) U.S. Program for Non-Prosecution Agreements for Swiss Banks 

By the summer of 2013, a number of Swiss banks, including some of its biggest banks 

were under investigation by the U.S. Department of Justice for assisting American clients to 

evade taxes, particularly in the aftermath of the U.S. offensive against UBS and Wegelin.688  

These investigations have enabled the U.S. government to obtain information in order to pursue 

American tax evaders.689 Moreover, these investigations have pressured the Swiss government to 

enter into an historic program with the U.S. Department of Justice.  The program is designed to 

pressure other Swiss banks to cooperate with the U.S. Department of Justice in investigating U.S. 

tax cheats, and avoid criminal prosecution in connection with establishing and facilitating the use 

of secret offshore accounts to commit tax evasion.690  The program is a monumental 

                                                 

685  Ibid. (the author notes that in the recent Libor rigging scandal Barclays paid approximately $450 million to settle 
charges, but also obtained a non-prosecution agreement and UBS paid $1.5 billion over Libor rigging and was also 
granted a non-prosecution agreement). 
686 See,  U.S.  Department  of  Justice,  “Court  Authorizes  IRS  To  Seek  Records  From  UBS  Relating  to  U.S.  Taxpayers  
With   Swiss   Bank   Accounts   ,”   January   28,   2013;;   online   at:  
http://www.justice.gov/usao/nys/pressreleases/January13/WegelinSummonsPR.php (the summons seeks records of 
Wegelin’s  U.S.  correspondent account at UBS, to permit the IRS to determine the identity of the U.S. taxpayers who 
hold or held interests in accounts at Wegelin and possibly other Swiss banks that used the correspondent account). 
687 See,  Robert  W.  Wood,  “With  Indictments,  IRS  Will  Get  More  Data  From  Swiss,”  supra note 681. 
688 Banks under investigation included Credit Suisse, Julius Baer, Pictet & Cie., Basler Kantonalbank, Zurcher 
Kantonalbank,  and  Neue  Zurcher  Bank.    See,  John  Letzing,  “Swiss  Banks  Near  Deal  on  U.S.  Tax  Cheats”  The Wall 
Street Journal (11  July  2013)  Credit  Suisse  is  Switzerland’s  second  largest  bank  by  assets.    Ibid. 
689 Ibid. 
690 See, ibid. See  also,  U.S.,  Department  of  Justice,  “United  States  and  Switzerland  Issue  Joint  Statement  Regarding  
Tax Evasion Investigations, Switzerland Encourages Its Banks to Cooperate with New Program Which Will Require 

http://www.justice.gov/usao/nys/pressreleases/January13/WegelinSummonsPR.php
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development in the formalization of the use of criminal prosecution as a tool used by the U.S. to 

drive the flow of data through the exchange of information channel.  As a result of this ingenuity, 

some Swiss banks, in order to mitigate potential penalties from the U.S. Justice Department are 

offering compensation to American clients with undisclosed accounts to come forward and are 

paying the attorneys fees for taxpayers making voluntary disclosures with the IRS.691  

A key stated goal behind the Program for Non-Prosecution Agreements (NPA) or Non-

Target Letters (NTL) for Swiss Banks (Non-Prosecution Program for Swiss Banks or 

NPPSB),692 is to provide a path for Swiss Banks that are currently not the subject of criminal 

investigation to assist the Department of Justice in its law enforcement efforts.693 The NPPSB is 

available to any Swiss bank not currently under formal criminal investigation requesting: a non-

prosecution agreement (generally for banks that believe they have committed tax related offenses 

(so-called   ‘Category   2’   banks);694 or a non-target letter (generally for banks who believe they 

have not committed tax related offenses, or for banks with a domestic client base (so-called 

                                                                                                                                                             

Significant Financial Penalties and  Information  Sharing  from  Banks  That  Aided  Secret  Account  Holders”  January  
28, 2013 (DOJ Joint Statement Re Tax Evasion Investigations); online: 
http://www.justice.gov/opa/pr/2013/August/13-tax-975.html.  
691 See,  John  Letzing,  “Swiss  Banks  Use  Carrot  and  Stick  in  Addressing  Hidden  Accounts”  The Wall Street Journal 
(18 July 2014). 
692 See, Program for Non-Prosecution Agreements or Non-Target Letters for Swiss Banks [Non-Prosecution 
Program for Swiss Banks or NPPSB] online: 
http://www.justice.gov/iso/opa/resources/8592013829164213235599.pdf.  
693 See,  United  States  of  America  and  Switzerland,  “Joint  Statement between the U.S. Department of Justice and the 
Swiss   Federal   Department   of   Finance,”   August   29,   2013,   online:  
http://www.justice.gov/iso/opa/resources/8592013829164213235599.pdf.  
694 See, NPPSB, supra note 685, Part II, which classifies a banks as category 2 if it is not a category 4 bank and has 
reason to believe it may have committed tax-related offenses under Titles 18 or 26, United States Code, or monetary 
transactions offenses under the Bank Secrecy Act, §§ 5314 or 5322, Title 31, Unites States Code, in connection with 
certain undeclared U.S. related accounts held by the Swiss bank during the applicable periods described in the 
program. 

http://www.justice.gov/opa/pr/2013/August/13-tax-975.html
http://www.justice.gov/iso/opa/resources/8592013829164213235599.pdf
http://www.justice.gov/iso/opa/resources/8592013829164213235599.pdf
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‘Category   3’   or   ‘Category   4’   banks).695  Participating Swiss banks must comply with onerous 

information sharing and other program requirements.696   

4.4 Exchange of Information Part I: Article 26 of the OECD Model Treaty 

4.4.1 Overview of Article 26 

Article 26 is the article in the OECD Model Treaty which contains the rules that govern 

the exchange of information between the two contracting States.  Through the exchange of 

information mechanism, a contracting State may acquire necessary facts from the other 

contracting State to enable it to properly apply the rules of the convention, and to assist it with 

the  administration of its own tax laws.697  Globalization has not only increased the opportunities 

for taxpayers to enter into cross-border transactions, but also to have enhanced access to tax 

evasion and avoidance possibilities.698  As a result of this danger, the OECD has recognized that 

fiscal authorities need to work in a coordinated fashion so that taxpayers incur the correct tax 

                                                 

695 See, NPPSB, supra note 692, Part III, which classifies a bank as a category 3 bank if it is not a category 4 bank 
and has not committed any tax-related offenses under Titles under Titles 18 or 26, United States Code, or monetary 
transactions offenses under the Bank Secrecy Act§§ 5314 or 5322, Title 31, Unites States Code in connection with 
certain undeclared U.S. related accounts held by the Swiss bank during the applicable periods described in the 
program; and see NPPSB, supra note 685, Part IV which classifies a bank as a category 4 bank if it meets certain 
proscribed requirements and is a financial institution with a local client base.   
696 See, NPPSB, supra note 692 (program details include, for example, bank obligations on information sharing, a 
description of the penalty regime and categories for the application of the 20-50% penalty categories; and other 
program requirements and details). 
697 See, Update to Article 26, supra note 507 at Preliminary Remarks, para. 1.  For further information and 
elaboration of exchange of information rules see OECD, Manual on the Implementation of Exchange of Information 
Provisions for Tax Purposes (Paris: OECD, 2006) [Manual on the Implementation of Exchange of Information]. 
698 See, OECD, Automatic Exchange of Information: What it is, How it works, Benefits, What remains to be done 
(Paris: OECD, 2012) [Automatic Exchange of Information] at 5.   
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liability and pay that amount to the right jurisdiction.699  Towards this end, the OECD has 

recognized that exchange of information is a key part of international tax co-operation.700 

Article 26 is part of the OECD Model Tax Treaty. Bilateral tax conventions are one of the 

main legal instruments that provide a legal basis for the exchange of information for tax purposes 

to take place.701  In addition, as discussed above, each country may establish under its domestic 

law, procedures for providing assistance in the form of information exchange to a foreign 

jurisdiction.702  Article 26 permits exchange of information in both civil and criminal tax 

matters.703  Under the OECD Model Tax Treaty, the contracting parties may designate a senior 

official (usually in the Ministry of Finance) to serve as the competent authority to bypass normal 

diplomatic channels and to deal directly with each other.704 

As explained below, the parameters of Article 26 are contained in five operating 

paragraphs, each with its own detailed commentary.705  Notably, paragraph 4 (relating to the 

obligation to exchange information in situations where the requested information is not needed 

by the requested State for domestic tax purposes) and paragraph 5 (limiting the use of bank 

                                                 

699 Ibid. 
700 Ibid.  See also, 4.2 Administrative Procedures in Canada and 4.3 Administrative Procedures in the U.S. above. 
701 See, Manual on the Implementation of Exchange of Information, supra note 690 at 5.  Other international 
instruments which may provide a legal basis for the exchange of information for tax purposes include, for example,  
international agreements based on the Model TIEA, the Council of Europe/OECD Convention on Mutual Assistance 
in Tax Matters, 25 January 1988, E.T.S. No. 127 [Convention on Mutual Administrative Assistance in Tax Matters] 
and within the European Community, the EC Directive on Mutual Assistance (Directive 77/799/EEC as updated). 
Ibid. 
702 Manual on the Implementation of Exchange of Information, supra note 697 at 5 
703 Ibid. at 6. 
704 See, Manual on the Implementation of Exchange of Information, supra note 697 at 8. 
705 See, Update to Article 26, supra note 507. 
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secrecy laws to prevent the exchange of information) were added in 2005.706  As observed in 

Chapter 3 above, most  of  Canada’s  double  tax  conventions  have  not  yet  been  updated  to  include  

either paragraph 4 or paragraph 5. 

Article 26 and the Model TIEA contain   the  OECD’s   internationally   agreed   standard  on  

exchange of information.707 In brief, this standard may be summarized as allowing for 

information exchange:  

(1) on request, where information is foreseeably relevant for the administration or assessment 
of the taxes of the requesting party; 

(2) regardless of bank secrecy or domestic interest; 
(3) with respect for taxpayer rights; and 
(4) with adherence to strict confidentiality of the information exchanged.708 

Unlike TIEAs which are stand-alone bilateral agreements, Article 26 is part of a 

comprehensive double tax convention based on the OECD Model Treaty.  Another significant 

difference between TIEAs and Article 26 is that unlike Article 5 of the Model TIEA which 

provides for exchange of information by request, Article 26 encompasses exchange of 

information by request, by automatic exchange, or by spontaneous exchange.709  Under the 

OECD Model Treaty, tax authorities may also consider the use of Article 25 (Mutual Agreement 

                                                 

706 See, Update to Article 26, supra note 507 at Preliminary Remarks to Art. 26, para. 4. 
707 For a discussion of the standard and the Model TIEA, see Chapter 3 above. 
708 See Section 1.4.3 Global Forum on Transparency and Exchange of Information above.  See also, OECD, The 
Global Forum on Transparency and Exchange of Information for Tax Purposes, Information Brief (Paris, OECD, 
2013), Annex I. 
709 See, Update to Article 26, supra note 507 at Commentary to Art. 26, para. 9. 
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Procedure) for resolving disputes in connection with the exchange of information under Article 

26.710 

4.4.2 Article 26(1) 

Paragraph 1 sets forth the main rule in the exchange of information, that the competent 

authorities of the Contracting States agree to exchange such information as is foreseeably 

relevant to correctly apply the provisions of the Convention or to the administration or 

enforcement of the domestic laws concerning taxes of every kind imposed by the Contracting 

States.711 The  “foreseeable  relevance”  standard  is  intended  to  support  exchange  of  information in 

tax  matters   to   the  widest   possible   extent  without   the  process  being  used   to   engage   in   “fishing  

expeditions”   or   request   information   that   is   not   likely   to   be   relevant   to   an   inquiry   into   the   tax  

affairs of a particular taxpayer.712 

In the case of requests for groups, to establish the request is not a fishing expedition, it 

necessary for the requesting State to provide such information as: a detailed description of the 

group; the specific facts that have led to the request; an explanation of the relevant law; and an 

                                                 

710 See,   Gracia  Ma   Luchena  Mozo,   “The   Prevention   and   Resolution   of   Tax   Conflicts within the Framework of 
International  Exchange  of   Information”  (2012)  IBFD  European  Taxation  Journal   (observing  MAP  can  provide  an  
effective and efficient method for resolving international tax disputes but its use depends on the will of the parties). 
711 See, Update to Article 26, supra note 507 at Commentary to Art. 26, para. 5. Where the request relates to a group 
of taxpayers who are not individually identified, the commentary notes it will be more difficult to establish that the 
request is not some type of fishing expedition on the presumption that the requesting State cannot point to an 
ongoing tax investigation of a particular taxpayer which in most cases would otherwise prove that the request was 
not random or speculative.  See, ibid. at para. 5.2.  Contracting States may also use an alternative to the standard of 
foreseeable  relevance  by  replacing  “is  foreseeably  relevant”  with  “is  necessary”,  “is  relevant”  or  “may  be  relevant”).    
See, ibid. at para. 5.3. 
712 Ibid.  For a discussion of fishing expeditions under British and Canadian case law, see, Gilles Larin and 
Alexandra   Diebel,   “The   Swiss   Twist:   The   Exchange–of-Information Provisions of the Canada-Switzerland 
Protocol,”   (2012)  Can.  Tax   J.   60:1,   at   31-35 (detailed examination of the history of the exchange of information 
provisions between Canada and Switzerland, including the new protocol signed in 2010).   
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explanation to support why there is a reason to believe the taxpayers in the group have been 

noncompliant with the law—supported by clear facts.713 

4.4.3 Article 26(2) 

Paragraph 2 of Article 26 is concerned with the privacy rights of taxpayers and 

acknowledges that the feasibility of reciprocity in exchange of information hinges on each 

administration being assured that the other will regard with proper confidentiality the 

information it will receive in the course of their cooperation.714  Indeed, where the requested 

State has doubts that the requesting State cannot meet its duties regarding confidentiality, the 

requested State may suspend any exchange of information under the treaty.715  Article 26(2) also 

acknowledges that the maintenance of secrecy in the receiving Contracting State is dependent on 

the domestic laws of that State and calls upon the receiving Contracting State to treat information 

communicated under Article 26 to be treated as confidential in the same manner as information 

obtained under its domestic laws.716 

An additional guiding rule relating to the exchange of information and secrecy is that 

information received by a Contracting State shall only be disclosed to persons or authorities 

involved with the administration or enforcement of taxes.717  Information received by a 

Contracting State is not to be disclosed to a third country in the absence of a provision in the 
                                                 

713 See, Update to Article 26, supra note 507 at Commentary to Art. 26, para. 5.2. 
714 See, Update to Article 26, supra note 507 at Art. 26(2); and Update to Article 26, ibid. at Commentary to Art. 26, 
para. 5.2. 
715 See, Update to Article 26, supra note 507 at Art. 26(2); and Update to Article 26, ibid. at Commentary to Art. 26, 
para. 11. 
716 See, Update to Article 26, supra note 507 at Art. 26(2); and Update to Article 26, ibid. at Commentary to Art. 26, 
para. 5.2 
717 See, Update to Article 26, supra note 507 at Art. 26(2). 
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treaty permitting such disclosure.718  In the 2012 update, Article 26(2) contains a new last 

sentence which recognizes the need for and permits (subject to authorization from the competent 

authority of the requested State), the use of information received by a Contracting State for non-

tax purposes such as for law enforcement purposes (e.g., to combat money laundering, 

corruption, or terrorism financing).719 

4.4.4 Article 26(3) 

Article  26(3)  enumerates  limitations  on  the  requested  State’s  obligations  to  comply  with  

an information request from the requesting State; however, these are to be narrowly construed.720 

As a general premise, a Contracting State is not required to exceed the limitations of its own 

legal system to gather information for the other Contracting State.721  Similarly, the requested 

State is not obliged to honor a request where it would have to carry out administrative measures 

which are against the laws or practice of the requesting State—or are unobtainable under the 

administrative measures of the requesting State.722  Where notification procedures exist in the 

requested State for notifying the person who provided the information, such procedures should 

not be applied in a manner that would frustrate, prevent, or unduly delay the effective exchange 

of information.723  Information exchange should also not result in the divulging of trade secrets, 

                                                 

718 See, Update to Article 26, supra note 507 at Art. 26(2); and Update to Article 26, ibid. at Commentary to Art. 26, 
para. 12.2. 
719 See, Update to Article 26, supra note 507 at Art. 26(2); and Update to Article 26, ibid. at Commentary to Art. 26, 
para. 12.3. 
720 See, Update to Article 26, supra note 507 at Commentary to Art. 26, paras. 16.1-19. 
721 See, Update to Article 26, supra note 507 at Art. 26(3); and Update to Article 26, ibid. at Commentary to Art. 26, 
para. 14. 
722 See, Update to Article 26, supra note 507 at Commentary to Art. 26, para. 15. 
723 See, Update to Article 26, supra note 507 at Commentary to Art. 26, para.14.1. 
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although this is rarely the case in an investigation to obtain financial information.724 

Additionally, information exchange should respect aspects of lawyer-client communications 

which are subject to privilege under the domestic laws of the requested State, and should not be 

contrary to public policy (ordre public).725 

4.4.5 Article 26(4) 

Article 26(4) was added in 2005 to prevent a requested State from refusing to honor a 

request from a requesting State because the former did not need the information for its own 

domestic tax purposes.726 

4.4.6 Article 26(5) 

Article 26(5) was also added in 2005 to reflect the limitations imposed under bank 

secrecy and to ensure that a requested State could not use the limitations under Article 26(3) to 

prevent an exchange of information, merely because that information was held by a bank or 

financial institution.727  Additionally, Article 26(5) contemplates that requests for information 

must not be declined in situations where such information is held by persons acting in an agency 

or fiduciary capacity, or because the information relates to an ownership interest in a person 

(including companies, partnerships, or foundations).728 

                                                 

724 See, Update to Article 26, supra note 507 at Commentary to Art. 26, para. 19.2. 
725 See, Update to Article 26, supra note 507 at Commentary to Art. 26, para. 19.4; and Update to Article 26, ibid. at 
Art. 26(3). 
726 See, Update to Article 26, supra note 507 at Commentary to Art. 26, para. 19.6. 
727 See, ibid. at para. 19.10. 
728 See, ibid. at paras. 19.12-9.13. 
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4.4.7 Exchange of Information Challenges With Switzerland over UBS 

As described above, the United States had significant difficulties requesting information 

on U.S. clients of UBS through the exchange of information provisions found in the United 

States-Swiss Tax Treaty.729 A key flashpoint between the United States and Switzerland was 

Article 26 itself, which contained language significantly narrower than the terms of the 

internationally agreed upon standard. 

At the time of the onset of the UBS bank scandal (2007-2008), the exchange of 

information parameters in both the U.S.-Swiss Tax Treaty,730 and the Canada- Swiss Tax 

Treaty,731 were significantly more restrictive than the terms of the internationally agreed upon 

                                                 

729 See discussion above at Section 4.3.2.7 - Criminal Prosecution.  See also, Convention Between The United States 
of America and The Swiss Confederation For The Avoidance of Double Taxation With Respect To Taxes On Income, 
signed on October 2, 1996, Together With A Protocol to the Convention, Oct. 2, 1996, S. Treaty Doc. 105-8 [U.S.-
Swiss Tax Treaty or 1996 Protocol], online: http://www.irs.gov/pub/irs-trty/swiss.pdf. 
730 Article 26 of the U.S.- Swiss Tax Treaty provides in pertinent part: 
 

 The competent authorities of the Contracting States shall exchange such information 
(being information available under the respective taxation laws of the Contracting States) as is 
necessary for carrying out the provisions of the present Convention for the prevention of tax 
fraud or the like in relation to the taxes which are the subject of the present Convention.  In the 
cases of tax fraud, 
 
(a) the exchange of information is not restricted by Article 1 (Personal Scope) and 
(b) if specifically requested by the competent authority of a Contracting State, the competent 

authority of the other Contracting States shall provide information under this Article in the 
form of authenticated copies of unedited original records or documents. 

See, U.S.-Swiss Tax Treaty, supra note 729 at Art. 26. 
731 Article 25 of the Canada – Swiss Tax Treaty provides in pertinent part: 

1. The competent authorities of the Contracting States shall exchange such information (being 
information which is at their disposal under their respective taxation laws in the normal course of 
administration) as is necessary for carrying out the provisions of this Convention concerning 
taxes covered by the Convention. Any information so exchanged shall be treated as secret and 
shall not be disclosed to any persons other than those concerned with the assessment and 
collection of the taxes covered by the Convention. No information as aforesaid shall be 
exchanged which would disclose any trade, business, industrial or professional secret or trade 
process. 

http://www.irs.gov/pub/irs-trty/swiss.pdf
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standard.732  The language under Article 26 of the U.S. – Swiss Tax Treaty made the exchange of 

information conditional upon (1) being for a task necessary for carrying out the provisions of the 

Convention; and (2) being for the prevention of tax fraud or the like.733 

Generally under Swiss law, a person who in order to commit tax avoidance makes use of 

forged or falsified records so as to mislead tax authorities may be guilty of tax fraud.734  Tax 

avoidance, by contrast, involves persons who intentionally or who through negligence fail to pay 

all or a part of their taxes due.735As described above, in the context of the IRS efforts to procure 

information on the many thousands of secret UBS accounts held by individual American 

                                                                                                                                                             

2. In no case shall the provisions of this Article be construed so as to impose on a Contracting 
State the obligation to carry out administrative measures at variance with the regulations and 
practice of that or the other Contracting State or which would be contrary to its sovereignty, 
security or public policy or to supply particulars which are not obtainable under its own 
legislation or that of the State making application. 

See, Convention Between Canada and Switzerland For the Avoidance of Double Taxation with Respect to Taxes on 
Income and on Capital, signed on May 5, 1997 (entered into force 21 April 1998), Can. T.S. 1998 No. 15 [Canada-
Swiss Tax Treaty] online: 
http://www.collectionscanada.gc.ca/webarchives/20071126042617/http://www.fin.gc.ca/news97/data/97-
045_1e.html.      The  treaty  contained  a  ‘minor  information  clause’  which  was  very  limited  to  the  exchange  of  that  
information  “necessary”  to  carry  out  the  terms  of  the  convention  itself,  rather  than  for  the  administration  or  
enforcement  of  the  requesting  State’s  domestic  tax  laws.  See,  Gilles  Larin  and  Alexandra  Diebel,  “The  Swiss  Twist:  
The Exchange–of-Information Provisions of the Canada-Switzerland  Protocol,”  supra note 712 at 1-19.    Canada’s  
new protocol with Switzerland, signed on October 22, 2010, entered into force on December 16, 2011.  Ibid. at 15.  
The new protocol incorporates requests which include for the administration or enforcement of domestic laws, but is 
limited to taxes covered by the treaty (which excludes enforcement of the goods and services tax). See ibid. at 20. 
Switzerland has also agreed to permit Canada to make requests, which are clearly not fishing expeditions, which 
may identify a person using means other than the name and address of the person.  See ibid, at 38-40. 
732 See, Amicus Brief of Government of Switzerland, submitted in, United States v. UBS AG, 09-20423 MC-GOLD 
(S.D. Fl.) (February 19, 2009), petition to enforce John Doe summons (Amicus Brief of Switzerland) at 7 (citing 
Bilateral Tax Treaties and Protocol: Hearing Before the Committee On Foreign Relations, 105th Cong. 43-44 
(1977) (statement of Kenneth J. Kies, Chief Of Staff, Joint Committee On Taxation), online:  
http://www.ejpd.admin.ch/content/dam/data/wirtschaft/fallubs/amicus-brief-e.pdf. See also,  
733 See, Update to Article 26, supra note 507. 
734 See,   Gilles   Larin   and   Alexandra   Diebel,   “The   Swiss   Twist:   The   Exchange–of-Information Provisions of the 
Canada-Switzerland  Protocol,”  supra note 712, at 12-13. 
735 Ibid. 

http://www.collectionscanada.gc.ca/webarchives/20071126042617/http:/www.fin.gc.ca/news97/data/97-045_1e.html
http://www.collectionscanada.gc.ca/webarchives/20071126042617/http:/www.fin.gc.ca/news97/data/97-045_1e.html
http://www.ejpd.admin.ch/content/dam/data/wirtschaft/fallubs/amicus-brief-e.pdf
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taxpayers, the refusal of Switzerland to exchange information in the absence of tax fraud was a 

significant impediment.736 

The U.S. negotiated with Switzerland a 1996 Protocol which was designed to enlarge the 

circumstances under which the Swiss authorities could exchange information to include tax fraud 

or fraudulent conduct, under both civil or criminal situations.737  The 1996 Protocol included a 

definition   of   “tax   fraud”   to   mean   “fraudulent   conduct   that   causes   or   is   intended   to   cause   an  

illegal and substantial  reduction  in  the  amount  of  tax  paid  to  a  contracting  state.”738 

Additionally, due to the rather limited exchange of information, the U.S. further 

negotiated a memorandum of understanding in 2003 with Switzerland which provided 

descriptions of conduct constituting   “tax   fraud   or   the   like”   and   provided   examples   of   fact  

patterns dealing with fraud.739 Although the language in the 1996 convention referred to the 

narrower  scope  of  exchange  of  information  as  is  necessary  “for  carrying  out  the  provisions  of  the  

present  Convention,”  in  the  2003  memorandum  of  understanding,  the  Contracting  States  agreed  

to memorialize additional understandings in reference to Article 26, including language to the 

effect  that  “Article  26  of  the  Convention  and  paragraph  10  of  the  Protocol will be interpreted to 

                                                 

736 See, Section 4.3.2.7 – Criminal Prosecution, above.  
737 See, United States, United States Congress, J. Comm. on Taxation, Explanation of Proposed Protocol To The 
Income Tax Treaty Between The United States and Switzerland, supra note 8 at 23.  
738 See, 1996 U.S.-Swiss Tax Treaty, supra note 729 at Protocol, para. 10. 
739 See, United States, United States Congress, J. Comm. on Taxation, Explanation of Proposed Protocol To The 
Income Tax Treaty Between The United States and Switzerland, supra note 8 at 23.  See also, Mutual Agreement of 
January 23, 2003, Regarding the Administration of Article 26 (Exchange of Information) of the Swiss-U.S. Income 
Tax Convention of October 2, 1996, U.S. Tax Treaties and Explanations, Switzerland: Miscellaneous 01/23/2004 
(1996 Income tax treaty) (Thomson Reuters)(Checkpoint) [2003 U.S.-Swiss Mutual Agreement].   
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support the tax administration and enforcement efforts of each Contracting State to the greatest 

extent  possible.”740 

Historically, the United States has cited a combination of factors which it says have 

ultimately resulted in the Swiss authorities declining to exchange information, including: the lack 

of proof of fraud, lack of domestic interest in the information being sought, and bank secrecy 

laws.741  In 2008, United States found itself confronting an epic tax evasion problem involving 

more   than  50,000  U.S.   clients   of  Switzerland’s  UBS  bank,   and  was   virtually   no  more   able   to  

obtain information on the account holders than if Article 26 of the U.S.-Swiss Tax Treaty 

(together with its protocols) did not exist.  A separate treatise could be written on the affairs 

concerning Switzerland, the United States, UBS, and the exchange of information, and likely 

will be.  Such a work could focus more intensely on analyzing in detail how the various domestic 

legal, political, regulatory, and economic factors contributed to building the dam which restricted 

the flow of information through the U.S.-Swiss Tax Treaty to U.S. authorities to a trickle, prior to 

the use of legal action. Such research could also focus on the language of the U.S.-Swiss Tax 

Treaty and its protocols, and the relationship of those instruments to Swiss internal 

considerations and the conflict as a whole.  Although such a substantial undertaking is beyond 

the scope of this thesis, for the purpose of this research it is enough to conclude that on the facts, 

the exchange of information mechanism during the UBS crisis did not work, prior to the use by 

the U.S. of the threat of criminal prosecution to bust open the Swiss dam. This failure has led the 

                                                 

740 See 2003 U.S.-Swiss Mutual Agreement, supra note 739, at para.1.  
741 See, U.S., United States Congress, J. Comm. on Taxation, Explanation of Proposed Protocol To The Income Tax 
Treaty Between The United States and Switzerland, supra note 8 at 34.  One area of concern regarding the proposed 
protocol arises in connection with the issue of the Swiss position on requests that do not name the taxpayer such as 
in the context of the UBS case and the John Doe summons and whether such relief will be available in the future, or 
will a more litigious pathway be required.  Ibid. at 35.  
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United States to take unprecedented measures to secure taxpayer information in the fight against 

tax evasion, and will be discussed further in Chapter 5 below.742 

In  2009,  that  Switzerland  finally  announced  that  it  would  adopt  the  OECD’s  standards  on  

information exchange in its tax treaty regime and eliminate the current limitation of assistance to 

“tax   fraud   or   the   like.”743  The United States and Switzerland signed a new protocol on 

September 23, 2009 containing rules similar to recent U.S. tax treaties and the 2010 model 

income tax treaty of the OECD including a new Article 26 (Exchange of Information) 

conforming to the OECD standards.744 

4.5 Exchange of Information Part II: Automatic Exchange of Information 

4.5.1.1 Prequel to Automatic Exchange: Table on Global Forum Grades for Tax Havens 

Tax Havens(a) Availability of 
Information  (b) 

Access to 
Information (c) 

Exchange of 
Information (d) 

Andorra C (g) C A(e) 
Anguilla F(h) C A 
Antigua & Barbuda F A A 
Aruba C C C 
Austria F C C 
Bahamas C A A 
                                                 

742 See, Section 4.3.2.3.4 (c)-U.S. Program for Non-Prosecution Agreements for Swiss Banks, above. 
743 See, Amicus Brief of Switzerland, supra note   725   at   9;;   and   “Switzerland   to   adopt   OECD   standard   on  
administrative   assistance   in   fiscal   matters,”   Federal   Department   of   Finance,   FDF   (March   13,   2009),   online:  
http://www.efd.admin.ch/dokumentation/medieninformationen/00467/index.html?lang=en&msg-id=25863.  
744 See, United States, United States Congress, J. Comm. on Taxation, Explanation of Proposed Protocol To The 
Income Tax Treaty Between The United States and Switzerland, supra note 8.  See also, Protocol Amending The 
Convention Between The United States of America And The Swiss Confederation For The Avoidance Of Double 
Taxation With Respect To Taxes On Income, signed October 2, 1996, Senate Treaty Doc. 112-1. As of September 
2013, the protocol had not been ratified by the United States.  One area of concern regarding the proposed protocol 
arises in connection with the issue of the Swiss position on requests that do not name the taxpayer such as in the 
context of the UBS case and the John Doe summons and whether such relief will be available in the future, or will a 
more litigious pathway be required.  See, United States, United States Congress, J. Comm. on Taxation, Explanation 
of Proposed Protocol To The Income Tax Treaty Between The United States and Switzerland, supra note 8 at 35.  

http://www.efd.admin.ch/dokumentation/medieninformationen/00467/index.html?lang=en&msg-id=25863
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Bahrain C C A 
Barbados C C F 
Belize F A A 
Bermuda C A C 
BVI F F A 
Cayman Is. C A A 
Cook Is. F A A 
Costa Rica F A C 
Cyprus F F C 
Dominica F F F 
Gibraltar F A A 
Grenada F C C 
Guernsey C A C 
Hong Kong C A C 
Ireland A A A 
Isle of Man A A B(f) 
Israel F C C 
Jersey C B B 
Lebanon F F F 
Liberia F A A 
Liechtenstein F C C 
Luxembourg F F F 
Macau C B A 
Malta B A A 
Marshall Is. F C C 
Mauritius B A A 
Monaco B C C 
Montserrat F A A 
Nauru F F F 
Netherlands B B B 
Niue C A F 
Panama F A B 
San Marino B A A 
Seychelles F A C 
Singapore A C C 
St. Kitts & Nevis C A A 
St. Lucia F C C 
St. Vincent & 
Grenadines 

F A A 

Switzerland F C F 
U.A.E. C C C 
Uruguay C C A 
United States C A A 
Vanuatu F F F 
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Notes 

(a) The list of tax havens includes countries that were on the original OECD list of tax 
havens in 2000,745 as well as jurisdictions which agreed at the time to eliminate harmful 
tax practices as well as some additional jurisdictions.746  Israel has been included based 
upon the recent investigations of the U.S. Department of Justice into one or more Israeli 
banks,747 and the United States has also been included based upon its longstanding 
regime exempting portfolio interest from taxation.748 

(b) Availability of Information is one of the three major categories which were used by the 
Peer Review process and generally refers to the standards of transparency and exchange 
of information as broken down into their ten essential elements.749 

(c) Access to Information is one of the three major categories which were used by the Peer 
Review process and generally refers to the standards of transparency and exchange of 
information as broken down into their ten essential elements.750 

(d) Exchange of Information is one of the three major categories which were used by the 
Peer Review process and generally refers to the standards of transparency and exchange 
of information as broken down into their ten essential elements.751 

(e) The  Grades  “A”,  “B”,  “C”,  and  “F”  were  created  as  part  of  the  research  for  this  thesis  and  
are different from the rating standard used by the Global Forum.  Grade A refer to a 
jurisdiction  which   received   a   grade   of   “In   place”   for   a   particular   element   under   either  
Phase 1 or Phase 2 of the Peer Reviews. This grade was only given to jurisdictions which 
received  the  grade  “In  place”  for  each  element  within  the  given  category.752  

(f) Grade B refers   to   a   jurisdiction  which   received   a   grade   of   “Largely   Compliant”   for   a  
particular element under either Phase 1 or Phase 2 of the Peer Reviews.  This grade was 
only  given  to  jurisdictions  which  received  either  a  grade  “Largely  Compliant”  or  superior  

                                                 

745  See Section 1.4.2 The Gathering Storm: Harmful Tax Competition and the Problems Posed by Tax Havens and 
Preferential Regimes above for a discussion concerning identifying tax havens. 
746 The list of tax havens was primarily drawn from the list compiled by Eden and & Kudrle, supra note 50 at Table 
2 (Tax Havens and their Linkages). 
747 See for example, David  Voreacos,  “Bank  Leumi  Said  to  Avoid  Guilty  Plea  in  Ending  Tax  Probe,”  Bloomberg (9 
June   2014)   (relating   to   the   bank’s   Swiss   operations)   online:  http://www.bloomberg.com/news/2014-06-08/bank-
leumi-said-to-avoid-guilty-plea-in-settling-u-s-tax-probe.html.  
748 See discussion within at Section 2.3.1.2 Tax Exempt Deposit Interest and Portfolio Interest above, including 
comments of Marshall Langer. 
749 See the standard of transparency and exchange of information broken down by the Global Forum into its ten 
essential elements within at Section 1.4.3. Global Forum on Transparency and Exchange of Information. 
750 Ibid. 
751 Ibid. 
752 The Global Forum initially published ratings for compliance in 2013 with the individual elements of the 
international standard for jurisdictions which have completed a Phase I only review and a Phase I and Phase II 
review, online: http://www.oecd.org/tax/transparency/GF%20ratings%20april%202014.pdf. The list contains ratings 
on 104 jurisdictions.  Ibid. 

http://www.bloomberg.com/news/2014-06-08/bank-leumi-said-to-avoid-guilty-plea-in-settling-u-s-tax-probe.html
http://www.bloomberg.com/news/2014-06-08/bank-leumi-said-to-avoid-guilty-plea-in-settling-u-s-tax-probe.html
http://www.oecd.org/tax/transparency/GF%20ratings%20april%202014.pdf
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for each element within the given category.  For example, if a jurisdiction under the 
category   Availability   of   Information   received   the   grade   “Largely   Compliant”   for   A1-
Ownership  and  the  grade  “In  place”  for  the  other  elements  in  the  same  category  (e.g.,  A2-
Accounting, A3-Bank), the jurisdiction would receive an overall grade of B for that 
category.753 

(g) Grade  C   refers   to   a   jurisdiction  which   received  a  grade  of   “In  place,  but”  or   “Partially  
Compliant”  for  a  particular  element  under  either  Phase  1  or  Phase  2  of  the  Peer Reviews.  
This  grade  was  only  given  to  jurisdictions  which  received  either  a  grade  “In  place,  but”  or  
superior for each element within the given category.  For example, if a jurisdiction under 
the category Availability of Information received the grade “In   place,   but”   for   A1-
Ownership  and  the  grade  “In  place”  for  the  other  elements  in  the  same  category  (e.g.,  A2-
Accounting, A3-Bank), the jurisdiction would receive an overall grade of C for that 
category.754 

(h) Grade F refers to a jurisdiction which received a   grade   of   “Not   in   place”   or   “Non-
compliant”  for  any  element  within  a  category,  notwithstanding  that  it  may  have  received  
a higher grade for another element within that same category.755 

4.5.1.2 Commentary 

A survey of the ratings provided through the Peer Review process as interpreted by the 

above categories of letter grades reveals that as of the close of 2013, 27 jurisdictions 

(representing slightly more than one-half of the 49 tax havens reviewed) were non-compliant or 

failed to have the proscribed measures in place in at least one of the three major categories 

comprising the OECD standards.  In addition, most of the tax havens reviewed (over 85%) either 

had a failure in complying with one of the three major categories covering the OECD standards 

or were found to be deficient in one of the three categories by only being partially compliant 

with the requirements of that category. Only 7 jurisdictions were found to be either largely 

compliant or compliant in all three categories comprising the OECD standards.  The category by 

far with the largest failures relating to the ten essential elements comprising the OECD standards 

                                                 

753 Ibid. 
754 Ibid. 
755 Ibid. 
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on  transparency  and  effective  exchange  of  information  was  ‘Availability  of  Information’  which  

reviews   a   jurisdiction’s   competencies   in   the   subcategory areas of: ownership and identity 

information relating to entities, maintenance of reliable accounting records, and available 

banking information for all account holders.  Although beyond the scope of this study, as part of 

further research into transparency issues around EOI, a correlation analysis (e.g., Spearman 

correlation analysis) of the data could be performed to see how the three aspects of information 

asymmetry may be related to one another. 

4.5.1.3 Background and Policy Considerations 

Article 26 of the OECD Model Tax Treaty provides for three main forms of information 

exchange: on request, automatic (or routine), and spontaneous.  Information which is exchanged 

automatically typically involves the systematic and periodic transmission of bulk taxpayer 

information from the source State to the residence State.756  This information exchange generally 

concerns details of certain categories of income (e.g., interest, dividends, royalties, salaries,  

pensions, etc.) arising in the source State and involving numerous individual cases.757 

Automatic exchange of information is a process which the OECD has described as 

comprising the following seven steps:758 

                                                 

756 See, Manual on Implementation, supra note 697 at 3; and Automatic Exchange of Information, supra note 691 at 
7. 
757 See, Manuel on Implementation, supra note 697 at 3. 
758 See, Automatic Exchange of Information, supra note 698 at 9.  In a survey conducted by the OECD (in which 
both the United States and Canada participated), all 38 countries noted that they receive information automatically 
from treaty partners and 33 (85%) of them send information automatically to treaty partners (Denmark sends 
information automatically to 70 countries).  Ibid. at 15.  Five countries reported receiving records relating to more 
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1. Payer/paying agent collects information from the taxpayer/or self generates it. 
2. Payer/paying agent reports information to tax authorities. 
3. Tax authorities consolidate information by country of residence. 
4. Information is encrypted and bundled and sent to tax authorities in residence country. 
5. Information is received and decrypted. 
6. Residence country begins matching process on information received. 
7. Residence country analyses the results and takes appropriate compliance action. 

In 2013, the G20 announced its commitment to seeing the exchange of information 

automatically become the new global standard by the end of 2015.759 Just a few years earlier, in 

2010, the OECD recognized information exchange on request as the universal standard.760  This 

standard was largely implemented through the signing of hundreds of TIEAs.761 Indeed between 

2009 and 2012 alone, more than 800 TIEAs were signed.762  Moreover, since 2009, more than 

1100 EOI relationships (and 1500 since the work of the Global Forum began) that provide for 

exchange of information which incorporate the standard have been established and 113 peer 

review reports (making over 650 recommendations) concerning 98 jurisdictions have been 

completed and published.763  By 2013, 120 jurisdictions have committed to the international 

standards of transparency and exchange of information on request.764 

                                                                                                                                                             

than EUR 15 billion each in a particular year, while most countries reported exchanging information in the billions 
of Euros.  See ibid. at 17.   
759 See, G20,  Communique,  “Meeting  of  Finance  Ministers  and  Central  Bank  Governors”      (20  July  2013)  online:  
http://www.g20.utoronto.ca/2013/2013-0720-finance.html.; and Editorial Board,   “The   Group   of   20   Tackles   Tax  
Avoidance,”  The New York Times (6 September 2013).   
760 See, OECD, Promoting Transparency and Exchange of Information for Tax Purposes (Paris: OECD, 2010) at 2. 
761 Ibid.   
762 See, OECD, Tax and Development: Draft Practical Guide on Exchange of Information for Developing Countries 
(Paris: OECD, 2012) at 5. 
763 OECD, The Global Forum on Transparency and Exchange of Information for Tax Purposes, Information Brief, 
supra note 701 at 4.  See also, See, OECD, Global Forum on Transparency and Exchange of Information for Tax 
purposes, Progress Report to the G2 Leaders: Global Forum Update on Effectiveness and On-going Monitoring, 
supra note 176 at Executive Summary. 
764 See, OECD, A Step Change in Tax Transparency: OECD Report for the G8 Summit (Paris: OECD, 2013) at 5 
note 2. 

http://www.g20.utoronto.ca/2013/2013-0720-finance.html
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Although the effectiveness of TIEAs is evaluated in Chapter 5, a chief complaint about 

TIEAs is that they require tax authorities to have much of the information they are going after in 

order to obtain specific account data they are seeking.765  Put another way, TIEAs greatly inhibit 

the ability of tax authorities to uncover cheating because they only permit tax officials to request 

information when they suspect taxpayers are lying or concealing their wealth offshore.766  The 

effectiveness of TIEAs as a means to reduce financial flows to tax havens has also been called 

into question.767  Beyond the narrower question of whether TIEAs are an effective tool in the 

battle against tax evasion, the Global Forum is administering its own test to validate its work of 

more than a decade.768   The Global Forum has stated that the real test on whether or not it has 

achieved its goal lies in asking whether it has improved transparency and made exchange of 

information more effective in practice.769  The Global Forum plans to release beginning in the 

end of 2013 rating for each jurisdiction that has been reviewed for its compliance with each 

element in the enumerated Terms of Reference, combined with an overall rating.770 

                                                 

765 See,  “Tax  transparency  automatic  response:  The  way  to  make  exchange  of  tax  information  work”  The Economist 
(16 February 2013).  See also Li, Cockfied, & Wilkie, supra note 59 at 380 (without evidence that a taxpayer is 
hiding income offshore, there would be no grounds for making a request, thereby complicating Canadian 
investigations into offshore tax evasion).  Ibid.  See   also,   Alicja   Brodzka   and   Sebastiano   Garufi,   “The   Era   of  
Exchange of Information and Fiscal Transparency: The Use of Soft Law Instruments and the Enhancement of Good 
Governance   in  Tax  Matters,”   (2012)   52   IBFD  European   Tax   Journal   (the   international   standard   is   inadequate   to  
effectively tackle international tax evasion as the only form of exchange of information is exchange on request 
which presumes the requesting state already knows what it is looking for). Ibid.  
766 See,  Editorial  Board,  “The  Group  of  20  Tackles  Tax  Avoidance”  The New York Times (6 September 2013). 
767 See ibid. (citing a study by Niels Johannesen of the University of Copenhagen and Gabriel Zucman of the Paris 
School of Economics researching data on cross border bank deposits which looked at data on cross-border bank 
deposits in 2009-11 and found the overall level of funds in offshore financial centres had barely changed). 
768 See, OECD, Global Forum on Transparency and Exchange of Information for Tax purposes, Progress Report to 
the G2 Leaders: Global Forum Update on Effectiveness and On-going Monitoring, supra note 176 at Executive 
Summary. 
769 Ibid.  
770 Ibid. 
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The OECD has touted the automatic exchange of information process as a mechanism 

which offers numerous benefits.771  The OECD views automatic exchange of information as a 

tool to counter offshore tax evasion by increasing the voluntary compliance rate on foreign 

earned income on a go-forward basis.772  Some of the notable benefits that may accompany 

automatic exchange of information include:  

x assisting tax authorities to identify tax evasion involving income earned on 
foreign investments;773  

x assisting tax authorities to identify tax evasion involving principal amounts which 
represent undeclared income of a taxpayer, such as business income;774  

x assisting tax authorities to detect non-compliance of taxpayers with no prior 
history of tax evasion or tax fraud;775  

x acting as a deterrent to taxpayers who may be contemplating tax evasion;776 
x educating taxpayers regarding foreign reporting and increasing levels of voluntary 

compliance;777  
x increasing revenues;778  
x and increasing fairness in the system so that all taxpayers timely comply with 

their tax responsibilities. 779  

Some of the challenges posed by automatic exchange of information are discussed below. 

A number of international developments has helped to propel automatic exchange of 

information to the center of the global financial stage.  Ironically, the most significant of these is 

                                                 

771 See, Automatic Exchange of Information, supra note 1 at 19. 
772 Ibid. at 20. 
773 Ibid.  Norway and Denmark reported that automatic exchange revealed, in certain studies, rates of non-
compliance of 38.7% and 40% respectively.  See, ibid. at 20. 
774 Ibid. 
775 Ibid. 
776 Ibid. 
777 Ibid. 
778 Ibid. 
779 Ibid. 
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the much criticised FATCA regime implemented by the United States.780  Other global 

developments embracing automatic exchange of information are reflected in the April 2013 

agreement between France, Germany, Italy, Spain and the UK to exchange FATCA-type 

information between themselves in addition to exchanging such information with the United 

States.781 

A unique system of automatic exchange of information has also been developed and is 

used currently in the European Union (EU Savings Directive).782 The EU Commission has 

                                                 

780 According to Pascal Saint-Amans, director of the Center for Tax Policy at the OECD, in regard to automatic 
exchange of information, FATCA has been a game-changer.  See, David Jolly, “Group  of  20  Supports  Sharing  Bank  
Data to End International Tax Evasion” The New York Times (13 April 2013).  See also, OECD, Automatic 
Exchange of Information:, Information Brief (Paris: OECD, 2013) at 5 (noting that FATCA has been a key catalyst 
for the automatic exchange of information).  For a description about FATCA, see Chapter 2 above. See also, David 
Jolly  and  Brian  Knowlton,  “Law  to  Find  Tax  Evaders  Denounced,”  The New York Times (26 December 2011) (The 
article notes that the $8 billion the U.S. Treasury hopes to bring in over the next 10 years is disproportional to the 
expected implementation costs for foreign institutions.  The article also cites a variety of critics including Professor 
H.  David  Rosenbloom  who  remarked  that  “the  FATCA  story  is  really  kind  of  insane,”  and  that  “Congress  came  in  
with  a  sledgehammer.”).  Ibid.   
781 See, OECD, Transparency: OECD Report For The G8 Summit, supra note 764 at 5-6.  See also, UK, Press 
Release, New UK multilateral action to combat tax evasion, April 2, 2013 (describing an agreement between UK, 
France, Germany, Italy, and Spain to develop and pilot multilateral tax information exchange under which 
information will be automatically exchanged between the five countries), online: 
https://www.gov.uk/government/news/new-uk-multilateral-action-to-combat-tax-evasion. The UK has separately 
agreed to automatic exchange of information with its Crown Dependencies (the Isle of Man, Guernsey and Jersey) 
and some of its Overseas Territories (Anguilla, Bermuda, British Virgin Islands, Cayman Islands, Gibraltar, 
Montserrat, and Turks and Caicos Islands).  See A Step Change in Tax Transparency, ibid. at 6.  These jurisdictions 
have also agreed to join the pilot automatic exchange of information project with the UK, German, France, Italy, and 
Spain announced in April 2013. Ibid. 
782 In 2003, the European Union unveiled a modified automatic exchange of information regime (which began in 
2005) focused solely on interest income arising at a financial institution resident in one member country and which 
is payable to a resident of another EU member country.  See, EC, Council Directive 2003/48/EC of 3 June 2003 on 
taxation of savings income in the form of interest payments, O.J. L.157/38, as amended by Council Directive 
2004/66/EC of 26 April 2004, [2004] O.J.L. 168/35, and Council Decision 2004/587/EC of 19 July 2004, [2004] 
O.J.L. 257/7 [EU Savings Directive]. The system evolved from the competing goals of two schools  –those member 
countries seeking information exchange and those member countries holding onto bank secrecy, and represented a 
compromise which allowed Austria, Belgium and Luxembourg to impose a withholding tax during a transition 
period.  See,   Itai  Grinberg,  “The  Battle  Over  Taxing  Offshore  Accounts,”   supra note 236 at 328.  Under the EU 
Savings Directive, countries using the transitional withholding system share the revenue with the country of 
residence (paying 75% of the receipts and keeping 25%).  Ibid. at 329.  In jurisdictions exchanging information, the 
paying agent reports payments to the tax authority in the country in which it is resident, which in turn, passes along 
this information to the fiscal authority of the state in which the payee is resident.  Ibid.  

https://www.gov.uk/government/news/new-uk-multilateral-action-to-combat-tax-evasion
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estimated that tax fraud and evasion costs member states approximately one-trillion Euros ($1.3 

trillion) in lost revenues annually.783 Although Switzerland is not part of the EU, it was 

persuaded to enter into agreements with the EU to adopt the withholding tax version (as opposed 

to automatic exchange) of the EU Savings Directive.784  Switzerland espoused the anonymous 

withholding approach for its key trading partners as a means to keep automatic exchange from 

becoming the global model.785 

In another separate, but related development, the OECD has created a Qualified 

Intermediary style withholding program (see discussion of the U.S. QI system in Chapter 2 

above) aimed at standardizing the procedures for claiming reduced withholding under treaties for 

portfolio investments.786  As the OECD observes, claiming such relief under the more than 3,000 

                                                 

783 See,  Gabriel  Parussini,  “France’s  Hollande:  EU  Savings  Directive  Will  Be  Adopted  By  Year  End,”  Wall Street 
Journal (22 May 2013).  In 2011, the EU adopted a revised mutual assistance directive to enhance exchange of 
information (2011 Directive on Administrative Cooperation). The 2011 Directive on Administrative Cooperation 
requires member countries to automatically exchange information on additional categories of income. See, A Step 
Change in Tax Transparency, supra note 764 at 6.  The EU in cooperation with the OECD, has created standard 
computerized formats for use by the tax administrations of member countries to automatically exchange information 
under these two directives.  Ibid. 
784 Itai  Grinberg,  “The  Battle  Over  Taxing  Offshore  Accounts,”  supra note 236 at 330.  In return, Swiss companies 
were permitted to take advantage of the zero withholding rate on dividends from European subsidiaries under the 
EU Parent-Subsidiary Directive.  Ibid. 
785 Ibid. at 339.  For an extensive discussion regarding the debate between anonymous withholding vs. automatic 
exchange, see, ibid. at 347-372.  More recently, Switzerland entered into a new tax agreement with the UK which is 
aimed at strengthening relations in cross border financial services and taxation and to deal with previously 
undeclared assets and to agree to a  final  withholding  tax  on  future  investment  income.    See,  Francesco  Carelli,  “The  
New Tax Agreement between Switzerland and the United Kingdom-An Analysis”  (2012)  IBFD  European  Taxation  
Journal.  Under the agreement, applicable UK resident individuals may opt for either a one-time penalty payment or 
to release account details to UK tax authorities.  Ibid. at 3 (citing article 5(1) of the Agreement between the Swiss 
Confederation and the United Kingdom of Great Britain and Northern Ireland on cooperation in the area of taxation 
(6 Oct. 2011), Treaties IBFD [Swiss-UK Agreement].  Regarding treatment of future income, applicable UK resident 
individuals have the option to either accept an anonymous final withholding tax remitted to the UK, or have the 
Swiss bank  disclose   income  and  capital  gains  derived  from  the  assets   to  UK  authorities.     Francesco  Carelli,   “The  
New Tax Agreement between Switzerland and the United Kingdom-An  Analysis,”   ibid. at 7 (citing article 19 and 
article 22, respectively of the Swiss-UK Agreement.  Switzerland also signed a near identical agreement with 
Germany.  Ibid. at 1. 
786 See, OECD, Centre  for  Tax  Policy  and  Administration,  “OECD releases system to reduce compliance cost and 
facilitate cross-border   investment”   (Paris:   OECD, 2013), online: http://www.oecd.org/ctp/system-to-reduce-

http://www.oecd.org/ctp/system-to-reduce-compliance-cost-facilitate-cross-border-investment.htm
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tax treaties can be very resource consuming and often does not happen.787  The program allows 

“authorized   intermediaries”   (e.g.,   financial   institutions)   to   obtain   reduced   rates   of  withholding  

under tax treaties or domestic  law  on  a  “pooled  basis”  for  their  portfolio  investor  customers.788 

Moreover, it is hoped that through the use of automatic exchange of information protocols 

described in the Implementation Package, the source country will be able to more easily verify 

the entitlement of the payee to treaty benefits; and, the residence country will be able to more 

easily verify the income reporting of the payee.789 

4.5.2 Key Features of a Standardized Multilateral Automatic Exchange Model  

The OECD has identified certain key success factors to automatic exchange of 

information.  For automatic exchange to be effective, the design of the model or system must 

take   into   account   residence   jurisdictions’   tax   compliance   rather   than   be   a   by-product of the 

domestic reporting of the source jurisdiction.790  In addition the model for automatic exchange 

also needs to be standardized to benefit the maximum number of residence jurisdictions and 

                                                                                                                                                             

compliance-cost-facilitate-cross-border-investment.htm.  The system was developed after a many years of 
cooperation between the OECD, EU, governments, and businesses.  Ibid.  In January 2013, the OECD approved the 
TRACE Implementation Package, which contains documents and forms that can be used by any country that wishes 
to implement its unique system for   authorized   intermediaries.      See,   OECD,   “Treaty   Relief   and   Compliance  
Enhancement (TRACE)- Implementation   Package   approved   by   CFA”   (Paris:   OECD,   2013),   online:  
http://www.oecd.org/ctp/exchange-of-tax-information/treatyreliefandcomplianceenhancementtrace.htm. For a 
discussion of the U.S. Qualified Intermediary Program, see Chapter 2, above. 
787 See, ibid. 
788 See, OECD, Trace Implementation Package for the adoption of the Authorized Intermediary System (Paris, 
OECD, 2013) [Implementation Package] at 4. However, unlike the QI system which did not require the disclosure 
of certain individuals to the withholding agent or the IRS, the Implementation Package requires an intermediary 
claiming benefits on a pooled basis to provide to the source country tax administrators on an annual basis (rather 
than at the time of the payment) investor-specific information about the beneficial owners of the income. Ibid. at 5. 
789 Ibid.  The Implementation Package describes procedures for the authorized intermediary to comply with the 
disclosure requirements.  See ibid. at 4-6. 
790 See, A Step Change in Tax Transparency, supra note 764 at 7.     

http://www.oecd.org/ctp/system-to-reduce-compliance-cost-facilitate-cross-border-investment.htm
http://www.oecd.org/ctp/exchange-of-tax-information/treatyreliefandcomplianceenhancementtrace.htm
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financial institutions.791  Furthermore, to combat global tax evasion, the model must have buy in 

on a global basis to avoid merely relocating the problem to a non-compliant low tax 

jurisdiction.792  The OECD has outlined three major success factors for effective automatic 

exchange: (1) a common agreement on the scope of reporting and exchange (including related 

due diligence procedures; (2) a legal basis for the domestic reporting and exchange of 

information; and (3) common technical solutions.793 

(a) Common agreement on scope of reporting and related due diligence procedures 

It is envisioned that the types of investment income that would be included in a financial 

information report would include interest, dividends, and similar income.794  Moreover, to inhibit 

circumvention of reporting by taxpayers a comprehensive reporting regime should not only 

report income earned by individuals, but also have the ability to look through shell companies, 

trusts, or other straw person arrangements to the beneficial owner of such income thereby 

revealing not only the owner of the income, but also, of the underlying capital as well.795  

(b) Legal basis and confidentiality 

A standardized multilateral automatic exchange model requires that the source State have 

appropriate domestic tax legislation to enable the scope of reporting and due diligence described 

above.796  In addition, such a model will also require a legal basis for the transfer or exchange of 

                                                 

791 Ibid.   
792 Ibid. 
793 Ibid. (citing the key features of an effective model of automatic exchange which are summarized in the 2012 
report delivered to the G20, Automatic Exchange of Information: supra note 691). 
794 Ibid. at 7-8. 
795 Ibid at 8. Straw entities, including foundations were used by taxpayers in the bank scandals with UBS and LGT 
Bank. See Chapter 2 above. 
796 Ibid. 
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the information to be reported with the residence State.797  Some of the existing legal platforms 

that would permit the exchange of information include a bilateral tax treaty with a provision 

based on Article 26 of the OECD Model Treaty, or the Multilateral Convention on Mutual 

Administrative Assistance in Tax Matters.798  Some scholars believe that a multilateral treaty 

would be more advantageous than reliance on a bilateral framework to better combat the 

phenomena of illegal tax and financial crimes which frequently involve more than one 

jurisdiction.799  In the example of Canada and the United States, the legal basis for transferring 

taxpayer information to a foreign jurisdiction is found in both domestic and treaty law.800  An 

overriding system requirement for the exchange of information is adherence to strict 

confidentiality standards, including the existence in the receiving country of a legal framework 

                                                 

797 Ibid. 
798 See, A Step Change in Tax Transparency, supra note 764, at 8.  See also, Convention on Mutual Administrative 
Assistance in Tax Matters, supra note 694, together with the Protocol amending the Convention on Mutual 
Administrative Assistance in Tax Matters, CETS No. 208, The Convention on Mutual Administrative Assistance in 
Tax Matters as amended by the 2010 Protocol [the Convention], online: 
http://conventions.coe.int/treaty/en/Treaties/Html/127-rev.htm.  The Convention was opened for signature by 
member States of the Council of Europe and member countries of the OECD on 25 January 1988 and was revised in 
2010 primarily to incorporate the internationally agreed standard on transparency and exchange of information and 
to open it up to States which are not members of the OECD or the Council of Europe.  See, Revised Explanatory 
Report to the Convention on Mutual Administrative Assistance in Tax Matters, online: 
http://conventions.coe.int/Treaty/EN/Reports/HTML/127-Revised.htm. Under Chapter III (Forms of Assistance), the 
Convention broadly provides for assistance in relation to exchange of information (Section 1, Articles 4-9); 
assistance in recovery of tax claims (Section II, Articles 11-16); and service of documents (Section III, Article 17).  
Chapter IV (Provisions Relating to All Forms of Assistance) includes a number of operating provisions, including 
Article 21 on protection of persons and limits to the obligation to provide assistance and Article 22 on secrecy.  See, 
the Convention, ibid.  The United States ratified the Convention on January 30th, 1991. Canada signed the 
Convention in 2004 and the Protocol thereto on November 3, 2011.  Canada ratified the Convention on November 
21, 2013.  The Convention will enter into force, in respect of Canada, on March 1, 2014. 
799 See, Alicja  Brodzka  and  Sebastiano  Garufi,  “The  Era  of  Exchange  of  Information  and  Fiscal  Transparency:  The  
Use  of  Soft  Law  Instruments  and  the  Enhancement  of  Good  Governance  in  Tax  Matters”  supra note 765. 
800 See discussion above in 4.2 and 4.3. 

http://conventions.coe.int/treaty/en/Treaties/Html/127-rev.htm
http://conventions.coe.int/Treaty/EN/Reports/HTML/127-Revised.htm
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and administrative capacity and processes to support those standards and to ensure such 

information is only used for the purposes set forth in the instrument agreed to by the parties.801 

(c) Technical solutions 

The  OECD’s  primary  objectives  relating  to  IT  and  the  exchange  of  information  focus  on  

standardization of technical reporting formats (to achieve effectiveness and efficiency for a 

system that will be used by a large number of countries and financial institutions) and security 

for transmission and encryption of data.802 

4.5.3 Implementation 

The OECD plan for implementation of the new standard, in broad terms, consists of four 

major workstreams: (i) enactment of broad framework legislation;803 (ii) selection of a legal basis 

for the exchange of information;804 (iii) adapt a scope of reporting and due diligence 

requirements;805 and (iv) the development of common IT standards.806 

                                                 

801 Ibid. For a discussion of the confidentiality requirements under the Model TIEA and the OECD Model Tax Treaty 
see sections 3.3.8.1 Article 8 – Confidentiality and 4.4.3 Article 26(2) above. 
802 See, A Step Change in Tax Transparency, supra note 764, at 9.  The OECD notes that many countries already use 
protocols developed by the OECD for the electronic exchange of information on request (e.g., transmission directly 
from  one  country’s  exchange  of  information  portal  to  the  other  country’s  portal,  or,  so  called  “point-to-point”).    Ibid. 
Within the EU, exchanges take place through the use of a secure network (CCN). Ibid.  
803 Ibid. at 9-10.  Most jurisdictions will need to adopt legislation to implement the Model 1 IGA and domestic 
reporting obligations.  Ibid.  The Model 1 IGA was developed by France, Germany, Italy, Spain, the UK with the 
United States.  Ibid. The Model 1 IGA calls for reporting by financial institutions to their local fiscal authorities.  
Ibid. Importantly, the Model 1 IGA contains a commitment to work with other interested jurisdictions, the OECD, 
and the EU to adapt its terms to formulate a common model for automatic exchange which includes the development 
of reporting and due diligence standards for financial institutions.  Ibid.  It is hoped that when implemented, the 
framework legislation could allow for additional jurisdictions to be added without a need to separately amend 
primary legislation with each new agreement that is negotiated.  Ibid.  It is hoped that such legislation may be 
enacted in 2013.  Ibid. 
804 Two legal platforms for automatic exchange of information include bilateral treaties which incorporate Article 26 
of the OECD Model Tax Treaty, and the Convention.  See, A Step Change in Tax Transparency, supra note 764 at 
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4.5.4 Challenges to Automatic Exchange of Information 

The focus of this research is not to answer the question whether or not automatic 

exchange will be an effective tool against tax evasion.  However, in as much as automatic 

exchange is being heralded by the OECD and the G20 amongst others, as the new saviour of tax 

authorities from the plague of offshore tax evasion, it is important to identify some of the 

concerns surrounding the implementation of this new global standard.  In no particular order 

these concerns are as follows: 

x Difficulty or inability to put in place the legal and practical framework to enable 
automatic exchange of information by all jurisdictions;807 

                                                                                                                                                             

11.  The benefits of the Convention include that it provides for all possible forms of administrative co-operation 
between States; contains strict rules on confidentiality and permits automatic exchange of information (citing the 
Convention, at Art. 6); and has a global reach with more than 60 countries and all G20 countries having signed the 
Convention or having pledged to so as of June 2013.  See, A Step Change in Tax Transparency, supra note 764 at 
11.  The use of automatic exchange under the Convention requires that the competent authorities of the Parties (two 
or more) enter into a separate agreement to provide each other information automatically. Ibid. The OECD is 
currently working on making a model competent authority agreement available.  Ibid.  Alternatively, jurisdictions 
may rely on existing bilateral treaties with the same competent authority agreement as that which will be used under 
the Convention.  Ibid.  A further complication is that not all TIEAs provide for automatic exchange of information  
(for example, see  Canada’s  TIEAs  discussed  in  Chapter  3). 
805 The development of standardized reporting and due diligence parameters and protocols is based on the Model 1 
IGA.  Ibid. at 12. 
806 In creating a standard format for the exchange of information, including transmission methods and encryption 
standards, the OECD is drawing upon work being done for FATCA, and existing formats such as STF (Standard 
Transmission Format) which was developed by the OECD for automatic exchange of information and uses XNL 
language, and FISC 153 which is the standard that is used for the EU Savings Directive.  See, A Step Change in Tax 
Transparency, supra note 764, at 12. 
807 This concern is based on the apparent problems that a number of jurisdictions are having in implementing the 
OECD standards of transparency and exchange of information.  In June 2012, for example, 11 jurisdictions 
(Botswana, Brunei, Costa Rica, Guatemala, Lebanon, Liberia, Panama, Trinidad and Tobago, United Arab Emirates,  
Uruguay and Vanuatu) were cited as being unable to move to Phase 2 of the Peer Review Process because critical 
elements necessary to achieving an effective exchange of information were not in place in their jurisdiction’s  legal 
framework.  See, OECD, Global Forum on Transparency and Exchange of Information for Tax Purposes, Progress 
Report to the G20 Leaders: Global Forum Update on Effectiveness and On-going Monitoring, supra note 169 at 
para. 10.  See also, Section 4.5.1.1 Prequel to Automatic Exchange Table on Global Forum Grades for Tax Havens.  
The basic steps to automatic exchange of information (described above) are premised on the presence in the source 
country on the existence of certain fundamental legal, institutional, and administrative building blocks.  Steps one 
and two for example call upon the taxpayer or payer to identify the taxpayer and report such information, including 
payments made to the tax authorities in the source country.  Steps three and four require the consolidation of the 
information, bundling of the information according to the country of residence, and ensuring secure transmission of 
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x Multilateral agreements present greater challenges to the protection of taxpayer 
privacy interests; including misuse of data by corrupt administrators and rogue 
government employees;808 

x The lack of taxpayer identification numbers (TINs) in the information provided 
under exchange;809 

x Use of sham/nominee directors and shareholders for companies in some 
jurisdictions;810 

x U.S. reciprocity in providing information;811 and 
x Production of overwhelming quantities of data.812 

                                                                                                                                                             

the data with the appropriate encryption technology.  Many tax haven jurisdictions which impose little to no income 
tax, and other developing countries may simply lack these basic systems, lack the resources to build them, lack the 
legal or economic incentive to care, or lack a combination of the three.  As a result of these asymmetrical economic 
characteristics between the G-20 and other countries, it is conceivable that the desired global reach of the new 
automatic exchange model may be unobtainable without further creative solutions to assisting or lure (through a 
reciprocal benefits strategy) recalcitrant jurisdictions to for example implement the Model 1 IGA.  See also, Arthur 
J.   Cockfield,   “Protecting Taxpayer Privacy Rights Under Enhanced Cross-Border Tax Information Exchange: 
Toward  A  Multilateral  Taxpayer  Bill  of  Rights,”  supra note 50 at 452. 
808 See,  Arthur  J.  Cockfield,  “Protecting  Taxpayer  Privacy  Rights  Under  Enhanced  Cross-Border Tax Information 
Exchange:   Toward   A   Multilateral   Taxpayer   Bill   of   Rights,”   supra note 50 at 441 (observing that a broader 
community of information sharers raises the risk of improper access or usage of taxpayer information by a third 
party government due to increased   access;;   and,   that   a   government’s   ability   to   maintain   accountability   and  
responsibility over transferred data may be strained as the data travels to multiple participants). Ibid. See also, The 
Editorial  Board,  “The  Group  of  20  Tackles  Tax  Avoidance,”  supra note 766 (noting that information may be used 
by villains in government who could sell such personal financial data to would-be kidnappers and other unsavory 
characters harboring criminal intensions). 
809 A practical challenge to the routine exchange of information arises where the information received by a tax 
authority, for example, the IRS does not include a TIN, despite recommendations from the OECD that member 
states  provide  such  information.    The  task  of  “TIN  perfection”  to  allow  the  IRS  to  correlate the account data in the 
information received with a valid TIN in its databases is time-consuming and costly. See, U.S., United States 
Congress, J. Comm. on Taxation, Explanation of Proposed Protocol to the Income Tax Treaty Between the United 
States and Switzerland, supra note 8 at 41. 
810 See   James   Ball,   “Tax   transparency   campaigners   give   cautious   welcome   to   Treasury   deal:   British   overseas  
territories  agree  to  share  information  on  bank  accounts,  but  activists  call  for  more  action  on  offshore  havens,”  The 
Guardian (2 May 2013) (noting that the BVI has more than 1 million offshore companies and the usage of sham 
‘nominee’   directors   and   shareholders   to   mask   real   company   owners   was   rife,   and   such   corporate   secrecy   could  
hamper to goals of automatic information sharing). 
811 The  U.S.  has  come  under  pressure  concerning  its  “know-your-customer”  rules  for  financial   institutions  and  the  
maintenance of information on beneficial ownership.  The concern is that certain policies at the federal and state 
levels provide foreign persons with the ability to shelter income.  See, U.S., United States Congress, J. Comm. on 
Taxation, Explanation of Proposed Protocol to the Income Tax Treaty Between the United States and Switzerland, 
supra note 8 at 42. 
812 See,  The  Editorial  Board,  “The  Group  of  20  Tackles  Tax  Avoidance,”  supra note 766 (observing that automatic 
exchange produces huge quantities of data and that even some European tax authorities have struggled to stay on top 
of the information exchanged). 
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4.6 Exchange of Information Part III – Article 27 of the Canada-U.S. Tax Treaty 

Article 27 of the Canada-U.S. Tax Treaty is substantially similar to Article 26 of the 

OECD Model Treaty.  As discussed below, Article 27 contains additional provisions dealing 

with the form of information requested, and providing for representatives of the requesting State 

to conduct examinations in the territory of the requested State.  Article 27 was updated in the 

Fifth Protocol to the Canada-U.S. Tax Treaty which generally entered into force on December 

15, 2008.813  Under Article 27, information may be exchanged by the competent authorities upon 

request, routinely, and spontaneously.814 

4.6.1 Persons and Taxes Covered 

Article 27(1) provides that the competent authorities of the United States and Canada 

may exchange such information as may be relevant to support the implementation and 

administration of the treaty or of their respective domestic laws.815  This is a broader standard 

than the previous language which used the  “as  is  relevant”  wording.    The Contracting States may 

exchange information which relates to persons covered by the Treaty under Article 1 (Personal 

Scope) as well as by non-residents to whom the Treaty may not apply.816  The Treaty broadly 

applies to all taxes imposed by a Contracting State, which in the case of Canada, includes 

consumption taxes (sales and excise taxes such as the hst) in addition to income taxes.817 

4.6.2 Secrecy 
                                                 

813 See, Kerzner & Timokhov, eds., supra note 58 at (Article XXVII). 
814 See, Canada-U.S. Tax Treaty, supra note 65 at 1984 Technical Explanation. 
815 See, Canada-U.S. Tax Treaty, supra note 65 at Art. 27(1). 
816 Ibid.  
817 See, Canada-U.S. Tax Treaty, supra note 65 at Art. 27(4). 
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In addition to domestic provisions concerning confidentiality and taxpayer rights 

discussed above, the Treaty also incorporates language concerning confidentiality similar to that 

found in Article 26 of the OECD Model Treaty.  Information received by a Contracting State is 

to be accorded the same standards of confidentiality and secrecy as information obtained under 

the tax laws of that State.818  Moreover, such information is only to be disclosed to persons or 

authorities involved in the assessment, collection, administration, or enforcement of the taxes 

(including relevant courts and administrative bodies and those involved in the appeals 

process).819  The use of this information is restricted to the aforementioned purposes and it may 

be disclosed in public court proceedings or judicial decisions.820  In addition, as the Treaty also 

contains an arbitration mechanism in Article XXVI (Mutual Agreement Procedure), the 

competent authorities may also release such information as is necessary for carrying out the 

arbitration procedure.821 

A Contracting State may also provide information received from the other Contracting 

State to its states, provinces, or local authorities, if it relates to a tax imposed by that state, 

province, or local authority that is substantially similar to a national-level tax covered under 

Article II (Taxes Covered).  However, a Contracting State may not use this provision to request 

information on behalf of a state or local government.822 

4.6.3 Treatment of Requests for Information 

                                                 

818 See, Canada-U.S. Tax Treaty, supra note 65 at Art. 27(1). 
819 Ibid.  
820 Ibid. 
821 Ibid. 
822 See, Canada-U.S. Tax Treaty, supra note 65 at Technical Explanation, 1995 Protocol. 
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Article 27(2) explicitly calls upon the Contracting States to use their respective 

regulations for accessing taxpayer information to obtain information requested under this 

provision.823  As with the standards in the Model TIEA and OECD Model Treaty Article 26, 

discussed above, a Contracting State is not permitted to decline a request for information from 

the requesting State because it has no domestic interest in such information.824  Article 27 also 

contains the limitations found in Article 26 of the OECD Model Treaty, and discussed above in 

Section 4.4 which may excuse a Contracting State from providing information under this 

provision.825  Generally, a Contracting State is not obligated to exchange information under 

circumstances where to do so would be at variance with its own laws and administrative 

practices or would disclose any commercial or professional secrets, or which would be contrary 

to public policy.826  Additionally, a Contracting State may not be called upon to provide 

information which is not obtainable under its laws or administrative processes, or those of the 

requesting State.827 

4.6.4 Information Held by Financial Institutions 

Article 27(5) articulates the standard against the use of bank secrecy laws to deny 

exchange of information, contained in Article 26 of the OECD Model Treaty.828 

4.6.5 Form of Information Requested 

                                                 

823 See, Canada-U.S. Tax Treaty, supra note 65 at Art. 27(2). 
824 Ibid.   
825 See, Canada-U.S. Tax Treaty, supra note 65 at Art. 27(3). 
826 Ibid. 
827 Ibid. 
828 See, Canada-U.S. Tax Treaty, supra note 65 at Art. 27(5). 
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Article 27(6) calls upon a requested State to provide information in the form of 

depositions of witnesses and authenticated copies of unedited original documents (including 

papers, books, accounts) where expressly requested by the requesting State.829  Article 27(6) is 

similar to Article 26(6) of the U.S. Model Treaty. 

4.6.6 International Discovery 

Article 27(7) permits the requesting State to conduct discovery proceedings and 

examinations of witnesses and books with the consent of the persons subject to such 

proceedings.830 

4.6.7 FATCA Intergovernmental Agreement with Canada 

On February 5, 2014 Canada and the United States signed an agreement creating an 

historical new information channel between CRA and the IRS carrying detailed financial account 

information regarding U.S. citizens and residents with accounts in Canada.831  Canadian 

legislation implementing the new agreement was passed on June 19th, 2014.832  The Canada-

U.S.- IGA is based on the Model 1A IGA which is designed to provide reciprocal automatic 

                                                 

829 See, Canada-U.S. Tax Treaty, supra note 65 at Art. 27(6). 
830 See Canada-U.S. Tax Treaty, supra note 65 at Art. 27(7). 
831 See, Agreement Between the Government of the United States of America and the Government of Canada to 
Improve International Tax Compliance through Enhanced Exchange of Information under the Convention Between 
the United States of America and Canada with Respect to Taxes on Income and on Capital [hereinafter, Canada-
U.S. IGA or Canadian IGA], online: http://www.treasury.gov/resource-center/tax-
policy/treaties/Documents/FATCA-Agreement-Canada-2-5-2014.pdf.  For a discussion of the policy drivers behind 
FATCA and a general overview of the Model IGA upon which the Canadian IGA is based, see Section 2.5 – Foreign 
Account Tax Compliance Act, above.   
832 See, Julius Melnitzer,  “Canadian   institutions  scramble   in  race   to  comply  with  FATCA”  Financial Post (2 July 
2014).  

http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/FATCA-Agreement-Canada-2-5-2014.pdf
http://www.treasury.gov/resource-center/tax-policy/treaties/Documents/FATCA-Agreement-Canada-2-5-2014.pdf
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exchange of information pursuant to the Canada-U.S. Tax Treaty.833  Most importantly, the chief 

mechanism under Article XXVII (Exchange of Information) of the Treaty by which the IRS may 

obtain information for the enforcement and administration of the Internal Revenue Code remains 

intact with the new IGA substantially augmenting the information sharing process.834  A key 

stated aim of agreement is to improve international tax compliance by building upon the long 

standing and close relationship Canada and the United States have in the area of mutual 

assistance in tax matters.835 A further key stated aim of the agreement is to implement 

FATCA.836   As discussed in Chapter 5 below, the implementation of FATCA in Canada without 

a comprehensive solution to the enforcement and immense reporting problems facing 

                                                 

833 See discussion above at 2.5.3.2 – Model Intergovernmental Agreement.  Although the Canadian IGA is formally 
reciprocal, as the United States is not considered a tax haven jurisdiction for Canadian residents, and as Canada has 
been receiving automatic exchange of information relating to interest income earned by Canadian residents for 
decades, the true purpose of the agreement is to drive names of non-compliant U.S. citizens living in Canada to the 
IRS for enforcement action and not to combat tax evasion by Canadians with U.S. bank and financial accounts.  See, 
David  S.  Kerzner,  “Surviving  FATCA:  A  Roadmap  for  Delinquent  U.S.  Filers  and  their  Advisors,”  (2014) 7 Taxes 
and Wealth Management 1 (arguing that the U.S. taxation of Canadians who have had no contact with the U.S. 
during their lifetimes but who received citizenship at birth, or who have lived in Canada for many decades is 
inconsistent with concepts of equity in tax policy and the benefits principle does not apply to these individuals and 
advocating a reorientation of U.S. tax policy with respect to this unique class of people within the U.S. tax system). 
834 The language of the preamble to the Canada-U.S. IGA provides,   “Whereas,   the   Parties   desire   to   conclude   an  
agreement to improve international tax compliance and provide for the implementation of FATCA based on 
domestic   reporting   and   reciprocal   automatic   exchange   pursuant   to   the  Convention…”.     Canada-U.S. IGA, supra 
note 824 at Preamble. See, also, Article 2(1) to the Canada-U.S. IGA (Obligations to Obtain and Exchange 
Information  with  Respect   to  Reportable  Accounts)  which  provides,   “Subject   to   the  provisions  of  Article  3  of   this  
Agreement, each Party shall obtain the information specified in paragraph 2 of this Article with respect to all 
Reportable Accounts and shall annually exchange this information with the other Party on an automatic basis 
pursuant to the provisions of Article XXVII of the Convention.”    Canada-U.S. IGA, ibid. at Article 2(1).  The fact 
that Article XXVII remains in tact is vital in regard to understanding that while certain accounts maintained in 
Canada, for example, RRSPs may not be subject to the reporting regime under FATCA or the Canada-U.S. IGA, this 
does not mean that once the IRS has the name of a delinquent filer, it cannot request bank information on all of that 
persons accounts in Canada under a wide array of administrative and treaty avenues.  This critical factor is often 
overlooked by journalists and other observers writing on FATCA implementation in Canada.  See, David S. 
Kerzner,  “Surviving  FATCA:  A  Roadmap  for  Delinquent  U.S.  Filers  and  their  Advisors,  supra note 833. 
835 See preamble to the Canadian IGA, supra note 831. 
836 See Ibid.  See   also,   Arthur   J.   Cockfield,   “The   Limits   of   the   International   Tax   Regime   as   a   Commitment  
Projector,”  supra note 40 at 98 (observing that FATCA unduly raises transaction costs for taxpayers and non-U.S. 
financial institutions which will result in a long term reputation cost surrounding the ability of the U.S. to make 
credible commitments concerning cross border tax matters which will harm U.S. economic interests, and also noting 
that the implementation of the regime has the unintended consequence of redistributing wealth from taxpayers 
impacted by the higher transaction costs to financial service and tax service providers). 
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approximately one million Americans in that country represents a failure in international tax 

policy on both the part of both Canada and the United States.837  Moreover, the scope of 

information required to be exchanged by Canada under FATCA, for example, account balances, 

is far broader than data traditionally associated with the determination of unreported income.  

While more detailed information may be expected to be requested in the scope of an audit, 

purely in the context of an EOI tool such broad data collection protocols offend notions and 

expectations of privacy and fairness.  Under the agreement, Canada agrees to adopt 

implementing legislation that will require certain Canadian financial institutions to identify 

enumerated accounts held by certain U.S. persons and to report certain information relating to 

those accounts to the CRA which will in turn annually exchange that information with the 

U.S.838 

The Canada-U.S. IGA is organized as follows: 

Article 1 (Definitions) 
Article 2 (Obligations to Obtain and Exchange Information with Respect to 

Reportable Accounts) 
Article 3 (Time and Manner of Exchange of Information) 
Article 4 (Application of FATCA to Canadian Financial Institutions) 
Article 5 (Collaboration on Compliance and Enforcement) 
Article 6 (Mutual Commitment to Continue to Enhance the Effectiveness of 

Information Exchange and Transparency) 
Article 7 (Consistency in the Application of FATCA to Partner Jurisdictions) 
Article 8 (Consultations and Amendments) 
Article 9 (Annexes) 
Article 10 (Term of Agreement) 

                                                 

837 See Chapter 5 below. 
838 See,  Canada,  Department   of   Finance,   “Explanatory  Notes   – Canada-United States Enhanced Tax Information 
Exchange   Agreement,”   (Ottawa:   Department   of   Finance,   2014),   Clause   1,   online:   http://www.fin.gc.ca/drleg-
apl/2014/can-us-eu-0214n-eng.pdf.   

http://www.fin.gc.ca/drleg-apl/2014/can-us-eu-0214n-eng.pdf
http://www.fin.gc.ca/drleg-apl/2014/can-us-eu-0214n-eng.pdf
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Annex I (Due Diligence Obligations For Identifying and Reporting on U.S. 
Reportable Accounts and on Payments to Certain Nonparticipating 
Financial Institutions) 

Annex II (Non-Reporting Canadian Financial Institutions and Products). 

Highlights of select articles are as follows: 

Article 1 (Definitions). Article 1 provides legal definitions which have the effect of 

establishing the boundaries and scope of the agreement, and in particular, those individuals, 

persons, and institutions affected by its regime.  The   term  “Financial   Institution”   is defined by 

additional technical terms and means a Custodial Institution, a Depositary Institution, and 

Investment Entity, or a Specified Insurance Company.839 

The   term  “Canadian  Financial   Institution”  generally   refers   to  Financial   Institutions   that  

are resident in Canada, but excludes (i) any branch of such Financial Institution that is located 

outside of Canada; and (ii) any branch of a Financial Institution located in Canada if that 

Financial Institution is not resident in Canada.840 

The   term   “Reporting   Financial   Institution”   means   a   Reporting   Canadian   Financial  

Institution or a Reporting U.S. Financial Institution.841 The  term  “Reporting  Canadian  Financial  

Institution”   means   any   Canadian   Financial   Institution   that   is   not   a   Non-Reporting Canadian 

Financial Institution.842 

                                                 

839 See , Canada-U.S. IGA, supra note 831 at Art. 1(g),(h),(i),(j). 
840 Ibid. at Art. 1(l). 
841 Ibid. at Art 1(n). 
842 Ibid. at  Art 1 (o). 
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The   term   “Non-Reporting   Canadian   Financial   Institution”   refers   to   any   Canadian  

Financial Institution or other Entity resident in Canada that by virtue of special provisions in 

Annex II is treated as a Non-Reporting Canadian Financial Institution or qualifies as a deemed 

compliant FFI or exempt beneficial owner under U.S. Treasury Regulations.843 

The   term  “Nonparticipating  Financial   Institution”  means  a  nonparticipating  FFI  (as   that  

term is defined by the Treasury Regulations) but excludes Canadian Financial Institutions unless 

treated as Nonparticipating Financial Institutions under Article 5(2)(b).844 

Article 1 also defined the terms: Financial Account, Depository Account, Custodial 

Account, and Equity Interest, among other financial interests.845 

The   term   “Reportable   Account”   means   a   U.S.   Reporting   Account   or   a   “Canadian  

Reportable  Account.”846 

The term   “U.S.   Reportable   Account”   generally   refers   to   the   accounts   which   must   be  

reported to the U.S. under the Canada-U.S. IGA.  More technically, the term means a Financial 

Account maintained by a Canadian Financial Institution and held by one or more Specified U.S. 

Persons or by a Non-U.S. Entity with one or more Controlling Persons that is a Specified U.S. 

                                                 

843 Ibid. at Art. 1(q).   
844 Ibid. at Art. 1(r). 
845 Ibid. at Art. 1(s), (t), (u), (v). 
846 Ibid. at Art. 1(aa). 
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Person. An exception may apply if the account is not identified as a U.S. Reportable Account 

after applying the due diligence procedures in Annex I.847 

The   term   “Account   Holder”   means   the   person   listed   or   identified   as   the   holder   of   a  

Financial Account by the Financial Institution that maintains the account but generally does not 

include agents, custodians, nominees, or straw persons, except where the person holding the 

account is a Financial Institution.848 

The   term   “U.S.   Person”   generally   means   a   U.S.   citizen   or   resident   individual,   a  

partnership, corporation organized in the U.S., or certain trusts that would be considered to be 

non-foreign under the U.S. residence rules applicable to trusts.849 

The  term  “Specified  U.S.  Person”  means  a  U.S.  Person  other  than  those  entities  listed  in  

the definition which are similar to the exclusions in the Final FATCA regulations for Specified 

U.S. Person.850 

Article 2 (Obligations to Obtain and Exchange Information with Respect to Reportable 

Accounts).  Article 2 is the key provision in the IGA which sets forth the scope of the 

information to be obtained and exchanged annually by each Party under the agreement regarding 

all Reportable Accounts.  Accordingly, Canada has the obligation to generally obtain and 

                                                 

847 Ibid. at Art. 1(cc). 
848 Ibid. at Art. 1 (dd). 
849 Ibid. at Art. 1 (ee). 
850 Ibid. at Art. 1 (ff). 
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exchange the following items of information with respect to each U.S. Reportable Account of 

each Reporting Canadian Financial Institution. 

a) the name, address and U.S. TIN of each Specified U.S. Person that is an Account 

Holder of such account; together with the same information for each Specified 

U.S. Persons that have the required controlling interest in a Non-U.S. Entity;851 

b) the account number;852 

c) the name and identifying number of the Reporting [FATCA Partner] Financial 

Institution;853 

d) generally, the account balance or value (including, in the case of a Cash Value 

Insurance Contract or Annuity Contract, the Cash Value or surrender value) as of 

the end of the relevant calendar year;854 

e) certain information relating to Custodial Accounts, generally including in part the 

total gross amount of interest, dividends, and other income generated with respect 

to the assets held in the account (whether paid or credited to the account) during 

                                                 

851 Ibid. at Art. 2(a)(1). 
852 Ibid. at Art. 2(a)(2). 
853 Ibid. at Art. 2(a)(3). 
854 Ibid. at Art. 2(a)(4). 
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the calendar year; and the total gross proceeds from the sale or redemption of 

property relating to the account;855 

f) certain information relating to Depositary Accounts, including the total gross 

amount of interest paid or credited to the account during the calendar year;856 

g) certain  information  relating  to  an  Account  Holder’s  income  for  accounts  generally  

not mentioned above.857 

In the case of the United States, with respect to each Canadian Reportable Account of 

each Reporting U.S. Financial Institution, the following information is to be collected and 

exchanged:858 

(1) the name, address, and FATCA Partner TIN of any person that is a resident of 
Canada and is an Account Holder of the account; 

(2) the account number; 

(3) the name and identifying number of the Reporting U.S. Financial Institution; 

(4) the gross amount of interest paid on a Depository Account; 

(5) the gross amount of U.S. source dividends paid or credited to the account; 

                                                 

855 Ibid. atArt. 2(a)(5). 
856 Ibid. at Art. 2(a)(6). 
857 Ibid. at Art. 2(a)(7). 
858 Ibid. atArt. 2(b)(1)-(6). 
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(6) the gross amount of other U.S. source income paid or credited to the account, to 
the extent subject to reporting under Chapter 3 or 61 of subtitle A of the Code. 

Pursuant to Article 6(4), with respect to Reportable Accounts that are maintained by a 

Reporting Financial Institution as of June 30th, 2014, the United States and Canada generally 

agree to establishing rules requiring those institutions to obtain and report the TIN/US TIN 

respectively pursuant to the above obligations by January 1, 2017.859 

Article 3 (Time and Manner of Exchange of Information).  Article 3 generally provides 

that amounts and characterization of payments are to be made in accordance with local tax 

laws.860  The reporting of information required under Article 2 is to be phased in.  Generally, 

information contained in Article 2(2) is to be obtained and exchanged with respect to 2014 and 

all subsequent years except that in the case of Canada, information to be obtained and exchanged 

regarding 2014 is the information relating to account name, number, name of financial 

institution, and account balance.861  In 2015, Canada is generally obligated to obtain and 

exchange all of the information in Article 2(2) except for the gross proceeds described in 

subparagraph (a)(5)(B);862 however, this remaining information is required to be obtained and 

reported with respect to 2016, and subsequent years.863  The United States on the other hand 

                                                 

859 Ibid. at Art. 6(a)(4).  But see Art. 3(4) which may under certain circumstances require a Party to obtain and 
exchange the date of birth of the relevant person if such records are on hand. 
860 Ibid. at Art. 3(1). 
861 Ibid. at Art. 3(3)(a)(1). 
862 Ibid. at (3)(a)(2). 
863 Ibid. at (3)(a)(3).  Information to be exchanged by the U.S. in 2014 and subsequent years is all of the data 
required under Article 2(2)(b).  Ibid., at (3)(b).   
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agrees to obtain and exchange all of the information identified in Article 2(2)(b) with respect to 

2013 and all subsequent years.864 

The aforementioned information is generally required to be exchanged within 9 months 

after the end of the calendar year to which the information relates.865  The Competent Authorities 

of Canada and the United States shall pursuant to the mutual agreement procedure contained in 

their treaty establish procedures for the automatic exchange of information described in Article 2 

and prescribe rules and procedures as may be necessary to implement Article 5 (Collaboration on 

Compliance and Enforcement).866  Article 3(7) provides that all information exchanged under the 

agreement is to be subject to the confidentiality and other protections provided under the 

Canada-U.S. Tax Treaty. 

Article 4 (Application of FATCA to Canadian Financial Institutions).  Article 4 

represents   the  “teeth”  behind   the  exchange  of   information  mechanism under the agreement.  If 

avoiding the pain may also be classified as a reward, then Article 4 provides a key reward for 

Canada to enter into the IGA-relief from the 30 percent withholding under FATCA for each 

Reporting Canadian Financial Institution.867  The result is achieved by treating each Reporting 

Canadian Financial Institution as complying with and not subject to withholding under Code 

section 1471 provided Canada complies with its reporting obligations under Articles 2 and 3 and 

the Reporting Canadian Institution complies with obligations further enumerated under Article 

                                                 

864 Ibid. at Art. 3(3)(b). 
865 Ibid. at Art. 3(5). 
866 Ibid. at Art. 3(6). 
867 Ibid. Art. 4(1). 
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4.868  Additionally, Article 4 suspends the application under the Final FATCA Regulations 

relating to recalcitrant accounts under certain conditions, and provides special rules relating to 

Canadian retirement plans identified in Annex II.869  The article also contains provisions dealing 

with the identification and treatment of deemed-compliant FFIs, exempt beneficial owners, and 

related entities that are nonparticipating financial institutions.870  Article 4 also contains 

additional rules relating to coordination of timing and coordination of definitions (with the U.S. 

Treasury Regulations).871 

Article 5 (Collaboration and Enforcement).  Article 5 provides a two step process to 

address significant non-compliance with the obligations under the agreement with respect to a 

Reporting Financial Institution in the other jurisdiction.  Under Step 1, a Competent Authority 

shall notify the Competent Authority of the other Party when the first-mentioned Competent 

Authority has determined that there is a significant non-compliance with the obligations under 

the agreement with respect to a Reporting Financial Institution in the other jurisdiction.872  In this 

situation, the Competent Authority of the other Party is to apply its domestic law (including 

applicable penalties) to address the significant non-compliance described in the notice.873 

Where enforcement actions do not resolve the non-compliance within a period of 18 

months after the first notification is given, the United States shall treat the Reporting Canadian 

                                                 

868 Ibid.  See (1)(a)-(e) for obligations of Reporting Canadian Financial Institutions. 
869 Ibid. Art. 4(2),(3). 
870 Ibid. Art. 4(4),(5). 
871 See, ibid. at Art. 4(6), (7). 
872 Ibid. at Art. 5(2)(a). 
873 Ibid. 
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Financial Institution as a Nonparticipating Financial Institution.874  Article 5 also deals with 

minor and administrative errors.875 

Article 6 (Mutual Commitment to Continue to Enhance the Effectiveness of Information 

Exchange and Transparency).  Under Article 6, the Parties affirm their commitment to working 

with other multilateral platforms, such as the OECD and the European Union, to further adapt 

the terms of the IGA towards the goal of a common model for automatic exchange of 

information and the related development of reporting and due diligence standards for financial 

institutions.876  The article also deals with reciprocity concerning automatic exchange of 

information and treatment of passthru payments and gross proceeds.877 

Under Article 7 (Consistency in the Application of FATCA to Partner Jurisdictions) 

Canada is to be accorded the benefit of any more favorable terms under Article 4 or Annex 1 

relating to the application of FATCA to Canadian Financial Institutions afforded to another 

Partner Jurisdiction.878   

Annex I (Due Diligence Obligations for Identifying and Reporting on U.S. Reportable 

Accounts and on Payments to Certain Nonparticipating Financial Institutions).  Annex I contains 

the due diligence obligations that Canada must require Reporting Canadian Financial Institutions 

to apply to identify U.S. Reportable Accounts and accounts held by Nonparticipating Financial 

                                                 

874 Ibid. at Art. 5(2)(b).  Query whether there will be any access to the arbitration provisions under the competent 
authority procedures if such exist, as they do for example, in the case of the Canada-U.S. Tax Treaty. 
875 See, ibid. at Art. 5(1). 
876 Ibid. at Art. 6(3). 
877 See, ibid. at Art. 6(1), (2). 
878 Ibid. at Art. 7(1).   
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Institutions.  Annex I contains important due diligence rules (including key account exemptions) 

in the following general categories: Preexisting Individual Accounts; New Individual Accounts; 

Preexisting Entity Accounts; New Entity Accounts; and Special Rules and Definitions.879 

Annex II (Non-Reporting Canadian Financial Institutions and Products).  Annex II 

provides information relating to Entities which are to be treated as Non-Reporting Canadian 

Financial Institutions and hence exempt beneficial owners for the purposes of sections 1471 and 

1472 withholding rules under FATCA.880  Annex II also provides rules relating to Financial 

Institutions which are Non-Reporting Canadian Financial Institutions and which are to be treated 

as deemed-compliant FFIs for the purposes of section 1471 of the FATCA rules.881  In addition, 

Annex II also lists accounts and products established in Canada which are to be treated as 

excluded from the definition of Financial Accounts and hence not treated as U.S. Reportable 

Accounts (e.g., RRSPs, RRIFs, RPPs, TFSAs, DPSPs, RESPs).882 

4.7 Exchange of Information Part IV:  Administrative Procedures 

4.7.1 Canada 

Canada has a long history of exchange information under its tax conventions, going back 

almost 70 years.883  Canada’s   tax   treaties   and   TIEAs provide that the Minister of National 

Revenue (or an authorized representative) is the Canadian competent authority.884  The 

                                                 

879 Ibid. at Annex I.  Annex II deals with non-reporting FATCA Partner financial institutions and products. 
880 Ibid. at Annex II, para. II. 
881 Ibid. at Annex II, para. III. 
882 Ibid. at Annex II, para. IV. 
883 OECD, Peer Review Report, Canada, 2011, supra note 177 at 51. 
884 OECD, Peer Review Report, Canada, 2011, supra note 177 at 42. 
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Commissioner of the Canada Revenue Agency and the Assistant Commissioners are delegated to 

exercise the powers and perform the duties of competent authority.885  The Director of the 

Competent Authority Services Division is authorized to act as competent authority and has all 

the  powers  to  administer  Canada’s  tax  treaties  and  TIEAs.886  In  terms  of  organization,  Canada’s  

exchange of information services (EOI Services) section is situated within the Competent 

Authority Services  Division  and   is  physically  based   in  CRA’s  headquarters   in  Ottawa.887  The 

Division is part of the International and Large Business Directorate of the Compliance Branch.888 

EOI Services currently is staffed by 12 full time personnel, including one manager, ten officers, 

and one administrative assistant.889 

The principal system used to manage EOI requests is the Exchange of Information 

Tracking System (EITS) which records and tracks all EOI requests and their progress.890  The 

manager of EOI Services generally assigns each request to an experienced EOI Services 

officer.891  Requests are generally acknowledged by email within 3 weeks, or sometimes by letter 

if email is not possible.892  Requests are divided into simple and complex based on the type of 

information requested  and  whether  or  not   it’s  available  in   the  CRA  or  public  databases.893  An 

officer  may   also   contact   the  CRA’s  Knowledge   and  Research  Centre   or   federal   or   provincial  

                                                 

885 Ibid. See also, Act, s8(1). 
886 OECD, Peer Review Report, Canada, 2011, supra note 177 at 42. 
887 Ibid. at 66. 
888 Ibid. 
889 Ibid. 
890 Ibid.  An EOI Procedure Manual provides a step-by-step description of the procedures involved in connection 
with the life of an EOI request and also lists relevant actions that CRA personnel must take.   In addition, there is 
also an EOI Services Reference Guide which provides in great detail how Canada handles requests pursuant to 
automatic   and   spontaneous   EOI   mechanisms,   criminal   tax   matters,   and   requests   which   come   through   Canada’s  
involvement in JITSIC.  OECD, Peer Review Report, Canada, 2011, supra note 177 at 65. 
891 Ibid. 
892 Ibid. 
893 OECD, Peer Review Report, Canada, 2011, supra note 177 at 43. 
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government agencies to acquire the information.894  Generally, simple requests for which the 

requested   information   is   already   available  within  CRA’s   database,   or   available   through  public  

databases, are answered within 30 days.895  Where information must be obtained outside of EOI 

Services, the request goes to a Tax Services Office (TSO).896  Currently, there are 45 TSOs 

located across Canada.897  These TSO each have personnel who liaise with the EOI services 

officer to obtain the information.  A simple request which is allocated to a TSO generally has a 6 

month response time-frame while a complex request is expected to be completed within a 12 

month schedule.898   

4.7.2 United States 

As of 2011, the United States had 143 bilateral agreements authorizing the exchange of 

information under 90 tax agreements including: 58 tax treaties, 27 TIEAs, 49 Mutual Legal 

Assistance Treaties (MLATs) and 2 Mutual Legal Assistance Agreements (MLAAs).899  For 

information exchanges pursuant to tax treaties and TIEAs, the competent authority is delegated 

the authority to interpret treaties and disclose information.900  The Secretary of the Treasury is 

the competent authority.901  For administrative reasons, the authority to exchange information 

                                                 

894 Ibid. 
895 OECD, Peer Review Report, Canada, 2011, supra note 177 at 64.   
896 Ibid. 
897 Ibid. 
898 Ibid. In regard to measuring response times (for substantive and complete responses), in 2009, 42% of the 
requests could be answered within 90 days, 25% could be answered within 180 days, with 33% remaining requiring 
more than 180 days. See, OECD Peer Review Report, Canada, 2011, supra note 177 at 65.  Canada now notifies its 
partners if a request cannot be responded to within 90 days of receipt, giving a reason for the delay.  Ibid. 
899 U.S., Government Accountability Office, Report to the Permanent Subcommittee on Investigations, Committee 
on Homeland Security and Governmental Affairs, U.S. Senate, Tax Administration IRS’s   Information Exchanges 
with Other Countries Could Be Improved through Better Performance Information (Washington, D.C.: Government 
Accountability Office, 2011) [2011 GAO Report on Information Exchange] at 12.   
900 See, 2011 GAO Report on Information Exchange, supra note 899 at 6.   
901 Ibid. 
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with other jurisdictions has been delegated to the IRS Deputy Commissioner (International), 

Large Business and International Division.902  The office of the U.S. Competent Authority 

consists of some 24 personnel who are involved with EOI on a daily basis.903   

The U.S. treaty network (and some TIEAs) provide for exchange of information on a 

specific request basis, automatic or routine basis, and spontaneous basis.904  Spontaneous 

exchanges initiated by the U.S. are quite rare and typically involve the U.S. sending about 10 of 

these annually to its treaty partners.905  The volume of incoming spontaneous exchanges is 

approximately 300, but this number can vary widely.906  Spontaneous exchanges which the U.S. 

receives are mostly from developed countries with sophisticated tax systems.907  The volume of 

incoming specific information exchange requests in the period from 2006-2010 was 4,815.908  

The volume of outgoing specific information exchange requests in the period from 2006-2010 

was 1,022.909  In total, between 2006-2010, the IRS closed out over 5,000 incoming and outgoing 

requests with some 75 treaty partners.910  Corporate records, tax return information and third-

party interviews typically comprised just under 80 percent of the incoming requests (with 

requests for bank records making up 6 percent of incoming requests).911  In regard to outgoing 

requests, corporate records, tax return data, and bank records accounted for just under 80 percent 

                                                 

902 Ibid. 
903 OECD Peer Review, United States, supra note 602 at 87. 
904 2011 GAO Report on Information Exchange, supra note 899 at 16-18.   
905 2011 GAO Report on Information Exchange, supra note 899 at 24.   
906 Ibid. 
907 Ibid. 
908 2011 GAO Report on Information Exchange, supra note 899 at 21.  Inbound requests may involve multiple 
taxpayers.  Ibid. 
909 Ibid. 
910 See 2011 GAO Report on Information Exchange, supra note 899 at 22. 
911 Ibid. 
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of exchanges.912  With respect to volume numbers for automatic exchange of information, as of 

2011, the U.S. was engaged in automatic exchange of information with some 25 countries, 

sending approximately 2.5 million records annually to other countries and receiving 

approximately 2.1 million records from treaty partners.913  

Administrative procedures surrounding specific information exchange are generally 

divided between those dealing with incoming requests for specific exchanges and outgoing 

requests for specific exchanges.914 These requests are processed by IRS Tax Attaches or IRS 

Exchange of Information (EOI) and IRS Overseas Operations (OO), or together, (EOI/OO).915  

The IRS has four overseas posts of duty in Europe and Asia and one domestic duty post in 

Plantation Florida.916  Foreign duty posts are headed by a Tax Attache (London, Paris, Frankfurt, 

and Beijing) while the domestic posts are headed by a Revenue Service Representative (RSR). 

These personnel provide oversight with regard to the standards contained in the various tax 

agreements for the exchange of information.917  Requests for information involving Australia, 

Canada, France, Japan, and New Zealand are processed through EOI/OO in Washington, D.C.918 

Incoming requests for specific requests of information involve the following steps:919 

(1) Receipt from foreign competent authority by U.S. competent authority.920 

                                                 

912 Ibid. 
913 See 2011 GAO Report on Information Exchange, supra note 899 at 23. 
914 2011 GAO Report on Information Exchange, supra note 899 at 8.  Request activity is concentrated in about 10 
countries which account for almost 70 percent of all requests.  Ibid.   
915 Ibid. 
916 Ibid. 
917 Ibid. 
918 Ibid. 
919 See 2011 GAO Report on Information Exchange, supra note 899 at Appendix III.   
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(2) U.S. Competent Authority evaluates the request and assigns it to the appropriate 
division.921 

(3) Where feasible, the requested information is obtained by IRS Revenue Agent or 
Examiner (and possibly Department of Justice) and sent to the U.S. competent 
authority.922 

(4) A formal response is sent to the foreign competent authority.923 

Outgoing requests for specific information involve the following steps: 

(1) An IRS Revenue Agent or Examiner identifies a need for information which is 
transmitted to the U.S. competent authority.924 

(2) U.S. Competent Authority prepares formal request letter and transmits to foreign 
competent authority.925 

(3) Foreign Competent Authority receives request and a formal response is prepared and 
sent back to the U.S. competent authority.926 

(4) U.S. Competent Authority receives results and sends to IRS Revenue Agent, 
Examiner or DOJ.927 

In regard to the approximate number of 1000 cases the United States responds to each 

year, the U.S. reports that it fully responded within 90 days to more than one-half of specific 

requests, within 180 days to more than 75% of specific requests, and within one year to more 

                                                                                                                                                             

920 Incoming foreign requests must contain: specified identification of the taxpayer; itemized list of specific 
information requested; a detailed narrative identifying the tax nexus of the relevance of the information sought to the 
taxpayer and the issues examined; an explanation of how the request for transactions, facts, or documents pertains to 
a tax or a tax liability covered by a tax treaty or a TIEA.  Ibid. More recently, a valid request for information will not 
always require the name of a particular taxpayers under examination.  See 2011 GAO Report on Information 
Exchange, supra note 899 at 17. 
921 Ibid. 
922 Ibid.  Results may be incomplete and a status update is provided at 60 day intervals until resolved.  Ibid. 
923 Ibid. 
924 Ibid.  The agent of examiner must prepare a request and cover memorandum justifying the request.  The outgoing 
memorandum  must   contain:   name   of   taxpayer   in   question;;   requester’s   name   and   phone   number;;   address   or   fax  
number where response should be sent; any background information that should not be sent to foreign competent 
authority; any statute, court, or other dates by which the information is required; whether the request includes grand 
jury information.  Ibid. Outgoing attachment must contain: name address of taxpayer in question; type of tax and tax 
years involved (fiscal/calendar); evidence that an investigation is being conducted; identification of location of 
information and why the U.S. believes it is in that location; specific information needed; how information is relevant 
to the investigation; any statute, court, or other dates by which the information is required; any documentation 
certification requirements.  Ibid. 
925 Ibid. 
926 Ibid. 
927 Ibid. 
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than 91% of specific requests.928  The IRS uses a database which is available to personnel 

working on EOI cases known as Integrated Data Retrieval System (IDRS).929  This data system 

maintains the federal income tax accounts of all taxpayers and their filing and payment status in 

the U.S. and access to the system is on a need-to-know basis only.930 

4.8 Miscellaneous 

In addition to the primary administrative and international avenues that both Canada and 

the United States may pursue to obtain foreign based taxpayer information, there are other 

channels through which such information may be acquired. 

(a) Additional International Organizations 

In addition to the Convention on Mutual Administrative Assistance in Tax Matters and 

the Egmont group (discussed above in Section 2.4.2 FinCEN), since 2004, both Canada and the 

United States participate in the Joint International Tax Shelter Information Centre (JITSIC).  The 

primary aim of JITSIC is to identify and stop abusive tax avoidance transactions and 

arrangements.931  Canada and the United States also promote information exchange through their 

treaty network as members of the Pacific Association of Tax Administrators.932  Both Canada 

and the United States have entered into bilateral agreements with other jurisdictions pertaining to 

                                                 

928 See, OECD Peer Review, United States, supra note 602 at 86. 
929 Ibid. at 89. 
930 Ibid.  The IRS also maintains a section on Exchange of Information in its Internal Revenue Manual (4.60.1). 
931 See, Joint International Tax Shelter Information Centre, Memorandum of Understanding, online: 
http://www.irs.gov/pub/irs-utl/jitsic-finalmou.pdf.   
932 For a detailed description of the organization, see, Li, Cockfied &Wilkie, supra note 59 at 393. 

http://www.irs.gov/pub/irs-utl/jitsic-finalmou.pdf
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assistance in criminal matters.933  The United States also exchanges information with treaty 

partners under the Simultaneous Examination Program (SEP) and Simultaneous Criminal 

Investigation Program (SCIP).934 

(b) Whistleblowers and Leaks 

Both the U.S. and Canada have benefited from information regarding offshore accounts 

from insiders and whistleblowers.935  Under the Code, the IRS is authorized to pay monetary 

rewards to whistleblowers and the IRS also maintains a Whistleblower Office.936  The CRA also 

unveiled its own whistleblower program in 2013, the Stop International Tax Evasion Program.937  

                                                 

933The United States has entered into approximately 49 Mutual Legal Assistance Treaties (MLAT).  See, 2011 GAO 
Report on Information Exchange, supra note 899 at 12.  Unlike tax treaties or TIEAs, the focus of assistance under a 
MLAT, including on tax matters, is around investigation, prosecution, and prevention of criminal offenses or for 
criminal proceedings.  Ibid.  
934 Ibid. at 7.  In circumstances where the U.S. and a treaty partner have common issues regarding the examination 
or investigation of a taxpayer officials may meet to discuss aspects of the exam such as audit plans or information 
needs.  Ibid. 
935 In February 2008, a former employee of LGT bank in Liechtenstein provided German authorities with data on 
hundreds of accounts at LGT in Liechtenstein causing the bank scandal scene to erupt.  See, See, U.S., United States 
Congress, J. Comm. on Taxation, Explanation of Proposed Protocol To The Income Tax Treaty Between The United 
States and Switzerland, supra note 8 at 24.  The UBS bank scandal unfolded in May 2008 with the leak by informant 
Bradley Birkenfeld.  See   also,   Edvard   Pettersson,   “Ex-UBS Banker Sues Olenicoff   for   Malicious   Lawsuit,”  
Bloomberg (5 December 2012).  (Bradley Birkenfeld,was  a former UBS banker who managed $20 billion of U.S. 
client wealth assisted his clients in evading reporting to the IRS, provided important information to the U.S. Justice 
Department and subsequently obtained a whistleblower award of $104 million).  Ibid.  In April of 2013, a very large 
leak of data regarding offshore bank accounts was revealed by the International Consortium of Investigative 
Journalists, based in Washington D.C. See, Janet McFarland and Bill Curry, Folio: International Tax Havens, The 
Globe and Mail (5 April 2013) (the leak concerned about 120,000 offshore bank accounts, including 450 held by 
Canadian residents).  Ibid.  
936 See Section 7623.  Also, for a discussion of the U.S. Whistleblower Office, see, Scott  D.  Michel,   “Offshore  
Account  Enforcement  Issues,” supra note 652 at 3-4. 
937 See, Department of Finance, CRA, Informant Leads Program, online: http://www.cra-arc.gc.ca/leads/.  

http://www.cra-arc.gc.ca/leads/
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The recent leaks appear to also have had an influence among European governments in shifting 

their support behind automatic exchange of information.938 

(c) Co-operation Through Tax Deharmonization vs. Tax Harmonization 

An overarching question to the debate on effective exchange of information and the use 

of TIEAs arises in connection with the focus of the global community to achieve a victory 

against international tax evasion on the basis of cooperation around the implementation of a 

uniform set of rules and procedures.  Professor Dean suggests that countries explore the merits 

behind joining forces and cooperating to tackle international tax problems, such as tax evasion, 

through tax deharmonization.939 Tax harmonization seeks to eliminate differences between tax 

systems from the perspective of the taxpayer.940  Professor Dean observes that tax harmonization 

produces two key benefits, efficiency and legitimacy.941  Like simplification, tax harmonization 

can potentially create efficiency by targeting the wasteful expenditures resulting from the 

complexities that arise from differing tax concepts and rules which must be navigated by 

taxpayers operating in multijurisdictional environments.942  By arriving at the gains of efficiency 

through cooperation, rather than by competition, there is a high degree of engagement, 

commitment and interaction between regimes which provides a process through which taxpayers 

                                                 

938 See,  David  Jolly,  “Group  of  20  Supports  Sharing  Bank  Data  to  End  International  Tax  Evasion”  The New York 
Times (20 April 2013) (the leak by the International Consortium of Investigative Journalists caused a public outrage 
regarding certain high profile European political figures). Ibid. 
939 See, Steven   A.   Dean,   “More   Cooperation,   Less   Uniformity:   Tax   Deharmonization   and   the   Future   of   the  
International  Tax  Regime,”  supra note 448 at 3. 
940 Steven  A.  Dean,  “More  Cooperation,  Less  Uniformity:  Tax  Deharmonization  and  the  Future  of  the  International  
Tax  Regime,”  supra note 448 at 6.  As using the same language offers no assurances tax laws will be interpreted and 
applied in an identical fashion.  Ibid. To achieve true tax harmonization, two or more nations would have to achieve 
a high degree of uniformity with respect to having the same tax laws, having the same tax rates and administering 
those laws in a comparable fashion.  Ibid.   
941 Ibid. at 10. 
942 Ibid. 
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and governments can participate in the resulting system.943 This collaborative process of 

harmonization can result in an increased sense of legitimacy .944  

Tax Deharmonization also attempts to achieve efficiency and legitimacy; however, 

without   requiring   two   nation’s   tax   regimes   to  mirror   one   another.945 Professor Dean uses the 

example of two states desiring to introduce a carbon tax. Instead of having two regimes matching 

one another by issuing identical laws and establishing identical agencies, the two nations could 

agree to distribute those functions across their boundaries.946  Like harmonization, the resulting 

international cooperation would reinforce legitimacy.947  Professor Dean acknowledges that 

administrative deharmonization to address offshore tax evasion through TIEAs would present 

high transaction costs,948 and admonishes that whether a bargain between two states would be 

worthwhile depends largely on the balance between the costs of implementing the arrangement 

and the benefits it would produce.949  A consideration for any tax haven entering into such an 

arrangement would include the potential losses to its economy resulting from investors fleeing 

that jurisdiction due to its new commitment to investigate tax cheats. 

4.9 Conclusion 

The thrust of this thesis, in a nutshell, is to answer a three word question, do TIEAs 

work?  In Chapters 1 and 3 the stated policy objectives behind exchange of information and the 

                                                 

943 Ibid. at 11. 
944 Ibid. 
945 Ibid. 
946 Ibid. 
947 Ibid. at 12. 
948 Ibid. at 14. 
949 Ibid. at 4. 



 

262 

creation of TIEAs are identified.  In Chapter 5 TIEAs are evaluated against these policy 

objectives.  An important part of this evaluation lies in asking do TIEAs work better (or worse) 

than the alternative approaches that governments have to access taxpayer information? And also, 

how do they work differently?  In order to be able to answer these latter two questions, the aim 

of Chapter 4 has been to identify and explain the different administrative and international tools 

which are currently being used by Canada and in particular, the United States, to obtain foreign 

based information. 

Both Canada and the United States have detailed rules about the privacy rights 

surrounding the sharing of taxpayer information.  Moreover, Article 26 of the OECD Model 

Treaty which forms the basis of information exchange under the tax treaties of both Canada and 

the United States tax (and numerous other countries) also has requirements around taxpayer 

privacy rights.  The expected significant increase in the exchange (and re-exchange) of taxpayer 

information arising in conjunction with the implementation of both FATCA and automatic 

exchange  of  information  creates  additional  risk  that  a   taxpayer’s  information  may  be shared or 

used inappropriately, whether within or outside government agencies.  Ensuring privacy around 

taxpayer information needs to remain a top priority of the international community to ensure 

confidence and participation in information exchange between countries.  Whether the ultimate 

agreed to format of such safeguards are entrenched in the OECD Model Treaty, the Model TIEA, 

the Convention or a new multilateral agreement on taxpayer privacy rights, it will be difficult to 

eliminate all risk given the political, economic, legal, and social differences that characterize the 

119 jurisdictions which comprise the Global Forum on Transparency and Exchange of 

Information. 
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The summons power, which for the United States is found in Section 7602 works ideally 

where a taxpayer has been identified and an offshore transaction has been selected for 

examination.  Similarly, TIEAs also work well where a government has identified a taxpayer it 

suspects of non-compliance and has detailed information concerning that taxpayer’s   offshore  

account.  However, in circumstances where tax evasion is suspected, but the identity of the 

taxpayer or group of taxpayers is not known, the IRS has successfully used the John Doe 

summons to obtain foreign documentation.  Recently, this unilateral measure has been used 

against UBS, Wegelin, HSBC, and First Caribbean International Bank.  The John Doe summons 

appears to illuminate some of the shortcomings of treaties and TIEAs (and judicial assistance 

measures) when it comes to exchange of information, such as, added time, expense, political 

roadblocks, bank secrecy, and design flaws (which do not favor group requests).  It is likely that 

the U.S. will continue to avail itself of the John Doe summons as an effective unilateral measure 

to obtain production of foreign-based information.  A major advantage of the John Doe summons 

over  TIEAs   or   EOI   in  DTC’s   is   the   ability   to   obtain   information   relating   to   a   large   group   of  

unknown taxpayers, who for example, may have accounts at a bank under investigation.  As 

discussed above, in the context of EOI mechanisms, such a request can be in conflict with 

safeguards in the Model TIEA and Model OECD Tax Treaty against fishing expeditions.950  

Given the recent revelations of large scale tax evasion involving financial institutions, serious 

consideration should be given to the merits of modifying Article 26 of the OECD Model Tax 

Treaty to permit John Doe style group requests, with appropriate safeguards to distinguish it 

from fishing expeditions.  This would have facilitated requests by the U.S. from Switzerland 

regarding various Swiss bank scandals involving U.S. customers with undeclared accounts. 
                                                 

950 See discussion on fishing expeditions in Section 3.3.1.3 above. 
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The degree to which the U.S. will continue rely on the threat of criminal prosecution, in 

conjunction with administrative efforts to obtain foreign documentation is less certain.  The 

threat of criminal prosecution against UBS in 2009 resulted in the UBS Agreement initially, and 

the threat of criminal prosecution targeted at the Swiss financial institution community as a 

whole in 2013, resulted in an historic Non-Prosecution Program for Swiss Banks. The recent use 

of criminal prosecution by the U.S. may influence financial institutions and foreign governments 

to be more cooperative with foreign document requests in the future for fear of winding up in the 

U.S.   Department   of   Justice’s   firing   line.      The   UBS/Swiss   bank   scandals   raise   the   broader  

question of how well do information exchange agreements work when the requested State is 

unwilling to comply and must be threatened with legal and economic harm?  What about 

countries requesting information who lack the financial power (dwindling as it may be) of the 

U.S. financial centers? The will that was lacking on the part of the Swiss, may in the future be 

lacking in other governments for different reasons, be they political, economic or both.  

Incentives, for example in dealing with tax havens or developing countries, may enhance the 

outcome for success in exchange of information especially under TIEAs.  This theme is explored 

more in Chapter Five below. 

In 2013, the G20 announced its commitment to seeing the exchange of information 

automatically become the new global standard by the end of 2015.  Automatic exchange of 

information replaces exchange of information by request, which is generally the standard used in 

TIEAs.  Like the general summons power in Section 7602, TIEAs require the government to 

already  be   aware  of   substantial   details   regarding  a   taxpayer’s  potential   non-compliance before 

taking action.  The new standard provides tax authorities with an automatic flow of information 

on various types of investments without this handicap or flaw which helps provide cover for tax 
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cheats.  Underlying the potential benefits expected with automatic exchange is the belief that 

overall it will be a more effective tool to combat tax evasion and will ultimately result in an 

increase in voluntary compliance associated with foreign earned income.  As discussed above, 

there  are a number of uncertainties to the roll-out and operation of the automatic exchange 

program to the global community.  Given the complexity of the new regime and difficulties and 

delays many countries have had implementing the former standard, 2015 is not a realistic target 

date for all community members to complete the transformations.  Even Canada did not start 

entering into TIEAs in earnest until almost 8 years after the Model TIEA was adopted in 2002.  

Additionally, the results of the Global Forum’s Peer Review ratings as they concern the attempts 

of tax haven jurisdictions to adapt to the current less stringent OECD standards suggest 

continued problems in the infrastructure area surrounding EOI. 

A number of countries are simultaneously employing a combination of strategies/tools to 

combat tax evasion, choosing from various choices including: unilateral administrative measures 

(John Does, criminal prosecution), tax treaties, TIEAs,  FATCA,  IGA’s (with multiple countries), 

offshore voluntary disclosure programs (2012 OVDP), special bilateral agreements (like the 

agreements entered into with Switzerland by the UK and Germany to address historical and 

future bank secrecy problems), Program for Non-Prosecution Agreements, EU Savings 

Directive, JITSIC, Stop International Tax Evasion Program, SEP/SCIP.  In the quest to defeat 

offshore tax evasion, progress in the development, improvement and use of administrative and 

international countermeasures should be welcomed, especially where perfection in the exchange 

of information realm seems at least for the foreseeable future, to be elusive.  However, as this 

drama unfolds and intensifies (with FATCA and automatic exchange, and more leaks???) it is 

clear that even achieving progress in obtaining taxpayer information requires a country’s   tax  
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authorities to adapt, to be resilient, to be assertive, to be self-serving, to be creative, and to be 

steadfast. 
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CHAPTER 5.      Evaluation of TIEAs 

5.1 Introduction 

This thesis examines whether or not TIEAs will be an effective tool in the battle against 

international tax evasion.  The chapter begins by briefly reviewing the goals of international tax 

and treaty law discussed in Chapter 1 and considers the relationship of TIEAs to these goals and 

to what extent TIEAs may be said to support these goals.  The chapter then focuses on evaluating 

TIEAs against the separately stated policy objectives of the OECD and the Global Forum, the 

United States, and Canada.  In considering how TIEAs measure up against the policy objectives 

of the OECD and the Global Forum, the analysis focuses on the   groups’   work   over   three  

separate periods: (i) 1998-2002, addressing harmful tax practices;  (ii) 2002-2009, the creation 

and implementation of the Model TIEA; and (iii) 2009-2013 around the Peer Review Process of 

the new standard of transparency and exchange of information embodied in the Model TIEA.  

With respect to the U.S., the evaluation also compares the use of TIEAs against alternative tools 

to gather foreign information, such as the John Doe summons, the threat of criminal prosecution,  

and FATCA.  As can be seen throughout this research, and again in the evaluation in this 

chapter, many of the goals discussed are related and do overlap one another. 

5.2 TIEAs and the Goals of International Tax and Treaty Law  

This section briefly reviews the goals of international tax and treaty law described in 

Chapter 1 and considers whether TIEAs support these goals.  A primary goal of international tax 

policy has been to relieve double taxation that arises from the claims of residence and source 

countries so that income is taxed only once.  Unlike double tax conventions which contain a 

broad   spectrum   of   provisions  which   attempt   to   accomplish   this   goal   through   a   ‘mediation’   of  
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competing claims to different categories of income, the focus of a TIEA is on one facet of a 

DTC, information exchange, and as such TIEAs do not directly play a role in determining taxing 

jurisdiction of a category of income covered by a DTC so as to relieve a taxpayer from double 

taxation. 

More recently, a key goal of international tax policy has been to combat tax evasion.951  

The importance of this goal can be seen through the recent efforts of the Global Forum and its 

Peer Review project, the announcement of the G-20 in 2013 to its commitment to the exchange 

of information automatically, and to the promulgation by the United States of FATCA and its 

worldwide implementation.  As explained in more detail below in Section 5.3, TIEAs support the 

goal of combating international tax evasion by providing fiscal authorities in Canada and the 

U.S. (and elsewhere) with a legal mechanism to obtain foreign information regarding the 

offshore income of a tax resident under examination.  Moreover, TIEAs fill a gap by allowing 

Canada and the U.S. to exchange tax information on a bilateral basis with foreign countries 

where economic and other circumstances may not support the justification for a double tax 

convention (which has some thirty articles, including an article on exchange of information). 

(i) Concepts of Neutrality and Equity 

International tax policy has also been concerned with neutrality (CEN and CIN) to 

achieve greater worldwide economic efficiency.  In addition to goals surrounding economic 

concepts of efficiency, international tax policy is also concerned with principles of equity, such 

                                                 

951 See Section 1.3.2 Goals of International Tax Law above. 



 

269 

as horizontal and vertical equity, and inter-nation equity.  As discussed below, in considering the 

goals of international tax and treaty law, the themes of both equity and CEN are closely related 

to the work of the OECD and the Global Forum in creating and implementing the Model TIEA.  

Where a taxpayer makes an investment decision as to whether to invest domestically or 

internationally based on factors and considerations other than those relating to tax, CEN may be 

reached.  Under CIN, investment and business activity within a given jurisdiction is subject to 

the same overall tax level, without regard to the residence or nationality of the investor.  The 

goal of CIN may be realized in a world order where each country (including Canada and the 

U.S.) agrees to adopt a pure exemption tax system in regard to income earned therein. As both 

Canada and the U.S. adopt a worldwide basis of taxation for individuals rather than a source 

based model the question of whether or not TIEAs support CIN is not considered.   

Where CEN is achieved, the incentive to shift mobile capital from a high cost jurisdiction 

to a low or no tax cost jurisdiction would be reduced. Non tax motives such as lifestyle, asset 

protection, business, criminal activities and other factors may still drive individuals to transfer 

capital abroad and away from their residence state.  A major hurdle to achieving CEN has been 

the existence of harmful tax practices and tax havens.  It has been estimated that as of 2010 the 

money in offshore tax haven accounts is more than $21 trillion.952  In a system where weak 

information exchange mechanisms and poor transparency rules enable taxpayers who are taxed 

on a worldwide basis to hide their offshore income from the view of fiscal authorities, tax 

incentives will continue to motivate shifts in income, thereby hindering CEN.  TIEAs can allow 

                                                 

952 See Section 1.1 Picture of the Problem for some statistics relating to offshore tax haven figures. 
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fiscal authorities to pursue the administration of their tax laws by facilitating the exchange of 

foreign tax information which can then be used in an examination of a taxpayer so as to bolster a 

country’s   ability   to   administer   and enforce its tax and criminal laws.  As a result, it can be 

broadly said that TIEAs help advance the goals of CEN by promoting exchange of information 

which in turn assists fiscal authorities in administering a system of worldwide taxation based on 

residence and citizenship, thereby reducing the attractiveness (i.e. tax motivation) for the 

taxpayer to hide income producing assets in tax havens.953 

Under the concept of horizontal equity, taxpayers who are resident in one jurisdiction 

who earn similar amounts of income (whether the source be domestic or foreign) should be 

subject to tax at similar overall effective rates.  Under the concept of vertical equity, including 

the income earned by a taxpayer both in his country of residence and outside that country, 

supports the policy of a progressive income tax by enabling the fiscal authorities to apply a 

marginal rate system to all income earned by a taxpayer.  The worldwide tax system which is the 

basis for taxation in Canada and the U.S., helps to promote both horizontal and vertical equity by 

assessing income tax based on both domestic and foreign sourced income. However, one of the 

challenges facing both Canada and the United States to achieving horizontal and vertical equity 

in their respective tax systems arises when CRA and IRS are unable to assess the foreign income 

earned by their residents and citizens, because for example, that information is hidden from 

them.  TIEAs allow a fiscal authority which meets the requirements for exchange of information 

upon request (described in Chapter Three) the ability to obtain foreign information which can be 

                                                 

953 See, Jane  G.  Gravelle,  “Reform  of  U.S.  International  Taxation:  Alternatives,”  supra note 85 (observing that tax 
havens can create problems with CEN). 
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used to support administration and enforcement of their tax laws.  In this way, TIEAs help to 

bolster the goals behind the concepts of horizontal and vertical equity. 

Another concept in international tax policy considered in Chapter 1 is inter-nation equity, 

which involves the sharing of international tax revenues between countries.  Under this concept, 

a nation can use tax treaties to share revenue with foreign nations, and broaden its foreign policy 

goals to offer broad assistance to developing nations.  As discussed in Chapter 3 above, Canada 

offered   a   kind   of   “carrot”   to   induce   tax   havens   to   enter   into  TIEAs via the lure of increased 

investments from Canadian companies who would then be eligible to repatriate profits on an 

exempt basis.  This economic incentive, however, is not the equivalent of a sharing of revenues 

through the use of tax treaties.  Moreover, as TIEAs are much more limited in scope and function 

to sharing information (as opposed to double tax conventions), in their existing form they would 

be a difficult vehicle for Canada or the U.S. to use in order to achieve goals behind inter-nation 

equity.  In addition, many of the tax haven jurisdictions lack an income or capital tax which 

make the use of traditional vehicles for revenue sharing opportunities that could be used to 

support inter-nation equity, like double tax conventions, unrealistic.  Hence, in their present form 

and use, as a highly specialized treaty, TIEAs do not appear to support the goals of inter-nation 

equity.  Notwithstanding the foregoing challenges, as discussed further below in Section 5.5, 

Canada should explore the feasibility of enhancing its TIEA system with tax havens to include 

not only a revenue sharing mechanism as advocated by Steven Dean,954 but also an incentives 

program advocated by Arthur Cockfield which might include educational, cultural, and medical, 

                                                 

954 See Section 4.8 (c) Miscellaneous – Cooperation Through Tax Deharmonization vs. Tax Harmonization above. 
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and scientific exchanges by Canada. In sum, a robust inter-nation equity policy opportunity 

exists for Canada and other nations to explore. 

(ii) Tax Treaties and Exchange of Information 

Tax treaties or double tax conventions assist governments and taxpayers alike through the 

promotion of a variety of related tax policy objectives.  A major function of double tax 

conventions is to relieve taxpayers from double taxation on foreign earned income in large part 

through apportioning the right to tax such income between the residence State and the source 

State.  To accomplish this goal tax treaties contain a series of highly complex mechanisms and 

rules.  For example, the rules on residence aid in the determination of whether a taxpayer is a 

resident of a Contracting State; or, if the taxpayer is a resident under the domestic laws of both 

Contracting States, which jurisdiction has the primary right to tax the taxpayer.  Another 

example of the rules used to divide the taxing jurisdiction between a residence State and a source 

State are the tests under the business profits and permanent establishment rules which may 

determine under what circumstances an enterprises of one Contracting State may become subject 

to income tax, on a net basis in regard to transactions undertaken by that enterprise (whether 

such transactions relate to goods, services, intellectual property or other investments).  As such, 

these tax treaties provide a measure of predictability in tax planning concerning international 

trade and investment for companies and for individuals taking advantage of the mobility of 

today’s  workforce or who for personal reasons chose to live in multiple countries.  Tax treaties 

also help promote additional goals including the effectiveness of the administration and 

enforcement  of  a  country’s  tax  laws  and taxpayer fairness.  Tax treaties can assist governments 

to accomplish these latter goals through provisions on exchange of information such as Article 
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26 of the Model Treaty, amongst other important articles which are not the subject of this 

research (for example, assistance in collection, mutual agreement procedures, and non-

discrimination). 

In regard to exchange of information, the OECD Model Commentary provides two 

primary goals for the exchange of information article in a tax treaty: (1) to ensure the treaty is 

properly used; and (2) to facilitate the administration and taxation laws of a contracting party, 

whether or not they relate to the convention.  Klaus Vogel has aptly noted that in order to permit 

treaty partners to properly implement and administer a double tax convention, each treaty partner 

requires information concerning the foreign sources of income subject to the convention.  

Moreover, Professor Vogel has also observed that the exchange of information article in the 

convention was included to overcome domestic and international legal barriers which might 

frustrate attempts to gather foreign information.955  More recently, from 1998 onwards, another 

key goal of exchange of information has been to increase the fight against tax fraud and tax 

evasion.956 

In the case of the United States attempt to obtain information  from Switzerland (from 

UBS Bank, Wegelin, Credit Suisse, and others) regarding tens of thousands of offshore 

unreported bank accounts, instead of allowing the U.S. to overcome domestic and international 

legal barriers, the request for information under the U.S.-Swiss Treaty revealed the presence of 

numerous obstacles and was a source of unprecedented judicial, political, diplomatic and 

economic conflict between the two nations.  This conflict has resulted in a new kind of exchange 
                                                 

955 See Section 1.4.2 Historical Legal Background: OECD Model Convention above. 
956 Ibid. 
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of information, exchange of information by criminal prosecution.  To wit: some 100 Swiss banks 

are currently participating in the recently created Program for Non-Prosecution Agreements.957  

The Swiss banking scandal and the failures of the EOI mechanism between the U.S. and 

Switzerland have also been a key drivers of FATCA.958  The U.S.-Switzerland experience 

continues to suggest that at least in some circumstances, EOI may not work without the addition 

of appropriate motivating factors, be they in the nature of penalties or economic support. 

TIEAs are not a primary contributor to the goal of tax treaties to relieve double taxation 

principally because their extremely limited structure cannot support the complex provisions 

contained in a DTC.  TIEAs can however provide a legal bridge to enable exchange of 

information between jurisdictions.  In this narrow capacity, TIEAs can support the administration 

and  enforcement  of  a  country’s  tax  laws  and  in  so  doing,  contribute  to  tax  fairness.    TIEAs play 

an important role by assisting fiscal authorities to access foreign information when taxpayers do 

not utilize the foreign reporting rules discussed in Chapter 2.  The major drawback of TIEAs is 

that they enable fiscal authorities only to react to known or suspected cases of tax evasion rather 

than  to  allow  them  to  detect  and  confront  tax  evasion  on  a  current  (last  year’s  data)  and  ongoing  

basis.  This inherent design flaw limits the effectiveness of TIEAs as a standalone weapon in the 

fight against tax evasion.  This research has demonstrated that for exchange of information to 

work effectively, many different legal components need to be present which include the OECD 

standards found in the Model TIEA and related domestic infrastructure laws to support those 

                                                 

957 See Section 4.3.2.7 Criminal Prosecution above. 
958 See note 780 within. 
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standards.  Non-legal factors such as incentives, or motivation to exchange information may also 

be required, or desirable.   

5.3 The OECD and the Global Forum from 1996-2013: Strikes, Spares, and Misses 

In reviewing the work of the OECD and the Global Forum between the period 1996-

2013, a series of separate related and sometimes overlapping policy objectives can be found 

regarding TIEAs and exchange of information.  For evaluation purposes, the discussion of these 

policies is divided into three phases:  Phase I considers the purpose of the OECD and the Global 

Forum’s work in the early years in addressing harmful tax practices which led to the creation of 

TIEAs; Phase II considers the objectives behind the Model TIEA; and Phase III considers the 

objectives of the Global Forum and the Peer Review Process around the advancement of the new 

standard of transparency and exchange of information embodied in the Model TIEA.  The work 

of the OECD and the Global Forum over the years 1998 to 2013 around TIEAs can be said to 

represent a story, the TIEA story. 

It is important for the evaluation of TIEAs to acknowledge that the Model TIEA is part of 

a larger undertaking by the international community which has been directed at improving the 

exchange of information process, especially with tax havens.  An examination of the 

effectiveness of the Model TIEA as an instrument to fight tax evasion which left out the history 

of the work of the Global Forum in seeking accession by non-member jurisdictions to its terms, 

and in connection with its implementation via the Peer Review Process would inaccurately omit 

key elements of the TIEA story that have the potential to make exchange of information more 

effective today. Therefore this evaluation considers the merits of the TIEA story and its 
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contribution to the war on tax evasion, rather than solely judging the TIEA instrument and 

nothing more. 

(i) Phase I – Recognizing Harmful Tax Competition, A Prelude to Action 

In  the  late  1990’s  the  OECD  increasingly took formal notice of a phenomenon occurring 

in select jurisdictions around the world that was causing serious harm to fiscal authorities (of 

members   and   non   members   alike)   and   impeding   the   organization’s   aims   to   advance   global  

economic growth and development.959  Stripping  down  the  OECD’s  technical  labels  (such as tax 

havens and harmful preferential tax regimes) to a more basic description, this phenomenon or 

problem manifested itself in places in which financial institutions from Europe to the Caribbean 

could offer bank accounts on which little or no taxes were payable by the account holder.  At the 

heart  of  this  problem  were  the  jurisdictions’  strict  secrecy  laws  which  forbade,  including  under  

the  threat  of  criminal  penalty  the  disclosure  of  the  account  holder’s  identity.    This  combination  of  

practices of low taxes and bank secrecy offered citizens and residents of OECD member 

countries a unique investment service their home country could not provide (or compete with) - a 

place  to  grow  their  wealth  and  hide  both  assets  and  income  from  tax  authorities.    These  ‘tropical 

investment   conditions’   also  had   serious  global   financial,   economic,   and   political   repercussions  

which the OECD recognized and began to take aim at. 

The special environment of low taxes and bank secrecy created by these tax haven 

jurisdictions created tax competition with OECD countries.  This tax competition resulted in 

                                                 

959 For an historical review of the goals of treaties around fiscal evasion see Section 1.3.3.1 The General Role of Tax 
Treaties above. 
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attracting geographically mobile activities such as financial investments and the location of 

intangibles (through the use, for example of international trading companies and contract 

manufacturing) to low tax cost jurisdictions and away from OECD countries with harmful results 

such as: base erosion, distortion of international trade and investment flows; interference with the 

administration and enforcement of tax laws; and undermining the principles of equity and 

neutrality with respect to those laws. 

The OECD in its 1998 Report identified the following factors as contributing to harmful 

tax practices and harmful tax competition: (i) no or nominal taxes; (2) lack of effective exchange 

of information; (3) lack of transparency; (4) investment with no substantial activities; and (5) 

ring fencing of regimes.  The OECD found that tax havens and its so-called preferential tax 

regimes as being the primary villains responsible for generating these harmful tax practices.  Tax 

cheats do not tend to use the voluntary foreign reporting tools (such as those described in 

Chapter 2 above) to report offshore income on their annual tax returns.  As such, the ability to 

access foreign account information by fiscal authorities conducting an audit or exam of a 

taxpayer suspected of tax avoidance or tax evasion is key to the administration and enforcement 

of its tax laws, especially with enhanced international trade, investment and mobility of workers. 

OECD member countries faced three main legal obstacles to accessing foreign based taxpayer 

information: (i) bank secrecy; (ii) the absence of a treaty EOI mechanism (as most tax havens did 

not have DTC with OECD members); and (iii) issues of transparency relating to the legal and 

administrative procedures in a tax haven. 

The overarching goal of the OECD at this stage was to promote healthy tax competition 

so  that  the  OECD’s  aims  to  foster  global  economic  growth  and  development  could  be  achieved.    
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To achieve this objective the OECD sought to identify harmful tax practices and design a 

framework to eliminate them.  The 1998 Report permitted the OECD to create measures 

intended to counter harmful tax practices.  The initial aims of the project were (i) identify 

member and non member countries whose tax policies attracted mobile financial and service 

activities  which   had   the   potential   to   create   harmful   tax   competition   (‘harmful   preferential   tax  

regimes’);;   (ii)   identify   tax   havens   and   obtain   their   commitments   to   principles of transparency 

and effective exchange of information; and (iii) encourage association with the project by non 

OECD member countries.  By 2000, the OECD’s  Harmful  Tax  Practices  Project,  as  carried  out  

by the Forum on Harmful Tax Practices had identified more than 40 jurisdictions with harmful 

tax practices.  By 2005, 35 of these jurisdictions committed through formal documentation to 

adhere to the OECD standards, and by 2009, non-cooperative jurisdictions (Andorra, Monaco 

and Liechtenstein) were removed from  the  OECD’s  list  of  uncooperative  tax  havens.960 

(ii) Phase II – The Global Forum and the Model TIEA, Taking Action 

In 2000, the OECD established the Global Forum on Transparency and Exchange of 

Information for Tax Purposes.  In 2002 the Global Forum developed the Model TIEA to address 

the issues arising from the Harmful Tax Practices Project and to create a legal instrument for 

effective exchange of information.  The main function of the Global Forum was to promote the 

effective implementation of the OECD standards on transparency and exchange of information 

(the OECD standards).  The primary impediment to achieving this objective which needed to be 

dealt with was the bank secrecy laws in tax havens. 

                                                 

960 See Section 1.4.3 The Gathering Storm: Harmful Tax Competition and the Problem Posed by Tax Havens and 
Preferential Regimes. 



 

279 

Allowing fiscal authorities access to offshore bank records was extremely important 

because opening this doorway could lead to a multitude of potential discoveries that could aid in 

the  administration  and  enforcement  of  a  country’s  tax  laws.    Such  access  could  reveal  whether  or  

not activities of the taxpayer under audit were legal or illegal, including possibly whether they 

were connected to money laundering, international crime, or terrorism activities.  Additionally, 

access to bank records could reveal whether the deposits in the account originated from tax paid 

dollars or were from activities, services, transactions, or intangibles which had not been reported 

to CRA, IRS, or other fiscal authorities.  Most immediately, bank records would identify the 

period and amounts of income for which the taxpayer had failed to comply with the appropriate 

foreign reporting rules and income tax obligations of his or her residence country, or country of 

nationality in the case of the U.S.  The data could also be used to reveal the presence of potential 

nominee or straw companies, foundations, or conduit entities to circumvent U.S. reporting and 

withholding rules. 

Fiscal authorities could also use bank account information in their efforts to determine 

whether to consider the application of various anti avoidance rules designed to thwart tax 

avoidance such as the GAAR in Canada, or in the United States, those legal regimes targeting tax 

shelters, conduit financing (including back to back loans), treaty shopping, as well as other anti-

tax avoidance regimes such as the substance over form doctrine, circular cash flow doctrine, 

sham transaction doctrine, and the re-allocation of revenues and expenses under transfer pricing 

rules. Hence, the OECD saw the dismantling of bank secrecy laws and the implementation of 

effective exchange of information in tax havens as vital to stopping tax avoidance, base erosion, 

and the unfair distribution of the tax burden on those following the law, and to promoting raising 

revenue. 
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Accordingly, the two main goals behind the Model TIEA were: (1) to compel tax haven 

jurisdictions to enact legislation to override domestic bank secrecy rules thereby allowing access 

to bank information; and (2) to establish a standard for what constitutes effective exchange of 

information for purposes of the harmful tax competition project.  This new standard marked a 

significant departure from the language in Article 26 (Exchange of Information) in the OECD 

Model Tax Treaty which did not obligate a contracting State to provide information which was 

not obtainable under its laws. 

The   OECD’s   Model TIEA contained the standard of transparency and exchange of 

information that it believed would address the issues arising from the harmful tax competition 

project.  The OECD standards which called for exchange of information on request where such 

information was foreseeably relevant to the administration and enforcement of the laws of the 

applicant Party was contained in Article 1 of the Model TIEA.  This standard was chosen to allow 

for the widest possible pathway for information exchange without   permitting   a   ‘fishing  

expedition’.     Article  5(1)  establishes   that   the  requirement   to  exchange   information  arises  when  

the information is requested, in distinction from information exchange established by automatic 

exchange or spontaneous exchange.  As discussed below, it is this standard, that information be 

exchanged upon request, and not automatically, which marks the fatal flaw in the Global 

Forum’s efforts to achieve effective exchange of information as a means to stop the 

consequences of harmful tax practices. 

The standard addressing the availability of reliable information requires that data 

concerning ownership and identity information including banking information be available to the 

competent authority and moreover that the competent authority have the legal power to obtain 
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that information from any person within their territorial jurisdiction who is in possession or 

control of that information.  Article 5(4) of the Model TIEA addresses the requirements in the 

standard surrounding the availability of information by requiring each of the Contracting Parties 

to give an undertaking that they have the legal authority to obtain upon request the various 

categories of information enumerated in the article including bank information and ownership 

information of listed entities, and affirms that bank secrecy laws cannot be used as a legal or 

public policy barrier to withhold information held by banks and financial institutions. 

Article 5(1) of the Model TIEA also confirms that information held by the requested Party 

is not to be withheld solely on the grounds that such matter would not constitute a crime under its 

laws.  Article 5(2) addresses the obligation of the requested Party to use all available information 

gathering measures where it does not possess the information sought, and further clarifies that 

the obligation to furnish the requested information exists independent of any need or interest by 

the requested Party for its own tax purposes. 

The OECD standards also called for respect for taxpayers’   rights.      This   commitment  

could be found in Article 1 of the Model TIEA which required that the rights and safeguards of 

persons under the laws or administrative practice of the requested Party are to remain applicable 

to the extent that they do not unduly prevent or delay effective exchange of information.  The 

OECD standards also called for strict confidentiality of information exchanged.  This standard 

was addressed in the confidentiality provisions contained in Article 8 of the Model TIEA which 

call upon the requesting Party to treat the information it receives from the requested Party with 

the same degree of secrecy as information obtained under its own domestic tax laws, and further 
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that such information received ought not to be disclosed, except only to persons or authorities 

concerned with the administration or enforcement of the taxes covered by the agreement. 

(iii) Phase III – The Global Forum and the Peer Review Process 

In 2009 the Global Forum was fundamentally restructured to respond to a call from the 

G-20 leadership to secure the integrity of the financial system through the implementation of the 

highest standards of transparency.961  In 2010, the Global Forum began an intensive peer review 

process in order to guarantee effective implementation of information exchange. By the end of 

2013, this process had resulted in the issuance of 124 peer review reports (reviewing 100 

jurisdictions) and the making of approximately 818 recommendations regarding the 

implementation of the OECD standard.  Also announced in 2013 were the publication of separate 

report cards that were to grade jurisdictions on their performance.  These ratings showed that 

more than 85% of the tax havens reviewed failed to be compliant with all three major areas 

comprising the OECD standards, and that over 50% of the tax havens had a failure grade in one 

of the three categories comprising the OECD standards.962 

(iv) Phase I, Phase II, Phase III – Conclusion 

Based on the foregoing analysis, it can be argued that the OECD ultimately achieved its 

stated objectives in Phase I by identifying tax practices causing harmful tax competition; tackling 

the preferential tax regimes; and aligning the tax havens with its new standards on transparency 

                                                 

961 See, OECD, Global Forum, Global Forum on Transparency and Exchange of Information for Tax Purposes 
(Paris: OECD), online: http://www.oecd.org/tax/transparency/.  
962 See Table 4.5.1.1 Prequel to Automatic Exchange: Table on Global Forum Grades for Tax Havens within. 

http://www.oecd.org/tax/transparency/
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and exchange of information.  These objectives were furthered in part by the work of the Global 

Forum in Phase II.  However, on closer scrutiny a counter argument may also be made to the 

effect that the agreement by tax havens to adopt the OECD standards was more for show than for 

substance.  Did the OECD or the Global Forum really believe that by signing the required 

number of 12 TIEAs, a tax haven like the Cayman Islands could be on an equal footing (the 

white list) with the UK or Germany on the subject of harmful tax practices?  The plain truth was 

that residents of OECD member countries who maintained unreported offshore accounts in tax 

havens continued to enjoy the identical low tax rates and concealment of their identity from their 

home governments after the tax haven was moved to the white list, as they did while the tax 

haven was on the black or grey list.  Of course, the flaw in the logic of the Global Forum lay in 

the  standard  to  exchange  information  on  request  which  guaranteed  the  secrecy  of  the  tax  evader’s  

bank  account  until  the  taxpayer  at  last  lost  the  ‘audit  lottery.’     

The problem with the OECD standards are that they prevent fiscal authorities from 

learning about tax evasion by limiting the access to foreign bank account information to 

circumstances where tax authorities suspect a taxpayer is failing to report offshore income.  

Accessing information under the Model TIEA requires that the requesting Party provide to the 

requested Party detailed information under Article 5(5). To cross the bridge we have built 

through TIEAs, as Professor Cockfield observes, requires that Canadian and other authorities 

already possess evidence that the taxpayer is hiding information offshore in order to have the 

legal grounds required under the TIEA to make the request in the first place.963  Put another way, 

as Professors Brodzka and Garufi have commented, information on request is inadequate to 

                                                 

963 See note 765 within. 
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effectively tackle international tax evasion as this standard presumes the requesting State already 

knows what it is looking for.964  Despite this flaw, the Global Forum between 2002 and 2013 

was able to address other barriers to effective exchange of communication through the 

implementation of the OECD standards and the Peer Review Process. 

The Model TIEA was created to eliminate bank secrecy laws in tax havens as a means to 

end arguably one of the most powerful harmful tax practices and impediments to effective 

exchange of information.  The Model TIEA was also created to establish an effective exchange of 

information standard to address the additional problems (besides bank secrecy) identified in the 

Harmful Tax Practices Project.  To its credit, the OECD standards as contained in the Model 

TIEA deny tax havens the right to withhold bank account information under either domestic 

secrecy laws or public policy grounds.  To its further credit, the OECD standards also address 

historical challenges that the Harmful Tax Practices Project identified as impediments to 

effective exchange of information.  Moreover, since 2005, more than 1500 new bilateral 

agreements have been signed which allow for the exchange of information containing the OECD 

standards.965  As a result of these achievements, the Global Forum has been able to compel tax 

havens to undertake to end bank secrecy and enact legislation conforming that jurisdiction’s laws 

and administrative procedures to the OECD standards contained in the Model TIEA.   

Since its founding in 2000, the Global Forum as of 2013 has grown to include 121 

jurisdictions.  Today, OECD member countries and non-member countries alike conducting 
                                                 

964 Ibid. 
965 See, OECD, Global Forum on Transparency and Exchange of Information for Tax Purposes: Progress Report to 
the G20 Leaders: Global Forum Update on Effectiveness and On-going Monitoring, supra note 176 at Executive 
Summary. 
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audits or exams have an international legal procedure – the TIEA- to access foreign bank account 

information, which largely did not exist a decade earlier.  There is no question that the creation 

of the TIEA and its adoption by over 120 jurisdictions, including all tax havens, is a substantial 

achievement in the global war against tax evasion.  Moreover, given both the dangers and 

complexities posed by economic globalization the international cooperation that has occurred as 

a result of the work of the Global Forum (including in the Peer Review Process discussed below) 

should also be recognized as an important achievement in the fight against tax evasion. 

Steven Dean observes that countries rely on the treaty exchange mechanisms to ensure 

access to information which would otherwise lie beyond their reach. He noted that the U.S. 

Treasury Department saw TIEAs as a means to build bridges with tax havens with which the 

U.S. had no income tax treaties.  Professor Dean remarked that the U.S. Treasury introduced 

TIEAs in the 1980s because it believed that they could reduce tax flight.966  But as Professor 

Kudrle observed in 2008 after conducting an economic analysis on various tax haven data, no 

significant   impact   from   the  OECD’s  project  on   tax  evasion  could  be   found.     Professor  Kudrle  

theorizes that a lack of transparency enables tax cheats to easily disguise their investments which 

complicates efforts to detect tax evasion.967  An economic study by Professor Johannesen which 

looked at data on cross-border bank deposits in 2009-2011 found that the overall level of funds 

in offshore financial centres had barely changed.968  In an odd kind of way, it can be argued that 

the OECD through the introduction and promulgation of TIEAs in effect assisted in maintaining 

the status quo surrounding bank secrecy (through the information upon request standard) and 

                                                 

966 See  Section  3.2.3  Policy  Behind  Canada’s  TIEAs. 
967 See note 163 within. 
968 See note 767 within. 
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thereby assisted both existing tax evaders and newcomers to the field.  After all, from a U.S. and 

Canadian   standpoint,   putting   one’s   money   in   a   jurisdiction   which   signed   a   TIEA   with 

Washington gave many tax cheats an over 95% chance of being undetected by audit.969 

The Global Forum announced bold objectives with its restructuring and has made 

immense progress. It is too early to tell when or how these efforts will bear fruit.  There is no 

question that the offence made by the Global Forum to tackle the numerous challenges to 

achieving effective exchange of information was essential.  As the OECD and the members of 

the Global Forum move to automatic exchange a gap analysis will have to be performed to 

evaluate where each member jurisdiction is now, and where that country has to be to effectively 

exchange information under the new standard, and in so doing to identify the additional work 

that needs to still take place.  The ratings or grades of the Peer Review process are sobering 

reminders of the challenges faced by tax haven jurisdictions in adapting their legal, tax, political, 

and economic systems to serve the tax flight country members of the OECD in connection with 

the OECD standard.970  

Beyond the constraints of the legal terms that may form the standard of bilateral 

exchange, both Professors Dean and Cockfield illuminate an additional obstacle to the realization 

of effective exchange of information which can be found in the asymmetry between the tax 

systems in Canada and the U.S. on the one hand, and those in many of the tax haven 

jurisdictions.  There is a lack of interest or economic and political motivation in a tax haven 
                                                 

969 In 2012 individuals earning under $200,000 had a likelihood of under 3.5% of being audited. That figure rose to 
12%  for  individuals  earning  more  than  $1  million.     See,  Tony  Nitti,  “What  are  your  odds  of  being  audited  by  the  
IRS?”  Forbes (25 March 2013). 
970 See Table 4.5.1.1 Prequel to Automatic Exchange: Table on Global Forum Grades for Tax Havens within. 
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which has little or no income taxes to undertake the immense work needed to design, implement 

and administer bodies of a corporate and tax law and procedures according to exacting OECD 

specifications all for the single purpose of collecting money for rich OECD member countries.  

Professor Dean advocates coming up with some form of economic cooperation and sharing in tax 

revenues over tax harmonization as embodied by the existing information exchange system.  

Professor Cockfield advocates using benefits and incentives to stimulate interest in building and 

operating information exchange platforms.  In summation, the OECD and the Global Forum 

have by creating and implementing TIEAs developed tactics to fight bank secrecy (on audit) and 

bolster effective exchange of information and in so doing have advanced the fight against tax 

evasion to the next round of battle with the new weapon, automatic exchange.   

5.4 TIEAs, Information Exchange, and the American Experience 

(i) Objectives of TIEAs 

As discussed in Chapter 3 above, U.S. TIEAs are very similar to the OECD Model TIEA.  

Like the OECD and Global Forum, the U.S. recognized the pivotal role bank secrecy played in 

assisting taxpayers to evade U.S. taxation on their worldwide income.  The U.S. developed 

TIEAs (some twenty years before the Global Forum) as a mechanism to counter bank secrecy 

and obtain foreign information on investment income of U.S. taxpayers.971  Additionally, a 

                                                 

971 See  Section  3.2.3  The  Policy  Behind  Canada’s  TIEAs  above. 
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further objective of the U.S. in developing TIEAs was to promote international cooperation in 

criminal and civil tax matters through information exchange.972 

As of 2013, the U.S. had entered into 30 bilateral TIEA arrangements.  TIEAs may be 

used by the IRS to assist in an exam or audit of a U.S. taxpayer, by providing a legal means to 

that allows a foreign country to lawfully transfer such data to the IRS.  Therefore it is to say that 

in a limited way U.S. TIEAs have enabled the U.S. tax authorities to combat bank secrecy, foster 

international tax cooperation, and receive investment type information on U.S. taxpayers thereby 

assisting the U.S. in the administration and enforcement of its tax laws.  As discussed above in 

connection with the work of the Global Forum, TIEAs have their own unique drawbacks which 

are also very much present in the TIEA network developed by the U.S. (and as noted below, 

Canada).  However in addition to TIEAs, the U.S. maintains an arsenal   of   ‘home   grown’  

remedies   such   as   IDR’s,   summonses,   John   Doe   summonses,   and   the threat of criminal 

prosecution.  As discussed in Chapter 4, the U.S. has successfully used some of these alternate 

unilateral measures for many years to obtain foreign taxpayer information. 

(ii) John Doe Summonses vs. TIEAs 

As discussed in Chapter 4, the IRS possesses a selection of administrative measures it can 

use to obtain foreign based information about a taxpayer both under domestic law, and under its 

network of double tax conventions and TIEAs-or as in the case of UBS, it can use both. The 

broad question of which tool is best for the IRS to use in order to access foreign based 

information of a particular taxpayer will depend on all of the relevant facts and circumstances.  
                                                 

972 Ibid. 
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Where the identity of the taxpayer is known to the IRS, the IRS may avail itself of the use of its 

summons powers.  Generally, where the identity of a taxpayer is known to the IRS and it 

possesses additional information sufficient to make a request for information under a TIEA 

between the U.S. and a tax haven, the IRS may employ the TIEA EOI mechanism.  Where 

however, tax evasion is suspected, particularly among a group of taxpayers whose identities are 

not known (as was the case in the efforts of the IRS to pursue tax cheats in connection with the 

Offshore Credit Card Program, UBS, Wegelin, and First Caribbean International Bank) the IRS 

is unable to use its summons power or rely on TIEAs.  In this latter scenario, where the identity 

of a taxpayer or group of taxpayers is unknown, the IRS has successfully used the John Doe 

summons coupled more recently with the threat of criminal prosecution. 

The IRS may use the John Doe summons to identify taxpayers suspected of tax evasion 

provided that the U.S. can first establish  that (i) the summons relates to the investigation of a 

particular person or ascertainable group; (2) there is a reasonable basis for believing that taxes 

have been avoided; and (3) the information is not readily available from other sources.973  The 

John Doe summons arguably fulfills a vital need in the information exchange arena in 

circumstances where foreign banks are suspected of holding unreported accounts of U.S. 

persons.  TIEAs categorically do not provide an alternative way for the U.S. to obtain 

information sought in a John Doe summons because they require specific detailed information 

about the taxpayer and the offshore account.  Moreover, this problem is also inherent in EOI 

mechanisms in treaties, which generally do not allow for requests where little to no taxpayer 

information is able to be provided and where such requests run the risk of being challenged on 

                                                 

973 See  Section  4.3.2.5  “John  Doe”  Summons  above. 
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the grounds that they are fishing expeditions.  Furthermore, TIEAs are not built to accommodate 

group requests.  As was evident in the cases involving the Bank of Nova Scotia, and more 

recently with UBS and the Swiss banking industry, the U.S. summons power also has another 

advantage that TIEAs do  not  have:  ‘teeth’  in  the  form  of  civil  and  criminal  sanctions.  The EOI 

mechanism alone, whether contained in a treaty or TIEA cannot pose the same personal threat 

against bank officials or economic threat (including an existential threat) that the John Doe 

summonses carries in the face of defiance or non-compliance.  The indictment of Wegelin and 

the participation of some 100 Swiss banks in the deferred prosecution program established by the 

U.S. in 2013 were the result of the use by the U.S. of its John Doe summons power.  In 

circumstances where the U.S. suspects offshore banks are harbouring undisclosed U.S. accounts, 

but where the U.S. lacks data to identify these account holders or their accounts, it is likely that 

the John Doe summonses will be used over a TIEA due to the key advantages that tool offers to 

access foreign based account information. 

(iii) FATCA vs. TIEAs 

Secrecy has been a central theme (if not the main villain) in the story of improving 

information exchange to enhance tax administration and enforcement, and more recently, to 

combat international tax evasion.  The OECD and the Global Forum alike recognized early on 

that bank secrecy had to be eliminated in tax haven jurisdictions as key to achieving any 

meaningful progress in the implementation of the OECD standards.  The work of the Global 

Forum from 2002 through 2013 was chiefly devoted to achieving international acceptance of the 

new OECD standards, and in 2010, through the Peer Process, with the proper implementation of 

those standards.   A primary goal of the Model TIEA was to eliminate bank secrecy, which was 
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viewed as a significant impediment to effective information exchange.  However, as the Model 

TIEA is premised on exchange of information by request, in effect, an offshore account can 

remain a secret from the IRS (or other fiscal authority) until the IRS learns about the existence of 

the account from a whistleblower or in the course of an audit.  In May of 2008, as a result of the 

revelations of whistleblower and former UBS executive Bradley Birkenfeld, the IRS learned that 

tens of thousands of U.S. taxpayers maintained secret bank accounts in Swiss banks.  In enacting 

FATCA in 2010, the U.S. Congress was taking direct aim at the abilities of U.S. taxpayers to 

take advantage of the many flaws in the U.S. reporting system (and QI system) and EOI 

mechanisms that the U.S. relies upon to administer and enforce its tax laws and which allow U.S. 

taxpayers to hide their money from the IRS. 

FATCA provides the U.S. government with three significant advantages over TIEAs: (i) 

detailed information on accounts held directly and indirectly by U.S. taxpayers, including data on 

investment income; (ii) automatic exchange of the detailed account and investment information 

annually; and (iii) teeth- in the form of a FATCA penalty (described below) imposed on foreign 

financial institutions (FFIs) who continue to hide U.S. account holders.   

Despite these apparent advantages of FATCA over TIEAs, the signing and 

implementation of an IGA between the United States and Canada represents an historical failure 

in international tax policy on the part of both nations.  As Michael Livingston recognized, tax 

policy is one aspect of a broader set of political and social issues, and that what scholars need to 

reflect more upon is an understanding of the relationship between structure and outcomes, and 
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the effectiveness (or ineffectiveness) of various historical strategies for promoting tax reform.974  

Diane Ring commenting on international tax scholarship and echoing the vision of Livingston 

calls for the exercise of practical reasoning which reflects the needs of a society and integrates 

analysis, facts, values, and competing goals.975  

As discussed on Chapter 2, the motivation for FATCA was primarily the discovery of 

large scale tax evasion by Americans living in the U.S. with undeclared bank accounts at Swiss 

and other European banks, and their apparent success in circumventing the QI and other U.S. 

reporting systems.  American taxpayers living in the continental 48 states and Alaska and Hawaii 

generally  don’t  report  and  pay taxes on a worldwide basis to any other country or jurisdiction.  

Clearly, income earned in undeclared tax haven accounts by these individuals made them tax 

cheats who were evading income tax and committing fraud.  FATCA was designed to stop this.  

To equate approximately one million Canadian residents who report worldwide income and pay 

taxes thereon to the CRA as being in the same class as the tax criminals for which FATCA was 

created in response to is neither just, nor right.  To impose FATCA on Canada to drive hundreds 

of thousands of names of Canadians of U.S. heritage into the cannons of the unfair enforcement 

of the IRS (described in Chapter 2) would be inconsistent with the goals of equity (described in 

Chapter 1) surrounding international tax law and EOI.  Finally, where the vast majority of 

Americans in Canada owing to the credits and exclusions under the Code file zero returns (i.e., 

returns with no U.S. income taxes owing), the program to identify Americans in Canada under 

FATCA and to enforce the Code against these individuals is illogical especially when it is 

                                                 

974 See Section 1.2 Outline of Study and Methodological Approach within. 
975 See ibid. 
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driving these individuals to expatriate in record numbers.976  Chapter 2 aptly describes the 

injustices of the U.S. foreign reporting rules (7,000) pages and of the voluntary disclosure 

programs.977  Where Canada failed in implementing FATCA was in not asking or considering 

the financial and social consequences of what the IRS would do with this information being 

exchanged.  Canada and the United States need to develop a cross border tax policy solution 

which embraces as Livingston and others (like Michael Graetz)978 have called for which embrace 

the unique factual, historical, social, political circumstances of one million Americans in Canada, 

many of whom have lived here most if not all of their lives. 

Generally, the Model 1 IGA permits FFI to identify U.S. account holders and provide the 

required   information   described   in   Article   2   to   the   tax   authorities   in   the   FATCA   partner’s  

jurisdiction.  The primary difference between the Model 1 IGA and the Model 2 IGA is that 

under  the  latter,  FFI’s  must  report  identified  U.S.  account  holders  directly  to  the  IRS.    The  Model  

1 Agreement may be entered into with jurisdictions who have a DTC or a TIEA.  If a jurisdiction 

does not have a DTC or TIEA, it may enter into a Model 1B agreement (non-reciprocal) or a 

Model 2 Agreement with the U.S.  Hence, a TIEA is not even needed as a minimum prerequisite 

for the U.S. to enter into an IGA agreement with a jurisdiction. 

From a policy angle, the Model TIEA aimed at improving effective exchange of 

information and transparency standards for all members of the Global Forum as a means of 

                                                 

976 As of July 2014, whereas the time to schedule an appointment at the U.S. Consulate in Toronto to expatriate was 
a couple of weeks, it is now 6 months. 
977 See Section 2.4.4.3 Voluntary Disclosure Programs within. 
978 See note 42 and accompanying commentary within (Professor Graetz advocating support for discussions around 
international tax policy which address the political as well as economic considerations and needs of the American 
people and which account for the intrinsic values in our society, including culture and history). 
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combating international tax evasion. FATCA, on the other hand, was aimed at stopping 

international tax evasion by U.S. taxpayers at the very source: the financial institutions 

maintaining unreported bank accounts.  Failure to comply with the FATCA regime by a FFI can 

trigger financial penalties so devastating that their effect would be to bar a FFI from investing in 

the U.S. marketplace.  Although   FATCA’s   implementation   is   arguably   the   most   draconian  

extraterritorial  application  of  a  single  nation’s  regulatory  regime,  it has been the catalyst for the 

G-20’s   call   for   implementation   of   automatic   exchange   of   information   by   2015   as   the   new  

standard.  Moreover, other countries desiring to deal a blow to tax evasion (excluding Canada) 

are implementing their own self-styled FATCA regimes.  

Article 1 of the Model TIEA confirms that a goal of the agreement is to promote the 

administration and enforcement of the tax laws of the Contracting Parties through exchange of 

information.  The language contained in the preamble to the Model IGA notes that the Parties 

desire   to   “conclude   an   agreement   to   improve   international   tax   compliance   through   mutual  

assistance in tax matters based on an effective infrastructure for the automatic exchange of 

information.”      While   both   the   Model TIEA and Model IGA embrace goals consistent with 

improving international tax administration, the Model IGA emphasizes its purpose is to build an 

infrastructure to support automatic exchange of information, albeit on a magnitude without any 

historical precedent.  Providing the country which is tasked with the obligation of identifying and 

collecting account information with a detailed guidance on the identification and collection 

processes  gives  the  Model  IGA  a  significant  “leg-up”  over  the  approach  under  the  Model TIEA 

which is focused on establishing general pathways to enable information access and is backed by 

the principles behind the OECD standards. FATCA is more specific. 
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Article 1 of the Model TIEA also acknowledges that FATCA does not extinguish the 

exchange of information mechanism that the United States maintains either under a DTC or 

TIEA with another government.  For example, the entering into an IGA between Canada and the 

United States does not nullify Article XXVII (Exchange of Information) in the Canada-U.S. 

Treaty.  Moreover, the preamble to the Model TIEA expressly acknowledges the Article in the 

DTC, Convention on Mutual Administrative Assistance in Tax Matters, or TIEA authorizes 

exchange of information for tax purposes between the U.S. and the FATCA foreign partner. 

Article 1 provides that the Contracting Parties agree to exchange information that is 

‘foreseeably  relevant’  so as to allow the widest possible bridge for information exchange without 

permitting  so  called  ‘fishing  expeditions’  or  speculative  requests.    This  standard  may  still  apply  

and be relevant to a request for information under a DTC or TIEA pursuant to an exam. FATCA 

has related but different goals.  Automatic exchange under FATCA seeks to counter offshore tax 

evasion by increasing voluntary compliance associated with foreign earned income.  Towards 

this end, FATCA provides the U.S. Treasury with the detection abilities it previously did not 

have.  These detection abilities include assisting the IRS to identify tax evasion involving income 

earned on foreign investments and to identify principal amounts which have not been declared as 

income of the taxpayer.  While   the   ‘foreseeability   relevant’   standard  may   apply   to   the  Model 

TIEA which  is  centred  on  information  by  request  and  hence  may  be  classified  as  being    ‘reactive’  

in responding to suspected tax evasion the IRS discovers,  FATCA is focused on detection and 

prevention  of  tax  evasion  and  is  really  concerned  with  taking  a  ‘proactive’  stance  with  respect  to  

tax evasion that the IRS may not have discovered. 
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Article 1 also requires that information exchanged under the Model TIEA be treated as 

confidential in the manner provided in Article 8 of the Model TIEA.  Article 8 acknowledges that 

information received by a Contracting Party is to be treated as confidential and treated with the 

same regard to secrecy as information obtained under the domestic laws of the requested State. 

Furthermore, Article 8 requires that information received by a Contracting Party is not to be 

disclosed, except to persons or authorities involved with the administration or enforcement of 

taxes covered under the agreement.  Both the preamble to the Model IGA and Article 3 of the 

Model IGA acknowledge that the automatic exchange of information pursuant to the DTC or 

TIEA  is  “subject  to  the  confidentiality  and  other  protections  provided  for  therein,  including  the  

provisions limiting the use of the  information  exchanged  under  the  Convention/TIEA.”     In  this  

regard, both the IGA and the Model TIEA embrace similar standards of confidentiality and rights 

and safeguards that are found in the TIEA or DTC.   

Article 2 of the Model TIEA clarifies that a requested Party is not obligated to provide 

information which its government agencies do not hold and furthermore which are not in the 

possession or control of persons within its territorial jurisdiction.  The Model IGA is focused on 

obtaining information from certain accounts maintained by financial institutions and entities that 

are resident in or organized under the laws of that FATCA Partner, and generally excludes: (i) 

branches  of  such  a  financial  institution  located  outside  the  FATCA  Partner’s  jurisdiction and (ii) 

any  branch  located  in  a  FATCA  Partner’s  jurisdiction  if  that  financial  institution  is  not  resident  

or organized under the laws of the FATCA Partner. 

Article 3 of the Model TIEA lists the taxes within a Contracting Party that the Contracting 

Party agrees to exchange information upon.  The provision applies to the scope of the 
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responsibilities of the Contracting Parties.  As the Model IGA is focused on building an 

infrastructure to exchange bank account data and related information, the need for a similar 

provision on taxes covered is unwarranted.  Article 4 of the Model TIEA deals with definitions 

applicable to the TIEA which are very different from the definitions under Article 1 of the IGA.  

Article 1 of the IGA contains definitions of accounts and institutions subject to the FATCA 

reporting rules, including provisions and thresholds aimed at making the FATCA reporting 

regime inapplicable under enumerated circumstances, e.g., for certain accounts and entities. 

Article 5 of the Model TIEA concerns the exchange of information by request.  Article 5 

establishes that this requirement arises when information is requested, which is in distinction to 

Article 2 of the Model IGA which provides that each Party provide the information specified 

therein relating to reportable accounts annually (emphasis added) with the other Party on an 

automatic basis.  Article 5 of the Model TIEA in many respects deals with implementation of the 

OECD standards on effective exchange of information and transparency.  Its goal is to ensure 

that the Competent Authority of the requested State has established accessible information 

pathways to enable it to effectively respond to a request for information from the requesting 

State. 

The obligations surrounding the requirements to obtain and exchange information 

regarding reportable accounts under the Model IGA are found in Article 2.  Article 3 of the 

Model IGA discussed below calls upon the Competent Authority of each Contracting State to 

notify each other that (i) appropriate safeguards to ensure the information received under the 

agreement will remain confidential and used solely for tax purposes are in place; and (ii) the 

infrastructure for an effective exchange of information are in place.  Article 3 of the Model IGA 
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also calls upon the Competent Authorities to meet in good faith by a date specified therein to 

establish that the foregoing safeguards and infrastructure are in place.  Moreover, as a backstop, 

under Article 3, the Model IGA is set to terminate automatically (thereby potentially exposing 

the financial institutions in the FATCA partner jurisdiction to the FATCA penalty regime) if by a 

date specified under Article 3, Article 2 is not in effect for either Party.  Another important 

distinction between the two types of agreements is that he Model IGA (see Annex I) contains 

elaborate KYC and due diligence rules and procedures for identifying accounts held by U.S. 

persons (both directly and indirectly through entities such as corporations controlled by U.S. 

persons).  The Model IGA appears to contain more concrete steps and undertakings to help 

achieve the desired standard of information exchange envisioned by the agreement than those 

contained under the Model TIEA. 

Article 7 of the Model TIEA provides a list of grounds under which a requested Party is 

not required to obtain or provide information.  These grounds may include, for example, where 

providing the information would be a breach of the attorney client privilege; reveal trade secrets; 

may violate public policy; or where the applicant Party would not be able to obtain such 

information under its own laws.  As the nature of the data covered by Article 2 of the Model IGA 

is primarily in the form of information on accounts and passive income such grounds for 

objection are unlikely to arise under the narrow scope of exchange (agreed to by both Parties) 

and described under Article 2. 

Article 9 of the Model TIEA leaves the question of who picks up the tab for costs 

incurred in providing the assistance to be agreed upon by the Contracting Parties.  Certainly, 

there   is   no   indication   that   the   U.S.   is   going   to   foot   the   bill   for   any   FATCA   partner’s  
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implementation of its FATCA laws, much less reimburse the financial community in the FATCA 

partner’s   jurisdiction   for   either   the   initial   building of the requisite compliance systems, or the 

annual   professional   and   related   costs   to   maintain   a   financial   institution’s   obligations   under  

FATCA. One estimate of the cost to implement FATCA in the UK was between one and two 

billion pounds. 

Article 13 of the Model TIEA provides for a Mutual Agreement Procedure.  That 

procedure calls upon the Contracting Parties to resolve any difficulties arising between them 

regarding the implementation or interpretation of the agreement to resolve such matters by 

mutual agreement.  Article 8 of the Model IGA provides for consultations (by request of either 

Party) to develop appropriate measures to resolve any difficulties in its implementation. 

Article 4 of the Model IGA enumerates the circumstances under which financial 

institutions in a FATCA partner jurisdiction will generally be treated as complying with and not 

subject to withholding under section 1471.  Article 4 also provides for special exemption 

treatment of specific retirement plans.  Article 4 rewards compliant financial institutions by 

removing them from the withholding penalty under the FATCA provisions of the Code.  

Additionally, Article 4 of the Model IGA contains provisions dealing with recalcitrant accounts.  

There are no analogous provisions to Article 4 in the Model TIEA as the Model TIEA does not 

contemplate any penalties or sanctions for non-compliance by the requested Party, and can be 

said  to  be  ‘toothless’.    Article  4  of  the  Model  IGA  also  notes  that  notwithstanding  Article  1  and  

the definitions provided in the Annexes, in implementing the IGA, a FATCA partner may use 

and may permit a financial institution in its jurisdiction to use a definition in the U.S. Treasury 
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Regulations in lieu of a corresponding definition in the IGA providing that such application 

would not frustrate the purpose of the IGA. 

Article 5 of the Model IGA deals with both minor and significant non-compliance under 

the agreement.  In regard to the former, once the Competent Authority of a Party has been 

notified that there may be administrative or minor errors in connection with reporting under the 

agreement, it shall apply its domestic laws, including penalties, to correct such reporting or 

infringement of the agreement.  In regard to significant non-compliance, once a Competent 

Authority has been notified of a determination that there is significant non-compliance with the 

reporting obligations of a financial institution, it is required to apply its domestic laws, including 

its penalties, to address the significant non-compliance.  Where resolution does not occur within 

18  months,  the  U.S.  is  obligated  to  treat  the  financial  institution  as  a  ‘nonparticipating’  financial  

institution, thereby subjecting it to withholding under FATCA.  Unlike the Model IGA, FATCA 

contains real and substantial penalties which may be applied to financial institutions in the 

FATCA partner jurisdiction for failure to obtain and report the required information under the 

agreement.   

FATCA requires financial institutions in jurisdictions which enter into a Model IGA with 

the United States to either endure the hardship of building a system that identifies and reports 

required data annually to the U.S. Treasury Department on financial assets owned directly or 

indirectly by U.S. citizens, or endure a decimating withholding penalty on investment income in 

the U.S.  Moreover, FATCA requires very precise information about account balances and 

investment income which can then be used by the IRS to identify and investigate tax evasion by 

U.S. citizens and residents.  The combination of annual automatic exchange of prescribed 
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financial and account data with a severe penalty for non-compliance makes FATCA the most 

powerful information-gathering tool to be designed or deployed in the fight against tax evasion.  

The U.S. has  begun  to  deploy  its  ‘dreadnought’  foreign  information  gathering  weapon- FATCA. 

As a result of FATCA, and the successes of John Doe summonses and criminal prosecution in 

obtaining information on large groups of non-compliant taxpayers, TIEAs are likely to play a 

marginal role in the United States war on tax evasion. 

5.5 TIEAs and Canada 

In March 2007, Ottawa announced that it was going to deny the deductibility of interest 

paid by Canadian companies to banks in Canada on debt used to acquire the shares of a foreign 

affiliate, unless the shares generate income that Canada actually taxed.979  The primary 

motivation behind TIEAs was to use the information exchange mechanism to enforce these new 

rules which sought to trace interest (and other) deductions to the earning of exempt foreign 

source income.980  In May 2007, Ottawa subsequently altered its interest deductibility proposal to 

target   certain  more   aggressive   types   of   financing   structures   such   as   the   “double-dip.”981  The 

revised restrictions would disallow interest deductions only in the circumstances where funds 

borrowed in Canada could be traced to double dip financing structures, but would continue to 

otherwise allow the use of borrowed funds to invest in foreign affiliates. 

In addition to restrictions on interest deductibility the 2007 Budget Plan also announced a 

number   of   other   initiatives   under   the   banner   “International   Tax   Fairness   Initiative.”      Among  

                                                 

979 See Section 3.2.3 The Policy Behind Canada’s  TIEAs  above. 
980 Ibid. 
981 Ibid. 
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these initiatives, the Department of Finance announced that it was going to: (i) extend the exempt 

surplus regime, previously reserved for countries that enter into double tax conventions with 

Canada, to tax havens who entered into a TIEA with Canada; (ii) improve its ability to collect tax 

information within its existing treaty network by applying the new OECD standards to any new 

treaties and future treaty revisions; (iii) expand its capabilities to exchange information with non-

treaty countries, through TIEAs; (iv)  to allocate additional funding for international audit and 

enforcement; and (v) create a panel of experts to advise the government on  enhancing  Canada’s  

system of international taxation.982  The budget plan observed that by extending the exempt 

surplus system to non treaty countries that sign TIEAs with Canada, Canadian firms would have 

greater scope to expand internationally into new and emerging markets in a tax competitive 

manner.  It was further hoped that these changes would provide incentives for non-treaty 

countries to enter into TIEAs with Canada in order to attract Canadian MNEs to locate and invest 

in those jurisdictions. The budget also sought to penalize jurisdictions that failed to agree to enter 

into a TIEA with Canada within five years of being approached by Ottawa by subjecting income 

earned in that jurisdiction by foreign affiliates of Canadian companies as income subject to 

current taxation in Canada.983 

In 2007 when the government was unveiling its plans for the use of TIEAs in the 

Canadian international tax system, there appeared to be a number of competing policy objectives 

for their use concerning the deductibility of interest related to foreign affiliates, the promotion of 

international business expansion for Canadian MNEs and also the issue of non-compliant 

                                                 

982 See Section  3.2.3  The  Policy  Behind  Canada’s  TIEAs. 
983 Ibid. 
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individual taxpayers resident in Canada.  More recently, the Canadian government appears to be 

relying on the creation of a TIEA network to provide CRA with an effective exchange of 

information tool in order to combat international tax evasion.984  In 2008, the advisory panel to 

the Canadian government recommended the extension of the exemption system for all foreign 

active business income.  In addition, the panel recommended removing the requirement that a 

foreign affiliate earn business income only from a jurisdiction which has a treaty or TIEA with 

Canada.  Detachment of the availability of the exempt surplus regime from the requirement that a 

treaty or TIEA be in place will, as Professor Arnold has noted, help reduce the already 

overburdened   resources   of   the   government   in   maintaining   Canada’s   treaty   network   which   is  

painfully evident in the area of information exchange as discussed above, over eighty-percent of 

Canada’s  treaties  are  non-conforming to the OECD standards.985  As Tim Edgar and others have 

noted, TIEAs make a poor substitute for a DTC country in justifying the extension of the exempt 

surplus   regime  as  most  of  Canada’s  TIEAs are signed with tax havens which have little to no 

income tax.986 Moreover, de-linking the exempt surplus regime from any requirement that a 

jurisdiction maintain a TIEA with Canada will help the government to focus the spotlight more 

on using TIEAs to combat individual tax evasion.  Breaking the tie between entitlement to an 

exemption and a TIEA will mean re-considering   Canada’s   strategy   to   attract   jurisdictions   to  

enter into TIEAs.  While it is true that with the TIEA requirement no longer in the picture, the 

exempt surplus allure to attract Canadian foreign affiliates to invest in a jurisdiction would be 

gone—Canadian companies would still be free to set up shop in any low cost jurisdiction and 

reap the benefit of the exemption. There would also be no downside for the Canadian foreign 

                                                 

984 See  Section  3.2.3  The  Policy  Behind  Canada’s  TIEAs. 
985 See note 450 within. 
986 See note 462 within. 
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affiliate or the jurisdiction if an agreement were not entered into within the five year limit.  As 

discussed below, regardless of whether or not Canada ultimately chooses to sever the link 

between the entitlement to exempt surplus and a treaty or TIEA, there are significant potential 

upsides to considering new strategies and incentives  for  tax  havens  to  ‘partner’  with  Canada  in  

fighting international tax evasion. 

As of May 2013 Canada signed 20 TIEAs and was in the process of negotiating TIEAs 

with over 15 more jurisdictions.  In Chapter 3 a  comparison  of  Canada’s  TIEAs with the Model 

TIEA was  performed  with  the  result  that  Canada’s  TIEAs consistently reflected adherence to the 

essential elements concerning exchange of information and transparency found in the OECD 

standard.  Article 5(5) of  Canada’s  TIEAs recalls that the object and scope of the TIEA as set 

forth in Article 1 is for the Contracting Parties is to provide assistance through the EOI 

mechanism that is foreseeably relevant to the administration and enforcement of their domestic 

tax laws.  To support this goal, Article 5(5) provides a detailed list of information that an 

applicant Party must provide to the requested Party in order to demonstrate the foreseeable 

relevance of the information and also so that the request will be consistent with the scope of the 

TIEA and not be a fishing expedition.  Indeed, the commentary to the Model TIEA goes so far as 

to counsel that incomplete information requests are not within the spirit of the TIEA and are to 

be avoided. 

As a result of this continuing effort to build a TIEA network, Canada will generally have 

a legal mechanism to support the administration and enforcement of her tax laws.  A key 

question is will this mechanism work?  Because  Canada’s  network  of  TIEAs in essence require 

CRA to provide a tax haven jurisdiction with much of the information it is seeking in order to 
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obtain bank account information relating to taxpayers suspected of tax avoidance or evasion, 

TIEAs are not an effective tool in combatting tax evasion.  If TIEAs will not effectively combat 

tax evasion, will they at least assist Canada in the administration and enforcement of her tax 

laws?  Given the OECD standards and the Peer Review Process were designed to make EOI on 

request effective, that is certainly the expectation.  However, there are still other factors which 

can impede this objective.  

In regard to tracing income or deductions of a Canadian foreign affiliate, an investigation 

may be complicated if accounts are held by nominee entities, including those with nominee 

shareholders and the TIEA partner jurisdiction does not have either the adequate infrastructure to 

access the ultimate information or lacks the political or economic incentive to complete the 

appropriate investigation.  To complicate matters, hypothetically,  a taxpayer may use multiple 

accounts,  some  which  it  discloses  to  CRA  and  some  which  it  does  not,  for  ‘skimming  the  profits’  

off its foreign operations (a take-off  on the old two cash registers trick, one for the government, 

one  for  ‘untaxed  income’).    Where a taxpayer has omitted to comply with the foreign reporting 

rules relating to foreign entities, for example, Form T1134 (Information Return Relating to 

Controlled and Not-Controlled Foreign Affiliates), or Form T1135 (Foreign Income Verification 

Statement), then query will CRA have the requisite information to make a valid request under a 

TIEA, in particular under Article 5 (Exchange of Information Upon Request) for all the relevant 

accounts? What if the investigation requires that the requested Party obtain information from 

another  tax  haven  jurisdiction  in  which  the  nominee  entity  is  set  up?  Under  Article  2  of  Canada’s  

TIEAs, generally a requested Party is not obligated to provide information which is not in the 

possession or control of persons within its territorial jurisdiction.  
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Tax cheats can be devious and may deploy a host of decoys to complicate any 

investigation into their affairs.     Furthermore,  differences   in   the   terms  of  Canada’s  TIEAs may 

also be a source of frustration in a request for information further to an audit.  For example, in 

the TIEAs with Jersey, Guernsey, and the Isle of Man, there is no time limit for those 

jurisdictions to respond,  only  an  elusive  ‘reasonable’   time  standard  is  given.  Most  of  Canada’s  

other TIEAs not only have a 90-day turnaround time but also require the requested Party to 

notify CRA of problems or expected delays.  TIEAs can  support  Canada’s efforts to administer 

her tax rules and enforce her tax laws and these efforts should be monitored and reviewed.  

Canada’s  TIEAs represent  the  proverbial  “floor”  on  information  exchange,  and  not  the  “ceiling.”    

There is tremendous upside potential to the exchange of information relationships Canada can 

foster with tax havens in its TIEA network.  The ultimate question of how well this newly 

created TIEA network will function to support  CRA’s  efforts  relating  to  tax  administration  and  

enforcement will depend in part on what Canada does to maximize the opportunities for 

collaboration with her TIEA partners.  Although at this time it is not certain exactly how the 

legal mechanism or platform of automatic exchange will operate, or the precise role TIEAs may 

play, the relationship which Canada ultimately defines for herself with tax havens will likely 

have a significant impact the success of these new efforts. 

In March 2013, CBC news reported that since 2006 CRA audits of aggressive 

international tax cases led to the identification of over $4.5 billion in unpaid tax.987  The Globe 

and Mail reported that 2013 estimates of Canadian funds stashed in tax havens to be at $170 

                                                 

987 See note 9 within. 
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billion and further that the related loss of annual revenue was thought to be $7.8 billion.988  Like 

other jurisdictions that have implemented the OECD standard with tax havens, the flaw in the 

standard to exchange information by request requires that Canada retarget its information 

exchange collection efforts to make a renewed effort to combat tax evasion. 

As discussed in Chapter 4, other governments confronted with the reality that TIEAs do 

not provide an effective means to combat international tax evasion have been adapting their tax 

strategies in a manner which even though may not lead to a clear win against tax evasion will 

result in both cash hauls and the potential for enhanced deterrence.   As explained directly above, 

the United States has been the most vigorous government to deploy a multifaceted approach to 

using information exchange to combat tax evasion, including turbo charging their TIEA network 

with the new FATCA foreign reporting regime.  As noted in Chapter 4, both Germany and the 

UK have entered into separate agreements with Switzerland to deal with previously undeclared 

assets of residents in those jurisdictions.  Under the UK agreement, taxpayers may opt for either 

a one-time penalty payment or a release of their account details to the UK tax authorities.989  

Under the arrangement, future income may either be disclosed to the UK or be subject to an 

anonymous withholding arrangement.  Germany has signed an almost identical agreement with 

Switzerland.990 In 2013, the UK has also on its own initiative (without the U.S.) entered into 

‘FATCA  style’  agreements  to  share  information  with  its Crown Dependencies including the Isle 

of Man, Jersey, and Guernsey.991 As of January 2014, there is no public record that Canada has 

achieved or is pursuing some form of agreement with the Swiss government to address historical 
                                                 

988 Ibid. 
989 See note 778 within. 
990 Ibid. 
991 See note 774 within. 
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or ongoing tax cheating by Canadian residents.  In addition as of January 2014, there is no public 

record that Canada has entered into or is pursuing ‘FATCA style’ agreements with any tax haven 

or other jurisdiction apart from the United States. 

As Steven Dean has observed, winning   today’s   war on tax evasion necessitates (1) 

creating a framework that acknowledges and accounts for the differences between OECD 

member (and other developed and developing) states and tax haven jurisdictions; and (2) 

embracing new tools and strategies.992  Professor Dean suggests that countries explore the merits 

of cooperating to tackle international tax problems, such as tax evasion, through tax 

deharmonization.  Tax deharmonization like tax harmonization attempts to achieve efficiency 

and legitimacy; however, without  requiring  two  nation’s  tax  regimes  (for example, Canada and 

pick a tax haven) to mirror one another.  Professor Dean notes that if tax evaders share benefits 

of $100 in the form of unpaid taxes, a cooperative arrangement that allows participating 

governments to collect and share that $100 would most of the time leave those governments 

collectively better off than they would be without such an agreement.993  Dean notes that because 

the estimated U.S. revenue losses attributed to tax flight would be much larger than the GDP of a 

tax haven like the Cayman Islands, there is a likelihood that a mutually beneficial 

intergovernmental deal could be struck at the expense of tax evaders.994 

                                                 

992 See, Steven   A.   Dean,   “More   Cooperation,   Less   Uniformity:   Tax   Deharmonization   and   the   Future   of   the  
International  Tax  Regime,”  supra note 441 at 3.   
993 See, Ibid. at 4, n. 28.     
994 Ibid. (citing Joseph Guttentag & Reuven Avi-Yonah, Closing the International Tax Gap, in Bridging the Tax 
Gap: Addressing the Crisis in Federal Tax Administration 101 (Max B. Sawicky ed., 2005).  See also, Steven A. 
Dean,  “Philosopher  Kings  and  International  Tax:  A  New  Approach  to  Tax  Havens,  Tax  Flight, and International Tax 
Cooperation,”  supra note 49 (advocating cooperation in sharing collected revenues between tax flight and tax haven 
jurisdictions). 
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Canada’s  TIEAs provide that the incidence of costs incurred in providing assistance shall 

be agreed by the competent authorities of the Contracting Parties.  At a minimum, after carefully 

exploring financial alternatives, Canada should agree to a formula whereby it will share revenues 

it derives in connection with any collaboration with a TIEA partner under the existing exchange 

of information request standard.  In conjunction with exploring avenues for economic 

cooperation   with   Canada’s   TIEA   partners,   Canada   could   also   explore   the   attractiveness   of  

sharing   the   country’s   richness   in   education, science health and technology, agriculture, and 

human rights with tax haven jurisdictions in a manner that would make the EOI relationship 

more attractive and also support inter-nation equity.  Moreover, Canada should consider adopting 

its own FATCA style agreements for automatic exchange of information on hidden Canadian 

owned (direct and indirect) accounts with major tax havens.  To bolster this effort, Canada 

should  after  careful  exploration,  offer  a  financial  reward  to  these  ‘Canadian  FATCA  partners’  for  

their efforts in identifying Canadian held accounts and in reporting all historical data on these 

accounts. A principal aim of FATCA and automatic exchange of information is to increase 

foreign tax compliance.  The sooner Canada takes initiative in the many opportunities 

immediately before her in the area of exchange of information, the faster TIEAs (with 

modifications) or the relationships they have opened can be used to effectively combat 

international tax evasion.  Canada has not been a leader in the field of EOI, nor has it been an 

innovator.  Canada has also not followed the leader as other countries have done in seeking 

redress from Switzerland and in self-styling FATCA agreements to combat tax evasion.  Rather, 

Canada has been more like a straggler to take action in the EOI field and even then, to do only 

the  minimum.    In  the  grand  scheme  of  Canada’s  international  tax  policy  agenda,  the  government  

may decide to stay the course vis-a-vis information exchange, adapting when necessary, over 
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time.  The risk to this approach is not only the likely continued loss of billions of dollars of 

revenue each year, but more profoundly the danger that equity may no longer be a guiding light 

in  the  administration  of  the  country’s  tax  system. 

5.6 Conclusion 

The findings of this research in regard to answering the question do TIEAs work, have 

been presented above with respect to (i) their compatibility to the goals of international tax and 

treaty law; (ii) the stated policy objectives of the OECD and the Global Forum; and, (iii) the 

policy objectives of both the United States and Canada.  In summary, TIEAs do have a limited 

ability to combat international tax evasion by providing tax authorities with a legal mechanism to 

obtain foreign based information further to an audit or exam.  A major flaw in TIEAs which 

hinders their ability to be an effective tool in the fight against international tax evasion is that the 

Model TIEA incorporates a standard of information exchange based upon a request rather than on 

an automatic basis annually.  There is no question that the collective work of the Global Forum 

in developing and implementing the OECD standards has resulted in new international norms in 

the arena of information exchange between governments.  Beyond the new legal standards and 

the quest to transform and build an infrastructure that will support transparency for EOI, there 

has also been an unprecedented degree of international cooperation and collaboration in this field 

of international taxation.  The drive to automatic exchange of information will unquestionably be 

aided as a result of these developments, which have mostly been centered around TIEAs.  One of 

the earlier problems facing the OECD around its Harmful Tax Competition initiative were the 
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problems concerning ambivalence among OECD members about tax havens, and pressures for 

competitiveness and respect for national sovereignty.995   

Beyond the hope that surrounds the work of the OECD and the Global Forum as the 120 

or so members move toward the next generation of exchange of information standard and 

protocols there is also fear.  It is one thing to ask a nation to be able to respond to requests for 

exchanges of information.  It is quite another to ask a nation to build and maintain a complex 

system to support the automatic exchange of information concerning financial information of 

taxpayers from dozens of nations.  Based on the Global Forum’s ratings released in 2013, more 

than 50% of tax haven jurisdictions failed to have in place effective measures relating to one or 

more of the areas of: ownership and identity information relating to entities; maintenance of 

reliable accounting records; and, available banking information for all account holders. 

Moreover, most of the tax haven jurisdictions had at least one significant deficiency (being only 

partially compliant) in one of the major categories comprising the OECD standards. The delivery 

of the Global Forum’s ratings  were  to  be  a  ‘watershed’  or  defining  moment  in   the evolution of 

the organization representing the completion of its original mandate which sought to improve 

transparency and exchange of information.996  There can be no doubt that the totality of work of 

the Global Forum, including the hundreds of recommendations and the focus of the international 

community on the OECD Standards through the Peer Reviews has resulted in progress.  

However, the story told by the ratings, especially concerning tax havens must also be recognized. 

Towards this end, the OECD and the Global Forum should not ignore the infrastructure gap 
                                                 

995 See, note 152 within. 
996 See, OECD, Global Forum on Transparency and Exchange of Information for Tax Purposes: Progress Report to 
the G20 Leaders: Global Forum Update on Effectiveness and On-going Monitoring, supra note 169 at Executive 
Summary. 
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(including legal and financial systems to enable availability of information) upon which the 

future success of EOI mechanisms, including automatic exchange will depend.  The original 

research of Stephen Dean looking at the question of tax flight early on in the work of the Global 

Forum and his recommendation that economic cooperation through tax flight treaties can provide 

another and more potent avenue though which to beat tax cheats appears to be supported by the 

data collected by the Global Forum through its own reviews.  The  optimism  surrounding  Dean’s  

vision is not without challenges.  Neither TIEAs nor the Model Treaty provide a template for 

cooperation through tax deharmonization.  Studies need to be performed surrounding that tax and 

legal considerations to design and implement any kind of revenue sharing.  These considerations 

will need to be analyzed in both the tax flight and tax haven countries, and political factors will 

also have to be identified and taken into account. 

What are the economic incentives for tax havens to expend millions and potentially 

billions of dollars to support the tax systems of OECD, developed and developing nations?  The 

recent use by the United States of the threat of criminal prosecution to pry the names of tens of 

thousands of tax cheats from Swiss banks, and the threat of financial penalties under FATCA 

imposed on foreign financial institutions illustrates that in some instances exchange of 

information requires additional motivation for the mechanism to work.   

Separately, it is important to take note that many of the significant movements against 

international tax evasion during the past five years are taking place as a result of unilateral (vs. 

multilateral) measures of some countries like the United States and others who are applying the 

threat of criminal, civil, and financial penalties to bolster the power of their goals concerning 

information exchange and combating tax evasion.  The EU further back started its own original 
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efforts with the EU Savings Directive.  Will information exchange with tax havens, whether 

through the existing TIEAs or the new automatic exchange standard really work without 

additional motivation? Ought the OECD and Global Forum to have considered and incorporated 

something along the lines   of   Dean’s   economic   cooperation   by   sharing   tax   revenues   with   tax  

havens into the new standard?  Is the omission of some form of economic cooperation from the 

blueprint of information exchange another fatal flaw which will continue to benefit tax evaders?  

Can Canada afford to put all of its future strategies relating to exchange of information to combat 

tax evasion in one basket such as automatic exchange the way it relied solely on TIEAs or in 

light of the findings of this research ought Canada to be doing more? 

The answers to these questions will be revealed over time. While the purpose of EOI 

mechanisms are generally to promote fairness and principles of equity in the tax system, as the 

case of the implementation of FATCA against Americans living in Canada reveals, a failure to 

consider the wider policy implications (political, historical, social, economic) against the 

particular society involved can lead to the opposite result.  This research demonstrates that 

international tax evasion is a highly complex subject. The law is a major piece of this puzzle, but 

the challenges facing TIEAs and exchange of information are multidisciplinary in nature, 

touching on law, politics, economics, history, and culture.   Understanding how the law can be 

used to more effectively combat international tax evasion requires integrating the political, 

economic, social, and historical factors relevant to this discussion, only some of which have been 

touched upon in this research.  The adage that you are only as strong as your weakest link 

certainly holds true in the fight against tax evasion, especially where so many jurisdictions are 

non-compliant with the OECD standards.  At present the progress that the global fiscal 

community has achieved to date surrounding TIEAs offers hope for achieving more effective 
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exchange of information under the new AE standard.  Smarter nations will probably figure out 

there is a payoff in not waiting and intuit some form of economic cooperation to quicken the 

pace of information exchange on tax cheats.  Policy makers in this field may benefit from 

recognizing that motivation is an essential element for a successful outcome in the war against 

tax evasion, and its presence or absence in an EOI mechanism may mean the difference between 

winning and losing. 
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CHAPTER 6.      List of Recommendations 

6.1 Introduction 

Legal scholars often prescribe new policy solutions which arise from their research but in 

terms of implementation are confronted with the challenge of governments to manage an over-

crowded political agenda with limited resources.  The recommendations which follow are unlike 

other   government   policy   ideas   as   they   relate   directly   to   the   country’s   ability   to   increase   its  

revenues and their combined impact will likely generate a return to Canada exceeding its 

investment. 

6.2 Sovereignty and the Jurisdiction to Tax 

Recommendation 1.1:  Modernize U.S. international tax policy by formulating a policy to 

transition the U.S. from a jurisdiction which imposes income tax on a worldwide basis on 

grounds of citizenship to a jurisdiction which imposes worldwide taxation on residence like 

Canada. This modernization should include replacing the tax rules on expatriation with a set of 

rules which may impose a departure tax on all individuals who sever tax residence with the U.S.  

(similar to the departure tax rules used by Canada).  For background information, see Section 

1.3.4 Residence Based vs. Sourced Based Taxation above. 

Recommendation 1.2:  Whether concurrent with or independent of Recommendation 1.1 

above, the U.S. should immediately develop an international tax policy which recognizes the 

unique historical, political, cultural, social, and economic characteristics of U.S. citizens who 

have lived in Canada for many years with the aim of creating a ‘cheap  and  cheerful’  exit strategy 

for dual citizens and residents who wish to expatriate with a minimum of costs in fees, time, and 
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taxation. For background information see the following sections above: Section 1.3.4 Residence 

Based vs. Sourced Based Taxation; Section 2.4.4 Penalties; Section 2.5.1 Key Policy Drivers 

Behind FATCA; Section 4.6.7 FATCA Intergovernmental Agreement with Canada; and Section 

5.4 TIEAs, Information Exchange and the American Experience, (iii) FATCA vs. TIEAs. 

6.3 Foreign Reporting 

Recommendation 2.1: Continue to improve Form 1135 (Foreign Income Verification 

Statement) in Canada to improve compliance and deterrence by including: educational 

information regarding all applicable civil and criminal penalties; and, specific bank account 

information to improve voluntary taxpayer compliance and facilitate EOI requests.  For 

background information see Section 2.2 Foreign Reporting Rules.  

Recommendation 2.2:  Evaluate  effectiveness  of  Canada’s  voluntary  disclosure  programs  

to attract taxpayers with undeclared foreign assets and income compared to those of other 

countries (for example, the United States, UK, Germany and Australia and New Zealand) to 

better align rules and procedures with policy goals, including around such elements as: providing 

greater certainty of results through limiting scope of years, including application of penalties, 

interest and taxes; the use of criminal prosecution; and considering a reasonable cause doctrine 

for relieving or mitigating penalties.  For background information see Section 2.4.4.3 Voluntary 

Disclosure Initiatives. 

Recommendation 2.3:  The U.S. should re-evaluate the U.S. international foreign 

reporting rules applicable to U.S. citizens who have been long term tax residents in some 

countries (like Canada) with the following  goals in mind: first, to simplify the time and cost of 
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such reporting for taxpayers who are already burdened with their country of residence reporting; 

second to aim to alleviate some of the more extreme hardships existing between the disparities of 

the Code and the Act (in Canada) particularly around retirement and education planning, home 

ownership and the passive foreign investment rules; and three, to incorporate a cost benefit 

analysis surrounding the U.S. international tax policy drivers taking into account the cost to 

administer   and   enforce   the  world’s  most   complex   tax   system   on   taxpayers  who   owing   to   the  

exemptions, deductions, and credits in the Code owe little to no U.S. taxes.  Consideration 

should be given to using protocols to amend the Canada-U.S. Tax Treaty to accomplish some or 

all of these goals.  This recommendation should be considered either concurrent with or 

independent of Recommendation 1.1 above.  For background information see generally Chapter 

2 above. 

Recommendation 2.4:  Revise penalty provisions surrounding the Bank Secrecy Act 

applicable to offshore undeclared accounts to: (i) curb gross abuses by IRS in administering the 

offshore voluntary disclosure programs surrounding the willfulness penalty; (ii) provide statutory 

guidance on what constitutes willfulness for both the IRS and the courts; and (iii) create rules 

which both clarify how the $10,000 per violation non-willfulness penalty is to apply and also to 

create objective mitigation standards surrounding this penalty.  For background information see 

Section 2.4.3 The FBAR Report above. 

Recommendation 2.5:  As suggested in Section 2.4.4.1 above, the IRS should create a 

direct pathway in the voluntary disclosure options for taxpayers with unreported foreign accounts 

or assets who have reasonable cause grounds to seek a waiver of all delinquency penalties for 

FBARs and other international information returns.  Currently, these taxpayers are  forced to pay 
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5,6, and 7 figures in penalties under streamlined procedures (domestic) or OVDP if they have 

any unreported foreign income (even $1) where they have reasonable cause. For background 

information see Section 2.4.4.1 Civil Penalties above. 

Recommendation 2.6:  The U.S. Treasury should establish an independent commission to 

provide restitution to U.S. taxpayers (in Canada and elsewhere) who have been harmed by the 

inequitable terms of the 2009, 2011, and 2012 voluntary disclosure programs (discussed above in 

Section 2.4.4 Penalties).  The commission should determine the classes of individuals who are 

eligible to seek relief.  These groups may realistically comprise, for example: individuals who 

paid   an   FBAR   penalty   (also   known   as   the   “OVDI”   or   “OVDP”   penalty)   but   who   can 

demonstrate reasonable cause or who were non-willful and who had mitigating circumstances, 

and other appropriate classes.  The commission should consider as much as possible objective 

standards or guidelines and procedures to assist wronged taxpayers to seek reimbursements of 

penalties and professional fees from the U.S. government, together with just interest on any 

awards.  For background information see Section 2.4.3 the FBAR Report above. 

6.4 Canada’s  TIEAs  

Recommendation 3.1:  In regard to Article 1, Canada’s  TIEAs  should  refrain  from  using  

a narrower standard regarding the scope for exchange of information (e.g.,  “information  that   is  

relevant”  as in the case of Bermuda) and should strive to use the broadest possible standard (e.g., 

the   “foreseeably   relevant”   standard)   to   provide   the   widest   possible   bridge   for   information  

exchange without allowing for fishing expeditions.  For background information, see Section 

3.3.1.3 Commentary (on Article 1) above. 
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Recommendation 3.2:  In regard to Article 7 dealing with declining a request, some of the 

agreements (for example, those with: Guernsey, Isle of Man, Jersey and Liechtenstein) provide 

additional grounds for the requested Party to decline a request for assistance from Canada that 

are not in the Model TIEA.  Canada should strive to refrain from providing TIEA partners with 

additional grounds to hinder the exchange of information process.  For details, see Section 

3.3.7.3 Commentary (on Article 7) above.  

Recommendation 3.3:  In regard to Article 5 dealing with exchange of information upon 

request, some of the agreements (for example, those with: Costa Rica, Bahamas, Guernsey, Isle 

of  Man,  Jersey,  Liechtenstein)  provide  no  time  limit,  or  “elusive”  time  standards  instead  of  the  

recommended time allotments in the Model TIEA which could hinder the effectiveness of a 

request for information by Canada. Canada should strive to keep to the recommended time 

standards in the Model TIEA, or those which may be superior.  For details, see Section 3.3.5.3 

Commentary (on Article 5) above. 

Recommendation 3.4:  With regard to TIEA provisions dealing with costs, most of the 

agreements provide that Canada and the other party agree to sort out the costs incurred relating to 

providing assistance, while in a few of the agreements there is the potential to divide the costs 

borne by the requested Party.  Canada should develop a more favorable policy regarding 

reimbursement of costs of the requested Party as a minimal incentive to do the necessary work to 

obtain the information.  For background information, see Section 3.3.9.1 Miscellaneous 

Provisions above. 
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Recommendation 3.5:  As part of revamping its TIEA network, Canada should draft a 

new template provision which will under certain evidentiary and other circumstances (agreed to 

by Canada and the partnering jurisdiction) permit Canada to have the foreign jurisdiction 

perform a search for Canadian undeclared accounts at one or more particular financial 

institutions   in   the   requested   Party’s   jurisdiction   similar   to   the   approach   of   the  U.S.   John  Doe  

Summons described in Section 4.3.2.5 John Doe Summonses above. 

Recommendation 3.6:   Canada should delink the right to exempt surplus treatment on the 

repatriation of foreign earnings with the requirement that the source country enter into a DTC or 

TIEA with Canada to assist in the unnecessary proliferation of TIEAs and DTCs.  For 

background  information  see  Section  3.2.3  The  Policy  Behind  Canada’s  TIEAs  above. 

Recommendation   3.7:   Canada should strongly consider the pursuit of an independent 

pathway to TIEA reform which incorporates the principles of cooperation through tax 

deharmonization notwithstanding any undertakings with the OECD and Global Forum 

surrounding automatic exchange of information so it will not be solely dependent on the fortunes 

of that new standard- as it was and is on the old OECD standard- while its allies are pursuing 

their own innovative EOI strategies.  Research for this new initiative should consider best ways 

to provide economic incentives for local assistance into historical, current, and future undeclared 

earnings of tax cheats.  TIEA optimization should ideally include feasibility discussions with 

fiscal authorities from select tax haven jurisdictions, including importantly, a cost benefit 

analysis.  Discussions should include possible additional incentives that may be of particular 

interest to the people and organizations in these jurisdictions. Exploring the use of incentive 

rewards in return for local cooperation is an important step towards establishing a more 
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invigorating TIEA program to combat tax evasion. For background information see Chapter 5 

Evaluation of TIEAs.  

6.5 Administrative Measures and Tax Treaties 

Recommendation 4.1:  Canada should formulate a new robust policy to enforce our 

criminal and tax laws against appropriate foreign financial institutions to combat international 

tax evasion by residents of Canada.  In researching the use of criminal prosecution to bolster 

exchange of information, Canada should draw upon the success of the U.S. deferred prosecution 

program under the U.S.-Switzerland Tax Treaty.  Canada should also use all available channels 

under the Egmont Group (see description under 2.4.2 FinCEN above) and the Canada-U.S. Tax 

Treaty to develop prosecutorial leads from information obtained by the U.S.  For background 

information see Section 4.3.2.7 Criminal Prosecution above. 

Recommendation 4.2:  Canada should attempt to fashion and use a home grown John 

Doe style of summons to fill the gap where the government has evidence of undeclared accounts 

at a foreign financial institution, but lacks specifics regarding the account holders and the 

account data, and where under existing articles on exchange of information it would be unable to 

request help from its treaty partner, and where unlike TIEAs, refusal to comply carries civil and 

criminal sanctions.  For background information see Section 4.3.2.5 John Doe Summonses. 

Recommendation 4.3:   Canada has too many tax treaties in force and they have become 

unimaginable.  Canada should as soon as possible update the Exchange of Information articles in 

its DTC network to conform with the OECD standards, as most of the EOI articles in these 
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conventions are non-conforming.  For background information see Section 3.2.3 The Policy 

Behind  Canada’s TIEAs.  

Recommendation 4.4:   By expanding Article XXVII (Exchange of Information) under 

the Canada-U.S. Tax Treaty to implement FATCA in Canada in 2014, Canada will be helping 

the IRS turn its enforcement machinery against approximately one million Canadian residents of 

American heritage in a manner that is not only contrary to the purpose of the treaty (as the vast 

majority of these individuals are not tax evaders) but which is also inconsistent with general 

principles of equity in international tax policy.  Canada should at once undertake to negotiate 

with the U.S. a global solution to this historical and social problem and curb any future injustices 

from this clash of sovereigns which has been evolving for decades and which cries out for a 

political solution.  For background information see the following sections above: Section 2.4.3 

The FBAR Report; Section 4.6.7 FATCA Intergovernmental Agreement with Canada; and 

Section 5.4 TIEAs, Information Exchange, and the American Experience – (iii) FATCA vs. 

TIEAs. 

Recommendation 4.5: The OECD and the Global Forum should create a template to be 

used by tax havens to quantify the approximate deposit levels in their financial institutions as 

held by individuals, trusts, nominee corporations and other similar entities to estimate the 

approximate amount of financial assets held by offshore persons.  This information could be 

compiled annually and shared with members and possibly be used as one indicator in the 

assessment  of  the  forum’s  work  towards  combating  tax  evasion.     
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Recommendation 4.6:   The OECD and the Global Forum should consider undertaking 

research into a mechanism which can be incorporated into automatic exchange that will allow for 

jurisdictions to cooperate economically by sharing income earned by account holders as an 

incentive to having tax haven and other countries participate in the new program.  This template 

mechanism can potentially have different levels of invasiveness addressing: historical tax 

evasion and current and future income of account holders. For background information see 

Chapter 4 and Chapter 5. 

Recommendation 4.7:    Similar to Recommendation 3.5 above, the OECD and the 

Global Forum should consider amending Article 26 of the Model Treaty to incorporate a 

mechanism which mimics the John Doe summons, but for DTCs and TIEAs.  This would  

expedite information exchange in agreed upon circumstances while hopefully reducing the 

political turbulence and unilateral stigma which may be associated with the use of the John Doe 

summons.  

Recommendation 4.8:   The OECD and the Global Forum in connection with their 

respective work on automatic exchange of information should work towards the broadest 

permissible creation of the incorporation of a taxpayer bill of rights solution.  See Section 4.2.1 

Privacy Rights and Safeguards of Taxpayers (in Canada) and Section 4.3.1 Privacy Rights and 

Safeguards of Taxpayers (in the U.S.) and Section 4.5.5 Challenges to Automatic Exchange of 

Information, above. 
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CHAPTER 7.      Conclusions 

In 1998, the OECD viewed the goal of the elimination of harmful tax practices as 

essential to promoting healthy tax competition and ultimately, global economic growth and 

development.  The OECD identified the two primary contributors of these harmful tax practices 

being   ‘tax   havens’   and   so-called preferential tax regimes.  The OECD viewed tax havens 

(comprised for the most part of sovereign countries or fiscally sovereign territories) as 

possessing four key identifying factors: (1) no or only nominal income taxes; (2) lack of 

effective exchange of information; (3) lack of transparency (relating to the legislative, legal or 

administrative provisions of a jurisdiction); and (4) investment with no substantial activities.  

The OECD established the Global Forum in 2000 and developed its Model TIEA in 2002.  The 

Global Forum developed the Model TIEA in 2002 to address the issues arising from the harmful 

tax practices project, and in 2005 adopted standards on transparency which related to the 

availability and reliability of information.  A primary objective of the Model TIEA was to compel 

tax haven jurisdictions to enact laws to override their bank secrecy laws. The OECD further 

noted that the lack of effective exchange of information by tax havens denied fiscal authorities 

access to bank information which is critical to preventing tax avoidance, base erosion, and 

raising revenue.   

Both Canada and the U.S. tax their residents and citizens (in the case of the U.S.) on a 

worldwide basis.  TIEAs can assist fiscal authorities to obtain foreign taxpayer information 

which  can  be  used   to  support   the  administration  and  enforcement  of   the  country’s   tax   law.  In 

this way, it can be broadly said that TIEAs support the goals behind the concepts of both 

horizontal and vertical equity in international tax law policy.  To the extent TIEAs can be a 
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deterrent to reduce the attractiveness (i.e. tax motivation) for taxpayers to move income 

producing assets to tax havens, it can be argued that TIEAs also help advance the goals of CEN.  

TIEAs also support the goals behind exchange of information which aim to facilitate the 

administration and tax laws of a contracting party.  Although TIEAs only enable fiscal 

authorities to react to known or suspected cases of tax evasion, on the whole, TIEAs support the 

general policy objectives of international taxation relating to equity and EOI. 

It has been more than 15 years since the OECD published its Harmful Tax Competition 

Report as the framework to eliminate harmful tax practices.   Since the OECD began its initiative 

against tax havens in 1998, a number of significant economic, political and legal developments 

have taken place around TIEAs.  At the outset of its initiative, there was ambivalence around tax 

havens in the OECD community and political controversy about the right of sovereigns to their 

foster their own tax rates.  Economically it has been estimated that as of 2010 the money in 

offshore tax haven accounts is more than $21 trillion and the OECD, G-20, and G-8 are unified 

in their goal to improve EOI to stop tax evasion.  Moreover, the Global Forum membership now 

includes some 120 jurisdictions and never before has there been this level of international 

cooperation around supporting the OECD standards and combating tax evasion.  From a legal 

perspective, since 2005 the Global Forum has achieved the establishment of over 1500 EOI 

relationships which allow for the exchange of information containing the OECD standards.  

Additionally, over 100 jurisdictions are participating in the Global Forum’s  Peer  Review  Process  

to implement the OECD standards. In light of both the dangers and complexities posed by 

economic globalization, the international cooperation that has taken place around TIEAs as a 

result of the work of the Global Forum merits its own recognition as an important achievement 

in making progress to defeat tax evasion.  The resulting international cooperation and 
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implementation of rules around EOI and transparency has also created new international norms 

in this field.  In retrospect, the OECD, primarily through the work of the Global Forum has made 

real and substantial strides in developing international consensus and cooperation behind the use 

of TIEAs specifically, and in the field of EOI more generally to combat tax evasion. 

The TIEA story is a bittersweet story, of success and failure.  The success of the Global 

Forum’s  work  behind  TIEAs  can  be  found  in  the  strides  that TIEAs allowed the Global Forum to 

take towards establishing international norms in EOI and transparency (however imperfect as 

noted by the 2013 Peer Review ratings) and to hit unprecedented levels of international 

cooperation.  Both of these successes helped to position the Global Forum to be more ready to 

take the next big leap to AE.  Under TIEAs, tax havens committed to overrule domestic bank 

secrecy legislation in support of information requests from tax flight jurisdictions.  However, due 

to a major design   flaw  in  TIEAs  known  as   ‘information  upon  request,’   the  practical   result  has  

been that offshore bank accounts in any tax haven with a TIEA have remained a secret in the 

absence  of   the  account  holder  being  audited  by  CRA  or   IRS.     The  standard  ‘information upon 

request’  contained  in  the  Model TIEA required tax authorities to possess much of the information 

they were seeking from the tax haven jurisdiction in order to be able to obtain specific bank 

account data to audit the taxpayer.  For these reasons, it can be argued that TIEAs may have 

supported international tax evasion by allowing undeclared bank accounts in tax havens, in the 

absence of an audit, to remain a secret.  In realizing the danger posed by continual reliance on the 

OECD standard contained in the Model TIEA in 2013 the G20 announced its commitment to 

seeing the exchange of information take place automatically. 
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An important part of the evaluation of TIEAs as an effective tool for fiscal authorities to 

combat tax evasion is the question of do TIEAs work better or worse than alternative tools to 

obtain foreign based taxpayer financial information.  The John Doe summons combined with the 

threat of criminal prosecution has marked advantages over TIEAS because they permit the IRS 

to go after groups of taxpayers whose identities are not known, and unlike TIEAs, they carry 

“teeth”  in  the  form  of  civil  and  criminal  sanctions.    The  U.S.  is  also  now  integrating  a  deferred  

prosecution program into its EOI mechanism with Switzerland. Though the final data on this 

new approach is unknown, more than 100 Swiss banks are working with DOJ, and some of them 

are paying U.S. attorneys fees to encourage undeclared account holders to participate in the 

voluntary disclosure program of the IRS. Will the U.S. now add this protocol to its other tax 

treaties?  Could or would the U.S. ever use criminal prosecution or a deferred prosecution 

program against Canada or Canadian financial institutions?  A major new alternative to obtaining 

foreign taxpayer information is FATCA.  FATCA provides the U.S. with three significant 

advantages over TIEAS, namely: (i) detailed account information; (ii) annual automatic 

exchange;;   and   (iii)   “teeth”   in   the   form   of   the   FATCA  withholding   penalty   on   non-compliant 

foreign financial institutions.  FATCA also has a number of distinct disadvantages notably its 

enormous cost for implementation and monitoring and raises any number of political, legal, 

social and moral issues, which is certainly the case in relation to the Canada-U.S. FATCA IGA 

which was signed and became effective in 2014. 

When Canada unveiled its plans for TIEAs in 2007 there were a number of competing 

policy objectives for their use concerning the deductibility of interest related to foreign affiliates, 

the promotion of international business expansion for Canadian companies, and also the issue of 

non-compliant  individual  taxpayers  resident  in  Canada.    Canada’s  growing  TIEA  network  is  an  
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important  accomplishment;;  however,  it  is  not  up  to  the  task  of  meeting  Ottawa’s  current  policy  

objective for the use of TIEAS as a tool to fight tax evasion.  In the case of audits, TIEAs can 

assist  CRA  to  administer  Canada’s  tax  laws  while  Canada  and  other  countries  are  awaiting  the  

implementation of the new AE standard.  In the interim, Canada unlike the U.S., and other 

countries, has not confronted the reality that TIEAs do not provide an effective means to combat 

international tax evasion.  Canada has failed to adapt its policy and programs to design and 

implement new strategies to increase cash hauls from tax cheats and enhance deterrence.  As 

noted in Chapter 6, there are a number of pathways Canada can explore to come up with a more 

robust stance against tax evasion, including enhancing its TIEA network.  

TIEAs are a highly complex subject which can be best understood by taking a 

multidisciplinary approach which encompasses legal, economic, political, historical, and social 

concepts.  Since its initiative in 1998 through to 2013, the OECD and later the G-8 and the G-20 

have strived to combat tax evasion principally through the use of a legal solution, the OECD 

standards as embodied in TIEAs.  Although the Global Forum now includes tax havens, the 

political and economic systems, and histories of these tax haven jurisdictions are very different 

from those of the tax flight countries.  These differences have become evident in viewing the 

difficulties many of the tax havens are having in implementing the OECD standards, and are 

likely to have in implementing AE or FATCA for that matter.  The presence of trillions of dollars 

that are still held in offshore tax haven accounts serve as a sober reminder that tax evasion 

works, and is alive and well. 

The belief by the OECD, Global Forum, and others, that international tax evasion persists 

largely because the wrong standard was  used,  “exchange  of  information  upon  request”,  and  can  
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be defeated merely by switching the standard to automatic exchange, is flawed.   The error in this 

logic can be traced to the myth that our collective histories, economies and tax systems, political 

struggles, cultures and priorities as peoples and as nations are one and the same, and they are not.  

A true partnership with tax havens through concepts like economic cooperation through tax 

harmonization (whether embodied in TIEAs or AE) will require tax flight jurisdictions to take 

note of the differences and needs of the people and governments in tax haven jurisdictions to 

work together to design new strategies to combat international tax evasion.  While progress 

continues in the field of exchange of information, that progress is likely to be slow, and its 

outcome is uncertain.  Hence, it will be up to individual countries like Canada to seize the 

initiative necessary to create a new agenda, which drawing on the successes of other countries in 

this field, will allow for the modification of TIEAs and the building of new tools to defeat 

international tax evasion.  While these efforts will require Canada to allocate new resources to 

the recommendations proposed in Chapter 6, it is likely that the combined results will generate 

revenues exceeding her investment. 

In furtherance of the research of this study it is desirable to consider the development of 

new data to increase our understanding of the complexities around the use of TIEAs and 

exchange of information to combat international tax evasion.  The following are proposed areas 

of research which if undertaken can enhance our knowledge and understanding of this field and 

broaden our options to address the problem of international tax evasion: 

1. Research directed at increasing our understanding of the amounts of deposits held in 

tax haven jurisdictions as noted in Recommendation 4.5 above. 
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2. Research directed at increasing Canada’s   understanding   of   its   offshore tax evasion 

problem by using data on its foreign reporting forms and tax returns to build a more 

detailed picture of jurisdictions where offshore deposits are more prevalent.  This 

research can also include understanding how the United States and Canada share 

information relating to interest income and other portfolio investment income. 

3. Research into different approaches to sharing the cost of requests for information 

including  ‘best  practices’  approaches  used  by  existing  countries  or  organizations  like  

the EU to foster greater participation and incentives by tax havens and requested 

countries to bolster EOI. 

4. Research into building a group request solution into TIEAs or the EOI mechanism 

under the Model Treaty to offer that benefit from the John Doe summons. What 

would such a clause look like, what would the benefits be, what would the challenges 

be (e.g., avoiding fishing expeditions). 

5. Research by Canada into the feasibility and design of a tax flight treaty with tax 

havens (using existing TIEAs) that incorporates economic cooperation through tax 

deharmonization and other incentives. 

6. Research by Canada into the greater use of criminal prosecution and John Doe 

summonses to support EOI requests whether under TIEAs or other treaties.  What has 

been the historical outcome of the use of such procedures, what are the challenges 

and likely rewards of these tools, what might the model or prototype law or tool look 

like from a legal standpoint?  

7. Research by Canadian and U.S. tax scholars into a global solution for the 

approximate 1 million Americans living in Canada whose situation after the 
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implementation of FATCA requires both interim and long term policy direction to 

mitigate the problems caused by historical compliance delinquencies, asymmetries 

between the two nations’ tax systems, and ultimately a low cost and easy expatriation 

mechanism. 
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