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Executive Summary 

 

 

This report investigated written decisions by OMB members on land 

use planning appeals between the years of 2006 and 2011. This report 

examined specific planning appeals made to the OMB under the 2005 

Provincially Policy Statement that contained a significant natural hazard 

component, i.e. flooding, erosion, and dynamic beach hazards.  

 

The impetus for this report was to expand and strengthen the 

research on OMB appeals dealing with natural hazards that was initiated 

by Jocelyn Chandler (2007). Chandler’s report was developed in response 

to recommendations made by the Ministry of Natural Resources and 

Forestry in a 2004 report entitled “Evaluation of Water Resource 

Management Strategies and Flood Damages”. The Ministry of Natural 

Resources and Forestry’s report identified a need to develop appropriate 

measures for gauging the success of the Provincial Policy Statement in 

regards to redirecting development away from flood susceptible areas.   

 

Based on the fact that research focused on the OMB’s 

interpretation and application of natural hazard polices is limited, this 

report is intended to address current information gaps that exist on the 

topic. The information of this report will also be useful to individuals and 

agencies that are involved with these specific types of OMB cases, as it 

will provide additional insight into how to allocate their resources when 

preparing for a hearing and what types of arguments may find favour at 

the Board.  
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The research questions addressed in this report include:  

 

• What are the characteristics of the appeals made to the 
Board? 
 

• What types of evidence are most commonly considered in 
reaching a decision? 
 

• Are there discernible trends in the decisions rendered by OMB 
members in regards to appeals based on natural hazard 
constraints? 

 

In order to adequately address the research questions methods 

used in previous studies by Chandler (2007), Gibson (2009), and Chipman 

(2002), which investigating the written decisions of Board Members, were 

adopted. These studies employed similar methodological frameworks, 

involving the coding and categorization of specific aspects of OMB 

appeals, in order to perform textual and numerical analysis on the 

relevant written decisions. Specifically, the methodology involved four key 

steps to undertake an analysis of the written decisions of Board members:  

 

• The first step involved identifying relevant cases using 

keyword searches through the OMB E-Decision online 

database. This initial search resulted in 187 potentially relevant 

decisions  

 

• The second step involved further examination of cases found 

through preliminary keyword searches to filter out non-

relevant cases. This screening resulted in 34 decisions to be 

further analyzed.  
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• The third step consisted of utilizing existing coding keys to 

categorize the characteristics of the relevant cases and the 

evidence cited by Board members in their final decisions.  

 

• The final step involved an in-depth analysis of a series of 

questions (see appendix E) associated with the three 

research questions. 

 

 

Key Characteristics of Appeals Made to the OMB 

 

The first task of the analysis was to examine the trends associated 

with the characteristics of the selected written decisions. The intent of this 

analysis was to identify trends in regard to appellants and defendants, 

planning application types, natural hazard constraints, and witnesses 

involved in the appeals. The findings of the report indicate that private 

development proponents were most likely to appeal a decision to the 

OMB. The majority of appeals made by private development proponents 

were in response to denial of an application by a local decision making 

authority. Appeals by a third party, which including neighbouring land 

owners and special interest groups were the second highest, with the 

majority of the appeals based on an approval of an application at the 

local level. Furthermore, Zoning By-Law Amendments and Minor Variances 

were the most common application to be appealed (35% of cases). The 

most common natural hazard constraint featured in the analyzed appeals 

was Flooding/Floodplain issues, which was discussed in 53% of the 

appeals.  
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What Types of Evidence Were Most Commonly Considered? 

 

Identifying the most frequent types of evidence/witness cited by 

Board members in their written decisions was undertaken to provide 

insight on the key policies and information Board members were founding 

their judgements on. Through the examination of the 34 cases chosen for 

review, 14 factors were highlighted as frequent considerations in the 

written decision of presiding Board members. The factors citied ranged 

from provincial and municipal policy documents to layperson evidence. 

The most common factors cited by Board members in their written 

decisions were policies from local official plans. Official plan documents 

were cited in 88% of cases. The next most commonly cited factor was 

expert evidence provided by witnesses, which was cited in 85% of cases.  

 

The predominate type of witness utilized within the 34 cases were 

professional planners. Based on the nature of the OMB as a land use 

planning tribunal it was expected that professional planners would play a 

substantial role in providing testimony on planning legislation and policies. 

The next most frequent witnesses were technical professionals. They were 

generally tasked with providing testimony on technical matters associated 

with identifying, delineating, and mitigating natural hazard constraints. In 

the majority of the cases the presiding Board member explicitly provided 

these two types of witnesses with the highest level of deference. 

 

Were Natural Hazard Constraints Properly Respected? 

 

The findings of this report indicate that Board members adjudicating 

appeals with a significant natural hazard between the years of 2006 to 

2011 consistently implemented the natural hazard policies of the 2005 
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Provincial Policy Statement. Of the 34 cases identified for analysis in this 

report, 26 resulted in a decision by the Board member in which the natural 

hazard constraint was properly respected, either through physical 

avoidance of the hazard or through the implementation of mitigation 

techniques that were approved by a local conservation authority.  

 

The overall results of this report suggest that the decisions made by 

members of the OMB on appeals containing a significant natural hazard 

component have been in keeping with the intent of both provincial and 

municipal natural hazard avoidance policies. Furthermore, The findings of 

this report, although limited in regard to sample size, can be used as 

evidence to support the argument that members of the OMB are 

effectively implementing natural hazard avoidance policies within 

provincial legislation and municipal planning documents.  

 

 

!
!
!





!

Table of Contents 

1.0 INTRODUCTION 1 

1.1 RESEARCH TOPIC 1 
 
1.2 RESEARCH QUESTIONS 3 
 
1.3 WHAT IS A NATURAL HAZARD? 4 
 
1.4 DEVELOPMENT WITHIN AREAS SUSCEPTIBLE TO NATURAL HAZARDS 7 
 
1.5 NATURAL HAZARDS AS AN AREA OF PROVINCIAL INTEREST 9 
 
1.6 RESPONSIBILITY FOR NATURAL HAZARDS IN ONTARIO 10 
 
1.7 CONCLUSION 13 
 
1.8 REPORT OVERVIEW 13 

2.0 BACKGROUND RESEARCH 15 

2.1 PLANNING IN ONTARIO 15 
 
2.1.1 AUTHORITY FOR PLANNING IN ONTARIO 16 
 
2.1.2 THE PLANNING ACT 18 
 
2.1.3 PROVINCIAL POLICY STATEMENT 20 
 
2.1.4 LEGISLATIVE REFORMS IMPACTING PROVINCIAL POLICY STATEMENT 23 
 
2.1.5 OFFICIAL PLANS AND ZONING BY-LAWS 24 
 
2.1.6 CONCLUSION 25 
 
2.2 THE ONTARIO MUNICIPAL BOARD 26 
 
2.2.1 PLANNING APPEALS IN ONTARIO 26 
 
2.2.2 HISTORY OF ONTARIO MUNICIPAL BOARD 26 
 
2.2.3 ROLE OF THE ONTARIO MUNICIPAL BOARD 27 
 
2.2.4 OMB MEMBERS 28



 
2.2.5 GUIDING LEGISLATION 28 
 
2.2.6 APPEALING TO THE BOARD 31 
 
2.2.7 HEARINGS TYPES 32 
 
2.2.8 DECISION-MAKING AT THE OMB 34 
 
2.2.9 CONCLUSION 36 

3.0 RESEARCH METHODOLOGY 37 

3.1 RESEARCH METHOD CONTEXT 37 
 
3.2 OVERVIEW OF METHOD 38 
 
3.3 CASE IDENTIFICATION (STEP ONE) 39 
 
3.4 DECISION SELECTION CRITERIA (STEP TWO) 40 
 
3.5 CODIFYING AND CATEGORIZATION OF OMB DECISIONS (STEP THREE) 41 
 
3.6 ANALYSIS OF FINAL DECISION AND RELEVANT EVIDENCE (STEP FOUR) 42 
 
3.7 CHALLENGES AND LIMITATIONS 43 
 
3.7.1 TIMEFRAME AND CASE SELECTION 43 
 
3.7.2 DETERMINING SIGNIFICANCE OF NATURAL HAZARD COMPONENT 45 
 
3.7.3 IDENTIFYING APPROPRIATE CASE TYPES 45 
 
3.7.4 IDENTIFYING CASES UNDER 2005 PPS 46 
 
3.7.5 DETERMINING THE OUTCOME OF THE HAZARD CONSTRAINT 47 
 
3.7.6 STRUCTURE AND CONTENT OF WRITTEN DECISIONS 47 
 
3.7.7 RATIONAL FOR NOT USING INTERVIEWS 48 
 
3.8 CONCLUSION 48 

4.0 FINDINGS 50 

4.1 CHARACTERISTICS OF APPEALS MADE TO THE ONTARIO MUNICIPAL BOARD 51 
 
4.1.1 WHO IS THE PRIMARY APPELLANT OF EXAMINED APPEALS? 51 



 
4.1.2 WHAT APPLICATION UNDER THE PLANNING ACT IS MOST COMMONLY APPEALED? 52 
 
4.1.3 WHAT IS THE MOST COMMON TYPE OF REPRESENTATION FOR BOTH PARTIES? 54 
 
4.1.4 WHAT NATURAL HAZARD CONSTRAINT WAS REPRESENTED MOST FREQUENTLY? 55 
 
4.1.5 WHAT TYPE OF WITNESSES PRESENTED EVIDENCE AT THE HEARING? 56 
 
4.1.6 WHAT CONSERVATION AUTHORITY REGION EXPERIENCED THE MOST APPEALS? 58 
 
4.2 CITED EVIDENCE AND CONSIDERATION OF THE NATURAL HAZARD 59 
 
4.2.1 HOW DID THE BOARD MEMBER ADDRESS THE NATURAL HAZARD COMPONENT? 59 
 
4.2.3 EVIDENCE FREQUENTLY CITIED IN WRITTEN DECISION 61 
 
4.2.4 WHAT EVIDENCE IS CITED TOGETHER? 62 
 
4.2.5 CHAPTER SUMMARY AND KEY FINDINGS 64 

5.0 CONCLUSION 66 

5.1 NATURE OF APPEALS BEFORE THE OMB 67 
 
5.2 WHAT TYPES OF EVIDENCE CAN BE CONSIDERED VITAL TO BOARD MEMBERS DECISIONS? 69 
 
5.3 WERE NATURAL HAZARD CONSTRAINTS PROPERLY RESPECTED? 71 
 
5.4 RECOMMENDATIONS FOR BUILDING AN ARGUMENT AT THE OMB 74 
 
5.5 OPPORTUNITIES FOR FURTHER RESEARCH 76 
 
5.6 CONCLUSION 79 
 
REFERENCES 80 
 
APPENDIX A: CATEGORIES AND CODING KEYS 86 
 
APPENDIX B: PRELIMINARY SCREENING OF OMB RECORDS FROM KEY WORD SEARCH 89 
 
APPENDIX C: DETAILED SUMMARY OF CASES AND ASSOCIATED APPEAL CHARACTERISTICS 94 
 
APPENDIX D: HEARING OUTCOME AND FREQUENTLY CITED EVIDENCE 95 
 
APPENDIX E: CHARACTERISTICS OF APPEALS AND EVIDENCE ANALYZED 96 
 
APPENDIX F: CASE SUMMARIES 97 





 
!
!
Tables & Figures 
 
Table 2.1: Planning Act Policies Providing Right to Appeal Decisions to OMB 

Table 2.2: Applicable Meetings and Hearings Utilized in OMB Adjudication Process. 

Table 3.1: Key Words and Terms Used in Finding Relevant OMB Cases 
Table 3.2: Example of Coding Key 
Table 3.3: Key Factors Considered by Board Members in Subject Cases 
Table 4.1: Breakdown of OMB Files with Natural Hazard Component 2005 - 2011 
Table 4.2: Appeals Made by Appellants Based on Preliminary Decision  
Table 4.3: Evidence Considered by the Board Member in Written Decision  
Table 4.4: Evidence Cited Together When Natural Hazard Constraint Respected  
Table 4.5: Evidence Cited Together When Natural Hazard Constraint Ignored 

 
Figure 4.1: Frequency of Application Types Appealed to the Ontario Municipal Board  
Figure 4.2: Frequency of Representation in Regards to Both Party and Position 
Figure 4.3: Frequency of Appeals Based on Natural Hazard Constraint Type 

Figure 4.4: Frequency of Witnesses Involved OMB Hearings  

Figure 4.5: Frequency of Appeals Based on the Regional Conservation Jurisdiction 
Figure 4.6: Outcome of the Hearings in Respect to Natural Hazard Component  
 
 





! 1 

1.0 Introduction 
!

1.1 Research Topic  
 

The Ontario Municipal Board (OMB) is an independent tribunal 

established through the Ontario Municipal Board Act that hears 

applications and appeals on a variety of municipal matters. As a quasi-

judicial body the OMB is recognized as a highly influential and contentious 

feature of the land use planning system in Ontario (Chipman, 2002; 

Krushelnicki, 2007; Moore, 2009). This report investigated the land use 

planning appeals that have been adjudicated by the OMB between 2006 

and 2011. This report examined specific planning appeals that contained 

a significant natural hazard component. For the purposes of this report the 

term ‘natural hazard’ refers specifically to the three main natural hazards 

identified in the 2005 Provincial Policy Statement, including flood hazards, 

erosion hazards, and dynamic beach hazards. For an appeal to qualify for 

analysis in this report it needed to involve development which was 

proposed within hazardous lands. Development as defined in the 

Provincial Policy Statement (2005) means:  

The creation of a new lot, a change in land use, or the construction 
of buildings and structures, requiring approval under the Planning 
Act. 

 Hazardous lands as defined by the Provincial Policy Statement (2005) 

means:  

Property or lands that could be unsafe for development due to the 
naturally occurring processes. Along the shorelines of the Great Lakes – 
St. Lawrence River System, this means the land, including that covered 
by water, between the international boundaries, where applicable, 
and the furthest limit of the flooding hazard, erosion hazard or dynamic 
beach hazard limit. Along the shorelines of large inland lakes, this 
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means the land, including that covered by water, between a defined 
offshore distance or depth and the furthest landward limit of the 
flooding hazard, erosion hazard or dynamic beach hazard limit. Along 
river, stream and small inland lake systems, this means the land, 
including that covered by water, to the furthest landward of the 
flooding hazard or erosion hazard limits 

 

Over the past several decades numerous studies and articles have 

highlighted trends showing an increasing susceptibility of Ontario 

communities to natural hazards (McRae & Watt, 2006; Fortin, 2009; 

Wainecki and Gazendam, 2004b; Shrubsole, 2001; Scott & Parker, 1996; 

Lawrence & Nelson, 1994). Researchers have identified a number of 

factors leading to the increased social, economic, and environmental 

impacts associated with natural hazards. These factors include; expansion 

and intensification of development along shorelines, the intensification of 

urban development, the aging of infrastructure, the reliance on 

engineered defensive measures, and the increased frequency and 

intensification of storm events due to climate change (Christian J. Stewart 

Consulting, 2004; Wainecki and Gazendam, 2004a; Chiotti & Lavender, 

2008; Hebb & Mortsch, 2007). In light of these trends it has become 

increasingly important that both provincial and local government bodies 

manage the potential impacts of natural hazards on development 

through land-use planning policies (Ontario Ministry of Natural Resources, 

2001, Newton, 2003).  

 

Complicating the management of impacts associated with natural 

hazards is the fact that hazardous lands are inherently controversial areas 

susceptible to land-use planning conflicts. Conflict regarding land use 

within these areas is based on the high development value of the 

property and the unpredictable and potentially hazardous nature of the 

surrounding environment (Ontario Ministry of Natural Resources, 2001). As 
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a result of the contentious nature of these lands there is a potential that 

decisions on development applications within such areas may be 

challenged or appealed to the OMB. As a result, OMB members will be 

responsible for interpreting policies and evidence to render decisions on 

how development is managed in relation to natural hazard constraints. In 

order to ensure the most efficient and effective management of natural 

hazards in Ontario it is important to understanding the trends associated 

with the types of applications that result in appeals before the OMB and 

what factors influence the rulings of Board members. 

 

1.2 Research Questions  
 

This report undertook a content analysis on appeals dealing with a 

significant natural hazard component, which were made to the Ontario 

Municipal Board (OMB) between 2006 and 2011. The specific research 

questions addressed in this report include:  

• What are the characteristics of the appeals made to the 
Board? 

• What types of evidence are most commonly considered in 
reaching a decision? 

• Are there discernible trends in the decisions rendered by OMB 
members in regards to appeals based on natural hazard 
constraints? 

The objective of this research was to provide insight into the trends 

associated with OMB decisions on appeals with substantial natural hazard 

components. Building from the objective, the goal of this report has been 

to provide planners involved with OMB hearings a better understanding of 

how the Board interprets and adjudicates appeals with significant natural 

hazard components, thus allowing for a better understanding of what 

types of arguments may find favour with the Board.  



!4 

1.3 What is a Natural Hazard? 
 

The term natural hazard as defined by the Ontario Ministry of 

Natural Resources and Forestry refers to, “Natural, physical environmental 

processes, that occur near or at the surface of the earth that produce 

unexpected events of unusual magnitude or severity” (Ontario Ministry of 

Natural Resources, 2001). In the Province of Ontario there are three main 

natural hazards as outlined in the PPS (2005); flooding hazards, erosion 

hazards, and dynamic beach hazards. For the purposes of this report the 

term natural hazard will refer explicitly to the three aforementioned 

hazards.  

 

Flooding is considered to be the most common natural hazard with 

the most significant impacts on social, economic and environmental 

systems within Ontario communities (Sandink, Kovacs, Oulahen, & 

McGillvray, 2010).  As defined in the PPS (2005) flood hazard means:  

 
The inundation, under the conditions specified below, of areas 
adjacent to a shoreline or a river or stream system and not ordinarily 
covered by water:  

a. Along the shorelines of the Great Lakes - St. Lawrence River System 
and large inland lakes, the flooding hazard limit is based on the one 
hundred year flood level plus an allowance for wave uprush and 
other water-related hazards;  

b. Along river, stream and small inland lake systems, the flooding 
hazard limit is the greater of:  

1. the flood resulting from the rainfall actually experienced 
during a major storm such as the Hurricane Hazel storm (1954) 
or the Timmins storm (1961), transposed over a specific 
watershed and combined with the local conditions, where 
evidence suggests that the storm event could have 
potentially occurred over watersheds in the general area;  

2. the one hundred year flood; and  
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3. a flood which is greater than 1. or 2. which was actually 
experienced in a particular watershed or portion thereof as a 
result of ice jams and which has been approved as the 
standard for that specific area by the Minister of Natural 
Resources;  

except where the use of the one hundred year flood or the actually 
experienced event has been approved by the Minister of Natural 
Resources as the standard for a specific watershed (where the past 
history of flooding supports the lowering of the standard). 

There are a number of factors that can lead to a variety of specific 

flooding events. Some root causes of flooding include ice jams, storm 

surges, failure of flood structures, and stormwater runoff (Sandink, Kovacs, 

Oulahen, & McGillivray, 2010). In Ontario the most common cause of 

flooding events is related to spring snowmelts, with the next most common 

cause being heavy rainfall events (Wianecki and Gazendam, 2004a).  

 

Both erosion processes and slope instability characterize erosion 

hazards in Ontario. As defined in the PPS (2005) erosion hazards means: 

 

The loss of land, due to human or natural processes, that poses a 
threat to life and property. The erosion hazard limit is determined 
using considerations that include the 100-year erosion rate (the 
average annual rate of recession extended over a one hundred 
year time span), an allowance for slope stability, and an 
erosion/erosion access allowance. 
 

Erosion process refers to the weathering or dislodging of soil particles by 

natural forces such as wind or water. Slope instability refers to the mass 

movement of large quantities of soil usually caused by increases to 

loading on a slope. The stability associated with any given slope changes 

in respect of the grade or angle of slope, loss of vegetation and erosion of 
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the slope toe (Ontario Ministry of Natural Resources & Watershed Science 

Centre, 2001). In order to define the extent of a potential erosion hazard, 

the erosion hazard limit system is used. As defined in the PPS (2005), the 

erosion hazard limit is determined using considerations that include the 

100 year erosion rate (the average annual rate of recession extended 

over a 100 year time span), an allowance for slope stability, and an 

erosion access allowance. “The stable slope allowance is intended to 

represent the natural angle of repose of the material(s) that make up the 

slope, so that if the slope were to fail, material would remain at the natural 

angle. The erosion allowance is intended to account for the distance 

(measured horizontally in metres) of erosion that is likely to occur within 

100 years from the present” (McRae & Watt Pg. 7, 2006). 

 

A dynamic beach refers to areas where there is a defined beach or 

dune feature which undergoes constant transformation as a result of 

wave and wind action, as well as shifts in water level conditions (Ontario 

Ministry of Natural Resources, 2001). As defined by the PPS (2005) a 

dynamic beach hazards means: 

 

 Areas of inherently unstable accumulations of shoreline sediments 
along the Great Lakes - St. Lawrence River System and large inland 
lakes, as identified by provincial standards, as amended from time 
to time. The dynamic beach hazard limit consists of the flooding 
hazard limit plus a dynamic beach allowance. 
 

Although quite difficult to quantify, a dynamic beach hazard is generally 

defined as beach or dune deposits with 0.3 m depth of material, having a 

width greater than 10 metres and a length greater than 100 metres, with 

five or more kilometers of offshore fetch (distance wind travels over the 

water before reaching the shoreline) (Watt and McRae, 2006). Dynamic 
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beaches are inherently unstable environments which are subject to 

change on both short and long term timescales, leading unaware persons 

to develop within areas which may not have changed for years but have 

the potential to change within a relatively short time frame (Ontario 

Ministry of Natural Resources & Watershed Science Centre, 2001).  

 

1.4 Development Within Areas Susceptible to Natural Hazards  
 

Natural hazards are often viewed through two distinct lenses, which 

produce fundamentally divergent perceptions of how to not only 

manage and mitigate the outcomes of such events, but also how to 

evaluate the existence of hazardous lands. The first school of thought is 

that processes such as flooding and erosion are inherently recognized as 

hazards, the impacts of which can and should be mitigated through the 

use of remedial measures (e.g. flood proofing, shoreline armament, slope 

stabilization) (Ontario Ministry of Natural Resources & Watershed Science 

Centre, 2001). This outlook fosters the perception that natural hazard can 

be neutralized through engineered solutions allowing for activities and 

development to be situated within areas that are susceptible to 

potentially harmful natural processes. Natural hazard management in 

Ontario during the latter half of the 20th century was based heavily on the 

implementation of structural measures to control and mitigate the 

impacts of hazards on susceptible properties (Wainecki and Gazendam, 

2004b). A report by David-Arnott & Keizer (1982) noted an increase in the 

utilization of shoreline protection structures along Lake Ontario. Between 

1934 and 1979 the percentage of the shoreline fitted with protective 

structures increased from 30% to 64%.  Literature by De Loe (2000) and 

McRae & Watt (2006) have noted that use of “hard methods” alone have 

generally been unsuccessful in preventing hazards and in some cases 
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have even increased the extent of damages to the natural environment 

and human development, by providing a false sense of security.  

 

The alternative view of natural hazards is that flooding, erosion and 

dynamic beaches are naturally occurring processes which are not 

hazards, until human activity and development encroach within the areas 

that are influenced by such processes (e.g. floodplain or costal shoreline) 

(Ontario Ministry of Natural Resources & Watershed Science Centre, 2001). 

As discussed in De Loe (2000) natural hazards, such as a flooding, are 

normal processes that are essential to a variety of ecosystems, highlighting 

the fact that the problem is “one of human behaviour rather than the 

vagaries of the hydrological system” (De Loe 2000, Pg. 357). A 

preventative approach to hazard management, e.g. directing 

development and site alteration to areas outside of hazardous lands, can 

be viewed as a direct extension of this outlook. During the 1970’s the 

preventive approach to natural hazard management, through regulatory 

land use setbacks became a prominent method of dealing with 

development in hazardous lands (Lawrence & Nelson, 1994). The 

augmentation of protective or structural methods with non-structural, 

land-use and education based measures has grown since the 1970’s and 

has now become a fundamental part of mitigating natural hazards in 

Ontario (Fortin, 2009; Conservation Ontario, 2009). Although non-structural 

methods have increased in use, the effectiveness of certain aspects of 

land-use regulation tools has been questioned (Kreutzwizer & Jan Slaats, 

1994; Shrubsole, Hammond, Kreutzwiser & Woodley, 1997). 
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1.5 Natural Hazards as an Area of Provincial Interest 
 

In Canada private homeowners are unable to purchase insurance 

for natural hazards like overland flooding and erosion, leaving much of 

burden for relief and recovery to be shouldered by various levels of 

government (Sandink, Kovacs, Oulahen, McGillivray, 2010; Insurance 

Bureau of Canada, 2013, Ontario Ministry of Natural Resources, 2001). 

According to a report prepared by Wainecki and Gazendam (2004a) 

analyzing flood events between 1990 and 2003, it was found that the 

frequency of flooding and associated damages to property and 

community disruption resulting from these events has been increasing 

since 1990. To further highlight the severity of natural hazards events in 

Ontario, Wainecki and Gazendam found that every year since 1995 a 

state of emergency/municipal disaster has been declared in Ontario, and 

that there has been a marked increase in the rate of relief payments 

made to municipalities from the province, with “some of the most 

expensive payments being made in [2002-2003]” (Wainecki and 

Gazendam 2004a, Pg. V).   

 

Other costs associated with natural hazards are not easily 

calculated into monetary terms but still have substantial impacts on the 

function of Ontario communities. Such impacts include the disruption of 

public services and economic activities, closure of institutions, damage to 

public infrastructure, and psychological impacts of displacement (Ontario 

Ministry of Natural Resources, 2001). Based on the exponential cost 

associated with damages resulting from natural hazards and the fact that 

the majority of those cost are shouldered by provincial and municipal 

governments, the Province of Ontario has recognized the seriousness of 

natural hazards and the impacts which they can have on the health and 

safety of local communities. As a result of the inherent risk to public health 
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and safety, the Government of Ontario through the Provincial Policy 

Statement (2005) has identified lands that are susceptible to natural 

hazards as areas of provincial interest. As a result of this designation, any 

decisions made regarding these areas are required by section 3.5 of the 

Planning Act to be consistent with the natural hazard policy directives 

issued under the PPS.  

 

1.6 Responsibility for Natural Hazards in Ontario  
 

 At the provincial level, planning for natural hazards is undertaken 

on a broad scale, through the development of overarching policies and 

directives. The Ministry of Municipal Affairs and Housing plays a lead role in 

identifying and protects provincial interests, and promoting sound 

infrastructure planning, environmental protection, economic 

development and safe communities. Section 4. (1) of the Ministry of 

Municipal Affairs and Housing Act outlines the responsibility of the ministry.  

4. (1) The Minister is responsible for the policies and programs of the 
Government of Ontario in relation to, 

(a) municipal affairs, including the co-ordination of programs 
of financial assistance to municipalities; 

(b) community planning, community development, 
maintenance and improvement of the built environment and 
land development; and 

(c) housing and related matters.  

The Ministry of Municipal Affairs and Housing (MMAH) is responsible for 

creating high-level policies providing direction on how natural hazards are 

to be managed. The MMAH accomplishes this through administering a 

number of statues including the Planning Act, which provides for the 
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Provincial Policy Statement. The MMAH is also responsible for review and 

approval of municipal planning policy documents, which allows them to 

ensure conformity with provincial polices.  

 

At the provincial level the Ministry of Natural Resources and Forestry 

(MNRF) is the lead administrative body in respect to developing and 

implementing emergency programs, policies, and technical standards 

dealing with natural hazards (Environmental Commissioner of Ontario, 

2011). Section 13.1 (1) of the Ministry of Natural Resources Act establishes 

the authority of the ministry to implement programs dealing with resource 

management:  

 

13.1  (1) The Minister may establish programs to promote and 
stimulate the development and management of natural resources 
in Ontario. 2006, c. 9, Sched. G, s. 1. 
 

The MNRF, pursuant to Section 2 of the Ministry of Natural Resources Act is 

also responsible for administering the Conservation Authorities Act which is 

a statue that provides legislative authority for the roles and responsibilities 

of the conservation authority system in Ontario.   

 

At the municipal level, natural hazard planning takes a more 

practical and regulatory-based approach. Through official plan policies 

and land-use regulations, such as hazard mapping and land designations, 

municipalities systematically control the physical development and use of 

land (Ministry of Municipal Affairs and Housing, 2010). Many municipalities 

have developed schedules that delineate hazardous lands and 

accompanying policies that regulate the form of development and type 

of activities that can occur within such areas (Environmental 

Commissioner of Ontario, 2012).  
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Working in conjunction with local governments at the municipal 

level to manage the impacts of natural hazards are Conservation 

Authorities. Conservation Authorities (CA) are corporate bodies created 

at the request of two or more municipalities and governed by the 

Conservation Authorities Act. Section 20 of the Conservation Authorities 

Act sets out the objects of a conservation authority:  

 
20. The objects of an authority are to establish and undertake, in the 
area over which it has jurisdiction, a program designed to further 
the conservation, restoration, development and management of 
natural resources other than gas, oil, coal and minerals. R.S.O. 1990, 
c. C.27, s. 20.  
 

Furthermore, the Conservation Authorities Act provides the legal basis for 

CA’s mandate to prevent, eliminate, or reduce the risk to life and property 

from flooding and erosion. CA’s are tasked with three central mandates 

related to the management of natural hazard impacts: 

 

• Pursuant to Section 28 of the Conservation Authorities Act, CA’s are 

authorized to regulate or permit certain activities or development 

within and along the shorelines of the Great Lakes as well as large 

inland lakes, wetlands interconnection channels, and other 

hazardous areas identified as being at risk of impacts associated 

with flooding, erosion, or dynamic beaches.  

 

• Pursuant to Section 21(n) of the Conservation Authorities Act, a CA 

has the power to collaborate and enter into agreements with 

ministries and agencies of government, municipal councils and 

local boards and other organizations. Through the terms of a service 

agreement CA’s may provide services including technical advice 

on watershed issues including sharing information regarding natural 
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hazard through detailed flood plain and erosion hazard mapping, 

and technical consultation related to costal engineering and 

stomwater management (McRae & Watt, 2006).  

 

• As outlined in the Conservation Ontario/ Ministry of Natural 

Resources/Ministry of Municipal Affairs and Housing Memorandum 

of Understanding to Address Conservation Authority Delegated 

Responsibility (2001), CA’s have been delegated responsibilities 

from the Ministry of Natural Resources and Forestry to represent the 

provincial interests regarding natural hazards encompassed by 

Section 3.1 of the Provincial Policy Statement, 2005.  Responsibilities 

include reviewing and providing comments on municipal policy 

documents and applications submitted to the Planning Act.  

 

1.7 Conclusion 
 

The preceding chapter has provided an introduction to the 

research topic through an examination of what constitutes a natural 

hazard, how such hazards impact development, the rational for 

designating hazardous areas as a provincial interest, and the 

organizations involved with managing such hazards. The overall goal of 

the chapter was to highlight the significance of natural hazard 

management with an emphasis on the role that the land use planning 

systems must play in mitigating associated impacts.  

 

1.8 Report Overview  
!

The following chapter of this report consist of a review of the 

foundational framework of land use planning in an Ontario context 

(section 2.1), followed by a brief overview of the composition, function 
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and decision making process of the OMB (section 2.2). The remaining 

chapters will be focused on a discussion outlining the structure of, and 

rational for, the research methodology employed in this report (chapter 

3), followed by an overview of the findings derived from an investigation 

of the relevant OMB case files (chapter 4). The final section of this report 

will consist of recommendations based on the information generated 

within the findings section (chapter 5). 
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2.0 Background Research 

!
The purpose of this chapter is to provide further context to the 

research topic that was identified in the previous chapter. The first section 

of this chapter will provide an overview of the basic features of the land 

use planning system in Ontario and how such features are utilized for 

managing the impacts of natural hazards on development. The second 

section of this chapter will discuss the role, composition, and procedural 

functions of the Ontario Municipal Board. The goal of this chapter is to 

outline the interconnected relationship between natural hazards, land use 

planning and the Ontario Municipal Board. 

 

2.1 Planning in Ontario  
 

The land use planning system within Ontario plays a vital role in 

ensuring the orderly and efficient development of safe and sustainable 

communities. Understanding the underlying framework that supports the 

land use system is essential for gaining an appreciation for the procedural 

mechanisms and decision making rational utilized at the Ontario 

Municipal Board.  

 

This section will provide an overview of the key mechanisms and 

policy documents, which inform how and why land use planning decisions 

are made in Ontario. The role of the province and municipalities will be 

discussed in order to highlight the dichotomous nature of planning in 

Ontario. A general overview of key planning legislation including the 

Planning Act and Provincial Policy Statement as well as local planning 

tools including official plans and zoning by-laws will be undertaken.  
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The goal of this section is to provide the reader with an outline of 

the basic features of the land use planning system with emphasis on 

policies and procedures related to the decision-making and appeal 

process.  This section will also provide a brief synopsis on how legislated 

policies and planning documents providing specific guidelines and 

regulations related to the identification and management of natural 

hazards.  

 

2.1.1 Authority for Planning in Ontario  
 

The province under section 92 of the Constitution Act (1867) has 

sole responsibility for enacting laws in regards to overseeing the creation 

and function of municipal entities. Relatively recent amendments to the 

Ontario Municipal Act, 2001, have resulted in the provincial government 

delegating greater authority for governing of local communities to 

municipal corporations themselves (Makuch, Craik, & Leisk, 2004). 

Conversely, within the past several years the provincial government has 

implemented a number of top-down planning approaches including the 

Places to Grow Act (2005), Growth Plan for the Greater Golden Horseshoe 

(2006) and Greenbelt Plan (2005). The effect of these plans has been to 

reduce the decision-making authority of local municipalities through 

placing restrictions on the types of land uses permitted within areas given 

specific designations by the provincial government.  

 

Under the Municipal Act, 2001, the provincial government 

recognizes municipalities as responsible and accountable levels of 

government able to oversee the organization of their affairs and delivery 

of essential services within their local communities. Section 11. (1) provides 

broad authority of municipalities: 
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11. (1) A lower-tier municipality and an upper-tier municipality may 
provide any service or thing that the municipality considers 
necessary or desirable for the public, subject to the rules set out in 
subsection (4). 2006, c. 32, Sched. A, s. 8. 
 

Furthermore Section 11. (2) Provides a directive for establishing matters 

under municipal control:   

(2) A lower-tier municipality and an upper-tier municipality may pass 
by-laws, subject to the rules set out in subsection (4), respecting the 
following matters: 

 
1. Governance structure of the municipality and its local 
boards. 
 
2. Accountability and transparency of the municipality and its 
operations and of its local boards and their operations. 
 
3. Financial management of the municipality and its local 
boards. 
 
4. Public assets of the municipality acquired for the purpose 
of exercising its authority under this or any other Act. 
 
5. Economic, social and environmental well-being of the 
municipality. 
 
6. Health, safety and well-being of persons. 
 
7. Services and things that the municipality is authorized to 
provide under subsection (1). 
 
8. Protection of persons and property, including consumer 
protection. 2006, c. 32, Sched. A, s. 8. 
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At the same time municipalities are also legally responsible for ensuring 

the fulfillment of requirements dictated by statues and policies within 

provincially developed legislation (Mascarin & Williams, 2013).  

 
In general the planning system within Ontario consists of provincial 

legislation developed by numerous provincial ministries, which is 

channelled through the Ministry of Municipal Affairs and Housing (MMAH) 

as a result of the one window planning service. The resulting legislation 

provides high-level policies that deliver guidance to regional and local 

municipalities in respect to the shaping of their local land use polices. 

Provincial legislation also provides the basic procedures and policies that 

are used by both decision-makers to review and pass judgement on 

development applications and by citizens to appeal those decisions to 

the Ontario Municipal Board.  

 

2.1.2 The Planning Act  
 

The Planning Act is provincial legislation that establishes a 

foundation for land use planning in Ontario. The Planning Act describes 

how land may be controlled and who is responsible for making decision 

regarding its use (Ontario Ministry of Municipal Affairs and Housing, 2010a). 

Section 1.1 of the Planning Act establishes a system of land use planning 

that recognizes the decision-making power of municipal councils, while at 

the same time ensuring that provincial policy and legislation inform 

relevant decisions made by local approval authorities: 

1.1  The purposes of this Act are, 

(a) to promote sustainable economic development in a 
healthy natural environment within the policy and by the 
means provided under this Act; 
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(b) to provide for a land use planning system led by provincial 
policy; 

(c) to integrate matters of provincial interest in provincial and 
municipal planning decisions; 

(d) to provide for planning processes that are fair by making 
them open, accessible, timely and efficient; 

(e) to encourage co-operation and co-ordination among 
various interests; 

(f) to recognize the decision-making authority and 
accountability of municipal councils in planning. 1994, c. 23, 
s. 4. 

 

Statues within the Planning Act provide both legal authority and 

procedural guidance to approval bodies in respect to supporting or 

refusing development and land-use proposals. The Act guides municipal 

decision making processes in respect to a variety of land use control 

mechanism including official plans, zoning by-laws, subdivision of land 

and minor variances. In cases where disputes arise regarding a decision, 

the Planning Act contains policies ensuring the right of citizens to appeal 

matters including, amendments to official plans, zoning by-laws and 

development approval decisions to the OMB (see Table 2.1).  

Table 2.1. Planning Act policies providing right to appeal decisions to OMB 
!
Land use Control Mechanisms Corresponding Policy 

Official Plan Section 17. (24) (36) (40), 22. (7) 

Zoning by-laws  Section 34. (11) (19), 38. (4), 41. (12), 45. (12) 

Plan of Subdivision Approval  Section 50.1. (34) (39) (43) (48) 

Consents  Section 53. (14) (19) (27) 
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The Planning Act outlines at a high level the practice of regulating 

development in respects to lands that are at risk of being impacted by 

natural hazards such as flooding or erosion. In regards to the regulation of 

development within hazardous lands, section 34(3) of the Planning Act 

states:  

Zoning by-laws may be passed by councils of local municipalities for 
prohibiting the erection of any class or classes of buildings or 
structures on land that is subject to flooding or on land with steep 
slopes, or that is rocky, low-lying, marshy, unstable, hazardous, 
subject to erosion or to natural or artificial perils. 
 

Section 34(3) provides a foundation for the regulation of development 

within lands that are potentially susceptible to the impacts of natural 

hazards. The substance of section 34(3) is expanded upon in more detail 

through guidelines and policies within the Provincial Policy Statement and 

municipal planning documents.  

 

2.1.3 Provincial Policy Statement  
 

Under the Planning Act the Ministry of Municipal Affairs and Housing 

is given the authority to issue policy statements on land use planning 

matters that are of a provincial interest (Ministry of Municipal Affairs and 

Housing, 2005). Collectively known as the Provincial Policy Statement 

(PPS), these policies are regarded as a central feature within the 

provincially led land-use planning system of Ontario (Environmental 

Commissioner of Ontario, 2012).  As stated in Part 1: Preamble of the PPS 

(2005):  

The Provincial Policy Statement provides policy direction on matters 
of provincial interest related to land use planning and 
development. As a key part of Ontario’s policy-led planning system, 
the Provincial Policy Statement sets the policy foundation for 
regulating the development and use of land. It also supports the 
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provincial goal to enhance the quality of life for the citizens of 
Ontario 

 
The Provincial Policy Statement provides for appropriate 
development while protecting resources of provincial interest, 
public health and safety, and the quality of the natural 
environment.  

 

Section 3.0 of the PPS deals with protecting public health and safety 

of Ontario communities. The main objectives of the policies within this 

section are to reduce the potential financial costs and health risk 

associated with natural and human-made hazards. The main action 

identified in the PPS to achieve a reduction of the costs associated with 

natural and human-hazards, is to direct development away from 

potentially hazardous areas where there is an unacceptable risk. Section 

3.1 contains specific policies relating to the identification and regulation 

of development in areas regarded as being susceptible to natural 

hazards: 

 

Section 3.1.1 Development shall generally be directed to areas 
outside of: 

a) hazardous lands adjacent to the shorelines of the Great 
Lakes – St. Lawrence River System and large inland 
lakes which are impacted by flooding hazards, erosion 
hazards and/or dynamic beach hazards;  

b) hazardous lands adjacent to river, stream and small 
inland lake systems which are impacted by flooding 
hazards and/or erosion hazards; and  

c)  hazardous sites 
 

Section 3.1.2 Development and site alteration shall not be permitted 
within: 

a) the dynamic beach hazard  
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b) defined portions of the one hundred year flood level 
along connecting channel (the St. Mary’, St. Clair, 
Detroit, Niagara and St. Lawrence Rivers);  

c) areas that would be rendered inaccessible to people 
and vehicles during times of flooding hazards, erosion 
hazards and/or dynamic beach hazards, unless it has 
been demonstrated that the site has safe access 
appropriate for the nature of the development and the 
natural hazard; and  

d) a floodway regardless of whether the area of 
inundation contains high points of land not subject to 
flooding. 
 

Despite the policies in section 3.1.1 and 3.1.2, section 3.1.3 states that 

certain types of development and site alternation may be permitted in 

hazardous areas identified in the aforementioned policies. Exceptions to 

section 3.1.1 and 3.1.2 include situations in which: a) A Special Policy Zone 

has been approved by the Ministry of Municipal Affairs and Housing, 

Ministry of Natural Resources as well as the local approval authority, and 

b) where development or site alteration is limited to uses that by their 

nature must be located in an area susceptible to natural hazards, such as 

a marina, boat house, and flood or erosion control structures.  

 

Expanding upon section 3.1.3, section 3.1.5 and 3.1.6 make 

exceptions for development and site alteration within the fringes of 

hazardous lands where the affects and risks to public safety are minor and 

can be managed or mitigated. In order to meet the “minor effects” 

requirement the proposed development or site alteration must be able to 

pass the following four tests:  

 
a) development and site alternation is carried out in 

accordance with floodproofing standards, protection 
works standards, and access standards;  
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b) vehicles and people have a way of safely entering and 
exiting the area during times of flooding, erosion and other 
emergencies;  

c) new hazards are not created and existing hazards are not 
aggravated; and  

d) no adverse environmental impacts will result.  
 

2.1.4 Legislative Reforms Impacting Provincial Policy Statement 
 

All decision-making bodies are required under the Planning Act to 

ensure that land use decisions are founded on, and reviewed in direct 

response to, the policies of the PPS. Issued under the authority of Section 3 

of the Planning Act, the 2005 PPS came into effect March 1, 2005. In 

conjunction with the issuance of the 2005 PPS, the MMAH enacted the 

Strong Communities Act, 2004 (SCA). One of the major results of the SCA 

was the alteration of language within section 3 of the Planning Act 

requiring that planning decisions “shall be consistent with” the PPS where it 

previously required planning decision makers to “have regard for” the PPS. 

The alteration of the provision reflects a shift in the level of deference that 

should be afforded to the directives issued under the PPS. As stated by the 

Ministry of Municipal Affairs and Housing (2005): 

Viewed in comparison to the previous implementation standard of 
‘shall have regard to’, ‘shall be consistent with’ is a higher policy 
implementation standard and is a more demanding test. It requires 
decision-makers to apply the policies and make decisions that are 
consistent with the applicable policies of the PPS.  

 
While the phrasing, as described above, is intended to be a more rigid 

standard for directing decisions on planning and development issues, it 

has been noted that there is still some flexibly in respect to the degree to 

which a decision-making body interprets and applies the applicable 

policies (Wood, 2007; Chipman, 2002).  
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2.1.5 Official Plans and Zoning By-laws 
 

Pursuant to Part III of The Planning Act municipalities in Ontario may 

adopt official plans that contain guidelines, policies and goals for 

directing long term physical development of the community while 

simultaneously ensuring the protection of the social, economic and 

natural environment within the municipality. In unorganized territories the 

Planning Act gives power to planning boards to adopt zoning by-laws 

and official plans for the respected areas. In unorganised townships the 

Ministry of Municipal Affairs is delegated as the review and approval 

authority for development applications (Ontario Ministry of Municipal 

Affairs and Housing, 2010a). 

 

Under subsection 17(24) of the Planning Act, any person or public 

bodies may file an appeal to the OMB regarding a specific provision of an 

official plan. It is important to note that official plans do not have the 

status or effect of legislative statues and they do not, by themselves, 

contain jurisdiction to restrict land use (Doumani & Foran, 2008; Ontario 

Ministry of Municipal Affairs and Housing, 2010d).  

 
Under Section 34 of the Planning Act municipalities are enabled to 

develop and pass zoning by-laws that regulates both the use of land and 

the types of structures and buildings that can be constructed on those 

lands. Zoning by-laws are used as an instrument to operationalize the 

policies laid out in the municipality’s official plan and are legally 

enforceable (Ontario Ministry of Municipal Affairs and Housing, 2010d). In 

order for a zoning by-law to be passed it must conform to an approved 

official plan (Doumani & Foran, 2008). Residents of a municipality are 

legislatively authorized to apply for an amendment to zoning by-laws. 

Based on the local authorities decision regarding a zoning by-law 
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amendment, residents under subsection 34(11) of the Planning Act, have 

the option of appealing said decision to the OMB.  

 

To manage development within and adjacent to hazardous lands, 

municipalities in Ontario implement land use designations and zoning by-

laws. These regulations are based on hazard mapping documents 

extrapolated from geotechnical and hydrologic/hydraulic studies. These 

policies and regulations are used to determine the appropriate location 

of development in potential hazardous lands in a localized context 

(McRae & Watt, 2006). Common regulations within potential hazardous 

lands include minimum setbacks of residences, accessory structures, and 

septic systems from identified floodplains or highwater marks, setbacks 

from unstable slopes or dynamic beaches (MaRae & Watt, 2006).  

 

2.1.6 Conclusion  
 

The land use planning system in Ontario is recognized as a 

hierarchical system in which varying levels of responsibility are delegated 

to provincial, regional, and local government entities. The system features 

more focused or locational specific plans and policies as one moves from 

the top to bottom. Within both provincial and municipal policies there is a 

variety of reference to the regulation of development within and 

adjacent to potentially hazardous lands.  
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2.2 The Ontario Municipal Board 
!
2.2.1 Planning Appeals in Ontario 
 

The fundamental principle underlying the decision making process 

of land use planning matters is that the interest of the individual 

landowner or developer is balanced with that of the general public of a 

community who may bear the potential externalities associated with a 

proposed action (Leung, 2003). In Ontario the Planning Act provides 

persons, public bodies or landowners the statutory right to apply for 

changes to policies and by-laws of a local municipality or appeal 

decisions made on applications by a decisions-making authority, if they 

find the results of the planning process to be unsatisfying. Appeals made 

on decisions related to applications of this nature are brought before the 

OMB. The following chapter will outline the history, role, structure, and 

prevailing rational for decision-making of the OMB. The goal of this 

chapter will be to outline both the structure and function of the OMB so as 

to provide readers with a clear understanding of how the OMB operates.  

 

2.2.2 History of Ontario Municipal Board 
 

The origin of the OMB dates back to the founding of the Ontario 

Railway and Municipal Board (ORMB) in 1906 (Ontario Municipal Board, 

2009). The rational for developing the ORMB was to create a tribunal, 

which would hold sufficient jurisdiction so as to make decisions on relevant 

railway matters independent of the legislature and courts of the time 

(Chipman, 2002). The ORMB was concerned mainly with the matters of 

regulating railway activities and associated disputes between the public, 

railway companies and the municipality. The ORMB later become 

involved in the regulation of matters associated with municipal utilities and 
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administration (Moore, 2013; Krushelnicki, 2007). Consisting mainly of 

lawyers and other professionals specializing in municipal and planning 

matters, the fundamental rational for the development of the ORMB, and 

later the OMB, was to shift the burden of decision making on locally 

focused, technically complex and inherently contentious issues from 

inexperienced and overworked politicians to a group of non-elected 

professional experts (Chipman, 2002).  

 

2.2.3 Role of the Ontario Municipal Board 
 

Changing from the ORMB to the OMB in 1932, the Board became a 

quasi-judicial entity tasked with rendering decision on applications, 

appeals and referrals on a multitude of municipal issues (Ontario 

Municipal Board, 2009). Although the OMB has been provided jurisdiction 

over a variety of financial and administrative items within the sphere of 

municipal governance, the vast majority of the board’s workload has 

been focused on planning related matters under the statutory authority of 

the Planning Act (Moore 2009; Krushelnicki, 2007).  

 

The OMB hears land use planning appeals on decisions rendered by 

a variety of designated approval authorities such as local or regional 

councils, committees of adjustment, expropriating authorities and the 

Ministry of Municipal Affairs and Housing (Ontario Municipal Board, 2009). 

Some of the recurring land use planning appeals brought before the 

Board include: zoning by-laws, official plans, subdivision plans, consent to 

sever land, minor variances, development charges, ward boundaries and 

Land compensation (Ontario Municipal Board, 2009).  
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2.2.4 OMB Members 
 

The Ontario Municipal Board consists of approximately 25 to 30 

members broken down into several full time members, a single Chair and 

several Vice-Chairs (Public Appointment Secretariat, 2014). Members of 

the board are appointed by the Ontario Cabinet with approval from 

Lieutenant Governor in Council for a probationary two year period, 

followed by a re-appointment for a three year and final five year term, 

based on review of their performance and recommendations from the 

Chair (Krushelnicki, 2007). OMB members come from a variety of 

professional backgrounds including lawyers, planners, engineers, 

accountants, architects and public administrators (Ontario Ministry of 

Municipal Affairs and Housing , 2010b).  The central responsibility of an 

OMB member is to travel to the location where a matter arises, conduct 

an appeal hearing and make a final ruling either orally or through a 

written document based on the evidence presented at the hearing and 

relevant law (Ontario Municipal Board, 2009).  

 

2.2.5 Guiding Legislation 
 

The OMB is an independent tribunal that is subject to the rules of 

natural justice as well as the Statutory Powers Procedure Act (1990), which 

“sets out the general procedural authority for all tribunals conducting 

hearings in Ontario” (Krushelnicki 2007, Pg. 52). In regards to its statutory 

authority the Board operates under the Ontario Municipal Board Act 

(OMBA), which establishing the Board’s procedural and administrative 

mechanism as well as its statutory jurisdiction. Section 37 of the Ontario 

Municipal Board Act outlines the general jurisdiction and powers of the 

Board:  

The Board has jurisdiction and power, 
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(a) to hear and determine all applications made, proceedings 
instituted and matters brought before it under this Act or any other 
general or special Act and for such purpose to make such orders, 
rules and regulations, give such directions, issue such certificates 
and otherwise do and perform all such acts, matters, deeds and 
things, as may be necessary or incidental to the exercise of the 
powers conferred upon the Board under such Act; 
 
(b) to perform such other functions and duties as are now or 
hereafter conferred upon or assigned to the Board by statute or 
under statutory authority; 
 
(c) to order and require or forbid, forthwith or within any specified 
time and in any manner prescribed by the Board, the doing of any 
act, matter or thing or the omission or abstention from doing or 
continuance of any act, matter or thing, which any person, firm, 
company, corporation or municipality is or may be required to do 
or omit to be done or to abstain from doing or continuing under this 
or any other general or special Act, or under any order of the Board 
or any regulation, rule, by-law or direction made or given under any 
such Act or order or under any agreement entered into by such 
person, firm, company, corporation or municipality; 
 
(d) to make, give or issue or refuse to make, give or issue any order, 
directions, regulation, rule, permission, approval, certificate or 
direction, which it has power to make, give or issue. 
 
(e) despite the Statutory Powers Procedure Act, to hold hearings or 
other proceedings by a conference telephone call or any other 
electronic or automated means, subject to any rules made by the 
Board under section 91 regulating their use. R.S.O. 1990, c. O.28, s. 
37; 1994, c. 23, s. 73. 

 

 In respect to the OMB’s contemporary function as a planning 

tribunal, much of the Board’s work and authority is under the Planning Act 

(Ontario Municipal Board, 2009). The Planning Act sets out who is eligible 
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to make an appeal to the Board as well as providing guidance as to what 

procedures must be followed in undertaking an appeal. The Planning Act 

also establishes the fundamental decision-making power of the board. 

Under section 34(26) of the Act the Board may:  

a) Dismiss the appeal; or  
 
b) Allow the appeal in whole or in part and repeal the by-law in 

whole or in part or amend the by-law in such manner as the 
Board may determine or direct the council of the municipality to 
repeal the by-law in whole or in part or to amend the by-law in 
accordance with the Board’s order.  

 
In regards to the Boards ability to dismiss an appeal brought before it, 

Section 34 (25) states that:  

The Municipal Board may dismiss all or part of an appeal without 
holding a hearing, on its own initiative or on the motion of any party, 
if, 

a) It is of the opinion that, 
(i) The reasons set out in the notice of appeal do not 

disclose any apparent land use planning ground upon 
which the Board could allow all or part of the appeal, 

(ii) The appeal is not made in good faith or is frivolous or 
vexatious, 

(iii) The appeal is made only for the purpose of delay, or 
(iv) The appellant has persistently and without reasonable 

grounds commenced before the Board proceedings 
that constitute an abuse of process; 

b) The appellant has not provided written reasons for the appeal; 
c) The appellant has not paid the fee prescribed under the 

Ontario Municipal Board Act; or 
d) The appellant has not responded to a request by the Municipal 
Board for further information within the time specified by the 
Board. 

 
During the first half of the 2000’s, two important pieces of legislation 

were passed which produced significant changes to the Planning Act 
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resulting in key alterations to the procedural functionality of OMB hearings. 

Bill 51 formally known as the Planning and Conservation Land Statue Law 

Amendment Act and Bill 26, known as the Strong Communities (Planning 

Amendment) Act, introduced new policies and phrases into the Planning 

Act that altered a number of features of how the OMB adjudicates 

relevant appeals. Some of the significant revisions include: 

 

• OMB members are required to make their decision “consist” with 

the Provincial Policy Statement and plans at the time of the 

decision not the application;  

• new restrictions on evidence that can be brought before the Board 

and parties that can participate; 

• extensions on the timeframe for appeals; and, 

• a requirement that the Board shall have regard to the initial 

decisions made by decision-making authority as well as the 

supporting information materials used in coming to their conclusion 

(Longo, 2007; Doumani & Foran, 2008). 

 

2.2.6 Appealing to the Board  
 
 An appeal heard before the OMB is generally identified as falling 

within one of two categories, a public appeal or a private appeal. A 

public appeal refers in general to an objection brought forward by an 

applicant, either persons or bodies, to seek a change to a decision made 

by an approval authority to change planning policies or development 

approvals. A private appeal involves a private landowner seeking 

amendment to planning policies for the purposes of ensuring the 

approval of their proposed development (Krushelnicki 2007, pg. 208). In 
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general an appeal can be filed in respect to any of the following three 

actions: 

• If a municipality rejects an application 
• If a municipality approves an application  
• If no decision is made by the municipality 

 
In order to participate in an OMB hearing an interested person or 

group must be recognized by the Board as a party or a participant. A 

party in an OMB hearing is usually characterized as the municipality 

involved in making the initial decision under review, the applicant who 

filed for an amendment, or any person who filed an appeal against the 

respective decision under examination (Ontario Municipal Board, 2009). It 

is usually required that for a party to maintain the right to be involved in a 

hearing, they must have made a written or oral submission during the 

initial public consultation phase of the decision-making process (Ontario 

Municipal Board, 2009). 

 

 A participant is identified as a person or organization that is involved in 

part of the hearing through providing statements on specific aspects of 

the appeal. A participant does not need to have given an oral or written 

submission to the respective decision making council or committee 

(Ontario Municipal Board, 2009). Participants are limited in their ability to 

call or cross-examine witnesses or to be involved in any mediation or 

procedural discussions (Krushelnicki, 2007 pg. 330).  

 

2.2.7 Hearings Types 
 

When an appeal is made to the OMB there are several types of 

hearings or meetings through which the appeal may be adjudicated. The 

type of meeting or hearing varies in regards to type of appeal, parties 
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involved and the complexity of the issue (Ontario Municipal Board, 2008). 

See table 2.2 for summarization of applicable meeting and hearing types 

used by OMB members to adjudicate relevant appeals based on issues 

being reviewed, parties involved and constraints in respects to time and 

geography.  

Table 2.2. Description of Applicable Meetings and Hearings Utilized in OMB 
Adjudication Process. 

!
 

Meeting/ Hearing Types 

 

Description of Proceedings 

 

Mediation 

Mediation is a confidential meeting in which a board 
member helps only the parties directly involved with an 
appeal reach a voluntary and mutually acceptable 
solution. Mediation can take place any time before or 
during a pre-hearing or hearing. If a resolution is not 
reached at mediation a public hearing will be scheduled 
(Ontario Municipal Board, 2008b). 
 

 

Pre-hearings 

Pre-hearing meetings are held if the appeal before the 
board is regarded as complex or is expected to 
necessitate a long hearing. Meeting is used to organize 
complicated matters, identify key parties and witnesses 
and outline the proceedings of the hearing (Ontario 
Municipal Board, 2008c). 

 

Hearings 

Hearings are undertaken quasi-judicial fashion in which 
witnesses placed under oath to provide truthful valid 
opinion evidence. There may also be lawyers present as 
well as expert witnesses to testify on relevant matters 
(Ontario Municipal Board, 2008a). 

 

Oral Hearings 

Oral hearing is the most common form of hearing used to 
adjudicate an appeal by the OMB. Oral hearings are held 
in a court like setting that is open to the public.  (Ontario 
Municipal Board, 2008a) 

 

Electronic Hearings 

Electronic hearings are used less commonly than oral 
hearings. They involve teleconference or videoconference 
call when parties are unable to attend in person hearings 
due to distance (Ontario Municipal Board, 2008a). 

 

Written Hearings 

Written hearings are recognized as being very rare form of 
adjudication. A written hearing would be appropriate for 
matters that are based exclusively of document evidence 
(Ontario Municipal Board, 2008a). 
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2.2.8 Decision-Making at the OMB 
 

Decisions made at the OMB are regarded as final unless it is proven 

that the Board erred in law, acted outside its jurisdiction, heard false or 

misleading evidence, or should consider new evidence that was 

unavailable at the time of the hearing (Ontario Municipal Board, 2008d). 

In reaching a final decision Board members take in to consideration 

evidence presented at the hearing, relevant law, provincial policies and 

the principles of good planning (Ontario Municipal Board, 2013).  

 

It is important to note that OMB hearings are conducted on a de 

novo basis, meaning that adjudicating Board members are tasked with 

reviewing applications solely on their merit, without regard for previous 

decisions by local decision making authorities or precedents from other 

cases. The hearing de novo procedure is a controversial aspect of 

decision-making at the OMB. Some critics submit that “such hearings 

ignore the efforts and the decisions of local councils and discount their 

importance in considering the merits of a matter under appeal 

(Krushelnicki 2007, pg. 83).  

 

Within recent years there have been some attempts to counter or 

weaken the de novo hearing procedure through the Planning and 

Conservation Land Statue Law Amendment Act, 2005 (Bill 51).  The Bill sets 

out a number of amendments to the Planning Act that impact the 

procedures of the OMB. Two amendments specifically impact the de 

novo hearing procedure. The first is a provision requiring the OMB to have 

regard for initial municipal planning decisions, as well as the material and 

evidence used by the decision-making authority in reaching its conclusion 

(Ministry of Municipal Affairs and Housing, 2006). The second is a provision 

placing restrictions on the evidence that can be brought into a hearing. 
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The Bill provides that information or material that was not provided to the 

municipal decision making authority shall not be admitted into the appeal 

hearing at the OMB (Ministry of Municipal Affairs and Housing, 2006). If 

new evidence is provided that is considered to have had the potential to 

materially affect the initial municipal decision, the board member must 

provide said evidence to the municipal decision maker to allow time for 

the council to reconsider the preliminary decision and to make a written 

recommendation to the Board. The general intent of these amendments 

are to shift the role of the Board from a primary decision maker, to that of 

an appellate body tasked with endorsing municipal decisions unless there 

are glaring flaws that need to be addressed (O'Melia, 2005).  

 

Decision-making at the OMB has been regarded by some 

commentators as a contentious issue. In John Chipman’s book, A Law 

Unto Itself, he asserts that the OMB has developed its own internal policies 

for guiding its decision-making that has led to the subordination of public 

policy in favour of a “private law oriented approach by giving 

precedence to the property protection aspect of planning” (Chipman 

2002, Pg 37). In other words Chipman appears to assert that the OMB has 

failed to achieve the necessary balance between both the public policy 

and private property elements of planning that should be expected of a 

planning tribunal.  

 

The points raised by Chipman (2002) are relevant to this report, in 

that, it is through provincial and municipal policies that natural hazard 

avoidance regulations are framed and implemented. The trends 

highlighted within Chipman’s study can be regarded as giving rise to 

concern in terms of the power of both provincial and municipal agencies 

to control the manner in which development is planned for in potential 
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hazardous lands, as in contentious files the final decision may be left to 

the personal disposition of the adjudicating Board member who may 

subordinate the intent of applicable hazard based policies.  

 

2.2.9 Conclusion 
!

This section has provided an overview of the role, structure and 

procedural standards of the OMB.  Specific emphasis was placed on 

outlining the jurisdiction and power of the OMB in adjudicating land use 

planning appeals. The goal of this section was to provide the reader with 

a practical understanding of how the OMB functions and what factors 

influence the decision making process of Board members.  

!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
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3.0 Research Methodology 

!

3.1 Research Method Context  
 

In order to identify and analyze OMB decisions on appeals with a 

significant natural hazard component three research questions were 

utilized.   

• What are the characteristics of appeals made to the Board? 
• What types of evidence are most commonly considered in 

reaching a decision? 
• Are there discernible trends in the decisions rendered by OMB 

members in regards to appeals based on natural hazard 
constraints? 

In order to adequately address the research questions of this report 

existing methodologies from previous studies by Chandler (2007), Gibson 

(2009), and Chipman (2002) were adopted. These studies employed 

similar methodological frameworks, involving the coding and 

categorization of specific aspects of OMB appeals, in order to perform 

textual and numerical analysis of the relevant hearings. The parameters of 

the research method utilized for this report also bare notable similarities to 

studies undertaken by Wilkinson & Eagles (2001), Berney (2003), and 

O’Hara (2008). Although the latter three reports were focused on 

examining OMB appeals with natural heritage components, the general 

intent and methodology applied to analyzing the key components of the 

hearing process and decisions is complementary to the research of this 

report. 

 

The decision to employ an established framework for undertaking 

analysis was made in order to increase the validity and reliability of the 

research. The use of existing recording instructions or slight adaptations of 
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them offers distinct advantages over the development of new 

methodologies. The use of existing methods provides the possibility of 

comparing results across different situations out of which standards or 

expectations may emerge. These standards can be used to create an 

iterative process through which the validity of the research can be 

strengthened. The utilization of an established method also allows the 

researcher to accept with “some degree of confidence that adherence 

to the instructions will yield reliable records” (Krippendorf 2004, Pg. 132).  

!

3.2 Overview of Method 
!

In order to undertake a meaningful analysis of OMB appeals with a 

significant natural hazard component this report utilized four key steps.  

 

• The first step involved identifying relevant cases using keyword 

searches through the OMB E-Decision online database.  

• The second step involved an initial examination of cases found 

through preliminary keyword searches to filter out non-relevant 

cases.  

• The third step consisted of utilizing existing coding keys in order to 

categorize the essential characteristics of the relevant cases and 

the evidence cited by Board members in their final decisions.  

• The final step involved an in-depth analysis of a series of 

questions (see appendix E) associated with three research 

questions.   

 

The following chapter discusses in greater detail each of the above 

mentioned four steps, as well as rational of the method and some of the 

challenges encountered during the research phase. 
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3.3 Case Identification (Step One) 
 

The first step of the process involved screening for cases using keyword 

searches on the E-decisions online law database located on the OMB 

website. The decision on which database would be utilized for this report 

was made to ensure consistency between this report and that of 

Chandler (2007). The selection of the OMB E-Decisions database was also 

reinforced after consultation with staff of the Queen’s University Law 

Library. The OMB E-Decisions databases provided the ability to quickly and 

efficiently filter through a large quantity of cases through the use of 

specific keywords.  

 

In order to screen for cases that include discussion of natural hazards 

combinations of relevant words were entered into the database search 

engine. Keywords used in the initial screening were based on examples 

from Chandler (2007). After multiple test screenings using different search 

words both alone and in combinations, it was determined that the word 

‘hazard’ was a key word to find relevant cases. It was determined that 

use of the word ‘hazard’ helped to ensure searches were returning 

appeals which included specific reference of natural hazards as defined 

in the PPS as well as discussion of natural hazard policies of the PPS and 

municipal planning documents. It was found that combining ‘hazard’ with 

either a physical description of the type of natural hazards that are 

identified in the PPS (2005) or another descriptive word or term associated 

with natural hazards management consistently captured relevant cases. 

A list of the search terms is presented in table 3.1.  In order to ensure that 

all relevant cases had been compiled the key words were used in 

different combinations until all the relevant returned decisions were 

duplicates of ones already found.  
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Table 3.1. Key Words and Terms used in finding Relevant OMB Cases 
!

 
Key Search Word 

 
Physical Description of 

Hazard 

Descriptive Term 
Associated with Natural 
Hazard Management 

 
 
 

“Hazard” 

“Flood” “1:100” 
“Flooding” “Great Lakes” 

“Inundation” “Geotechnical” 
“Erosion” “Karst” 
“Slope” “Flood plain” 

“Dynamic Beach” “Slope Stability” 
“Shoreline” “Hazardous Lands” 

 

All of the relevant cases identified in the initial screening stage were 

then recorded in a excel spread sheet identifying:  

• Case number  
• Nature of application 
• Decision 
• If the appealed application was submitted under 2005 PPS 

 

3.4 Decision Selection Criteria (Step Two) 
 

The next step involved undertaking a more detailed secondary 

screening of the preliminary selected cases. Based on previous reports by 

Chandler (2007) and Gibson (2009), a secondary screening of the cases 

identified in the initial screening was needed to refine the database of 

appeals to ensure that the identified cases contained relevant 

information needed to undertake further analysis. The secondary 

screening of the cases involved discerning whether the identified cases 

were: 

• Final judgments 
• Appeals that contain natural hazard issues as a significant 

component 
 
The secondary screening process also involved a summarization of some 

of the main characteristics of the appeals that were deemed relevant 
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based on the aforementioned studies. The characteristics of the selected 

appeals that were identified and recorded, including:  

• The type of application being appealed 
• Who the appellant and defendant were 
• What the natural hazard constraint was 
• Whether the appellant and defendant employed counsel or 

agent. 
 

3.5 Codifying and Categorization of OMB Decisions (Step Three) 
 

Following the recording of the information from the second 

screening into a spreadsheet, the next step of the research process was to 

undertake coding and categorization of the key aspects of Board 

members’ decisions. The information highlighted in the coding and 

categorization stage was later used as the basis for undertaking 

quantitative analysis. Coding keys and categories were adopted from 

Gibson (2009) and Chandler (2007). The analysis was founded on 

categories defining specific attributes and counts of the occurrence of 

each attribute in the written decisions of the presiding Board members. 

See table 3.2 for example of coding key and appendix A for detailed list 

of categories and coding keys. 

 

Table 3.2. Example of Coding Key 
!

  Appellant/Defendant  

PDP Private development proponent  

CDP Corporate development proponent  

MUN Municipality 

PV Provincial agency (CA/MMAH/MNR) 

TP Private/third party (neighbor/NGO) 
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3.6 Analysis of Final Decision and Relevant Evidence (Step Four)  
 

The final step of research and analysis process involved undertaking 

a quantitative analysis of the information identified through the coding 

and categorization step. The quantitative analysis was undertaken in 

order to examine three features of the appeals including:  

 

• Key characteristics of the appeals  
• The type and frequency of evidence that was considered during 

the decision-making process  
• The final decision rendered by the OMB member on the appeals.  

 
Within each of the three categories this report addressed a variety 

of specific questions developed to highlight the key characteristics and 

types of evidence utilized in the selected cases (refer to Appendix A).  For 

each of the subsections of the three categories being examined both 

graphical and textual analysis was undertaken to highlight the presence 

of any discernible trends. 

 

In order to undertake a meaningful analysis of the material and 

evidence that was considered by the presiding Board member in their 

final decision a list of key terms was adopted from Chandler (2007) and 

Gibson (2009). The list of frequently mentioned considerations was used as 

a guide during the preliminary analysis of the cases, and any factors not 

on the initial list that were found to be significantly affecting the decision 

making process of the Board members were added while any factors that 

were not mentioned were removed. The frequency of the occurrence of 

each consideration in each of the 34 cases were cataloged and 

presented in a table, with a “Y” representing that it had been directly 
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referenced by the Board member in the written decision (see Appendix 

C). The list of consideration used for this report is outlined in table 3.3.   

Table 3.3. Key Factors Considered by Board Members in Subject Cases 
 

Evidence Considered 
Planning Act  

Provincial Policy Statement  

Official Plan – Regional or Municipal 

Zoning By-law  

Expert Evidence  

Opinion Evidence  

Conservation Authority Regulations  

Good Planning  

Precedent  

Public Interest 

Administrative Error  

Technical Guidelines 

Niagara Escarpment Plan 

Greenbelt Plan 

 

In order for a factor from the list to be recorded as having a significant 

impact on the final decision there needed to be a direct reference to the 

evidence by the presiding board member. If evidence or material was 

mentioned throughout the case but not directly identified by the member 

as being considered as significant factor it was not recorded. 

!

3.7 Challenges and Limitations 
!
3.7.1 Timeframe and Case Selection 
!

The most important and time-consuming step of the report was the 

creation of a detailed database of relevant OMB hearings on which 

analysis could be performed.  In order to ensure the creation of a 
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consistent and relatable dataset this report utilized aspects of the existing 

data collection methods devised and applied in the research of Chandler 

(2007). 

 
The first step in establishing a research framework was establishing a 

time frame for study. The time frame utilized for the study was selected as 

a result of referencing the methodology used in Chandler (2007) and 

undertaking multiple key word searches using OMB e-decision online 

database. Following several tests using the key word combinations 

developed by Chandler (2007) as well as a few terms unique to this report, 

it was found that the initial time frame of 2006 to 2010 did not produce a 

sufficient number of cases with a significant natural hazard component. In 

order to expand the database so as to reach an analogous number of 

cases to Chandler (2007) the time period for the study was expanded by 

one year to 2011. Following the expansion of the study period and a 

reapplication of the key word search terms a sufficient number of cases 

(34) had been identified for further examination. It was found that using 

several combinations of multiply key words provided a strong insurance 

that all relevant appeals within the established time frame had been 

identified.  

 

A limitation of this work is the small sampling of cases with significant 

natural hazard components within the timeframe. Although the sampling 

of cases may not be high enough to conclude with statistical significance 

that the OMB is consistently applying natural hazard policies over an 

extended timeframe, the cases examined have provided sufficient 

information to comment on the manner in which Board members have 

interpreted natural hazard policies of the PPS and municipal planning 

documents between the years of 2006 and 2011.  
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3.7.2 Determining Significance of Natural Hazard Component 
!

In spite of best efforts to create a standardized methodology for 

acquiring cases with a significant natural hazard component, there is still a 

subjective aspect of determining the difference between whether the 

case includes a significant or non-significant natural hazard component. 

In keeping with the method applied by Chandler (2007) a case was 

deemed to have included a significant natural hazard component if in 

the written decision of the board member the hazard constraint was 

clearly identified as a feature of the appeal that had a significant impact 

on the decision.  Specifically, the Board member had to address the 

hazard constraint in the final decision, in terms of either being a constraint 

on the approval of the development application or as an issue that could 

be mitigated or overcome. If the natural hazard was not meaningfully 

addressed in the Board members reasons for the decision then it was not 

counted as a significant component of the appeal.  The final database 

compiled in this report is a complete collection of all appeals that dealt 

specifically with development within hazards lands affected by the three 

main natural hazards (i.e. flood hazards, erosion hazards, and dynamic 

beach hazards) as defined by the Provincial Policy Statement (2005).  

 

3.7.3 Identifying Appropriate Case Types  
!

In following the framework set out by Chandler (2007) cases that 

were to be considered appropriate for analysis were to be final decisions. 

As reviewed in section 2.3.6 of this report there are several possible types 

of hearings and meetings used in order to adjudicate an appeal that is 

brought before the OMB. In order to determine that the records brought 

forward during the keyword search were final decision a thorough 
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examination of each was completed. Through the initial screening 

process a number of cases with partial decisions were removed from the 

list because the final decisions were not made in the time frame of the 

study. Also cases that were resolved through an alternate dispute 

resolution technique including mediation, settlements, pre-hearing 

agreements, or dismissal were not included.  

!
3.7.4 Identifying Cases Under 2005 PPS 

 

The parameters of the report required that for an appeal to qualify 

as an applicable case for analysis the initial planning application had to 

have been submitted under the 2005 Provincial Policy Statement (PPS). 

The selection of the time frame of 2006 to 2011 was made in an attempt 

to ensure that the majority of the cases initially identified in the screening 

process would be applications under the 2005 PPS that came into effect 

March 1, 2005. The majority of the written decisions reviewed included 

direct reference to the 2005 PPS or to the fact that even though the 

decision was being made in the time frame the originally application had 

been submitted under the 1997 PPS which meant, pursuant to the “clergy 

principle” it would apply for the OMB hearing.  In instances where there 

was no explicit references to the applicable PPS for the application the 

case was examined to look for references to content or policies unique to 

either the 1997 or the 2005. If after examining the document there was no 

relevant content that could be used to identify the applicable PPS then 

contact was made with the municipal planning departments in order to 

determine what year the initial application was filed.  
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3.7.5 Determining the Outcome of the Hazard Constraint  
 

In reviewing the decisions made by the Board members it was 

necessary to determine how the natural hazard constraint was dealt with 

in the context of the final order delivered in the written decision. The 

method for analysing how the natural hazard constraint was addressed 

was adopted from Chandler (2007). Three possible options for how the 

hazard was addressed were used. The three categories consist of options 

pertaining to whether the hazard was: 1) ignored; 2) respected; or, 3) 

mitigated. In order for a case to have natural hazard component that is 

identified as “mitigated”, the position of the relevant Conservation 

Authority (CA) or Ministry of Natural Resources and Forestry (MNRF) was to 

be accepted. Meaning that if the decision by the Board member was to 

mitigate the hazard through some type of engineered remedial measure 

or professional study, there needed to be an indication that the local CA 

or MNR found the measure to be satisfactory with respect to their policies 

and regulations.  

 

3.7.6 Structure and Content of Written Decisions  
  

During the research phase of this report it became apparent that 

the written decisions of Board members were structured using a variation 

of styles and formats. Within all reports there were several standardized 

elements always included (e.g. description of appeal characteristics, 

appearances, and a Board order) but there was also a noticeable 

degree of dissimilarity in the manner in which the hearings, evidence, 

witnesses, and rational for the decision were identified and discussed. It 

may be beneficial for the OMB to attempt to adopt further standards 

regarding what information from the hearing processes should be 
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included in the decision and the manner in which that information is 

formulated in order to provide a more consistent and standardized 

document that may be more accessible to the public.  

!
!
3.7.7 Rational for not Using Interviews  
 

The use of either formal or informal interviews was considered during 

the early stages of developing the methodology of this report. In 

consultation with the report advisor there was a discussion regarding the 

cost and benefit of contacting and interviewing Board members to gain 

insight into the decision-making process. Interviewing relevant board 

members regarding how they perceived and rationalized materials and 

evidence utilized in relevant decisions could provide a “triangulation” of 

data between the case files, literature, and firsthand accounts (Yin 2009, 

Pg.116-117). It was decided that in respect to the timeframe of the report 

and the fact that the written decisions found on OMB e-decision 

database provide a detailed account of the rational for the Board 

members’ decision, that interviews could be excluded without hindering 

the quality of the report.   

 

3.8 Conclusion  
 

This section has provided an in depth description of the 

methodology utilized for the completion of this report, as well as a 

detailed discussion pertaining to the some of the challenges and 

limitations that were faced during the research phase.  

 

The following section will provide an overview of the findings 

generated from the research methodology.  Moving forward from the 
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findings sections, the final step of the report will involve providing 

commentary on how the Ontario Municipal Board has adjudicated 

appeals with significant natural hazard constraints, and what if any 

conclusion or recommendations can be drawn to increase the efficiency, 

effectiveness, and fairness of regulating development within hazardous 

lands.  
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4.0 Findings  
 

This chapter presents the findings of an analysis that was completed 

on the information gathered during the four steps of the data collection 

and analysis stage, as outlined in Chapter 3. The quantitative analysis was 

completed in two stages. The first section of this chapter presents the 

findings describing the characteristics of each of the 34 identified cases. 

This section includes information pertaining to common trends associated 

with the general characteristics of the appeals as outlined in Appendix E. 

The second section contains an analysis of the types and frequencies of 

evidence that were identified by the Board members in their final written 

decisions as central factors influencing their judgment of the appeals.  

 

Following the data collection phase a final set of 34 OMB case 

records were compiled for quantitative analysis. Table 4.1 provides an 

overview of the total number of OMB case files and applications within 

the time frame of this report. 

Table 4.1. Breakdown of OMB Files with a Significant Natural Hazard Component 
from 2005 – 2011 

!
 

OMB Files 
2006 - 2011 

File Received 
(Appeals and 
Applications) 

Land-use 
planning 
appeals 

 
Natural Hazard 

Component 

 
Significant Natural 

Hazard 
Component 

2006 - 2007 1,932 1,739  
 

187 

 
 

34 
2007 - 2008 1,763 1,597 

2008 - 2009 1,581 1,397 

2009 - 2010 1,332 1,117 
2010 - 2011 1,494 1,351 

Total 8,102 7,201 
!
!
!
!
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4.1 Characteristics of Appeals made to the Ontario Municipal Board 
 

4.1.1 Who is the Primary Appellant of Examined Appeals? 
 

The most frequent appellant type during the study period were 

private development proponent’s making up 16 out of the 36 appellants 

involved (44 percent), see table 4.2. Of the appeals made by private 

development proponents 13 of the 16 (81 percent) were appeals that 

were made as a result of a denial by the local decision making authority 

(e.g. committee of adjustment). Appeals made by a third party were the 

second most frequent making up 15 of the 36 appellants (41 percent). In 

contrast to private development proponents who were frequently 

appealing a denial, appeals by a third party were always a result of an 

approval by the local decision making authority. Third parties were 

commonly identified as adjacent property owners, but there were a few 

examples of associations or not-for-profit interest groups appealing the 

approval of development within areas perceived as being environmental 

sensitivity (see Appendix F, case #117 PL100345,). Appeals by commercial 

development proponents made up 3 out of the 36 appellants (8 percent) 

and were solely on decisions that resulted in denial of their application.  

 

The only case that involved an appeal by a municipality consisted 

of both a third party and the local municipality appealing an approval of 

a minor variance by a local committee of adjustment to allow a 

development (see case #45 PL060246). At the beginning of the hearing 

the applicant submitted a revised application to be considered by the 

Board member, which caused the municipality to switch from being in 

support of the appellant to being in support of the applicant/defendant. 

There were also two appeals brought forward by a conservation authority 

(see cases #118 PL090097 and #38 PL100123). Both appeals by the 
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conservation authority were in regards to an approval by the local 

committee of adjustment for development within the flood plain.   

 

Table 4.2. Appeals Made by Appellants Based on Preliminary Decision by 
Approval Authority 

 
 
 

Appellant 

 
Total 

Number of 
Appeals 

Preliminary decision made on appealed 
application  

 
Appeal of 

an 
approval 

Appeal the 
conditions 

of an 
approval 

 
Appeal of 
a denial 

Appeal of 
failure to 
render 

decision 
Private 
Development 
Proponent  

 
16 

 
3 

 
-- 

 
13 

 
-- 

Third Party  14 13 1 -- -- 

Commercial 
Development 
Proponent  

 
3 

 
-- 

 
-- 

 
3 

 
-- 

Municipality  1 1 -- -- -- 

Conservation 
Authority/MNR 

 
2 

 
-- 
 
 

 
2 

 
-- 

 
-- 
 

Total  36 17 3 16 0 

!
4.1.2 What Application under the Planning Act is Most Commonly 
Appealed? 
!

A number of the cases involved more than one appeal on decisions 

regarding different application types. In these cases the appeals were 

generally consolidated as a result of the appeals being in relation to one 

subject property or a specific policy. An example of such a case is #8 

PL051266, which involved an appeal of a consent application and a 

zoning by-law amendment application that was a condition of the 
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consent. Thus the case involved the appeal of two planning applications, 

which were counted separately for the purposes of identifying the most 

commonly appealed application type. As a result the total number of 

application types counted (46) is higher than the number of case files 

analyzed (34).  

 

The most common municipal decisions appealed were those 

pertaining to Zoning By-law amendments and minor variance 

applications, both with 35 percent (16/46). The next highest frequency of 

application types observed was Official Plan amendments at 15 percent 

(7/46). The lowest frequencies included applications for consent at 13 

percent (4/46) and subdivision at 2 percent (1/46) See Figure 4.1.  

 

 

Figure 4.1. Pie Chart visualizing the percentage of applications appealed to the 
Ontario Municipal Board based on Type  

 
!

35% 

13% 

2% 

35% 

15% 

Frequency of Application Types Appealed 

Minor Variance  

Consent  

Subdivision 

Zoning By-Law 
Amendement  

Official Plan Amendement  
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4.1.3 What is the Most Common Type of Representation for Both Parties?  
 

As a result of the OMB’s quasi-judicial nature the assistance of legal 

representative may provide certain advantages over the retaining of 

other forms of representation such as a paraprofessional agent (e.g. 

planner or architect) or self-representation. As legal experts, lawyers have 

a high level of proficiency in regards to the procedures of a hearing, 

interpretation of complex legislation and regulation, preparing and 

conveying evidence, and performing cross-examinations.  

 

In the 34 case files examined both the appellant and defendants 

were observed as being more likely to acquire the services of a legal 

representative as compared to that of other representation (agent or self-

representation) (See Figure 4.2). Seventy one percent of appellants 

acquired legal representation while an agent or self-representation 

represented only 29 percent. A higher percentage of defendants 

acquired legal representation (88 percent) as compared to appellants, 

while defendants also had a lower frequency of other representation (12 

percent). Examining representation type based on position revealed that 

parities considered pro-development were only slightly more likely to 

acquire the services of a lawyer (82 percent) as compared to parties 

considered as proponents respecting natural hazard constraint (76 

percent).  

 

Due to the narrow discrepancy between the frequency of 

representation in regard to both party status and position it would appear 

that the type of representation may not be a substantial factor influencing 

the overall trend of decision outcomes.  

!
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!
Figure 4.2. Clustered bar graph visualizing the type of representation employed 
in regards to both the party and position 
!
!
4.1.4 What Natural Hazard Constraint was Represented Most Frequently? 
!

The natural hazard constraint most frequently represented in the 34 

case files examined was flooding/flood plain. Fifty three percent of the 

cases involved discussion of flooding and its potential impacts on existing 

and proposed development (see Figure 4.3). The high frequency of cases 

featuring a flood constraint component may be explained by the historic 

patterns of settlement in Ontario on or adjacent to shorelines of rivers, 

lakes and streams (Ontario Ministry of Natural Resources, 2001).  Flooding is 

also likely to occur on a more frequent basis, usually occurring as a result 

of annual storms, ice jams, and spring freshets (Sandink, Kovacs, Oulahen, 

& McGillvray, 2010). Due to the frequency and severity of flood events in 

Ontario there has been substantial resources allocated for the detailed 

analysis and mapping of flood plains by local conservation authorities and 

provincial agencies (McRae & Watt, 2006). The development of more 
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accurate and scientifically founded models for mapping flood plains 

provides a greater ability to identify lands that are at risk of flooding.  

!

 

Figure 4.3. Doughnut chart visualizing the percentage of appeals made based 
on natural hazard constraint type.  
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municipal and provincial policy and providing their expert opinion on 

matters of how legislation and policy should be interpreted and 

implemented. Witnesses providing evidence on technical matters 

associated with natural hazards such as geotechnical studies, floodplain 

delineation, land surveys, and natural heritage features (e.g. wetlands) 

were the next most frequent group at 22 percent (32/147). Based on the 

nature of the appeals it was expected that there would be a significant 

frequency of earth science professionals and engineers. These 

professionals were generally involved in providing evidence on technical 

aspects of delineating and mitigating natural hazards as identified in the 

PPS (2005). Private/third party witnesses at 14 percent (20/147) and 

development proponents at 8 percent (12/147) were the next most 

frequent witnesses to provide evidence. The majority of the witnesses 

within these two categories were only qualified as providing “laypersons 

evidence”. There were a number of cases where the Board member 

referenced evidence provided by non-professionals as providing 

perspective that was helpful for contextualizing the issues. The remaining 

seven percent (11/147) of witnesses were professionals providing 

evidence on background matters related to the structural integrity and 

aesthetic character of subject buildings, as well as administrative issues.  
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!
Figure 4.4. Clustered bar graph visualizing the frequency of witnesses that 
provided testimony for by either the appellant or defendant during OMB hearing 
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!
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next most frequently represented CA accounting for 11 percent of cases 

(4/34). Both the Grey Sauble Conservation Authority (3/34) and Niagara 

Peninsula Conservation Authority (3/34) were involved 9 percent of cases, 

with the remaining local CA’s were involved in one or two cases 

respectively. Written decisions made with no explicit reference to a local 

CA were counted in N/A Category and accounted for 7 percent of cases 

(3/34).  

!

!
Figure 4.5.  Clustered bar graph visualizing the frequency appeals made to the 
OMB based on the regional conservation jurisdiction involved in the hearing.  
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the presiding Board member that resulted in refusal of a proposed 

development or part of the development as a result of natural hazard 

constraint. The remaining 15 cases involved a decision in which the Board 

member found that there was an opportunity to mitigate the natural 

hazard through techniques that satisfied the guidelines/policies of the 

local conservation authority. 

 

The remaining 8 cases involved a decision from the Board member 

in which the natural hazard was ignored by the board member as a result 

of their judgment that the constraint was not perceived to be an explicit 

risk to public health and safety or that it could be successfully mitigated 

despite the opinion of the local conservation authority. 

!

!
Figure 4.6. Clustered bar graph presenting the outcome of the cases based on 
whether the Board member respected or ignored the natural hazard 
component 
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4.2.3 Evidence Frequently Citied in Written Decision 
!

Through the examination of the 34 cases chosen for review, 14 

factors were highlighted as frequent considerations in the written decision 

of presiding Board members. The factors citied ranged from provincial 

and municipal policy documents to laypersons testimony (see table 4.3).  

 

The most common factors cited by Board members in their written 

decisions were policies from local official plans. Applicable official plan 

documents were cited in 30 of the 34 cases. The next most commonly 

cited factor was expert evidence provided by witnesses during the 

hearing stages (29 out of the 34 cases). Preceding factors which were 

frequently cited included the Provincial Policy Statement (27 out of the 34 

cases), applicable zoning by-laws (22 out of the 34 cases), the Provincial 

Planning Act (20 out of the 34 cases), regulations and policies of the local 

conservation authority (15 out of the 34 cases), and layperson testimony 

provided by third party/neighbours or proponents (16 out of the 34 cases). 

The remaining factors were periodically mentioned by Board members, 

but not to the same frequency as the previously mentioned factors.  

 

The next level of analysis included a breakdown of the factors that 

were referenced by Board members based on the outcome of the 

appeal in respect to whether or not the natural hazard constraint was 

respected or ignored. Comparing the relative percentages associated 

with the factors cited between the two decision outcomes, it was found 

that there was no substantial difference between the factors considered. 

Based on the comparison between the two decision outcomes it appears 

that Board members utilized the same types of evidence to support their 

decision to either ignore or respect the hazard. This suggests that policy 
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documents provide policies that can be utilized for the purposes of both 

supporting and regulating development in potentially hazardous lands. 

 

Table 4.3. Breakdown of evidence presented during OMB hearing considered by 
the Board member in the written decision disposition 
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!
 

4.2.4 What Evidence is Cited Together?  
!

When coming to decision on a hearing it is necessary for Board 

members to consider a multitude of evidence that is frequently distilled 

down to a number of key terms, as highlighted above in Table 4.3.  The 

purpose of the analysis in table 4.4 and Table 4.5 is to identify the 

frequency in which presiding Board members reference multiply pieces of 

evidence together in written decisions that respected or mitigated the 

natural hazard constraint and those decisions that ignored the hazard 

constraint.  
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The highest frequency of evidence cited together in decisions that 

respected natural hazards revolved around considerations of the expert 

evidence and local official plans (20/26). The next highest was applicable 

local official plan and PPS (19/26) and zoning by-law and PPS (19/26) both 

in 73 percent of decisions. The next highest was expert evidence and the 

PPS (17/26). Considerations of the local zoning by-law and official plan 

were recorded in 61 percent of the cases (16/26) and expert evidence 

and zoning by-laws (15/26) were cited together in 57 percent of the 

cases.   

Table 4.4. Evidence Cited Together in Cases Where Natural Hazard Constraint 
was Respected or Mitigated  

!
 PA PPS OP ZBL EE OPE CAR GP PREC PI AE GD NEP GBP 

PA  12 9 9 10 6 8 4 1 2 0 3 0 0 
PPS   19 19 17 10 10 10 3 6 2 4 0 1 
OP    16 20 12 12 10 3 6 2 4 0 1 
ZBL     15 11 9 6 3 2 2 3 0 0 
EE      14 10 10 2 6 2 4 0 0 
OPE       7 5 1 2 1 2 0 0 
CAR        4 2 2 0 3 0 1 
GP         2 5 2 0 0 0 
PREC          1 0 0 0 0 
PI           1 1 0 0 
AE            0 0 0 
GD             0 0 
NEP              0 
GBP               
!

 

The highest frequency of evidence cited together in decisions that 

ignored natural hazard constraint was the PPS and local official plans 

(6/8) and expert evidence and local official plans (6/8) each in 75 

percent of the relevant decisions. The next most common factors cited 

together included expert evidence and the PPS (5/8) and the Planning 

Act and local official plans (5/8) each at 63 percent.  
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Table 4.5. Evidence Cited Together in Cases Where Natural Hazard Constraint 
was Ignored  

 
 PA PPS OP ZBL EE OPE CAR GP PREC PI AE GD NEP GBP 
PA  4 5 3 4 1 2 1 1 1 0 1 1 0 
PPS   6 3 5 2 1 1 1 1 0 1 1 0 
OP    4 6 1 1 1 1 1 0 2 1 0 
ZBL     4 1 2 1 1 0 0 0 0 0 
EE      2 2 1 1 0 0 1 0 0 
OPE       0 0 0 0 0 0 0 0 
CAR        0 1 0 0 0 0 0 
GP         0 0 0 0 0 0 
PREC          0 0 0 0 0 
PI           0 0 1 0 
AE            0 0 0 
GD             0 0 
NEP              0 
GBP               
!
 

4.2.5 Chapter Summary and Key Findings  
!

The purpose of the analysis completed in this section was to identify 

relevant trends in the characteristics of the appeals (i.e. who brings forth 

appeals and for what reasons), the types of evidence and the frequency 

with which it was referenced by the presiding Board member as a 

significant factor in helping to reach a final decision. The goal of 

identifying these trends is to provide professionals who are involved with 

environmental planning, and specifically natural hazards, a better 

understanding of the factors leading to appeals and how the OMB judges 

those appeals when they are brought before the Board.  

 

Several significant trends that were identified through the research 

undertaken in this report are summarized on the following page. 

• Private Development Proponents were the most frequent 

appellants at 44%. 
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• Zoning By-Law Amendments and Minor Variances were the 

most common application to be appealed, both at 35%. 

• Flooding/Floodplain issues were the most common natural 

hazard component at 53%.  

• Lawyers were the most common representation for both 

appellants (71%) and defendants (88%).  

• Of the 143 witnesses that participated in the hearings, 

professional planners were the most common at 49%. 

• The presiding Board members cited 14 significant factors in 

their written decision and official plans were the most 

common cited in 88% of the appeals, followed closely by 

expert evidence in 85% of the appeals.  

• In cases that respected or mitigated the natural hazard 

component, official plans and expert evidence were cited 

together most frequently in 76% of decisions.  

• In cases were the natural hazard component was ignored the 

PPS and official plans were cited together most frequently at 

75% 

• Of the 34 cases reviewed 76% resulted in the natural hazard 

being respected or mitigated to the satisfaction of the local 

CA. 
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5.0 Conclusion  
!

The impetus for this report was to expand and strengthen the 

research on OMB cases dealing with natural hazards that was started by 

Jocelyn Chandler (2007). Chandler’s report was initiated in response to 

recommendations made by the Ministry of Natural Resources and Forestry 

in a 2004 report entitled “Evaluation of Water Resource Management 

Strategies and Flood Damages”. The Ministry of Natural Recourses and 

Forestry’s report identified a need to develop appropriate measures for 

gauging the success of the Provincial Policy Statement in regards to 

redirecting development away from flood susceptible areas. Building on 

the research of Chandler (2005), which involved an analysis of OMB cases 

under the 1997 version of the PPS between the years of 2001 to 2005, this 

research has identified and analyzed relevant OMB appeals made under 

the 2005 PPS from 2006 to 2011.  

 

This research involved an analysis of 34 cases that were presided 

over by Board members through a hearing process between the years of 

2006 – 2011. Through an in-depth examination of the written decisions, 

which included analysis focused on; the characteristics of the appeals, 

the most frequently cited evidence, and the outcome of the hearing 

process, this research has attempted to provide insight on the decision 

making process at the OMB. This research will strengthen existing data 

related to the manner in which development in hazardous lands, as 

defined in the PPS (2005), is assessed and approved at the OMB. The 

information of this report will be useful to individuals and agencies that are 

involved with these specific types of OMB cases. It will provide insight into 

where to allocate their resources when preparing for a hearing and what 

types of arguments may find favour at the Board. Finally this report has 

contributed to addressing the research gap associated with how 
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successful policies regarding natural hazards as expressed in the PPS 

(2005) have been in directing development away from lands susceptible 

to natural hazards.  

 

This chapter will provide an overview of the information generated 

throughout the research and analysis stages of this report. Discussion on 

the overall trends associated with the nature/characteristics of the 

appeals made to the OMB, the types of evidence that were frequently 

cited, whether or not Board members properly respected natural hazard 

constraints will be presented. Building from the discussion several 

recommendations and opportunities for further research will be 

presented. 

 

5.1 Nature of Appeals Before the OMB 
!

The findings of the report indicate that private development 

proponents were most likely to appeal a decision to the OMB. The majority 

of appeals made by private development proponents were in response 

to denial of their application by a local decision making authority. 

Appeals by a third party, which included neighbouring land owners and 

special interest groups, were the second highest, with the majority of the 

appeals based on an approval of an application at the local level. This 

suggests that private development proponents and neighbouring land 

owners are by far the most active in terms of appeals, which may be as a 

result of a greater sense of personal attachment to, or perceived impact 

resulting from, a proposed development. It is also interesting to note that 

the majority of appeals were not successful at overcoming natural hazard 

constraints, with the majority being subject to mitigation measures, which 

were approved by local Conservation Authorities.  
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These findings suggests that there may be an opportunity to 

increase communication (i.e. pre-consultation) and information sharing 

with regards to the intent of policies, both local and provincial, as well as 

technical information on relevant natural hazard constraints. Through 

consultation between concerned parties, municipalities and conservation 

authorities there may be an opportunity to increase understanding of 

relevant issues and potential mediation measures before an application is 

brought before a decision-making authority. This could help to ensure that 

policies are met and suitable measures are taken to address natural 

hazard impacts without the cost, in both time and money, associated with 

an OMB hearing.  

 

Recommendation: 

In an effort to initiate information sharing, municipalities and local 

conservation authorities should look to facilitate public engagement 

initiatives through public open houses, workshops, and other events. Points 

of interests may include; sharing information in regard to how natural 

hazards are defined and identified in a local context, contemporary 

natural hazard management initiatives and sharing of up to date 

mapping and policies. By opening a dialogue and informing potentially at 

risk property owners of the possible impacts of natural hazards before they 

have plans for development, there may be an opportunity to create a 

situation where applicants are more amicable to meeting local hazard 

avoidance policy requirements.  
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5.2 What Types of Evidence can be Considered Vital to Board 
Members Decisions? 
 

The predominate type of witness utilized within the 34 cases were 

professional planners. Based on the nature of the OMB as a land use 

planning tribunal it was expected that professional planners would play a 

substantial role in providing testimony on planning legislation and policies. 

The next most frequently used witnesses were technical professionals. They 

were generally tasked with providing testimony on technical matters 

associated with identifying, delineating, and mitigating natural hazard 

constraints. In the majority of the cases the presiding Board member 

explicitly provided these two types of witnesses with the highest level of 

deference. In cases where both the appellant and defendant employed 

both types of witness it was generally the witnesses who were able to 

clearly and comprehensively substantiate their evidence with provincial 

and municipal planning policies that were favoured by the Board 

member. One such case was #8 PL051266, in which both the appellant 

and the defendant employed the services of experts in coastal 

engineering. The Board explicitly stated that it preferred the evidence of 

the coastal engineer of the defendant because she applied the proposal 

relative to the PPS, while the other coastal expert did not. Furthermore, the 

evidence most frequently cited by Board members in their concluding 

remarks included official plans, expert evidence and the Provincial Policy 

Statement. These findings suggest that an important key to building a 

successful case is to focus resources on retaining professional witnesses 

who are able to articulate a clear connection between their expert 

opinion and the relevant legislation and local planning policies.  

 

Another interesting trend identified in the written decisions of the 

Board members was a push for tangible information detailing the impact 
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the relevant natural hazard would have on the proposed development. 

One such case was #38 PL100123, in which the presiding Board member 

found that the appellant, a local conservation authority, was unable to 

provide sufficient evidence to support their argument that a garage in the 

“wave uprush zone” of a flood plain would result in negative impacts to 

personal safety and property damage. Specifically, the Board found that 

since there was no evidence showing how and where the potential flood 

waters would be diverted so as to affect property and safety of the 

landowner and adjacent neighbours, the garage structure should not be 

seen as constituting the creation of a “new hazard”.  Conversely, case 

#42 PL100505 involved a decision from the Board member in which the 

delineation of a hazard zone (erosion/slope stability) was upheld based 

on the clear evidence provided in an engineering study, which included 

a geotechnical report. In this case the Board member sided against an 

argument from a local landowner who submitted layperson evidence 

that the lands would not be subject to the hazard.  

 

Recommendation:  

Based on the prominent role of planners in the OMB hearings it would be 

beneficial for municipalities and conservation authorities to provide 

opportunities for planning staff to undertake OMB training courses. These 

courses should provide planners with information on the function, guiding 

polices and basic procedures of the OMB. More specific courses 

regarding topics such as natural hazards policies could also be offered to 

those planners involved in the relevant fields. In order to facilitate relevant 

courses partnerships between Conservation Ontario, Ontario Professional 

Planner Institute, Ministry of Natural Resources and Forestry and the Ministry 

of the Environment and Climate Change should be pursued.    

!



! 71 

5.3 Were Natural Hazard Constraints Properly Respected? 
!

The findings of this report indicate that Board members adjudicating 

appeals with a significant natural hazard component have generally 

been consistent with provincial policy interests. The Board members also 

afforded a significant level of deference to the advice of agencies 

responsible for natural hazard management in Ontario (e.g. conservation 

authorities). Of the 34 cases identified for analysis in this report, 26 resulted 

in a decision by the Board member in which the natural hazard constraint 

was properly respected, either through physical avoidance of the hazard 

or through the implementation of mitigation techniques that were 

approved by a local conservation authority.  

 

It is interesting to note that out of the 26 cases where the natural 

hazard was respected, 15 involved decisions in which a mitigation 

response to the natural hazard constraint was considered sufficient. A 

number of these 15 cases included structural engineering responses for 

mitigating the natural hazard constraint on the property. In case #45: 

PL060246 the Board member and conservation authority were satisfied 

that the installation of coastal engineering works (i.e. concrete shorewall) 

removed the threat of potential flooding and erosion hazards on the 

subject property. Similarly, case #117: PL100345 involved a decision by the 

Board member to allow for new development on a property identified as 

being susceptible to dynamic beach and flooding hazards, based on the 

installation of protective engineering works along the shoreline. 

Professional water engineers used by both the appellant and defendant 

were in disagreement about the appropriateness of mitigating the natural 

hazard constraints associated with the subject site. The arguments in this 

particular case are of interest as they are representative of the two 

contrasting views of whether impacts of natural hazards on development 
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can be mitigated through structural means or whether development 

should be explicitly directed outside of hazard lands. Reports submitted by 

the applicant’s water engineering consultant provided an overview of the 

dynamic beach limit, flood-proofing standards, and structural protection 

works to be implemented to ensure mitigation of the relevant hazards. The 

appellant’s engineers submitted that an EIS should be required in order to 

determine the potential risk to safety and the environment. The 

appellant’s engineers were highly critical of the study and opinions of the 

defendant’s engineers, especially in regard to their assurance that 

structural features would be sufficient to mitigate flooding and erosion 

hazards which were shown as having caused significant damage in the 

past. The Board member ending up presiding with the defendant thus 

allowing the development based on the fact that the local conservation 

authority had agreed with the findings of the defendant’s report, that the 

engineering solutions were sufficient in mitigating the potential natural 

hazards on the site.  

 

These cases seem to highlight that there is still a certain presumption 

that structural methods can be regarded as appropriate ways of 

overcoming natural hazard constraints. This outlook can be seen as slightly 

disconcerting given the multitude of literature, as identified in Chapter 1, 

focused on the issues surrounding the long term inadequacies of relying 

on structural response as a means for allowing development within 

potentially hazardous areas. It is important to note that there are nuanced 

situations in which feasible options for directing development outside of 

hazard areas are limited. Examples include properties on which 

development already exists, or where the entirety of a lot of record is 

subject to a natural hazard, yet the owners still wish to redevelop. In these 
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situations mitigation measures through engineering solutions can provide 

a safer environment for development.  

 

Recommendation:  

Based on the decision trends regarding the approval of structural 

engineering responses to overcome natural hazards, consideration for 

applying stricter requirements for when engineering responses should 

considered acceptable should be implemented. The Provincial Policy 

Statement (2005) allows exceptions for development and site alteration 

within the fringes of hazardous lands and hazardous sites where the 

effects and risks to public safety are minor.  In order to meet the “minor 

effects” requirement the proposed development or site alteration must be 

able to pass the following four tests:  

a) development and site alternation is carried out in 
accordance with floodproofing standards, protection 
works standards, and access standards;  

b) vehicles and people have a way of safely entering and 
exiting the area during times of flooding, erosion and other 
emergencies;  

c) new hazards are not created and existing hazards are not 
aggravated; and  

d) no adverse environmental impacts will result.  
 

A stricter requirement to ensure development is completely outside of 

hazardous lands may be to stipulate that all development must be 

located outside of lands impacted by natural hazards unless it is physical 

unfeasible to locate outside of the hazard extent. Such a requirement 

may ensure that structural responses are a last resort in attempting to 

manage the impacts of natural hazards on development.   
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5.4 Recommendations for Building an Argument at the OMB  
! !
 Based on the results of the analysis in this report it is difficult to 

develop recommendations on how to improve the adjudication of 

natural hazard based appeals at the OMB. The findings of this report 

suggest that within the timeframe analyzed Board members were 

consistently implementing the natural hazard policies of the Provincial 

Policy Statement (2005) and municipal planning documents. Furthermore, 

the natural hazard policies of the PPS were seen as providing sufficient 

directives to ensure avoidance or appropriate mitigation of development 

on hazardous lands. However, the findings from the 34 cases analyzed in 

this report have provided evidence to reinforce several best practices 

when formulating an argument for an OMB hearing involving a natural 

hazard component: 

 

• Evidence presented at a hearing should be focused and should 

provide explicit details about the relevant natural hazard. Evidence 

provided by laypersons may provide helpful background about the 

subject lands or the history of development. That being said, it is 

important to have expert witnesses who provide details concerning 

the delineation of the hazard, the predicted impacts of the hazard, 

and appropriate mitigation measures specific to the subject lands. 

In the cases examined, Board members favoured expert evidence 

that was clearly tied back to provincial and local planning policies 

and also to the local conservation authority policies. A relevant 

example is in case #23 PL061127 in which a consulting engineer 

used by the appellant was found to be unfamiliar with local 

planning policies and CA guidelines. In the case the Board member 

explicitly stated preference for evidence that was tied to policies 

PPS and guidelines of the local CA. 
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• It is important to ensure that the appropriate witness is retained to 

provide evidence on technical topics. For example If a case deals 

with flooding hazards, information relating to hydrological analysis 

provided by a hydrological engineer with experience in coastal 

process would generally be preferred over evidence from an 

environmental technician or planner. Conversely, a professional 

planner as opposed to an engineer, surveyor or environmental 

consultant should provide evidence regarding interpretation of the 

intent of provincial and local land use planning policies.  

 

• Arguments should be based on evidence specific to an explicit 

issue, as opposed to broad or vague concerns about potential 

impacts or environmental issues. Board members provide the 

greatest amount of deference to tangible and relevant evidence 

founded on or supported by professionally accepted standards. 

Furthermore, evidence should outline clearly the physical extent of 

the hazard and the potential impacts of the hazard on 

development.  

 

• Based on the findings of this report it was found that the OMB is 

generally reluctant to stray from provincial and municipal planning 

policies. As such it is essential to have careful consideration for and 

knowledge of local planning documents such as official plans and 

zoning by-laws as well as the Provincial Policy Statement. 

Understanding the intent of the policies is just as important 

especially in regard to natural hazard policies, which may be 

interpreted differently depending on the extent and severity of the 

hazard. Generally Board members prefer strict interpretations of 

avoidance policies when development is located in clearly defined 
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hazard areas, while development adjacent to, or on the fringe of, 

lands impacted by hazards usually result in a more flexible 

interpretation of the policy. 

 

• In general the opinion of local conservation authorities is a 

significant determinant for natural hazard cases at the OMB.  In 

arguing a case with a significant natural hazard component before 

the OMB it is important to involve the local conservation in some 

capacity. The findings of this research suggest that Board members 

generally provide a significant level of deference to the opinion of 

conservation authority staff regarding the extent of natural hazards 

and the appropriateness of mitigation measures.  

 

5.5 Opportunities for Further Research 
!

As previously noted in Chandler (2007), there is limited information 

on the subject of how natural hazards constraints have been interpreted 

at the OMB. This report can be regarded as a continuation of Chandler’s 

report, with the intent of adding to the study of natural hazards constraints 

and how they are considered in the land use planning system of Ontario. 

Moving forward from this report there are a number of opportunities for 

further research to be completed on the subject matter. Potential projects 

include a continuation of the research methodology utilized in both this 

report and Chandler (2007) for appeals heard at the OMB before the time 

frame utilized by Chandler or for the years following the timeframe of this 

report. Research undertaken within these time frames would be helpful for 

bolstering information on the manner in which natural hazard constraints 

have been considered under both past and more recent policy regimes 

(e.g. PPS 2014). This research would help to provide a more robust dataset 
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from which trends related to natural hazards appeals at the OMB could 

be identified and subjected to further analysis. This research would help to 

gauge the progression of how natural hazard constraints have influenced 

land use planning decisions at the OMB. This research would be useful for 

identifying trends under the different iterations of the PPS. This information 

could also provide for a more comprehensive response to the question 

posed by MNRF, with regard to how successful the Provincial Policy 

Statement has been in redirecting development away from areas 

susceptible to natural hazards.   

 

Another opportunity for further research would be to use the data 

compiled in both this report and Chandler (2007) to undertake a 

comparative analysis of cases analyzed in the two study periods. The 

intent of this analysis would be to identify if decision-making on appeals 

with natural hazard constraints in the two study periods was impacted by 

legislative amendments made to the Provincial Policy Statement. A study 

of this nature could include a detailed comparison of the characteristics 

of the appeals and the types of key evidence cited by Board members in 

their decisions to identify trends or explicit variations between the data 

sets. This research would help to provide a more detailed response to 

whether or not legislative reforms to the PPS have had their desired 

impacts when applied in on-the-ground situations.  

 

As discussed earlier in this report (Chapter 1) Conservation 

Authorities (CA) pursuant to section 28 of the Conservation Authorities Act 

are authorized to regulate or permit certain activities or development, 

which may be impacted by natural hazard, along the shorelines of 

waterbodies and watercourses across Ontario. When issues arise during 

the permitting process (e.g. application being refused or an applicant 
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objecting to conditions of an approval) the Conservation Authority Act 

affords the applicant the right to a hearing before an Executive Hearing 

Committee of the local conservation authority. If the applicant is refused 

permission or is still opposed to conditions imposed by the Executive 

Hearing Committee, they can appeal to the Ministry of Natural Resources 

and Forestry to have their concerns heard before the Mining and Lands 

Commissioner. The Mining and Lands Commissioner is appointed under 

the Ministry of Natural Resources Act to hear appeals from the decisions of 

CAs made under the Conservation Authorities Act. Similar to the Ontario 

Municipal Board, the Mining and Lands Commissioner is an independent 

court that rules on disputes based on applications made under certain 

provincial legislation. A similar study involving a review of appeals made 

to the Mining and Lands Commissioner under the Conservation Authorities 

Act could provide another avenue for analysis in regard to the how 

development is managed in situations where natural hazard constraints 

are present.   

 
Lastly, It may be interesting for future researchers to undertake a 

similarly study focused on other provinces within Canada. Although results 

may not be directly relatable based on the fact that each province has 

their own form of planning tribunal or board, each with a distinct 

legislative foundation and jurisdiction, it would be interesting to gauge the 

extent to which natural hazards planning is undertaken across the 

country.  This research would be beneficial in that it would allow for a 

comparison of how other provinces identify natural hazard and how they 

implement land use planning policies as a tool for avoiding potential 

impacts to public safety and property.  
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5.6 Conclusion 
!

The utilization of land use planning as a primary tool for ensuring the 

avoidance of impacts to both public safety and property is regarded as 

an effective strategy for dealing with natural hazards. Gaining a more 

detailed understanding of how the OMB adjudicates appeals with 

significant natural hazard components is an important issue for the field of 

urban planning, especially in the current climate of more frequent and 

devastating natural hazard events in Ontario. The overall results of this 

report suggest that during the study period decisions made by Board 

members on cases containing a significant natural hazard component 

have been in keeping with the intent of both provincial and municipal 

policies. The findings of this report, although limited in regards to sample 

size, can be used as evidence to support the argument that members of 

the OMB are effectively implementing natural hazard avoidance policies 

within the PPS and municipal planning documents.  

 

 

 

 

 

 

 
!
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APPENDIX A: Categories And Coding Keys 
 
 

Case Information 

Entry  Preliminary case 
identification # 

Case 
information 

OMB case # 

 
 

Appellant/Defendant 

PDP Private development 
proponent  

CDP Corporate development 
proponent  

MUN Municipality  

PV Provincial Agency 
(CA/MMAH/MNR) 

TP Private/third party 
(neighbour/NGO) 

 
 

Type of Planning Application 

MV Minor variance  

OPA Official plan amendment  

SEV Severance / consent  

ZBA Zoning by-law amendment  

SUB Plan of subdivision  

SPC Site plan control 

 
 
 
 
 
 
 
  
 
 

Initial Municipal Decision 
A Approved  
AC Approved with conditions  
D Denied/refused  
ND No decision made  

Natural Hazard Constraint 

FL Floodplain  
DB Dynamic beach  
SL Slope stability/erosion 

Decision Status 
D Decision  
M Mediated outcome  
N/A Not applicable  
NS No significant discussion or 

dimension of hazard 
P Preliminary decision 
S Settlement reached  
W Appeal withdrawn  

Representative 
L Lawyer  

 
O 

Other (agent, planning consultant, 
self-representation, etc.)  

Under the 2005 PPS? 

Y Yes, under the 2005 PPS 

N No, under the 1997 PPS 
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Evidence 
Agency Witness 

CA Conservation Authority  ADM Administrator (secretary-
Treasurer, General 
Manager, etc.) 

DP Development Proponent  AR Architect  

MAH Ministry of Municipal 
Affairs and Housing  

BIO Professional 
Biologist/Ecologist/ 
Forester 

MNR Ministry of Natural 
Resources 

LAR Landscape Architect  

MUN Municipality  LAW Lawyer  

TP Private/Third Party OLS Ontario Land Surveyor  

 PE Professional Engineer (civil, 
geotechnical, etc.) 

PP Professional Planner  

PWE Professional Water 
Engineer  

RO Regulatory Officer 
(Conservation Officer, By-
Law Officer, etc.) 

TEC Technician (Certified 
Engineering Technician, 
Planning Technician, etc.) 

BO Building Official  

DP Development Proponent 
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Factors Considered by Presiding OMB 
Members in their Written Decisions 

PPS 2005 Provincial Policy Statement  

OP Official Plan (Local, Regional) 

ZB Applicable Zoning By-Law  

EE Expert Evidence  

PREC Precedents  

PI Public Interest 

PA Planning Act 

AE Administrative Error 

CAR Conservation Authority 
Regulations  

GD Guideline Documents 
(technical standards and 
evaluative criteria) 

OPE Opinion Evidence Provided by 
Lay-persons 

GP Good Planning 

NEP Niagara Escarpment Plan 

GBP Greenbelt Plan 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
!

OMB Final Decision 
AL Allowed Appeal  

ALC Allowed Appeal with 
Conditions 

DI Dismissed Appeal  

Impact of Final Decision in Relation to 
Natural Hazard 

N Mitigated (hazard is mitigated 
to the satisfaction of CA or 
MNR) 

HC Hazard constraint is respected 
and development is not 
supported 

HI Hazard is ignored and 
development is supported 
despite constraint 
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APPENDIX B: Preliminary Screening of OMB Records From Key Word 
Search 
!

Entry OMB Case # Nature of 
Application 

Decision 
Status 

PPS 2005 

1 PL090265 OPA/ZBL D Y 
2 PL070864 OPA/ZBA D Y 
3 PL090678 OPA NS Y 
4 PL061050 ZBA D Y 
5 PL050676 OPA D Y 
6 PL081205 SEV NS Y 
7 PL060398 MV NS -- 
8 PL051266 SEV D Y 
9 PL100515 MV D Y 
10 PL090481 ZBA D Y 
11 PL070441 OPA M Y 
12 PL060322 SUB/ZBA D Y 
13 PL060001 OPA S -- 
14 PL050602 SEV D N 
15 PL100630 OPA NS Y 
16 PL100631 OPA NS Y 
17 PL100632 ZBA NS Y 
18 PL091083 SUB/ZBA NS Y 
19 PL090097 MV D Y 
20 PL080348 MV NS Y 
21 PL080129 MV NS Y 
22 PL071022 MV D Y 
23 PL061127 OPA/ZBA D Y 
24 PL081448 MV D Y 
25 PL081003 MV NS Y 
26 PL090355 MV D Y 
27 PL050812 ZBA D N 
28 PL040791 OPA/ZBA NS Y 
29 PL050631 ZBA D Y 
30 PL060770 ZBA/SEV NS Y 
31 PL090057 MV D Y 
32 PL050276 ZBA/MV NS N 
33 PL080198 MV NS Y 
34 PL090383 SUB NS Y 
35 PL060044 MV/SEV NS Y 
36 PL051306 SEV D N 
37 PL091011 SUB/ZBA NS Y 
38 PL100123 MV D Y 
39 PL080999 SEV D Y 
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40 PL050340 ZBA D N 
41 PL060924 OPA/ZBA/SUB NS -- 
42 PL100505 - 

PL100947 ZBA 
D Y 

43 PL070319 OPA/ZBA NS Y 
44 PL090560 SEV/MV NS Y 
45 PL060246 MV D Y 
46 PL081056 MV NS Y 
47 PL051281 ZBA NS -- 
48 PL070489 MV NS -- 
49 PL100695 SEV NS -- 
50 PL090025 MV NS -- 
51 PL070074 MV NS -- 
52 PL060983 MV NS -- 
53 PL060694 MV NS Y 
54 PL050556 OPA/ZBA D N 
55 PL060191 MV NS -- 
56 PL100580 ZBA/SUB NS -- 
57 PL070042 MV NS -- 
58 PL050596 OPA/ZBA/SEV NS N 
59 PL090660 MV/SEV NS Y 
60 PL051076 ZBA/SEV NS Y 
61 PL060417 ZBA NS Y 
62 PL040090 ZBA NS -- 
63 PL050999 ZBA/SUB NS -- 
64 PL061047 SEV NS Y 
65 PL080723 OPA NS -- 
66 PL090797 ZBA NS -- 
67 PL060175 MV NS -- 
68 PL080714 MV NS Y 
69 PL080765 - 

PL090495 ZBA D Y 
70 PL051228 OPA/ZBA NS Y 
71 PL051127 SUB/ZBA/SPC NS N 
72 PL060214 OPA/ZBA/SPC D N 
73 PL040816 ZBA/OPA/SEV NS N 
74 PL060664 SEV NA -- 
75 PL081088 MV S -- 
76 PL060350 ZBA S -- 
77 PL060170 ZBA D N 
78 PL070337 ZBA/SEV NS Y 
79 PL090985 MV NS Y 
80 PL070645 ZBA/OPA NS Y 
81 PL060276 SEV NS Y 



! 91 

82 PL060846 MV D Y 
83 PL040025 OPA/ZBA NS N 
84 PL070493 ZBA/OPA NS Y 
85 PL070625 OPA/ZBA NS -- 
86 PL041053 SPC NS N 
87 PL060613 SUB/ZBA NS Y 
88 PL061250 SUB/OPA/ZBA S -- 
89 PL061251 SUB/OPA/ZBA S -- 
90 PL070696 SUB/OPA/ZBA S -- 
91 PL090607 ZBA NS Y 
92 PL090520 OPA NS Y 
93 PL091188 ZBA NS -- 
94 PL100232 OPA/ZBA NS -- 
95 PL061242 SUB/ZBA NS Y 
96 PL040812 SUB/OPA/ZBA NS N 
97 PL100109 SUB/OPA/ZBA NS Y 
98 PL090104 OPA/ZBA NS Y 
99 PL100102 OPA NS -- 
100 PL051314 OPA/ZBA NS N 
101 PL061112 OPA NS N 
102 PL080335 OPA/ZBA NS N 
103 PL080565 SPC NS N 
104 PL081019 MV S Y 
105 PL070081 MV S Y 
106 PL051313 SEV/MV D Y 
107 PL070163 SEV NS Y 
108 PL101201 OPA/ZBA/SPC NS Y 
109 PL110434 MV NS Y 
110 PL101076 OPA/ZBA/SEV D Y 
111 PL101432 ZBA D Y 
112 PL100942 SUB/ZBA NS Y 
113 PL110268 SEV/MV NS Y 
114 PL101191 ZBA NS Y 
115 PL091193 OPA/ZBA D Y 
116 PL100630 OPA/ZBA NS Y 
117 PL100345 ZBA D Y 
118 PL100979 OPA D Y 
119 PL070594 SEV S Y 
120 PL100382 ZBA/SEV S -- 
121 PL100291 OPA/ZBA NS Y 
122 PL101329 ZBA NS Y 
123 PL080016 OPA/ZBA/SUB NS Y 
124 PL100682 ZBA/SUB S Y 
125 PL100648 ZBA NA Y 
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126 PL101236 OPA/ZBA S Y 
127 PL070728 ZBL S Y 
128 PL090940 MV D Y 
129 PL100497 SEV S Y 
130 PL070002 SEV D Y 
131 PL070327 MV/SEV NS Y 
132 PL020603 OPA D N 
133 PL071070 SEV NS Y 
134 PL101149 OPA D N 
135 PL050340 ZBA NS Y 
136 PL090560 SEV/MV NS Y 
137 PL060001 OPA S Y 
138 PL100102 OPA NS Y 
139 PL091011 SUB/ZBA NS -- 
140 PL030139 SPC/ZBA S -- 
141 PL091005 MV NS -- 
142 PL070827 MV NS Y 
143 PL060768 MV NS -- 
144 PL090391 OPA/ZBA NS Y 
145 PL100484 SEV/MV NS Y 
146 PL990713 OPA/ZBA/SUB NS -- 
147 PL081269 ZBA/SUB NS Y 
148 PL040880 ZBA/SPC NS Y 
149 PL080557 ZBA NS N 
150 PL100738 ZBA D Y 
151 PL050616 ZBA NA Y 
152 PL100315 MV D Y 
153 PL100651 MV NS Y 
154 PL081236 MV NS Y 
155 PL070851 ZBA D Y 
156 PL080560 ZBA S -- 
157 PL090365 MV NS Y 
158 PL100409 SEV NS -- 
159 PL070889 ZBA NS Y 
160 PL110403 SUB/ZBA NS -- 
161 PL100222 SEV/MV D Y 
162 PL090706 ZBA S Y 
163 PL070975 MV NS -- 
164 PL091174 SUB/ZBA S Y 
165 PL101187 MV NS Y 
166 PL070698 ZBA NS Y 
167 PL081621 OPA/ZBA/SUB S -- 
168 PL070872 MV NS Y 
169 PL031324 OPA S -- 
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170 PL060044 SEV/MV NS Y 
171 PL090007 MV S Y 
172 PL060069 ZBA S Y 
173 PL060704 MV NS -- 
174 PL081286 ZBA NA Y 
175 PL060286 OPA/ZBL/SUB S Y 
176 PL100316 SEV NS Y 
177 PL070987-

PL070985 SEV NS Y 
178 PL070337 SEV/ZBA NS Y 
179 PL060229 OPA S Y 
180 PL070055 ZBA/SUB S Y 
181 PL070161 ZBA NS -- 
182 PL061038 ZBA S -- 
183 PL050735 ZBA S -- 
184 PL041068 SEV D N 
185 PL110676 MV D Y 
186 PL030696 OPA S -- 
187 PL070899 SEV NS Y 
 
*Case files with -- symbol in the PPS category represent cases where there was 
no direct reference to applicable PPS and there was no significant discussion of 
natural hazard, or a settlement was reached, so the there was no further inquiry 
in order to find applicable PPS.  
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
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APPENDIX C: Detailed Summary of Cases and Associated Appeal 
Characteristics  
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!
!



# OMB Case 
# 

Application Type Municipal 
Decision 

Appellant Agent Defendant Agent Natural 
Hazard Issue 

CA 

1 PL090265 OPA/ZBA D PDP L MUN L FL LPRCA 
2 PL070864 OPA/ZBA A TP O MUN/CDP L FL/SL NPCA 
4 PL061050 ZBA D CDP L MUN/TP L FL NDCA 
5 PL050676 OPA A PDP L MUN L FL/SL ABCA 
8 PL051266 ZBA/SEV AC TP O MUN L FL/DB GRCA 
9 PL100515 MV D PDP L MUN O FL GSCA 

10 PL090481 ZBA D PDP L TP L FL GSCA 
12 PL060322 SUB/ZBA D CDP L MUN L FL MVCA 
19 PL090097 MV AC PV L PDP L FL CRCA 
22 PL071022 MV D PDP L MUN L SL CRCA 
23 PL061127 OPA/ZBA A PDP L MUN/TP L FL NDCA 
24 PL081448 SEV/MV A / D TP/PDP L MUN/PDP L FL N/A 
26 PL090355 MV D PDP L MUN L SL CRCA 
29 PL050631 ZBA/MV A / D TP L MUN/PDP L FL/SL ABCA 
31 PL090057 MV D PDP L MUN L SL CRCA 
38 PL100123 MV AC PV L PDP O FL CRCA 
39 PL080999 MV D PDP L MUN L FL CVCA 
42 PL100505 ZBA A TP O MUN L SL GSCA 
45 PL060246 MV A TP/MUN L PDP L FL/SL CLOCA 
69 PL080765 ZBA D PDP L MUN L FL LPRCA 
82 PL060846 MV A TP O PDP O FL RRCA 

106 PL051313 SEV/MV D CDP L MUN L SL HRCA 
110 PL101076 OPA/ZBA/SEV A TP L PDP L FL LPRCA 
111 PL101432 ZBA D PDP L MUN L SL LTVCA 
115 PL091193 OPA/ZBA A TP L PDP L FL/DB LPRCA 
117 PL100345 ZBA A TP L CDP/MUN L DB NPCA 



 
 
 
 
 
 
 
 
 

 
 
 
 
!

118 PL100979 OPA A TP O MUN L FL/SL N/A 
128 PL090940 MV D PDP L MUN L FL NPCA 
130 PL070002 SEV AC TP O PDP L SL CRCA 
150 PL100738 ZBA A PDP O MUN L FL ORCA 
152 PL100315 MV D PDP L MUN L FL UTRCA 
155 PL070851 ZBA A TP O MUN L FL MVCA 
161 PL100222 SEV/MV AC TP O MUN/PDP L SL HCA 
185 PL110676 MV D PDP O MUN/TP O FL N/A 
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# 
 

OMB Case 
# 

Appellant 
Evidence 

Defendant 
Evidence 

OMB 
verdict 

Natural 
Hazard 
Impact PPS OP ZB EE PREC PI PA CAR GD OPE GP AE NEP GBP$

1 
PL090265 PP,BIO 

MUN/PP, 
MNR/PP,MNR/BIO ALC N Y Y  Y  Y   Y     $

2 
PL070864 OPE  

BIO, PE, PP, 
MUN/PP, MUN/ADM DI N  Y Y Y      Y Y   $

4 PL061050 PP, PE, BIO(2) MUN/PP, PWE AL N Y Y Y Y   Y Y Y     $
5 PL050676 PP, TP/TEC, DP MUN/PP DI HC Y Y  Y Y Y  Y  Y Y   $
8 

PL051266 DP/PP/PE, PE 
MUN/PP, PWE, 
TP/TEC DI HI Y Y Y Y   Y    Y   $

9 PL100515 PP, PWE,DP MUN/PP DI HC Y  Y  Y  Y    Y   $
10 

PL090481 
TP(2), PE, MUN/PP, 
CA/TEC, PP TP(3), PP AL N Y Y Y Y  Y     Y Y  $

12 PL060322 PP TP (2) AL HI Y Y  Y      Y    $
19 PL090097 CA/PP PP, LAW AL HC Y Y Y    Y Y      $
22 PL071022 PP,LAW, DP MUN/PP, LAW AL HI    Y   Y Y      $
23 PL061127 PWE, TP PP(2),BIO,PWE, DP DI N Y Y Y Y    Y  Y Y   $
24 PL081448 PWE,PP, TP PWE, PP AL HI Y Y Y Y   Y   Y    $
26 

PL090355 PP, BIO, DP 
MUN/PP, 
CA/RO/BIO AL HI  Y  Y   Y  Y     $

29 PL050631 PP CA/PP, MUN/PP, PP DI N  Y Y Y    Y  Y    $
31 PL090057 PP, DP MUN/PP, CA/PP AL HI Y Y Y Y     Y     $
38 

PL100123 
CA/ADM, CA/PP, 
OLS DP DI HI Y Y Y Y Y  Y Y      $

39 
PL080999 PP 

MUN/PP, CA/PP, 
NEC/PP AL HI Y Y    Y Y      Y $

42 PL100505 OPE PP, CA/PWE DI HC Y Y Y Y   Y Y Y Y    $
45 Pl060246 PP TP, PP, MUN/PP (2) DI N  Y Y Y    Y  Y    $
69 

PL080765 
DP, PP, MUN/BO, 
MUN/PP PP, TP (2) ALC N  Y Y Y Y         $

82 PL060846 OPE  DP, PE, BO, TP (3) DI N   Y Y   Y Y  Y    $



106 PL051313 PP, TP MUN/PP, CA/PP ALC N Y Y     Y Y      Y$
110 PL101076 MUN/PP PP, MUN/BO AL HC Y Y  Y  Y Y Y   Y   $
111 PL101432 DP MUN/PP ALC N Y Y Y  Y   Y      $
115 PL091193 MUN/PP , PP MUN/PP, PP AL HC Y Y  Y       Y   $
117 

PL100345 PP, AR, PE, PWE, TP 
MUN/PP, AR, 
CA/TEC, PE, PWE DI N Y Y Y Y   Y Y Y Y    $

118 PL100979 OPE, MUN/PP MUN/PP DI HC Y Y  Y  Y    Y Y   $
 128 

PL090940 DP, TP/BO 
CA/BIO/PP, 
MUN/PP, TP DI HC Y Y Y Y   Y   Y    $

130 PL070002 
OPE 

PP, MUN/PP(2), 
CA/PP, RO DI N Y Y Y Y      Y Y Y  $

150 PL100738 OPE PP, CA/PP DI N Y Y Y Y      Y    $
152 PL100315 PP MUN/PP, TP(2) DI HC Y Y  Y   Y Y   Y   $
155 PL070851 PWE PP, MUN/PP DI N Y Y Y Y  Y Y    Y   $
161 PL100222 OPE PP ALC N Y   Y   Y   Y    $
185 PL110676 MUN/PP OPE AL HC Y Y Y Y   Y   Y    $
!
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APPENDIX E: Characteristics of Appeals and Evidence Analyzed  
 

 

Characteristics of Appeal 

 

Outcome of Appeals and Type and 
Frequency of Evidence 

 

Who is the primary appellant? 

 
Evidence most commonly cited by board 
members in final decisions? 
 

 

What application made under 
Planning Act are most often 
appealed? 

 

Key evidence cited in cases that respected 
natural hazards vs. cases that didn’t respect 
natural hazard? 

 

Most common type of representation 
for both parties? 

 
What was frequency of evidence cited 
together in decisions? (Did OMB member 
cite PPS and OP) 

 

What type of witnesses gave evidence 
at the hearing? 

 

What was the decision outcome based on 
type of appellant? 

 

What conservation authority 
experiences most appeals? 

 

What was the decision outcome: was the 
natural hazard respected, mitigated through 
conditions, or ignored? 

 

What natural hazard constraint was 
represented the most? 

 

---- 

!
!
!
!
!
!
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APPENDIX F: Case Summaries  
 
#1: PL090265 
Appellant – Private Development Proponent   
Counsel – Lawyer 
Evidence – Consultant Biologist, Professional Wetland Evaluator, Professional 
Planner  
 
Defendant – Municipality  
Counsel – Lawyer  
Evidence – Municipal Planner, Ministry of Natural Resources Wetland biologist 
and Planner  
 
This case involves an application made by a private development proponent for 
an official plan and zoning by-law amendment to allow for the development of 
new seasonal cottage dwellings on undeveloped lands located on the Long 
Point Peninsula designated as “Hazard Lands”. The municipal council refused the 
application. The main argument put forward by the appellant was that a large 
portion of the property has been wrongly designated as hazard lands and thus 
should be removed. Also included discussion of reducing the boundaries of a 
provincially significant wetland on the property. The appellant submitted an EIS 
done for the subject lands. The EIS was reviewed by representatives from the 
MNR and the local CA. Both concluded that development on the site should not 
be permitted. Portions of the site were found to be below the 1:100 year 
floodplain elevation, which the CA stated would affect the installation of a 
septic tank making it “neither possible nor practical”.  

The Board member concluded that the appeal would be allowed thus granting 
the amendment to allow the proposed development. The Board member made 
a point to emphasis that the appellant provided more detailed and scientifically 
sound evidence in the form of its EIS, as opposed to the MNR who only undertook 
“cursory assessment”. The member also found the subject property was located 
“high on the land” and on the north shore of the peninsula “thus it is protected 
from wind and wave action on Lake Erie”. Although the amendments were 
granted, the Board member ordered that before development could occur 
there was to be notification from the municipality that it is satisfied with the 
public risk assessment; a site hazard and coastal process review needed to be 
approved to its satisfaction; and septic systems can be accommodated. 
Interesting quote from the Board member in respect to allowing the 
development based on the fact that there are already existing seasonal 
dwellings and associated facilities in the area: “The Board has been told that the 
Long Point presently contains over 800 seasonal homes, many camp sites, and 
public recreational facilities. Although the whole of the Long Point is designated 
Hazard Land, all these facilities and installations have been allowed to remain 
with no restrictions, notwithstanding the “hazard conditions”. Are they not all 
subject to the same risk factors in a potential flood event with respect to traffic 
over the causeway? Would four new seasonal dwellings substantially increase 
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the “public risk” factor? The Board has determined, through the evidence, that 
the proposal will not increase the risk and any potential increase would be 
manageable by any public mass evacuation system presently in effect”. 

#2: PL070864 
Appellant – Private/Third Party Neighbor, Third Party Organization 
Counsel – Other  
Evidence – Lay-person Testimony 
 
Defendant – Corporate Development Proponent  
Counsel – Lawyer  
Evidence – Environmental Consultant, Consulting Engineer (4), Professional 
Planner, Municipal Planner (2) 
 
This case involves an application by a corporate development proponent for 
amendment to official plan and zoning by-law policies to allow for the 
development of a 35-unit single detached condominium development. The 
subject site is zoned “Open space” and “Hazard”. The lands were previously 
developed as a campsite. The natural hazard constraint associated with the 
subject land is flooding. Issues brought forward included the potential effect the 
new development would have in terms of further aggravating the existing 
flooding and ice damage issues which had been experienced both on the 
subject and neighboring property. The defendant submitted evidence that the 
development would be flood proofed and that the local conservation authority 
had approved the measures.  
 
The Board member concluded that the appeals would be dismissed and that 
the proposed amendments to the official plan and zoning by-law were 
approved allowing for development to move forward. The Board rationalized the 
decision by stating that it “must rely upon the evidence of witnesses who are 
professionals in their fields. Lay witnesses can point to flaws and those flaws can 
delay a Board’s decision for the flaws to be corrected”. The natural hazard 
constraints that were identified were addressed through mitigation measures 
(additional fill and setbacks) that were approved of by the local CA, and the  
Board member found that to be sufficient. 

#4: PL061050 
Appellant – Corporate Development Proponent  
Counsel – Lawyer  
Evidence – Private Planner, Traffic Engineer, Biologist/Fisheries expert (2) 
 
Defendant – Municipality and Private/Third Party  
Counsel – Lawyer  
Evidence – Municipal Planner, Expert in Floodplain Management, Petition from 
Residents 
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This case is based on corporate development proponent that was proposing to 
construct an institutional development on property partially covered by 
floodplain constraint. There were no objections from the local Conservation 
Authority, Department of Fisheries and Oceans, or municipal engineering staff. 
The only development that would be situated in the floodplain would be a 
playground, parking lot, and driveway, and the driveway would be flood 
proofed, thus providing safe access during a flooding event. Debate arose 
about whether the floodplain was classified as a “one-zone system” or “two-zone 
system” with no development being allowed if the floodplain was regarded as a 
“one-zone system”. Appellant argued that the development were passive in 
nature and thus under section 3.1.3 of the PPS allowed in a flood plain.  
 
The Board member agreed with the CDP that the PPS does provide an 
exemption to allow for certain types of passive development in the floodplain 
provided it does not affect flood flow. Board also finds that since CA has no 
objections the development should stand.  
 
#5: PL050676 
Appellant – Private Development Proponent  
Counsel – Lawyer  
Evidence- Professional Planner, Lay-person Evidence from Appellant 
 
Defendant – Municipality  
Counsel – Lawyer  
Evidence – Municipal Planner 
 
Hearing is based around several appeals that were made by PDP to an 
amended official plan policy that would not permit development below the 
“top-of-bank” of the Lake Huron shoreline. Appeals included PDP’s who were 
seeking to regularize their existing boathouses and a PDP who was seeking to 
construct a new boathouse.  
 
Board found that none of the appeals would be allowed, and furthermore it over 
turned a potential settlement between the PDP and MUN who were seeking to 
regularize their existing boathouses, stating that there is nothing in the PPS, OP or 
CA regulations that support regularizing existing development in hazard areas. 
The case included an interesting discussion on legal non-conforming uses in 
hazard areas and how existing and new development is regulated.  
 
#8: PL051266 
Appellant – Private/Third Party  
Counsel – Other 
Evidence – Appellant is Expert in Urban Planning/Engineering, Expert in Coastal 
Management and Costal Processes. 
 
Defendant – Municipality  
Counsel – Lawyer  
Evidence – Municipal Planner, Coastal Engineer  
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The initial application associated with the appeal that was approved by 
municipal council was for the development of single detached dwellings and 
two low raise condominium buildings on three newly severed parcels that were 
partially covered by floodplain and dynamic beach hazards. Two neighbours 
appealed the municipal council’s decision to approve the development.  
 
Board dismissed the appeal by neighbours who opposed the development 
stating that the development proposal is consistent with PPS, is in conformity with 
the OP, and satisfies the criteria set out in PA.  Interesting to note that board 
stated it preferred the evidence of the coastal engineer of the Defendant 
because, “she applied the proposal relative to the PPS”, while the other coastal 
expert did not.  
 
#9: PL100515 
Appellant – Private Development Proponent  
Counsel – Lawyer 
Evidence – Water Resource Engineer, Private Planner, Lay-person (husband who 
built structure) 
 
Defendant - Municipality  
Counsel – Other  
Evidence – Municipal Planner  
 
Appeal was launched by a PDP who applied for three minor variances in order 
to regularize a two-storey guest cabin, with no plumbing that was constructed 
without permits within the 15 m water setback. The issue associated with the 
appeal was that the proposed cabin would lead to creation of potentially 
habitable space in an area with a risk of flooding as it was in the “wave uprush 
limit”. Argument was brought up that there were more suitable locations for 
cabin further back from the water but that the current spot was preferred due to 
“view protection” and “tree preservation”.  
 
The conclusion of the Board member was that the sleeping cabin was 
development in a potentially hazardous area, which is explicitly prohibited in the 
policies of the PPS. The Board member also noted that the size increase, from 
one to two storeys was not consistent with zoning by-laws. The Board member 
ordered that the appeal was to be dismissed and that the variances were not 
authorized.  
 
#10: PL090481 
Appellant – Private Development Proponent  
Counsel – Lawyer  
Evidence –Conservation Authority Planner, Private Planner, and Municipal 
Planner, Professional Engineer, and Lay-Person Evidence  
  
Defendant – Third Party Neighbour 
Counsel – Lawyer 
Evidence – Private Planner, Lay-Person Evidence  
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The appeal was made by a private development proponent in response to a 
refusal by municipal council to enact a zoning by-law amendment for a front 
yard building setback for a single detached dwelling on a property abutting a 
“environmentally sensitive” wetland feature considered “hazard land”.  Although 
municipal council refused application municipal planning staff were supportive.  
 
The Board member concluded that although the wetland is designated a 
“Hazard Land Area” the owner of the property has not directly proposed an 
amendment to support development directly in close proximity to the feature, 
and that evidence showed there would be very little human activity through the 
feature. The planner from the conservation authority found that the 
development was not considered to be directly subject to flood or erosion 
hazard. Board sets side yard setback at a minimum of 6 m from wetland.  
 
#12: PL060322 
Appellant – Corporate Development Proponent  
Counsel – Lawyer 
Evidence – Private Planner  
 
Defendant – Municipality  
Counsel – Lawyer  
Evidence –Opinion Evidence from Private/Third Party  
 
This case is centred on an application that was submitted by a corporate 
development proponent for a plan of subdivision and zoning by-law 
amendment which were both refused by the municipality. The subject property is 
adjacent to two local creeks, and there is a significant year round 
flooding/drainage issue in the area, with part of the lands designated “hazard 
Land”. Participants objecting the development did so on the grounds that 
flooding issues would potentially be made worse as a result of the increased 
development in the area, it was noted that several properties owners have 
experienced flooding and damage to their homes.  
 
The Board member concluded that the appeal would be allowed and that the 
development process would be able to move forward. In respect to the issue of 
flooding the Board member concluded that the flooding/drainage issues 
already existed and thus cannot be attributed to the new development. The 
board also noted that the City had acknowledged the flooding problem and 
was commissioning a study in order to try and mitigate the draining issue in the 
area.   
 
 
#19: PL090097 
Appellant –Provincial Agency  
Counsel – Lawyer  
Evidence – Conservation Authority Planner 
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Defendant – Private Development Proponent  
Counsel – Lawyer  
Evidence – Professional Planner 
 
Appeal is based on application that was approved by committee of adjustment 
for a minor variance to allow the alteration of a one storey-sleeping cabin into a 
two-storey cabin on a 400 m2 island property. The footprint of the original 
structure was located in the floodplain and alterations made to expand the 
structure would move the cabin further into floodplain. Defendants argued that 
cabin was on existing foundation and that it had been flood proofed and would 
have no negative impacts on floodplain management objectives.  
 

The Board member allowed the CA’s appeal and the variance was not 
authorized on the grounds that it was development in a floodplain that was in 
direct violation of policies in the PPS and official plan. The Board member also 
noted that the application was for development on holding tanks on an island 
smaller than 0.6 hectares, which is prohibited in the official plan. 
 
#22: PL071022 
Appellant – Private Development Proponent  
Counsel – Lawyer  
Evidence – Professional Planner 
 
Defendant – Municipality  
Counsel – Lawyer  
Evidence – Municipal Planner 
 
The appeal was made in relation to an application for a minor variance in order 
to legally recognize a deck/sunroom that had been constructed on an island 
property without approval or permits within the 15 m water setback of the 
Townships zoning by-law. Local CA did site visit and as of 2007 report had no 
objection with the development, but later issued revised report that 
contradicted 2007 report based on comments from a 2004 report.  
 
The Board member found the contradicting reports from the CA unacceptable, 
and decided the 2007 report, containing no objection to the development, 
would stand. The appeal was approved with conditions including that the deck 
should not be enclosed or added to without further approval and no more 
structures are to be built between the deck sunroom/gazebo and the high water 
mark. 
 
#23: PL061127 
Appellant – Third Party Neighbour  
Counsel – Lawyer  
Evidence – Consulting Water Engineer 

Defendant – Municipality, Private Development Proponent, Third Party Neighbors 
Counsel – Lawyer  
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Evidence – Consulting Professional Planner, Consulting Biologist, Consulting Water 
Engineer, Testimony from Third Party Neighbors 
 
The appeal relates to an OPA and ZBA that were approved by a municipal 
council to allow development of an office building on a parcel with a creek and 
wetland feature. The appellant views the amendment as supporting 
development in a potential hazardous and sensitive area (floodplain/wetland). 
The key issue of discussion is whether or not the proposed building site should be 
considered part of the floodplain as defined in the “one zone concept” of the 
PPS. Local CA was on record as having no objection with the development.  

Board member decided against the appeal as it found that the basic principle 
of development on the site had been established by previous zoning 
designation, and that all the appropriate measures had been taken by the local 
CA to ensure the proper type of development occurred in the floodplain. The 
Board member found the that arguments of the appellants and their consulting 
engineer who’s testimony was limited strictly to matters relating to floodplains, 
flood risk quantification and reduction, were assertions unsupported by planning 
evidence. The consulting engineer used by the appellant was found to be 
unfamiliar with planning policies and CA guidelines and didn’t get in contact 
with CA to consultant. The Board was explicit in the fact that it sided with 
evidence from qualified professional planners. 

#24: PL081448 
Appellant– Private/Third Party 
Counsel – lawyer  
Evidence – Professional Water Engineer, Private Planner, Lay-person Testimony 
Private/Third Party Neighbours  
 
Defendant– Private Development Proponent  
Counsel – lawyer  
Evidence – Professional Water Engineer, Private Planner 
 
The OMB case file involves two appeals regarding a severance that was granted 
by the municipal council as well as minor variances stemming from the consent 
in order to enlarge an existing dwelling on the retained lot and to construct a 
new dwelling on the newly created lot. The hazard issue discussed in the case 
pertained to flooding and stormwater management. The issue resolved around 
the construction of a dwelling on a parcel, which had the potential to worsen 
existing flooding and stormwater problems as the area, was low-lying in relation 
to Lake Ontario and there was an underground stream that could potentially be 
altered/impacted by the proposed dwelling. The PDP submitted evidence 
suggesting the new development would include a stormwater plan that may 
actually relieve seasonal flooding issues.  
 
The final decision of the Board member was to dismiss the appeal against the 
consent and allow the consent subject to conditions, and to allow the appeal 
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made against the municipal committee’s refusal of the minor variances thus 
allowing development. The Board member agreed with the Municipality’s 
statement that rear yard flooding issues are a private matter.  
 
#26: PL090355 
Appellant – Private Development Proponent 
Counsel – Lawyer  
Evidence – Professional Biologist, Professional Planner 
 
Defendant – Municipality  
Counsel – Lawyer  
Evidence – Conservation Authority Biologist, Municipal Planner 
 
The appeal was made by a PDP who applied for a minor variance seeking relief 
from 30 m water setback in an attempt to legalize an addition (expansion and 
enclosing of deck) to an existing cottage that was undertaken without approval 
from Township. The addition was found to be located within the erosion access 
allowance, thus making it within the erosion hazard limit. The argument put 
forward by the municipal planner and CA biologist were that the cottage could 
be moved to another site on the property where there would be less 
environmental impact and the structure would be outside of designated hazard 
lands.   
 
The presiding Board member came to the conclusion that the appeal would be 
allowed and the minor variance would be approved. The Board Member stated 
that the addition was only minor and that the lake is controlled so the threats of 
flooding / erosion hazard are minimal. In regards to relocating the cottage the 
board member found that such an activity would have greater impact on the 
environment “for the sake of a couple feet”.  
 
#29: PL050631 
Appellant – Third Party (neighbours) 
Counsel – Lawyer  
Evidence – Private Planner 
 
Defendant – Private Development Proponent, Municipality  
Counsel – Lawyer  
Evidence – Municipal Planner, Conservation Authority Planner, Private Planner 
 
The case contains a number of appeals that were consolidated. The case is 
centred on the rezoning of lands located on a peninsula that are subject to a 
substantial erosion hazard. The central argument of the appeal is based on the 
zoning of the land located on the lake ward side of the peninsula. The appellants 
argued that the land should be zoned in such a manner as to not allow any 
future development. In contrast the municipality and the conservation authority 
proposed a zoning scheme for the subject lands that delineated it into three 
zones (areas of high hazard – no development, areas of medium hazard – 
development may be permitted based on circumstances, and low hazard – 
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where development is permitted) based on consideration of the flooding, 
erosion, and dynamic beach hazards.   
 
In conclusion the Board member sided with the evidence and proposal of 
municipality and the conservation authority, finding that it “provides a more 
comprehensive solution and is superior to that proposed by the appellants”. 
 
#31: PL090057 
Appellant – Private Development Proponent 
Counsel – Lawyer  
Evidence – Opinion Testimony of Appellant, Private Planner 
 
Defendant– Municipality   
Counsel – Lawyer   
Evidence – Municipal Planner, Conservation Authority Planner  
 
The appeal is based on an initial application submitted by the appellant to the 
municipality in order to legalize and maintain an existing seasonal dwelling that 
was constructed without permits on a property located on a peninsula. The 
dwelling was recognised as extending into the erosion hazard limit. 
 
The Board member sided with appellant and approved the appeal allowing for 
the addition to be legalized. The rational applied by the Board member for 
allowing the appeal was that the erosion hazard was not a concern as the lake 
is a controlled lake, thus a reduced erosion hazard allowance would be 
sufficient.  
 
#38: PL100123 
Appellant – Provincial Agency  
Counsel – Lawyer  
Evidence – Conservation Authority Official, Ontario Land Surveyor, Former 
Conservation Authority Planner  
 
Defendant– Private Development Proponent  
Counsel – Other 
Evidence – Lay-person Testimony from Private Development Proponent  
 
This case is centred on a local conservation authority appeal of a municipal 
decision to allow an application for minor variance relating to the constructing 
of a garage that was situated within the “wave uprush zone” of a floodplain. The 
Provincial Policy Statement (PPS) and the Township's Official Plan (OP) allow 
construction in the wave uprush area, but not creation of “new hazards”, and it 
was the local conservation authority’s position that all new construction in the 
wave uprush zone is a “new hazard”. A key argument within the case pertained 
to the definition of “new construction” and whether all such development in the 
wave uprush zone constituted the creation of a “new hazard”.  
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In conclusion the Board member decided that the appeal would be denied, 
and the minor variance allowing the structure would be approved. The Board 
member disagreed with the local CA’s view that new construction in a wave 
uprush area is an automatic hazard and should not be allowed. In respect to the 
PPS, OP and the CA internal policy the Board member found that all documents 
allow for the consideration of development in the wave uprush zone provided 
conditions are met. Thus the Board member found that the argument of the CA 
was nonsensical. Why would the documents allow for such development as long 
as it created no “new hazards” if all such development is seen to automatically 
create a “new hazard”.  The board member also found that there was no 
evidence to support the CA’s view that there would be actual negative impacts 
on personal safety and property damage. There was no concrete evidence 
showing how floodwater would be diverted so as to affect property or safety. 
The Board member did add a condition stating that there shall be “no garage 
encroachment on the 1:100 year floodplain”.  
 
#39: PL080999 
Appellant – Private Development Proponent  
Counsel – Lawyer  
Evidence – Private Planner  
 
Defendant– Municipality  
Counsel – Lawyer 
Evidence – Municipal Planner (3), Niagara Escarpment Commission Planner, and 
Local Conservation Authority  
 
The appeal centres on an application for consent to severe a parcel of land in 
order to allow two single detached houses to be on its own lot that was rejected 
by municipal council. The subject land slopes towards Credit River and lands are 
designated “Environmental Protection Area” (EPA) with both the OP and NEP 
discouraging development within EPA lands. The hazard issue of concern was 
flooding, as a portion of the property is designated floodplain. The local 
conservation authority did not refuse the application but did request that 
property line be adjusted to include all of the associated floodplain and the 5-
metre setback in order to discourage property fragmentation and ensure easier 
management of floodplain.  
 
The Board member found that there was not enough evidence to suggest any 
hazard to the public and thus decided not to support the realignment of the 
property line. The board rationalization was that, “The two houses have existed 
with no known impact to the floodplain, and no new building activity or site 
alteration is anticipated that may potentially impact the river slope”.  

 
#42: PL100505 
Appellant – Private/Third Party   
Counsel – Other 
Evidence – Lay-person Evidence from Appellant 
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Defendant– Municipality  
Counsel – Lawyer  
Evidence – Private Planner, Conservation Authority Environmental Planning 
Technician  
 
This case is based on an appeal made in response to the amending of a 
municipal zoning by-law by the municipality in order to bring document up to 
date with recent changes to the Planning Act and PPS. Appellant expressed 
concerns that the amending of the by-laws would restrict the use of a number of 
properties, because of a natural hazard zone (slope stability) on the properties. 
The main concern of the appellant was that the new hazard zone would be 
extended to the developed portions of the property, thus reducing property 
value. He argued that he hazard zone on neighbouring properties did not 
extend as far as the zone on the subject property. The municipality produced 
evidence from planners and CA technician providing evidence on the relevant 
policies of the PPS and the engineering study used to delineate the new 
boundaries of hazard limit.  
 
In conclusion the Board member dismissed the appeal. The Board member 
found that the evidence put forward by the appellant refuting the incorporation 
of the new hazard zone into the zoning by-law was unconvincing and had no 
technical evidence to substantiate the opinion being put forth. It was found that 
the hazard mapping met the technical guidelines under the PPS and that the 
reason for neighbouring properties having different hazard limits was because 
stabilization work had been completed so as to substantial reduce the slope 
stability hazard.  
 
 
#45: PL060246 
Appellant – Private Third Party 
Counsel – Lawyer  
Evidence – Private Planner, 
 
Defendant– Private Development Proponent, Municipality  
Counsel – Lawyer 
Evidence – Municipal Planners (2), Private Planner, Third party Neighbour in 
Support of Variance.  
 
This case is based on an application for a minor variance to allow development 
of a “retirement home” on land backing onto Lake Ontario. The committee of 
adjustment approved the application. A portion of the proposed dwelling was 
found to back into the area of the lot that was zoned Environmental Protection 
(EP) due to potential for flooding and erosion issues.  
 
The Board member denied the appeal and allowed the variance stating that 
the opinions of three qualified planners all of whom are highly knowledgeable 
about the town, street, and history of the applicable regulatory structure, were 
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preferred over the opinion of just one planner. In regards to the natural hazard 
issue the Board directly referenced a letter from the local conservation authority 
confirming that as a result of coastal engineering (placement of a concrete 
seawall) works done by a qualified engineer firm there were no longer flood or 
erosion hazard concern for the proposed building envelope. 
 
#69: PL080765 
Appellant – Private Development Proponent  
Counsel – Lawyer 
Evidence – Lay-person Evidence from Appellant, Municipal Planner, Municipal 
Building Officer  
 
Defendant– Municipality  
Counsel – Lawyer  
Evidence – Private Planner, Lay-person Evidence from Two Private/Third Party 
Neighbours  
 
The appeal is based on a refusal by a municipal council to enact a zoning by-
law amendment to rezone lands in order to permit the construction of a cottage 
with a second storey that had been partially constructed and which replaced 
an existing one-storey cottage. Before the hearing the application was altered 
so as to remove the habitual space on the second floor by removing the floor 
and opening cottage up to have faulted ceilings. The key issue in regards to 
natural hazards was that the alteration to the existing dwelling was a 
replacement and expansion of the existing cottage on a lot where portions of 
the property are covered by a “hazard land” shoreline policy.  

Based on the revised application the Board member allowed the appeal subject 
to several conditions. The Board member agreed with both the local 
conservation authority and municipal planners who had no objection to the 
amended application. The local CA had no objection to the application the 
dwelling was at a substantial elevation so as to neutralize the hazard constraint. 
While the municipal planner found that policies of the OP had been met as the 
hazard land shoreline designation allows replacement of an existing building or 
structure provided the hazard has been adequately addressed and that the 
acceptable replacement shall not result in a major increase in the original 
useable floor area of the building or structure or alter the original use or affect 
the shoreline processes. 

#82: PL060846 
Appellant – Private/Third Party  
Counsel – Other  
Evidence – Lay-person Evidence from Appellants 
 
Defendant– Private Development Proponent  
Counsel – Other  
Evidence – Private Civil Engineer, Chief Building Inspector, Private/Third Party 
neighbours (3) 
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The appeal is based on an application for a minor variance to a water setback 
in order to construct a two-storey garage on a lake front parcel. Two neighbours 
appealed the decision to approve the variance. The two major concerns in 
regards to natural hazards were that a large portion of the property was within 
the 1:100 year floodplain and that the structure, although proposed as an 
auxiliary use, had the potential to be converted into habitable space which 
concerned the local CA. This concern was aggravated by the fact the garage 
structure would also be situated on a severed lot, creating the possibility that it 
could be sold after completion.  
 
The Board member concluded that the appeals against the variance were to be 
dismissed and the reduction in water setback was to be approved allowing the 
garage structure to be built. The rational for the decision was based on the fact 
the proposed structure cannot be built until the conservation authority has 
reviewed and approved the final site plans and issued a permit.  
 
#106: PL051313 
Appellant – Corporate Development Proponent  
Counsel – Lawyer  
Evidence – Private Planner, Lay-person Evidence from Private Third Party 
 
Defendant – Municipality, and Regional Municipality  
Counsel – Lawyer 
Evidence – Municipal Planner, Conservation Authority Planner  
 
This hearing is based on an appeal brought forward by a Corporate 
Development Proponent whose applications for consent and variance from 
applicable zoning by-law, for the purposes of constructing multiple residential 
dwellings, were denied by the local council. The subject property backs onto 
creek valley land and contains a 15-metre setback from the stable top-of-bank. 
The main issue under discussion is how development adjacent to the 15-metre 
setback should be regulated and how the setback limit should be protected, 
whether through easement or through dedication to the municipality.  
 
The Board member came to the conclusion that the best way to ensure 
avoidance of slope stability issues and to protect the 15 metre setback area was 
to have it dedicated to the municipality so that together with adjacent valley 
land it would be in public ownership and no development could occur.  
 
#110: PL101076 
Appellant – Private/Third Party  
Counsel – Lawyer 
Evidence – Municipal Planner 
 
Defendant– Private Development Proponents   
Counsel – Lawyer  
Evidence – Private Planner, Municipal Building Official 
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The appeal is centred on a consent as well as official plan and zoning by-law 
amendment applications made to the municipality to construct a vacation 
home and to expand commercial uses on a parcel located on the Long Point 
Peninsula. The applicants proposed to sever the subject property into two 
parcels and required a zoning by-law amendment to rezone the lot from 
“Hazard Land” and “Resort Residential” to permit the construction of a vacation 
house. Council passed the ZBA and OPA against the advice of their in house 
planning staff. The appellant appealed citing several issues with flooding 
constraints as the key natural hazard issues. A main issue discussed was that Long 
Point Peninsula is only accessible by a single causeway that is prone to annual 
flooding thus rendering the peninsula inaccessible. It was stated by the local CA 
that an application for consent has not been approved on the peninsula within 
the last 20 years.  
 
The Board member allowed the appeals thus reversing the original decision by 
municipal council and dismissing the amendment and consent. The key 
evidence referenced by the Board member was that the three planning 
instruments were not consistent with the natural hazard policies of the PPS and 
did not conform to the applicable County Official Plan policies. Substantial 
deference was given to the comments from the local CA and municipal 
planner, while the over stepping of the defendant’s professional planner in 
regards to areas outside of their expertise was cited as a negative factor.  
 
#111: PL101432 
Appellant – Private Development Proponent  
Counsel – Lawyer 
Evidence – Letter from local CA 
 
Defendant – Municipality  
Counsel – Lawyer  
Evidence – Municipal Planner,  
  
This appeal is based on a situation in which the appellant began construction of 
a dwelling on a lakefront parcel that was zoned “Hazard Lands” (slope 
stability/erosion) without any permits or approvals from the municipality or 
conservation authority. In order to legalize the dwelling the appellant applied for 
permits and approvals and received permits from the CA but the municipal 
council rejected the application. The subject dwelling is on a steel “I-Beam” 
foundation that can be moved if and when such movement is necessary due to 
erosion hazard. Council refused the application on the grounds that it would set 
a detrimental precedent and that the only reason the CA permit was issued was 
because the dwelling had already been constructed.  
 
The Board member disagreed with the rational of the local council and 
approved the appeal with conditions of creating a site-specific zoning that 
would satisfy all municipal and conservation authority standards. The Board 
member found that that the case would not set a precedent because of its 
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unique set of circumstances and that nowhere in CA policy does it read that 
existing development should be treated differently than new development. This 
lead the Board member to conclude that because the CA has approved and 
provided permits for the dwelling, to assume it was treated differently would be 
to “impugn the discretionary decision making authority of the LTVCA as 
prescribed by statue and regulation”. The Board member provided a significant 
level of deference to the actions of the CA is the matter. 
 
#115: PL091193 
Appellant – Private/Third Party Neighbour  
Counsel – Lawyer 
Evidence – Municipal Planner, Private Planner  
 
Defendant – Corporate Development Proponent /Municipality 
Counsel – Lawyer 
Evidence –Private Planner (2)  
 
This case is based around an application made for an amendment to both the 
local official plan and zoning by-law to permit the construction of a three storey, 
18-unit building, on an already developed parcel of land on the Long Point 
Peninsula.  The land was already developed with a motel and travel trailers 
currently occupy the site.  The subject property is subject to dynamic beach 
hazard and also periodically rendered inaccessibility due to flooding, as the 
Long Point Peninsula is only accessible via a causeway that frequently floods. A 
key issue of discussion related to the potential for the units to be occupied year 
round, when the area due to its susceptibility to natural hazard constraints, is 
limited to seasonal dwellings. From the defendants point of view the proposal 
was an improvement to existing development, and represented a beneficial 
form of “sustainable tourism” for the area. Another key consideration was that 
the development would result in an increase of the usable floor area associated 
with the existing structures, which is prohibited in a shoreline/hazard area under 
the policies of the applicable official plan.  
 
The Board member concluded that the appeal would be allowed and the 
municipal council decision to approve the development would be overturned. 
The Board member found that the proposed development was not consistent 
with the PPS or the official plan, and that it was in no way the appropriate type 
of development for the Long Point Peninsula. 
 
#117: PL100345 
Appellant – Fort Erie Waterfront Preservation Association, Several Private/Third 
Party 
Counsel – Lawyer  
Evidence – Private Planner, Architect, Transportation Engineer, Professional Water 
Engineer (2), Opinion from Private/Third Party  
 
Defendant – Corporate Development Proponent, Municipality   
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Counsel – Lawyer  
Evidence – Municipal Planner, Architect, Transportation Engineer, Municipal 
Engineer, Professional Water Engineer, Conservation Authority Technician, 
Opinion from Private/Third Party 
 
This case is based on an application to amended local zoning by-law in order to 
allow the construction of a 12-storey, 87-unit residential condominium building on 
a parcel adjacent to a beach designated “hazard land”. The key issue in terms 
of natural hazard constraints discussed in the case relates to dynamic beach 
and flooding hazards. The subject beach related to the property is recognized 
and defined as a “dynamic beach low plain” that is subject to wave action and 
flooding.  
 
Professional water engineers used by both the appellant and defendant were in 
disagreement about the appropriateness of mitigating the natural hazard 
constraints associated with the subject site. The arguments are of interest as they 
are representative of the two contrasting views of whether impacts of natural 
hazards on development can be mitigated through structural means or whether 
development should be explicitly directed outside of hazard lands. Reports 
submitted by the applicant’s professional water engineer consultant provided an 
overview of the dynamic beach limit, flood-proofing standards, and structural 
protection works to be implemented to ensure mitigation of the relevant 
hazards. The appellant’s engineers submitted that an EIS should be required in 
order to determine the potential risk to safety and the environment. The 
appellant’s engineers were also highly critical of the study and opinions of the 
defendant’s engineers, especially in regard to their assurance that structural 
features would be sufficient to mitigate flooding and erosion hazards which were 
shown as having caused significant damage in the past. They saw the 
development as a direct example of non-adherence to the hazard policies of 
the PPS. A central argument was whether the longstanding shore protection 
works should be regarded as the limit of the practical extent of the dynamic 
beach hazard.  
 
Board denies appeals and approves the development. In regards to the natural 
hazards the Board member noted that “even while the PPS identifies the hazard 
area as a ‘no development zone’, and with its provincially delegated authority, 
the NPCA can grant permission for development in hazard areas “...if, in its 
opinion, the control of flooding, erosion, dynamic beaches, pollution or the 
conservation of land will not be affected by the development.” The Board 
member found that the based on the site-specific characteristics of the subject 
lands, the detailed engineering report by the defendants consulting engineer, 
and the fact the local conservation authority approved of the report that the 
development was consistent with the PPS and OP as well as the provincial 
technical standards for natural hazards. 
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#118: PL100979 
Appellant – Private Development Proponent   
Counsel – Other 
Evidence – Municipal Planner, Lay-person Testimony from Appellant  
 
Defendant – Municipality   
Counsel – Lawyer  
Evidence – Municipal Planner  
 
This case is based on an appeal submitted by a private development proponent 
against an official plan amendment passed by municipal council designating a 
portion of the appellant’s property “Environmental Protection” and policies 
encouraging acquisition of EP lands, including required setback areas. A portion 
of the subject property is affected by steep slope and floodplain associated with 
the Ottawa River. The municipal planner stated that the “continuation of [EP] 
designation, with new policies encouraging its ultimate acquisition by the Town, 
was consistent with the Provincial Policy Statement (PPS) policies requiring the 
protection of public health and safety and protection of the natural 
environment”. The appellant submitted that the new amendment would lead to 
the taking of this land between his home and the waterfront against his wishes 
and without compensation. 

The Board finds, based on evidence that the amendment is consistent with the 
PPS, represents good planning is in the overall interest of the community. The 
rational used by the Board member was that the appellant will be able to 
continue to use entire property as subject to normal/existing conditions that 
apply to a waterfront property, and that it is only through an application for 
development that further study, possible future use restrictions and possible land 
acquisition will occur.  
 
#128: PL090940 
Appellant – Private Development Proponent  
Counsel – Lawyer 
Evidence – Lay-person Testimony from Appellant, Consultant Building Expert  
 
Defendant – Municipality  
Counsel – Lawyer  
Evidence – Municipal Planner, Conservation Authority Ecologist/Planner 

This case centers on an application for a minor variance to the front yard (water) 
setback from 30 m to 15 m in order to legally recognize an addition to an existing 
cottage that had been partially constructed. Measurements taken at the site 
actually showed the addition to be 9 m from the shoreline. There was also 
substantial disturbance to the shoreline witnessed during the site visit. Appellant 
stated that he was unaware of the need to apply for any permits due to the size 
of the addition and the fact that neighboring properties had larger dwellings. 
The local CA planner found that the addition did not meet the authority’s 
policies of no development within a 15 m setback from the 1:100 year floodplain 
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elevations. Municipal planner stated that the application did not comply with 
the general intent of the ZBL since the principle of retaining the shoreline in its 
natural state, the requirement for a 30m setback for all development, failure to 
assess the impact of the fishery and the potential for flood damage had not 
been respected.  

The Board member concluded that the appeal was to be dismissed and the 
variance for the development refused. The Board member found that the 
development was not appropriate in the location and that it did not meet the 
setback requirements of either the municipality or the local CA. None of the four 
test of a minor variance under the Planning Act were achieved. 

#130 PL070002  
Appellant: Private/Third Party 
Counsel: Other (self-representation) 
Evidence: Lay-person evidence  
 
Defendant: Private Development Proponent  
Counsel: Lawyer  
Evidence: Private Planner, Municipal Planner (2), CA Planner, Health Unit Officer 
 
The hearing is centered on an appeal brought forward by a neighbour based on 
a decision by a local committee of adjustment to grant provisional consent, 
subject to conditions, to sever a parcel of vacant land for the purposes of lot 
addition to an adjacent property. The subject lands were identified as 
containing a seasonal watercourse, natural springs and karst sinkholes. The 
appellant raised concerns about appropriate setbacks and potential 
environmental impacts. The appellant did not call any expert witnesses and 
relied solely on layperson evidence.   
 
The applicant employed private planner. Speaking on the issue of karst 
formations/unstable bedrock the planner argued that the “as long as the site is 
developed in accordance with recommendations in the DBA Engineering Ltd. 
Report and the DBA supplementary report, no hazards should result from being 
near karst formations”. Furthermore, the applicants planner submitted that 
conditions be amended to address natural hazards concerns including: “that all 
buildings, structures and other site alterations on the retained parcel shall be 
designed and constructed as per the recommendations set forth by the 
geotechnical and environmental assessment prepared by the DBA Engineering 
Ltd” and that, “prior to site alteration and/or the issuance of the building permit 
for the retained parcel, a site layout drawing shall be prepared to the 
satisfaction of the City of Kingston and the Cataraqui Region Conservation 
Authority” The Member dismissed the appeal and allowed the consent provided 
that the amended conditions, which the local CA were supportive of,  were met.   
 
 
 



! 115 

#150 PL100738 (ZBA) 
Appellant: Private Development Proponent 
Counsel: Other  
Evidence: Lay-person Testimony 
 
Defendant: Municipality 
Counsel: Lawyer  
Evidence: Municipal Planner, CA Planner  
 
A private development proponent who was in opposition to a Townships’ new 
comprehensive zoning by-law brought this appeal forward. The applicant’s 
property is subject to flooding and as such is designated ‘Environmental 
Protection’ in the local official plan and ‘Environmental Conservation’ in the 
zoning by-law. Specifically, the appellant put forward a position that his property 
that was zoned ‘Environmental Conservation (EC)’ to ‘Shoreline Residential’. The 
appellant argued that he had had previous conversations with a planner at the 
municipality in the late 1980’s about zoning the property ‘Shoreline Residential’. 
He was also of the opinion the ‘EC’ zone should not apply to lands already 
developed. The planner for the municipality provided evidence that as per 
comments of the local CA, “all lands designated Environmental Protection 
should be zoned Environmental Conservation (EC) in the zoning by-law and this 
should include lands subject to flooding”. The planner referred specifically to 
section 3.1.2 and 3.1.6 of the Provincial Policy Statement in regard to the 
protection of public health and safety and defining the floodway and areas 
subject to flooding hazards. The planner zoning of the subject property was 
consistent with PPS policies. Furthermore, a planner from local CA provided 
evidence in support of the zoning. The Board dismissed the appeal on the 
grounds that the member “finds the uncontroverted evidence of two planners 
convincing”, and that the “Board cannot turn back the clock to implement a 
planning scheme that clearly would contravene the PPS and the local and 
county official plans”.  
 
 
#152 PL100315  
Appellant: Private Development Proponent 
Counsel: lawyer  
Evidence: Private Planner   
 
Defendant: Municipality 
Counsel: Lawyer  
Evidence: Municipal Planner, Third Part/Private (2) 
 
This hearing is focused on an appeal made by a private development 
proponent in regard to a decision by committee of adjustment to deny a minor 
variance application to permit the construction a semi-detached residential 
dwelling, on a site where a single story house was demolished three years earlier. 
The planner for the applicant submitted that the proposed development was a 
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replacement of an existing structure and as such it fit with character of the 
surrounding neighbourhood.  
 
The property is identified as being within a flood plain that is regulated by local 
conservation authority. The municipal planner referenced a letter from the local 
CA that indicated that the “proposed variance is not in conformity with UTRCA 
policy because it constitutes intensification”. The planner submitted that since 
the variance is not supported by the local CA with is charged with regulating the 
subject land under the official plan (OP) that the application does not conform 
to the OP. Furthermore the planner testified that the OP is consistent with the PPS 
in that intensification in a flood plain is not supported.  
 
The Board member ordered that the appeal be dismissed and the initial decision 
to deny the minor variance upheld. The three main factors influence of the 
Board members decision were 1) local conservation authority did not support the 
application as it did into meet CA policies, 2) variance is no consistent the 
policies of OP which state, “the zoning of the flood plain lands will reflect the 
restricted use of these lands, and will prohibit any new development to existing 
structures”, the board finds that the new development represents intensification 
and new development in the flood plain 3) the board finds that prohibition on 
new development in a designated flood plain is reasonable and that it reflects 
the intent of section 3.1.1 of the PPS that specifically directs development away 
from natural hazards including designated flood plain areas.  
 
 
#155 PL070851  
Appellant:  Private/Third Party  
Counsel: Other  
Evidence: Qualified Professional Engineer (expert in flood plain 
management/stormwater) 
 
Defendant: Municipality 
Counsel: Lawyer  
Evidence: Municipal Planner, Private Planner  
 
This hearing is based on an appeal to an approved zoning by-law amendment 
made by a private/third party. The amendment would rezone the subject lands, 
which are proposed to be developed with a commercial retail shopping centre, 
into three site specific zones, with one the zones includes lands identified by local 
conservation authority as being within flood plain of an adjacent river. On these 
lands a holding zone has been included that coincides with the flood plain. The 
principal issue of the hearing was whether the flood line on associated with the 
river is accurate, and whether or not the holding zone should be expanded. The 
appellant submits that the flood line established by the MVC is dated and does 
not take account of development or other changes that may have impacted 
the boundary. The profession engineer with expertise in floodplain management 
provided opinion evidence stating concern about the accuracy of the flood line 
as delineated by the local CA. Specifically the witness submitted that errors in 
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the modelling of some of the technical background studies on flooding that 
were done in support of the Class EA for the project, could have lead to 
accuracy issues in delineating the flood line. Based on this the appellant 
submitted that the holding provision should be expanded, or in the alternative 
that the zoning by-law was premature.  
 
The decision of the Board member was to dismiss the appeal and allow the by-
law as amended. The board member justified the decision stating that the “the 
city has properly and reasonably relied upon Mississippi Valley Conservation to 
set the flood line. If the MVC felt its work was out-dated and the flood line 
changed, it has had ample opportunity to so advise the City and make that 
change. MVC has not objected to the by-law… and has no changed the 
boundary it set for the flood line. The Board finds that setting the holding 
provision line coincident with the flood line established by MVC is reasonable 
and appropriate”. 
 
 
#161 PL100222  
Appellant:  Private/Third Party  
Counsel: Other  
Evidence: Lay-person Testimony  
 
Defendant: Municipality/Private Development Proponent 
Counsel: Lawyer  
Evidence: Private Planner  
 
This hearing is based on an appeal made by a third party to a decision that 
approved, with conditions, a consent application to sever a parcel into two lots, 
to permit a new residential lot and associated variances for frontage and lot are 
to facilitate the consent. The appellant submitted an argument that there would 
be erosion of the ravine backing onto their property and narrowing of a swale 
that would cause flooding and erosion. The appellant was specifically 
concerned with tree removal and slope instability, and wanted conditions 
applied to the approval for “new trees removed on the slope, and a 
geotechnical assessment produced by an engineer, to be approved by the City 
and Hamilton Conservation Authority”. Furthermore the appellant had concern 
with the size of the building envelope shown on the drawing circulated with the 
Committee of Adjustments notice, which extended over the slope. A professional 
planner speaking for the applicant provided testimony that the applicant had 
already in fact had a geotechnical report completed by a professional 
engineer. The report indicated that the house would have to be appropriately 
setback from the unstable slope, which was several metres back from the 
actually top of the bank.  
 
The Board member decided that the appeal was allowed in part granting the 
variances and ordering that the consent be subject to conditions requested by 
the appellant specifically, that a certified geotechnical survey by provided by 
the applicant to the City and the Hamilton Conservation Authority and that the 
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applicant is to maintain the existing slope at the rear of the property and to 
prevent erosion by preserving the tree cover on the slope.   
 
 
#185 PL110676  
Appellant:  Private Development Proponent  
Counsel: Other  
Evidence: Municipal Planner (under summons) 
 
Defendant: Municipality, Third Party/neighbour  
Counsel: Other 
Evidence: Lay-person Evidence  
 
This hearing is based on a decision of a local committee of adjustment to deny a 
minor variance application for the construction of a residential dwelling. The key 
issue subject to dispute was the location of the proposed development in 
relation to the flood plain. The subject property is identified as low-lying and 
subject to flooding from local watercourse. Prior to the committee of adjustment 
meeting the appellant retained an engineer, on recommendations from 
township staff, in order to determine the extent of the flood risk on the property. 
Based on the report it was recommended that development be moved to 
higher ground to avoid flood risks. The location of the development followed 
engineer recommendations. A neighbouring landowner submitted testimony at 
the COA meeting that the flood risk was worse than depicted in the engineer’s 
report. The COA agreed with neighbour’s testimony.   
 
At the hearing the appellant was supported by evidence from the local planner, 
who under summons provided testimony supporting the development based on 
the fact that the development was meeting natural hazard avoidance policies 
of PPS and that the flood issue was addressed by engineering report. The 
neighbour argued that the engineering study was flawed and that the flooding 
in the area was worse than estimated. He could provide no substantial evidence 
proving his statements.  
 
The Board member allowed the appeal thus allowing the development on the 
property. The Board member found that, “The Board acknowledges the 
neighbour’s statements that his concern was for the safety of the Appellant’s 
own property. However, it has long been held that the Board must base its 
Decisions on evidence; it does not base them upon mere apprehension. In 
particular, if the Board proposes to disregard the opinion of one professional 
after another, it must have some objective evidence on which to do so. That was 
not offered in this case. Indeed, any flood risk accentuates the desirability of 
moving the project further uphill in accordance with the proposed variances”. 
 
 


