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Abstract 
 
This research explores whether civil society organizations (CSOs) can contribute to more 

effectively regulating the working conditions of temporary migrant farmworkers in 

North America. This dissertation unfolds in five parts. The first part of the dissertation 

sets out the background context. The context includes the political economy of 

agriculture and temporary migrant labour more broadly. It also includes the political 

economy of the legal regulations that govern immigration and work relations. The 

second part of the research builds an analytical model for studying the operation of 

CSOs active in working with the migrant farmworker population. The purpose of the 

analytical framework is to make sense of real-world examples by providing categories 

for analysis and a means to get at the channels of influence that CSOs utilize to achieve 

their aims. To this end, the model incorporates the insights from three significant bodies 

of literature—regulatory studies, labour studies, and economic sociology. The third part 

of the dissertation suggests some key strategic issues that CSOs should consider when 

intervening to assist migrant farmworkers, and also proposes a series of hypotheses 

about how CSOs can participate in the regulatory process. The fourth part probes and 

extends these hypotheses by empirically investigating the operation of three CSOs that 

are currently active in assisting migrant farm workers in North America: the 

Agricultural Workers Alliance (Canada), Global Workers’ Justice Alliance (USA), and 

the Coalition of Immokalee Workers (USA). The fifth and final part draws together 

lessons from the empirical work and concluded that CSOs can fill gaps left by the 

waning power of actors, such as trade unions and labour inspectorates, as well as act in 

ways that these traditional actors can not. 

 



 iii 

Acknowledgements 
 

Several people have helped me with my research project and I would like to extend my 

sincere thanks to them all.    

 

I would like to acknowledge first and foremost my supervisor, Professor Kevin Banks, 

who guided my project with a light, but deft, hand. Professor Banks responded to my 

early work with encouragement and support, even when I was a naïve and enthusiastic 

researcher. As my ideas developed and crystallized, and I started to produce substantial 

written work, Professor Banks’ penetrating insights always helped take my thinking to 

another level.  

 

I am also extremely grateful to the other members of my supervisory committee, 

Professor Tim Bartley and Professor Mark Walters, who both read through my entire 

thesis and provided incisive feedback. I am particularly appreciative of the fact that 

Professor Bartley stepped in at a fairly late stage to replace Professor Kerry Preibisch, 

who sadly passed away in February this year. 

 

The Graduate Program at the Queen’s Faculty of Law also deserves special 

commendation. This especially includes the Graduate Deans of Research, Professor 

Sharry Aiken and Professor Michael Pratt, and the two indispensible Graduate Studies 

Assistants, Phyllis Reid and Dianne Flint.  

 

A number of academics read through early drafts of my work and provided insightful 

commentary, or alternatively, took the time to speak with me about my ideas. Their 



 iv 

generosity and kindness is a testament to the spirit of collegiality that prevails in 

academia.  I am particularly grateful to (in no particular order): the late Professor 

Emeritus Bernie Adell, Professor Leah Vosko, Professor Eric Tucker, Professor Jennifer 

Gordon, Dr Elizabeth Shilton, Professor Peer Zumbansen, Dr Prabha Kotiswaran, 

Professor Alan Hyde, and Professor Keith Banting.  

 

On balance, I had a very positive experience carrying out the empirical work for my 

research project, although in retrospect, I could have done some things differently. 

Several people helped teach me some of the ropes of qualitative empirical work and 

vouched for me with potential interviewees. In this regard, I am particularly grateful to 

Professor Kerry Preibisch, Fay Faraday and Nancy Austin. I am also, of course, 

extremely grateful to the people who agreed to be interviewed by me (often on 

numerous occasions). These people are all listed in Appendix A, but I would like to 

particularly mention Stan Raper of the Agricultural Workers Alliance, Cathleen Caron of 

the Global Workers Justice Alliance, and Marley Moynahan of the Coalition of 

Immokalee Workers. The work that these organizations carry out is vital to the 

protecting the interests of the temporary migrant farmworkers, who are the subject of 

this thesis and the motivation for my research.  

 

I would like to also thank my PhD colleagues and friends at Queen’s Law, who provided 

essential support and emotion sustenance to get me through the sometimes isolating 

experience of writing a dissertation. I was also lucky to meet a number of brilliant 

emerging scholars, especially at the King’s College Transnational Law Summer Institute, 

and at a writing workshop on “Migration, Citizenship, and Democratic Participation” I 



 v 

started with a bright, young political scientist, Sara Pavan. Several of these people 

formed a critical support network for me in the final stages of writing up my 

dissertation. I would like to especially acknowledge Matt Canfield, who shared his 

prodigious knowledge of food politics with me, Professor Jothie Rajah for sharing her 

academic and life wisdom, and Naama Ofrath, with whom I have enjoyed countless 

hours of conversation about migration.  

 

Last but not least, I would like to thank my wonderful family and friends back in 

Australia, as well as my new friends in Canada—there are too many to name, but I am 

sure they know who they are. Finally, my greatest appreciation is reserved for my 

boyfriend, Ashley Vanstone. Having two PhD students under one roof is perhaps not a 

recipe for a convivial household. However, Ashley’s unwavering love, unflappable good 

humour, and boundless kindness made this all possible.  

  



 vi 

ABSTRACT	 II	

ACKNOWLEDGEMENTS	 III	

LIST	OF	LAWS	 IX	

LIST	OF	CASES	 XI	

LIST	OF	TABLES	 XII	

ABBREVIATIONS	 XIII	

CHAPTER	1		INTRODUCTION:	INTRODUCING	THE	RESEARCH	AND	METHODOLOGICAL	DESIGN	1	

1.1	 INTRODUCING	THE	RESEARCH	 1	
1.1.1	 LABOUR	MIGRATION	SCHEMES	APPLYING	TO	THE	AGRICULTURAL	SECTOR	 6	
1.1.1.1	 Canada	 7	
1.1.1.2	 United	States	 12	
1.1.2	 WORKING	CONDITIONS	ON	FARMS	 14	
1.1.3	 CIVIL	SOCIETY	ORGANIZATIONS	(CSOS)	 18	
1.1.4	 A	NORMATIVE	FRAMEWORK	FOR	ASSESSING	WORKING	CONDITIONS	OF	MIGRANT	WORKERS	 20	
1.2	 MAJOR	RESEARCH	AIMS	 26	
1.3	 METHODOLOGY	 27	
1.3.1	 SITUATING	MY	ANALYSIS	WITHIN	SOCIO-LEGAL	RESEARCH	 27	
1.3.2	 THE	EMPIRICAL	TURN	 29	
1.3.3	 THE	CASE	STUDY	METHOD	 32	
1.3.4	 TECHNIQUES	AND	PRACTICAL	CONSIDERATIONS	 35	
1.4	 CONCLUSION	AND	OVERVIEW	OF	DISSERTATION	 36	

CHAPTER	2		BACKGROUND	AND	CONTEXT:	THE	POLITICAL	ECONOMY	OF	AGRICULTURE	IN	
NORTH	AMERICA	AND	ITS	WORKFORCE	 38	

2.1	 THE	POLITICAL	ECONOMY	OF	AGRICULTURE	IN	NORTH	AMERICA	 39	
2.2	 THE	DEMAND	FOR	FOREIGN	LABOUR	IN	AGRICULTURE	 46	
2.3	 THE	EBB	AND	FLOW	OF	TEMPORARY	FOREIGN	WORKER	PROGRAMS	FOR	AGRICULTURE	 50	
2.4	 THE	REGULATION	OF	THE	WORKING	CONDITIONS	OF	MIGRANT	FARMWORKERS	IN	NORTH	AMERICA	 58	
2.5	 WEAK	ENFORCEMENT	MEANS	THAT	FARMWORKERS	CANNOT	CLAIM	THEIR	RIGHTS	IN	PRACTICE	 66	
2.6	 CONCLUSION	 70	

CHAPTER	3		LITERATURE	REVIEW:	UNDERSTANDING	WHAT	THE	LITERATURE	HAS	TO	SAY	
ABOUT	THE	INVOLVEMENT	OF	CIVIL	SOCIETY	ORGANIZATIONS	IN	REGULATION	 72	

3.1	 REGULATORY	STUDIES	 73	
3.1.1	 “STATIST”	APPROACHES	TO	CSO	PARTICIPATION	 76	
3.1.2	 “NON-STATIST”	APPROACHES	TO	CSO	PARTICIPATION	 87	
3.1.2.1	 Corporate	codes	of	conduct	and	certification	schemes:	“non-statist”	regulation	systems	in									
																				action	 90	
3.2	 LABOUR	STUDIES	 99	
3.3	 CONCLUSION	 106	

CHAPTER	4		THE	WORK	REGULATORY	SPACE	MODEL:	A	THEORETICAL	FRAMEWORK	FOR	
ANALYZING	THE	ROLE	OF	CIVIL	SOCIETY	ORGANIZATIONS	IN	EMPLOYMENT	REGULATION	 110	

4.1	 THE	SPATIAL	METAPHOR:	WHY	IT	IS	USEFUL	AND	HOW	IT	CAN	BE	IMPROVED	 111	
4.2	 ELEMENTS	OF	THE	WORK	REGULATORY	SPACE	 116	
4.2.1	 INTRODUCING	THE	ACTORS	 116	
4.2.2	 RELATIONS	BETWEEN	ACTORS	 119	



 vii 

4.2.3	 DETERMINING	THE	ACTORS’	MOTIVATIONS	 121	
4.2.4	 THE	ROLE	OF	STATE	LAW	AND	REGULATION	 123	
4.2.5	 CHANNELS	OF	INFLUENCE	AVAILABLE	TO	CSOS	 126	
4.3	 RECENT	TRANSFORMATIONS	IN	THE	WORK	REGULATORY	SPACE	AND	WHY	GREATER	CSO	INVOLVEMENT	IS			
																NECESSARY	 129	
4.4	 KEY	STRATEGIC	QUESTIONS	FOR	CSO	ENGAGEMENT	IN	THE	CONTEMPORARY	SPACE	 134	
4.5	 A	FEW	HYPOTHESES	ABOUT	HOW	CSOS	CAN	EFFECTIVELY	WORK	WITHIN	THE	WORK	REGULATORY	SPACE		
																TO	PROTECT	MIGRANT	FARMWORKERS	 138	
4.5.1	 PROMOTING	SELF-ADVOCACY	 138	
4.5.2	 BUILDING	ORGANIZATIONAL	CAPACITY	 138	
4.5.3	 AUGMENTING	PUBLIC	AGENCY	EFFORTS	 139	
4.5.4	 LEGAL	ADVOCACY	 141	
4.5.5	 POLITICAL	ADVOCACY	 143	
4.5.6	 PRIVATE	REGULATION	 144	
4.5.7	 SOCIAL	PRESSURE	 144	
4.6	 DEVELOPING	A	CONCEPTUAL	FRAMEWORK	FOR	EMPIRICAL	INVESTIGATION	 145	
4.7	 CONCLUSION	 147	

CHAPTER	5		CASE	STUDY	1:	AGRICULTURAL	WORKERS	ALLIANCE	SUPPORT	CENTRES	 150	

5.1	 BACKGROUND	AND	HISTORY	 150	
5.2	 ORGANIZATIONAL	MATTERS	 152	
5.3	 CHANNELS	OF	INFLUENCE	 154	
5.3.1	 SUPPORT	PUBLIC	ENFORCEMENT	EFFORTS	 154	
5.3.2	 BUILDING	THE	CAPACITY	OF	OTHER	ACTORS	 159	
5.3.3	 POLITICAL	ADVOCACY	 160	
5.3.4	 LEGAL	ADVOCACY	 163	
5.4	 ANALYSIS	AND	EVALUATION	 168	
5.4.1	 HOW	WELL	DOES	THE	AWA	EXERT	INFLUENCE	AND	HOW	COULD	IT	DO	BETTER?	 168	
5.4.1.1	 Augmenting	public	agency	efforts	 168	
5.4.1.2	 Legal	advocacy	 173	
5.4.1.3	 Building	the	capacity	of	foreign	government	institutions	 176	
5.4.2	 PROMOTING	ACCEPTABLE	WORKING	CONDITIONS	 177	
5.4.3	 INSIGHTS	ON	ORGANIZATION	FORM	 179	

CHAPTER	6		CASE	STUDY	2:	GLOBAL	WORKERS	JUSTICE	ALLIANCE	 183	

6.1	 BACKGROUND	AND	HISTORY	 184	
6.2	 ORGANIZATIONAL	MATTERS	 185	
6.3	 CHANNELS	OF	INFLUENCE	 187	
6.3.1	 BUILDING	THE	CAPACITY	OF	USA	EMPLOYMENT	ADVOCATES	AND	DEFENDERS	 187	
6.3.2	 FACILITATING	TRANSNATIONAL	ENFORCEMENT	 190	
6.3.3	 POLITICAL	ADVOCACY	 196	
6.3.4	 BUILDING	THE	CAPACITY	OF	OTHER	ACTORS	 199	
6.4	 ANALYSIS	AND	EVALUATION	 199	
6.4.1	 HOW	WELL	DOES	THE	GWJA	EXERT	INFLUENCE	AND	HOW	COULD	IT	DO	BETTER?	 199	
6.4.2	 PROMOTING	ACCEPTABLE	WORKING	CONDITIONS	 202	
6.4.3	 INSIGHTS	ON	ORGANIZATIONAL	FORMS	 204	

CHAPTER	7		CASE	STUDY	3:	COALITION	OF	IMMOKALEE	WORKERS	 208	

7.1	 BACKGROUND	AND	HISTORY	 209	
7.2	 ORGANIZATIONAL	MATTERS	 212	
7.3	 CHANNELS	OF	INFLUENCE	 215	
7.3.1	 POLITICAL	ADVOCACY	 215	
7.3.2	 DEVELOPING	A	PRIVATE	REGULATORY	SYSTEM	 219	



 viii 

7.3.2.1	 Setting	private	standards	 220	
7.3.2.2	 Monitoring	 221	
7.3.2.3	 Enforcement	 225	
7.3.3	 LEGAL	ADVOCACY	 228	
7.4	 ANALYSIS	AND	EVALUATION	 228	
7.4.1	 HOW	WELL	DOES	THE	CIW	EXERT	INFLUENCE	AND	HOW	COULD	IT	DO	BETTER?	 228	
7.4.1.1	 Power	from	below	 234	
7.4.2	 PROMOTING	ACCEPTABLE	WORKING	CONDITIONS	 238	
7.4.3	 INSIGHTS	ON	ORGANIZATIONAL	FORM	 241	

CHAPTER	8		CONCLUSION:	WHAT	CAN	WE	LEARN	FROM	THESE	CASE	STUDIES?	 246	

BIBLIOGRAPHY	 260	

APPENDIX	A:	LIST	OF	FORMAL	INTERVIEWS	 280	

APPENDIX	B:	RESEARCH	ETHICS	BOARD	APPROVAL	 281	

 
  



 ix 

List of laws 
 
Conventions 
 

• International Convention on the Protection of the Rights of All Migrant Workers and Members of 
Their Families, 18 December 1990, A/RES/45/158  

 
Canadian statutes  
 

• Agricultural Employees Protection Act, SO 2002, c 16 
• Coroners Act, RSO 1990, Ch C 37 
• Employment Standards Act, SO 1968, c 35 
• Human Rights Code, RSO 1990, Ch H 19 
• Immigration and Refugee Protection Act, SC 2001, c 27 
• Labour Code, Ch C-27 
• Labour Relations Act, SO 1995, c 1, Sch A 
• Migrant and Seasonal Agricultural Worker Protection Act, SC 2001, c 27 
• Occupational Health and Safety Act, RSO 1990, c 01 
• Workmen's Compensation for Injuries Act, SO 1886, 49 Vict., c 28 
• State Immunity Act, RSC 1985, c S-18 
• Worker Recruitment and Protection Act, CCSM c 1197 

 
Canadian regulations 
 

• Immigration and Refugee Protection Regulations, SOR/2002-227 
• Ontario Regulation 414/05 (Farming Operations) 

 
Canadian bills 
 

• Bill 8—An Act to Amend the Labour Code with Respect to Certain Employees of 
Farming Businesses (Quebec Official Publisher, 2014) 

• Bill 18, Stronger Workplaces for a Stronger Economy Act, 2014, So 2014, c 10. 
 
American statutes  
 

• Admission of Temporary H-2A Workers, 8 USC § 1188  
• Agricultural Labor Relations Act, Cal. Labor Code § 1140 et seq. 
• An Act to Amend the Agricultural Act of 1949 (Extension of the Bracero Program), Pub L 82-78, 

65 Stat 119 
• Fair Labor Standards Act of 1938, Pub L 75-718, 52 Stat 1060 (codified as amended at 29 

USC § 201 et seq.) 
• Farm Labor Contractor Registration Act, Pub L 88-582, 78 Stat 920 
• Immigration and Nationality Act of 1952, Pub L 82-414, 66 Stat 163 
• Immigration Reform and Control Act of 1986, Pub L 99–603, 100 Stat 3445 
• Labor Management Relations Act of 1947, Pub . 80–101, 61 Stat 136 (codified as amended 29 

USC §§ 401-531) 
• Migrant and Seasonal Agricultural Worker Protection Act of 1983, Pub L 97-470, 129 Stat 437 

(codified as amended 29 USC §§ 1801-1872) 
• National Labor Relations Act of 1935, Pub L 74–198, 49 Stat 449 (codified as amended 29 

USC §§ 151-169) 
• Negotiated Rulemaking Act of 1990, Pub L 101-648, 104 Stat 4970 



 x 

• Occupational Health and Safety Act of 1970, Pub L 91-596, 84 Stat 1590 (codified as amended 
29 USC § 651 et seq.) 

• Private Attorneys General Act of 2004, Cal. Labor Code § 2698 et seq. 
• Trafficking Victims Protection Act of 2000, Pub L 106-386, 114 Stat 1464 
• Trafficking Victims Protection Reauthorization Act of 2013, Pub L 113-4, 127 Stat 54 
• Title VII of the Civil Rights Act 1964, 42 USC § 2000e 

 
American regulation 
 

• Labor Certification Process for Temporary Agricultural Employment in the United States (H-2A 
Workers), 20 CFR Part 655, Subpart B 

 
Australian statutes 
 

• Fair Work Act 2009 (Cth) 
 
 
 
  



 xi 

List of cases 
 
Canadian cases 
 

• Certain Employees of Sidhu & Sons Nursery Ltd., BCLRB No. B28/2012, 207 CLRBR (2d) 1 
• De Jesus v Canada (Attorney General), 2013 FCA 264, [2013] FCJ No. 1270 
• Dunmore v Ontario (Attorney General), 2001 SCC 94, [2001] 3 SCR 1016 
• L'Écuyer v Côté, 2013 QCCS 973; [2013] QJ No 1998 
• Peart v Ontario (Community Safety and Correctional Services), 2014 HRTO 611  
• Ontario (Attorney General) v Fraser, 2011 SCC 20, [2011] 2 SCR 3 
• Saskatchewan Federation of Labour v Saskatchewan, 2015 SCC 4, [2015] 1 SCR 245 

 
American cases 
 

• AMS Staff Leasing, Inc. v Arreola, 976 So. 2d 612, 616 (Fla. App. 2008) 
• Frederick Country Fruit Growers Association, Inc. v McLaughlin, 703 F Supp. 1021 (DDC 

1989) 
  



 xii 

List of tables 
 
Table 1. Conceptual framework for empirical investigation………………………………………….87 
Table 2. Fair Food Program audits (2011-2014)…………………………………………………...…..132 
  



 xiii 

Abbreviations 
 
AEWR   Adverse Effect Wage Rate 
ALRA   Agricultural Labor Relations Act (California) 
AWA   Agricultural Workers Alliance 
AWPA   Migrant and Seasonal Agricultural Worker Protection Act of 1983 (USA) 
BC   British Columbia  
CIC   Citizenship and Immigration Canada 
CIW   Coalition of Immokalee Workers 
CSO(s)    Civil Society Organization(s) 
Defenders  Human Rights Defenders 
DOL   Department of Labor (USA) 
ESDC   Employment and Social Development Canada 
ES Act   Employment Standards Act (Ontario) 
ESL   Economic Sociology of Law 
FARMS   Foreign Agricultural Resources Management Service 
FERME   Fondation des Entreprises en Recrutement de la Main-d’ œuvre Agricole E ́trange ̀re 
FLA   Fair Labor Association 
FLSA   Fair Labor Standards Act (USA) 
GWJA   Global Workers Justice Alliance 
IAVGO   Industrial Accidents Victim Group of Ontario  
INS   Immigration and Naturalization Service 
IRCA   Immigration Reform and Control Act of 1986 (USA) 
LCO   Law Commission of Ontario 
LMIA   Labour Market Impact Assessment 
OHS   Occupational health and safety 
OHSA   Occupational Health and Safety Act of 1970 (USA) 
OHS Act  Occupational Health and Safety Act (Ontario) 
Neg-reg  Negotiated Rule-Making 
NLRA   National Labor Relations Act of 1935 (USA) 
SAME   Students Against Migrant Exploitation 
SAWP   Seasonal Agricultural Worker Program 
SFA   Student/Farmworker Alliance 
Standards Council Fair Food Standards Council 
TAWP   Temporary Agricultural Workers to Canada   
TFWP   Temporary Foreign Worker Program 
UFCW   United Food and Commercial Workers 
UFW   United Farm Workers 
WRC   Worker Rights Consortium 
USA   United States of America 

  



 1 

1 Introduction: Introducing the research and 
methodological design 

1.1 Introducing the research 
 

Temporary migrant workers have been a significant part of the agricultural 

workforce in both Canada and the United States of America (USA) since at least the 

middle of the 20th century.1 These workers toil for long hours in dirty, dangerous, and 

difficult conditions tilling fields, harvesting crops and raising animals for human 

consumption. The working conditions for some of these workers are by most accounts 

terrible, what some scholars would characterize as “precarious”, not “decent”, “unfree”, 

or “unacceptable forms of work.”2 There is, however, a small glimmer of hope in an 

otherwise dire situation. There is an emerging group of civil society organizations 

(CSOs) that assists these workers in a myriad of ways. These organizations deliver vital 

social services, ensure that workers can realize their limited rights, and work towards 

the goal of social inclusion. This thesis sets out to identify and consider two inter-related 

questions. First, what are the causes of the failure to appropriately regulate the working 

conditions of temporary migrant farmworkers. Second, can CSOs contribute to more 

effectively regulating the working conditions of these workers by establishing, 

monitoring and enforcing binding norms. 

                                                                    

1 I use the term “migrant worker” interchangeably with “temporary migrant worker” throughout this 
dissertation. I note that the International Convention on the Protection of the Rights of All Migrant Workers and 
Members of Their Families, 18 December 1990, A/RES/45/158 (UNMWC) defines a “migrant worker” as a 
“person who is to be engaged, is engaged or has been engaged in a remunerated activity in a State of which he or she is 
not a national.” 

2 There is a large body of writing that examines each of these concepts. I will turn my attention later in this 
chapter to selecting a normative framework by which to assess the working conditions of migrant 
farmworkers that incorporates the insights from several of these accounts. 
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Agriculture and farming hold mythical status in the development of the 

Canadian and American states. Benedict Anderson argued that nations are created, at 

least partially, through “imagined communities.”3 In the stories that Canadians and 

Americans tell each other to forge their respective senses of common identity, the 

industrious and hard-working family farm plays a particularly important role. Today, of 

course, the agricultural sector no longer serves as the primary engine of either of their 

economies, and the number of farms has declined while those remaining have grown 

bigger.4 Although the family farm still continues to survive and thrive in some cases, 

broad structural transformations in agriculture have resulted in an industry that is 

concentrated, intensive and highly specialized.5 Large capital-rich agri-businesses have 

come to dominate the industry.  

 

Structural changes in agriculture have had an uneven effect on the utilization of 

waged labour in the sector. However, even accounting for greater mechanization in 

some crops such as wheat and cotton, farm labour continues to be a key component of 

vegetable and fruit farming in particular.6 Farming businesses have long had difficulty 

attracting workers because of the arduous nature of the work and the poor pay and 

conditions.7 In a competitive labour market where demand outstrips supply, one would 

                                                                    
3 Benedict Anderson, Imagined Communities (London: Version, 1991). 

4 USDA Economic Research Service, Ag and Food Statistics: Charting the Essentials, online: US Department of 
Agriculture <http://www.ers.usda.gov/data-products/ag-and-food-statistics-charting-the-
essentials.aspx>; Martin S. Beaulieu, Demographic Changes in Canadian Agriculture, online: Statistics Canada 
<http://www.statcan.gc.ca/pub/96-325-x/2014001/article/11905-eng.htm>.   

5 Helen E. Parson, “Regional Trends of Agricultural Restructuring in Canada” (1999) 22:3 Canadian Journal of 
Regional Science/ Revue canadienne des sciences regionals 343. 

6 Economic Research Service, Farm Labour—Background, online: US Department of Agriculture 
<http://www.ers.usda.gov/topics/farm-economy/farm-labor/background.aspx>.  

7 See, e.g. Vic Satzewich, Racism and the Incorporation of Foreign Labour: Farm Labour Migration to Canada Since 
1945 (London: Routledge, 1991); Kitty Calavita, Inside the State: The Bracero Program, Immigration, and the 
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expect the unsatisfied demand to drive improvements in working conditions. Instead, 

farming enterprises operating in a global marketplace under conditions of intense 

competition, have instead turned to foreign labour to fill “labour shortages.”8 These 

workers provide Canadian and American farmers with a source of cheap, flexible and 

reliable labour.9 In the USA, undocumented workers serve as an additional source of 

labour—some estimates put the number of undocumented workers in USA agriculture 

as high as 52% of the total agricultural workforce.10 However, while undocumented 

workers provide a useful stopgap measure for employers who do not have ready access 

to contract labour under labour migration schemes, employers tend to see this as a 

second-best measure for two reasons. First and most obviously, employers face 

sanctions for employing undocumented workers knowingly, although these laws are 

difficult to utilize in practice, and are weakly enforced in any event.11 Second, because 

undocumented workers are free to circulate in the labour market (even if their options 

are limited to other low-waged occupations such as domestic work, construction or 

work in the hospitality industry), they can be less susceptible to exploitation than 

                                                                                                                                                                                                          
I.N.S. (New York: Routledge, 1992); Philip L. Martin, Promise Unfulfilled: Unions, Immigration, & the Farm 
Workers (Ithaca: Cornell University Press, 2003). 

8 Satzewich, supra note 7, Calavita, supra note 7; Kerry L. Preibisch, “Local Produce, Foreign Labor: Labor 
Mobility Programs and Global Trade Competitiveness in Canada” (2007) 72:3 Rural Sociology 418; Kerry 
Preibisch, “Pick-Your-Own Labor: Migrant Workers and Flexibility in Canadian Agriculture” (2010) 44:2 
International Migration Review 404; Kerry Preibisch, “Migrant Workers and Changing Work-place Regimes in 
Contemporary Agricultural Production in Canada” (2011) 19:1 International Journal of Sociology of Agriculture 
and Food 62. 

9 Tanya Basok, Tortillas and Tomatoes: Transmigrant Mexican Harvesters in Canada (Montreal: McGill-Queen’s 
University Press, 2002); Preibisch (2010), supra note 8.  

10 From information complied by JBS International Inc., Aguirre Division using information from the US 
Department of Labor’s “National Agricultural Workers Survey”: see JBS International, Table 2. Farm Worker 
Demographics Continued: Current Status, online: National Agricultural Workers Survey < 
https://naws.jbsinternational.com/3/3status.php>. 

11 Leigh Binford, Tomorrow We’re All going to the Harvest: Temporary Foreign Worker Programs and Neoliberal 
Political Economy (Austin: University of Texas Press, 2013) at Ch. 6. 
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temporary migrant workers.12 The creation of a serviceable labour migration program 

for American farm employers (in addition to the existing H-2A scheme) continues to 

feature prominently in the “immigration reform” discourse in the USA.13 

 

My primary interest in pursuing this research project is to determine under 

which conditions CSOs can contribute to better working standards for vulnerable 

workers. I use the plight of temporary migrant farmworkers as an exemplar of a 

growing class of workers who enjoy few of the protections that certain groups of 

workers were able to win for themselves though struggle in the 20th century: trade union 

representation, collective bargaining, statutory protections, and strong public 

enforcement. Instead, temporary migrant farmworkers bear all the hallmarks of what 

Guy Standing describes as the growing class of the “precariat” because they work under 

conditions of employment and labour-market insecurity, earn income and benefits that 

barely meet the needs of social reproduction, and labour burdened by an overwhelming 

sense of “anger, anomie, anxiety, and alienation.”14 In addition, as migrants, temporary 

foreign workers also have to face nonsensical accusations of simultaneously taking local 

jobs and being a burden on domestic welfare systems. Given the shortcomings of 

existing regulatory strategies, the need to explore alternatives is urgent.  

 

                                                                    
12 Edward Tuddenham, “The False Promise of Legalized Immigration in Agriculture” in Lydio Tomasi, ed., 
In Defense of the Alien, Vol. 8, Immigration Enforcement, Employment Policy, Migrant Rights and Refugee 
Movements (New York: Centre for Migration Studies, 1985) cited in Basok (2002), supra note 9 at 15-6. 

13 A temporary visa scheme for the agricultural sector was an element of both recent failed attempts at 
immigration reform: the US, Bill S 1348, Comprehensive Immigration Reform Act of 2007, 110th Cong, 2007 and 
the US, Bill S 744, Border Security, Economic Opportunity, and Immigration Modernization Act of 2013, 113th 
Cong, 2013. 

14 Guy Standing, The Precariat: The New Dangerous Class (London: Bloomsbury, 2011) at 19. 
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I want to point out at the outset that my interest is in exploring the operation of a 

broader range of CSOs, which includes traditional trade unions, but also other newer 

formations. The past few decades have seen a renewed interest in emerging institutions 

of worker representation given the alarming decline of trade union power.15 It is no 

accident that this strand of scholarship is most evident in the USA, a country which has 

a labour law system that been perhaps generously described by one prominent 

commentator as “ossified.”16 I do not want to suggest that the zenith for trade union 

power has passed; history provides us with ample evidence of union decline and 

growth.17 However, a commitment to unionism should not prevent us from studying 

emerging organizational forms and objectively appraising their potential. 

 

This introductory chapter will review the major temporary migration schemes 

available to agricultural employers. I then turn my attention to considering the working 

conditions of migrant farmworkers in Canada and the USA, as well as setting out a 

normative frame with which to assess these conditions. I conclude this chapter with a 

discussion of my research aims and a research methodology for answering the questions 

this dissertation raises.  

 

 

                                                                    
15 See e.g., Katherine V.W. Stone, From Widgets to Digits: Employment Regulation for the Changing Workplace 
(Cambridge, UK: Cambridge University Press. 2004); Richard B. Freeman, Joni Hersch, and Lawrence 
Mishel, eds., Emerging Labor Market Institutions for the Twenty-First Century (Chicago: University of Chicago 
Press, 2005); Alan Hyde, “New Institutions for Worker Representation in the United States: Some 
Theoretical Issues” (2006) 50 New York Law School Law Review 385; Cynthia Estlund, Regoverning the 
Workplace: From Self-Regulation to Co-Regulation (New Haven: Yale University Press, 2010).  

16 Estlund, supra note 15.  

17 Lance Compa, “Not Dead Yet: Preserving Labor Law Strengths While Exploring New Labor Law 
Strategies” (2014) 4 University of California Irvine Law Review 609. 
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1.1.1 Labour migration schemes applying to the agricultural sector 
 

In the following section, I offer a brief taxonomy of the various labour migration 

schemes that apply to the agricultural sector in Canada and the USA. In summary, two 

major labour migration schemes exist in Canada that allow farmers to import migrant 

workers on a short-term basis. The Seasonal Agricultural Worker Program (SAWP) allows 

workers to be brought in for periods of up to 8 months each year to work in 

commodities deemed to be “seasonal.” Employers can also utilize the Temporary Foreign 

Worker Program (TFWP) to bring in workers from any country (and not only those with 

which Canada has bilateral agreements) for a period of up to four years. In 2013, 34,045 

workers entered Canada under the SAWP, and a further 11,325 under the TFWP to work 

in agriculture.18 In the USA, employers can use the H-2A visa scheme to bring in 

workers from an eligible country (at present, 84 countries are listed) usually for one year 

but renewable for a maximum period of 3 years. In 2010, almost 56,000 H-2A visas were 

issued, and more than 90% of these workers came from Mexico.19 In both Canada and 

the USA, the number of migrant workers engaged in agriculture has been steadily rising, 

reflecting broader trends in the engagement of temporary migrant workers across a 

variety of other sectors of the economy.20 

 

                                                                    
18 Figures based on the number of positive Labour Market Impact Assessments granted: Employment and 
Social Development Canada, Labour Market Impact Assessments—Annual Statistics, online: ESDC 
<http://www.esdc.gc.ca/eng/jobs/foreign_workers/lmo_statistics/annual-agriculture.shtml>.  

19 Ashwini Sukthankar, Visas, Inc.: Corporate Control and Policy Incoherence in the U.S. Temporary Foreign Labor 
System (2012) at 17, online: Global Workers Justice Alliance <http://www.globalworkers.org>.  

20 Nandita Sharma, Home Economics: Nationalism and the Making of ‘Migrant Workers’ in Canada (Toronto: 
University of Toronto Press, 2006); Judy Fudge and Fiona MacPhail, “The Temporary Foreign Worker 
Program in Canada: Low-Skilled Workers as an Extreme Form of Flexible Labour” (2009) 31 Comparative 
Labor Law and Policy Journal 101; Fay Faraday, Made in Canada: How the Law Constructs Migrant Workers’ 
Insecurity (2012), online: Metcalf Foundation <http://metcalffoundation.com>; Sukthankar, supra note 19; 
Jason Foster, “Making Temporary Permanent: The Silent Transformation of the Temporary Foreign Worker 
Program” (2012) 19 Just Labour: A Canadian Journal of Work and Society 22. 
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Temporary migrant workers are an important feature of the agricultural sector’s 

workforce in Canada and the USA. One study suggested that workers under SAWP 

contribute 45% of total employment hours in the commodities in which they are 

employed.21  In the USA, in 2009-2010, migrant farmworkers under the H-2A scheme 

constituted 21% of the agricultural labor force.22 Although undocumented workers 

comprised a massive 52%,23 the number of H-2A workers is quickly rising, with a 23% 

increase noted in the period between 2009 and 2013.24 Further, the fact that an expanded 

temporary migration scheme for the agricultural sector forms a key aspect of the debate 

around immigration reform in the USA makes their current operation a critical subject of 

study.  

 

1.1.1.1 Canada 
 

The SAWP operates by way of bilateral agreements (described as 

“intergovernmental administrative arrangements”) between Canada and the 

participating countries, which currently include Jamaica and Mexico.25  Its statutory 

underpinning is the Immigration and Refugee Protection Act26 and the Immigration and 

                                                                    
21 Ann Weston and Luigi Scarpa de Masellis, Hemispheric Integration and Trade Relations: Implications for 
CSAWP (Ottawa: The North-South Institute, 2003). 

22 From information complied by JBS International Inc., Aguirre Division using information from the USA 
Department of Labor’s “National Agricultural Workers Survey”: see JBS International, Table 2. Farm Worker 
Demographics Continued: Current Status, online: <https://naws.jbsinternational.com/3/3status.php>.  

23 Ibid.  

24 United States of America, Government Accountability Office, H-2A and H-2B Visa Programs: Increased 
Protections Needed for Foreign Workers (Washington D.C.: Report to Congressional Committees, 2015) at 17. 

25 The other countries with which Canada has bilateral agreements include: Anguilla, Antigua and Barbuda, 
Barbados, Dominica, Grenada, Montserrat, St. Kitts-Nevis, St. Lucia, St. Vincent and the Grenadines, and 
Trinidad and Tobago. 

26 SC 2001, c 27. 
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Refugee Protection Regulations.27 To participate in the SAWP, eligible employers must be 

engaged in production in a commodity sector deemed to be “seasonal” (e.g. fruits and 

vegetables, dairy, sheep, etc.) and the workers must work in “primary agriculture” (e.g. 

harvesting and other related activities). 28  Employers can only hire workers for a 

maximum period of 8 months each year.29 The SAWP is described as a “managed 

circular program” because it facilitates the return of workers—often the same workers—

on a yearly basis.30  

 

Citizenship and Immigration Canada (CIC) and Employment and Social 

Development Canada (ESDC) jointly administer the SAWP. Employers seeking to 

engage workers under SAWP must first obtain a Labour Market Impact Assessment 

(LMIA) from ESDC, which essentially establishes that no Canadian employees can be 

found to fill the position and that the applicant-employer has made attempts to recruit 

locally. The foreign government is responsible for sourcing the workers according to 

loose criteria that include that the workers must be over the age of 18 and have had 

experience farming. In practice, foreign governments also apply other criteria to ensure 

that the workers return at the conclusion of their contract, for example, seeking out 

workers that are married and/or have dependents.31 The SAWP is a unique labour 

                                                                    
27 SOR/2002-227. 

28 Section 315.2(4) of the Immigration and Refugee Protection Regulations (SOR/2002-227) define “primary 
agriculture” as work that is performed on a farm, nursery or greenhouse, and involves the operation of 
machinery, the care of animals, or the planting, preparation and harvesting of crops, trees or other plants. 

29 Employers must guarantee workers a minimum of 240 hours of work with a period of 6 weeks or less. 

30 Veena Verma, The Mexican and Caribbean Seasonal Agricultural Worker Program: Regulatory and Policy 
Framework, Farm Industry Level Employment Practices, and the Future of the Program Under Unionization (2002), 
online: North-South Institute <http://www.nsi-ins.ca/publications>. 

31 Kerry Preibisch and Jenna L. Hennebry, “Buy Local, Hire Global: Temporary Migration in Canadian 
Agriculture” in Patti Tamara Lenard and Christine Straehle, eds., Legislated Inequality: Temporary Labour 
Migration in Canada (Montreal: McGill-Queen’s University Press, 2012) 48. 
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migration program in that it requires foreign governments to play the role of recruiter.32  

To enter Canada, the selected workers must satisfy requirements imposed by CIC, 

including undergoing a health test and a criminal record check. CIC issues the visas that 

allow workers temporary access to Canada.  

 

In 1987, the processing of employment orders to the farming sector in Ontario 

and Quebec was privatized. Organizations called Foreign Agricultural Resources 

Management Service (FARMS) in Ontario and Fondation des Entreprises en Recrutement de 

Main-d'oeuvre Agricole (FERME) in Quebec receive the orders for workers from 

employers, collect employer signatures on contracts, and communicate employer 

requests to the sending countries. These organizations also function as lobby groups to 

represent the farm sector’s collective interests in their respective provinces, providing 

farm employers with a vehicle for collective organizing that has sometimes been denied 

to farmworkers. These organizations operate a travel agency, CanAg Travel Service Ltd, 

that coordinates the travel of the SAWP workers.  

 

Employers are also responsible for arranging and paying for half the costs of 

round-trip transportation as well as providing workers with free suitable housing. In 

addition, both the employer and workers engaged under the SAWP have to agree to the 

terms and conditions of employment contained in standard form contracts of 

employment, the terms of which are negotiated between the Canadian and foreign 

governments. The most recent iteration of the contract of employment under which 

Mexican workers are engaged provides that these workers are entitled to a minimum 

                                                                    
32 Ibid. 
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wage equivalent to the rate received by domestic agricultural workers (or a wage rate 

for a specified occupation determined by ESDC if this is greater), suitable lodgings and 

meals, one day of rest per week, meal and rest breaks, an ordinary working day 

consisting of eight hours (and no more than 12 hours when there is an “urgent need”). 

The contracts also contain repatriation clauses that allow employers a large degree of 

discretion to terminate a worker’s employment and repatriate them to their country of 

origin. There are some provincial variations, especially for British Columbia and 

Quebec.  

 

The other mechanism by which temporary migrant workers can enter Canada is 

through the TFWP. Under the TFWP, workers can be brought in for a maximum period 

of two years. Work permits can be renewed, subject to the rule that for every four years 

of work in Canada, the workers must remain outside of Canada for four years. The 

longer duration of the TFWP makes it a valuable tool for employers seeking workers for 

non-seasonal projects, for example, mushroom and greenhouse production and animal 

husbandry. In June 2014 when the federal government introduced a cap on the number 

of temporary foreign workers that an enterprise could employ, the agricultural sector 

was exempted from this limit. Under the TFWP, the employer is responsible for 

recruiting the workers directly, and in practice, employers make use of third-party 

recruiters who have been found to use a variety of less than salubrious practices, such as 

charging exorbitant “recruitment fees.”33  

 

                                                                    
33 Fay Faraday, Profiting From the Precarious: How Recruitment Practices Exploit Migrant Workers (2014), online: 
Metcalf Foundation <http://metcalffoundation.com>. 
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Employers in the agricultural sector wishing to bring in temporary workers 

under the TFWP can access either the “Agricultural Stream” or the “Stream for Lower-

Skilled Occupations.”34 Both streams require an employer to apply for a LMIA from 

ESDC. For the Agricultural Stream, the worker can be from any country; production 

must be included in the national commodities list; and, the work performed by the 

worker must relate to on-farm primary agriculture.  It is important to note that the 

Agricultural Stream can be utilized to bring in both “high-skilled” and “low-skilled” 

labour.35  The employer can access the Stream for Lower-Skilled Occupations to bring in 

“low-skilled” workers where the employer is engaged in production not listed on the 

national commodities list.  

 

Under the Agricultural Stream, employers must agree to pay for round-trip 

transportation, provide suitable housing (although they are allowed to deduct an 

amount for accommodation costs). Employees must agree to outline applicable 

conditions of employment in an employment contract.  With regards to the Stream for 

Lower-Skilled Occupations, employers must pay only for transportation costs. 

Employers must enter into a sample contract with the temporary migrant workers 

provided by ESDC, or alternatively, their own contract which covers the same 

                                                                    
34 Under the auspices of the TFWP, a specific program to import farm workers from Guatemala called the 
Temporary Agricultural Workers to Canada (TAWC) project exists. The TAWC was created in 2003 and 
now brings in close to 4,200 workers annually to work in farms in Quebec, Ontario, Alberta and British 
Columbia: Giselle Valarezo and Christine Hughes, “Pushed to the Edge: Political Activism of Guatemalan 
Migrant Farmworkers” (2012) (5) Global Justice: Theory Practice Rhetoric 94; Dalia Gesualdi-Fecteau, “The 
Recruitment of Guatemalan Agricultural Workers by Canadian Employers: Mapping the Web of a 
Transnational Network” (2014) 1:3 International Journal of Migration and Border Studies 291. 

35 “Low-skilled” occupations are those coded as Category C or Category D according to the National 
Occupational Classifications. Occupations that fall within Category C skill level are those which usually 
require secondary school and/or occupation-specific training and Category D occupation are those where 
on-the-job training suffices. See Employment and Social Development Canada, National Occupational 
Classification Matrix 2011, online: ESDC 
<http://www5.hrsdc.gc.ca/noc/english/noc/2011/html/Matrix.html>.  
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conditions of employment.  Until very recently, employers under both these streams 

could pay their workers 15% less than the median wage as determined by Statistics 

Canada, subject to being able to demonstrate that they paid the same wage to domestic 

workers working in the same occupation and geographic area. This is, however, no 

longer the case. Employers must now provide the prevailing wage rate or the rate paid 

to domestic workers (whichever is higher).  

 

1.1.1.2 United States 
 

Farm employers in the USA can apply to bring in foreign workers from an 

eligible country to perform work that is temporary or seasonal. The duration of a H-2A 

visa is generally one year, but a worker may apply to extend the visa as long as the 

maximum period of stay does not exceed 3 years.36 As of January 1, 2016, 84 countries 

were listed as eligible; the list included: Mexico, El Salvador, Honduras, Belize, 

Guatemala and Jamaica. Initially, the majority of workers using the H-2A visa scheme 

came from Caribbean countries. Beginning in the early 1990s, farmers started using the 

H-2A visa scheme to recruit Mexican workers, who now make up the vast majority of 

the H-2A workforce.37 

 

The application process requires an interested employer to submit a petition to 

the Department of Labor (DOL) and to demonstrate that they have not been able to 

recruit workers domestically. Applicants must also demonstrate that employing H-2A 

workers will not adversely affect the wages and working conditions of USA employees. 

                                                                    
36 The rules governing the H-2A scheme are found in 8 USC §1188 and Labor Certification Process for 
Temporary Agricultural Employment in the United States (H-2A Workers), 20 CFR Part 655, Subpart B. 

37 Binford, supra note 11 at Ch. 6. 
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After the DOL has provided a temporary labor certification, the employer must apply to 

the United States Citizenship and Immigration Services for additional certification. The 

workers who intend to travel to the USA must submit an application to the American 

consulate in their own country to receive an H-2A visa to travel to the USA. The 

employer is responsible for recruiting workers. More often than not, employers make 

use of labour recruiters that engage in various forms of exploitative practices to find the 

workers. 38  Binford argues that the highly bureaucratic nature of the H-2A visa 

application process also encourages the use of intermediaries who can negotiate the 

various administrative hurdles.39 

 

The DOL requires employers that engage H-2A workers to be paid the higher of 

the local “prevailing wage”, the state or federal minimum wage, or the “adverse effect 

wage rate”  (AEWR) determined by the Department of Agriculture on a state-by-state 

basis. Employers are required to provide workers with at least 75% of the hours 

guaranteed in their contract of employment. Employers must also reimburse workers for 

the cost of transportation and provide housing at no cost to the employee. The 

Department of Labor regulations governing the H-2A scheme are imported into the 

contract of employment of the individual workers. H-2A workers are, however, exempt 

from the federal Migrant and Seasonal Agricultural Worker Protection Act,40which provides 

farmworkers with a range of important rights, including the right to hold both farm 

contractors and employers jointly responsible for rights violations.  

                                                                    
38 Verite, Immigrant Workers in US Agriculture: The Role of Labor Brokers in Vulnerability to Forced Labor (2010), 
online:  Verite <http://www.verite.org>; Global Workers Justice Alliance, Mexican H2A Farmworkers in the 
U.S.: The Invisible Workforce, Jornaleros Safe Report, Executive Summary (2013), online: GWJA 
<http://www.globalworkers.org>. 

39 Binford, supra note 11 at 149. 

40 PL 114-38. 
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1.1.2 Working conditions on farms  
 

While they work in Canada and the USA, temporary migrant workers are 

entitled to a series of statutory rights, healthcare and access to some contributory 

insurance schemes. The precise legal rights and entitlements that migrant farmworkers 

enjoy will be outlined in Chapter 2. In practice, however, these rights are regularly 

violated and entitlements denied. This is not to suggest that all migrant farmworkers are 

exploited. In a significant 2012 report on precarious employment in Ontario, the Law 

Commission of Ontario (LCO) found that: 

  
[SAWP workers]…reported that SAWP provides them with a much higher source of 
income than is available in their home countries, allowing them to better support their 
families and educate their children. Workers reported returning year after year and many 
enjoyed positive and mutually beneficial relationships with their employers. They were 
paid in accordance with their contractual terms and hours worked, health and safety 
laws were respected, housing conditions were comfortable and they enjoyed a 
productive working relationship with their employer. Many workers also commented on 
long-standing friendships and personal connections they had made with their employer 
and people in the communities where they worked. They consistently expressed 
gratitude for the opportunity to earn an income in Canada.41 (Footnotes omitted) 

 

However, exploitative conditions are a pervasive feature of labour in the agricultural 

sector, especially among migrant farmworkers. In this section, I consider some of the 

empirical evidence available that documents the working conditions of migrant 

farmworkers in Canada and the USA. Much of this research has been undertaken by 

sympathetic CSOs, but in more recent times, scholars and government bodies have also 

turned their attention to this issue.  

 

                                                                    
41 Law Commission of Ontario, Vulnerable Workers and Precarious Work (Final Report) (2012) at 24, online: LCO 
<http://www.lco-cdo.org/vulnerable-workers-final-report.pdf>. 
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In Canada, a number of research reports have concluded that migrant 

agricultural workers are exposed to dangerous workplace injuries and hazards.42 These 

reports have found that migrant farmworkers work long hours (6-7 days a week, 8-12 

hours each day), lack sufficient breaks, and are not given adequate health and safety 

training and personal protective equipment.43 Some of the specific hazards include: 

heavy lifting, repetitive and awkward postures, exposure to chemicals and pesticides, 

and mental health issues arising from absence of family and friends and cultural 

displacement.44 It is clear that agricultural work tends to be dangerous for all workers, 

irrespective of whether they are local workers or migrant workers, but temporary 

migrant workers are particularly vulnerable.45 Housing conditions of migrant workers, 

who are housed on employer-provided residences during their stay in Canada, can be 

cramped, unsanitary, and generally below municipal standards.46 There are few rigorous 

quantitative studies that establish the extent of wage theft and other employment 

standard violations, but some qualitative research suggests that migrant workers work 

for long hours, without adequate rest breaks, and are not remunerated for all of their 

                                                                    
42 See e.g., Malcolm Sargeant and Eric Tucker, “Layers of Vulnerability in Occupational Health and Safety 
for Migrant Workers: Case Studies from Canada and the United Kingdom (2010) 7:2 Policy and Practice in 
Occupational Health and Safety 51; Janet McLaughlin, Migration and Health: Implications for Development, A Case 
Study of Mexican and Jamaican Migrants in Canada’s Seasonal Agricultural Program (October 2009), online: 
Canadian Foundation for the Americas 
<http://www.focal.ca/pdf/Migrant%20Health%20McLaughlin%202009.pdf>;  Janet McLaughlin, 
“Determinants of Health of Migrant Farm Workers in Canada” (2010) 17 Health Policy Research Bulletin 30; 
Gererado Otego and Kerry Preibisch, Farm Worker Health and Safety: Challenges for British Columbia (August 
2010), online: Simon Fraser University <http://www.sfu.ca/~otero/docs/Otero-and-Preibisch-Final-Nov-
2010.pdf>; Kerry Preibisch and Jenna Hennebry, “Temporary Migration, Chronic Effects: The Health of 
International Migrant Workers in Canada” (2011) Canadian Medical Association Journal 1; Michael Pysklywec 
et al., "Doctors within Borders: Meeting the Health Needs of Migrant Farm Workers in Canada” (2013) 
183(9) Canadian Medical Association Journal 1039. 

43 See e.g., Otego and Preibisch, supra note 42; Preibisch and Hennebry, supra note 42; Michael Pysklywec et 
al., supra note 42. 

44 Ibid. 

45 Kerry Preibisch and Gerardo Otero, “Does Citizenship Status Matter in Canadian Agriculture? Workplace 
Health and Safety for Migrant and Immigrant Laborers” (2014) 79:2 Rural Sociology 174. 

46 Justicia for Migrant Workers, Housing Conditions for Temporary Migrant Agricultural Workers in B.C. 
(October 2007), online: Justicia<http://www.justicia4migrantworkers.org>. 
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work.47 Although studies considering the working conditions of workers under the 

TFWP are rarer, a survey of 520 workers engaged in low-waged and precarious 

employment concluded that temporary foreign workers were at particular risk of 

violations that included unpaid wages and overtime, and illegal deductions.48 A number 

of government and quasi-government bodies have corroborated these findings—for 

example, the Auditor-General of Canada, 49  the House of Commons’ Standing 

Committee on Citizenship and Immigration,50 and most recently, the Law Commission 

of Ontario.51  

 

Similar working conditions for migrant workers have also been found south of 

the border. The workplace hazards faced by agricultural workers in the USA mirror 

those of Canada.52 One of the two indicators measuring occupational health risks, 

incidence of injuries and illnesses, shows far less improvement than in other similarly 

dangerous industries, and in the case of another indicator, rate of fatalities, it shows a 

                                                                    
47 Josephine Smart, “Borrowed Men on Borrowed Time: Globalization, Labour Migration and Local 
Economies in Alberta” (1997) 1-2 Canadian Journal of Regional Science 141; Kimberly Knowles, The Seasonal 
Agricultural Worker Program in Ontario: From the Perspective of Jamaican Migrants (Master of Arts Thesis, 
University of Guelph, 197); UFCW Canada and the Canadian Labour Congress, National Report: The Status of 
Migrant Farm Workers in Canada (December 2002), online at: Gender & Work Database 
<http://www.genderwork.ca/unions_equity/ufcw/UFCW_Status_Migrant_Farm_Workers.pdf>. 

48 Mary Gellatly, Unpaid Wages, Unprotected Workers: A Survey of Employment Standards Violations (2011), 
online: Workers’ Action Centre <http://www.workersactioncentre.org>. 

49 Canada, Office of the Auditor-General of Canada, Report of the Auditor-General, Chapter 2- Selecting Foreign 
Workers under the Immigration Program (Ottawa: 2009). 

50 Canada, House of Commons, Standing Committee on Citizenship and Immigration, Temporary Foreign 
Workers and Non-Status Workers (May 2009) (Chair: David Tilson). 

51 Law Commission of Ontario, supra note 41. 

52 See e.g., Stephanie G. Pratt and David L. Hard, “Injury Risk Factors Associated with Agricultural 
Workplace Fatalities” (1998) Special Issue 1 Journal of Agricultural Safety and Health 29-38; Joseph D. Hovey 
and Christina Magana, “Acculturative Stress, Anxiety, and Depression among Mexican Immigrant 
Farmworkers in the Midwest United States” (2000) 2:3 Journal of Immigrant Health 119; Margaret Reeves, 
Anne Katten and Martha Guzman, Fields of Poison 2002: California Farmworkers and Pesticides (Californians for 
Pesticide Reform, 2002), online: Californians for Pesticide Reform 
<http://www.pesticidereform.org/article.php?id=4>.  
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troubling increase.53 Housing for hired farmworkers tend to be sub-standard, often 

overcrowded and unsanitary.54 Farmworkers—both documented and undocumented—

do not fare better when it comes to their wages and other entitlements. In 2007, the 

Southern Poverty Law Centre produced a report based on its experience with legally 

representing thousands of migrant workers (under both the H-2A and the H-2B 

schemes)—the report asserted that workers faced “chronic” wage and hour abuses and 

contract violations (not being provided work for the hours stipulated in their contract).55 

Further, despite measures to combat forced labour, slavery, debt bondage and 

trafficking continue to be an obstinate feature of agricultural labour practice in the 

USA—between 1997 and 2010, the federal government prosecuted nine cases of 

servitude in Florida, in the process freeing over 1,000 workers.56 These prosecutions are 

likely to be only the tip of a much larger iceberg, and some estimates put the incidence 

of forced labour in agriculture as high as 10% of the total workforce.57 

 

Based on the evidence available, it is possible to conclude that a significant 

proportion of migrant farmworkers in North America experience unacceptable working 

conditions. The evidence includes studies undertaken by researchers and data collated 

by CSOs that work closely with this population.   

                                                                    

53 United States of America, Department of Agriculture Report, A Profile of Hired Farmworkers, A 2008 Update 
(Washington D.C., 2008) at 31. 

54 Ibid at 28. 

55 Southern Poverty Law Center, Close to Slavery: Guestworker Program sin the United States (2013), online: 
SLPC <https://www.splcenter.org/>. Also confirmed in Etan Newman, No Way to Treat a Guest: Why the H-
2A Agricultural Visa Program Fails U.S. and Foreign Workers (Washington D.C.: 2011), online: Farmworker 
Justice <https://www.farmworkerjustice.org>. 

56 For a list of these case, see: Coalition of Immokalee Workers, Anti-Slavery Campaign, online: 
<http://www.ciw-online.org/slavery/>  

57 Free the Slaves, Washington, D.C. and the Human Rights Centre of the University of California, Berkeley, 
“Hidden Slaves: Forced Labor in the United States” (2005) 23:1-2 Berkeley Journal of International Law 47 at 48. 
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1.1.3 Civil society organizations (CSOs) 
 

The argument I advance in this thesis is that CSOs play a growing role in the 

regulation of temporary migrant farmworkers, and that CSOs ought to have a greater 

function. A central feature of developing this argument is defining what I mean by a 

CSO. Lester Salamon and Helmut Anheir define CSOs as “private, nonprofit, and 

nongovernmental organizations that…provide vehicles through which citizens can exercise 

individual initiative in the private pursuit of public purposes”58 This is a perfectly serviceable 

definition for the purposes of this thesis. When I speak of CSOs, I mean to invoke the 

idea of organizations that are institutionally independent from the political sphere (“the 

state”) and the economic sphere (“the market”), but that nevertheless seek to influence 

both domains. This means that in practice there is extensive interaction between the 

political, economic, and civil spheres. In fact, due to the fact that CSOs seek to advance 

public purposes, CSOs need particularly the help of the state.  As Michael Walzer 

argues, “the state is an indispensible agent—even if the associational networks also, always, 

resist the organizing impulses of state bureaucrats.”59 However, CSOs’ autonomy from 

government allows for them to chart an independent political course from the position 

of elected officials, and their independence from the economic sphere prevents them 

from being dominated by the imperatives of buying and selling and making a profit.  

 

Civil society can take many associational forms. CSOs encompass a broad range 

of organizations—non-government organizations, charities, trusts, foundations, and 

international non-state associations. CSOs are a highly heterogeneous group of 

                                                                    
58 Lester M. Salamon and Helmut K. Anheier, “The Civil Society Sector” (1997) 34:2 Society 60 at 60. 

59 Michael Walzer, The Idea of Civil Society: A Path to Social Reconstruction” (1991) Spring Dissent 293 at 
302. 
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organizations in terms of structure, objectives, membership, and focus. One particular 

type of CSO, trade unions, has historically been very active in workplace regulation. 

However, I seek to broaden my focus on the types of CSOs that could play a regulatory 

function. There is a bigger range of organizations—community unions, worker groups, 

activist bodies, and transnational advocacy networks—that have a growing role in 

helping workers. CSOs active in representing workers have no single organizational 

type. Their membership also widely varies because CSOs are made up of workers 

themselves, public interest lawyers, religious figures, and a variety of other 

philanthropists. Worker CSOs also have a variety of aims—some seek to help workers 

realize their existing rights, others advocate for a more expanded suite of rights, and 

others still are working towards the wholesale transformation of social and economic 

relations. Finally, the focus of CSOs varies because some are rooted in the local, while 

others seek to influence state-level or transnational phenomena. 

 

Some scholars have started to turn their attention to examining the role of civil 

society in assisting temporary migrant farmworkers. In Canada, Kerry Preibisch’s work 

stands out as being one of the earliest and most comprehensive attempts to document 

the work of CSOs in providing a range of services, however, a number of other scholars 

have also written on this issue.60 In the USA, Xochitl Bada and Shannon Gleeson have 

                                                                    
60 Preibisch (2007), supra note 8. Other Canadian scholars examining this question include: Suzan Ilcan and 
Tanya Basok, “Community Government: Voluntary Agencies, Social Justice, and the Responsibilization of 
Citizens” (2004) 8:2 Citizenship Studies 129; Tanya Basok, “Counter-Hegemonic Human Rights Discourses 
and Migrant Rights Activism in the U.S. and Canada” (2009) 50:2 International Journal of Comparative Sociology 
179; Aziz Choudry et al., Fight Back: Work Place Justice for Immigrants (Black Point, NS: Fernwood Publishing, 
2009); Christina Gabriel and Laura Macdonald, “Citizenship at the Margins: The Canadian Seasonal 
Agricultural Worker Program and Civil Society Advocacy” (2011) 39:1 Politics & Policy 45.  
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examined the work of some CSOs in assisting the Mexican farmworker population.61 My 

work hopes to build and expand upon this fledgling body of work. 

 

1.1.4 A normative framework for assessing working conditions of migrant 
workers 

 
It is difficult to engage with the question of the working conditions of migrant 

farmworkers without articulating a normative framework to determine the boundary 

between acceptable and unacceptable forms of work. In this dissertation, such a 

normative framework should also allow us to engage in dialogue about what public and 

private regulatory responses might allow migrant farmworkers an opportunity to work 

without making an invidious choice between their wellbeing and earning a livelihood. 

Appropriate regulatory responses may include passing new laws to provide greater 

workplace protections, modifying enforcement strategies, and harnessing the regulatory 

capacity of CSOs. 

 

In my research I take the pragmatic step of accepting the continued existence of 

labour migration programs for the agricultural sector, and as a result, I do not seek to 

engage in the ethics of labour migration more generally. I also accept Martin Ruhs 

argument that states must balance a set of competing interests in setting the parameters 

of their migration policies, and that a “trade-off” is evident between the rights that 

migrant workers enjoy (work-related rights, access to state welfare systems, etc.) and the 

                                                                    
61 Xochitl Bada and Shannon  M. Gleeson, “A New Approach to Migrant Labor Rights Enforcement: The 
Crisis of Undocumented Worker Abuse and Mexican Consular Advocacy in the United States” (2015) 40:1 
Labor Studies Journal 32.. 
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number of migrant workers admitted.62 As a result, I am cautious about choosing a 

normative framework that prescribes a comprehensive set of workplace rights that 

might have the unintended consequence of limiting opportunities for foreign workers. 

In this sense, my selection of a normative framework is informed by Amartya Sen’s 

distinction between “ideal” and “non-ideal” approaches to morality and justice.63 

 

There are a number of normative frameworks from which we could choose. I 

argue that the normative framework of “unacceptable forms of work” provides a useful 

way of talking about those conditions of work that migrant farmworkers should not 

have to endure. The ILO identified “unacceptable forms of work” to mean “conditions 

that deny fundamental principles and rights at work, put at risk the lives, health, freedom, human 

dignity and security of workers or keep households in conditions of poverty.”64 In a recent book 

outlining the concept, Judy Fudge and Deirdre McCann explain that unacceptable forms 

of work integrate and build upon the collective insights provided by the ILO’s Decent 

Work Agenda as well as the discourses of precarious work, vulnerability, informal work 

and forced labour.65  

 

According to these authors, the concept of unacceptable forms of work is a multi-

dimensional concept because it sets out substantive dimensions of unacceptability, and 

                                                                    
62 Martin Ruhs, The Price of Rights: Regulating International Labor Migration (Princeton: Princeton University 
Press, 2013). 

63 Amartya Sen, “What Do We Want From a Theory of Justice?” (2006) CIII (5)The Journal of Philosophy 215. 

64 ILO International Labour Conference, 102nd Sess, The Director-General’s Programme and Budget proposals for 
2014–15, Report II (Supplement) (Geneva, 2013) at [49]. 

65 Judy Fudge and Deirdre McCann, Unacceptable Forms of Work: A Global and Comparative Study (Geneva: 
International Labour Office, 2015). 
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within each dimension, provides a spectrum along which work can be plotted.66 The 

twelve dimensions of unacceptability identified by Fudge and McCann are: forced 

labour; health and safety; income; security; working time; representation and voice 

mechanisms; child labour; social protection; equality, human rights and dignity; legal 

protection; family and community life; and work organization.67 The authors also set out 

various indicators within each dimension, some, which they mark “essential”, and 

others they call “supplementary”.68 The essential indicators are those that represent 

fundamental principles and rights at work, and, in this way, unacceptable forms of work 

“are working relations that exist beyond the normative floor of the international standard.”69 

 

It is helpful to set out in full Fudge and McCann’s model of unacceptable forms 

of work that includes the twelve dimensions and the essential and supplementary 

indictors for each:70 

 
• Dimension 1: forced labour 

o Essential indicator: worker subject to forced labour which includes 

slavery, debt bondage, trafficking, forced prostitution, forced overtime, 

etc. 

• Dimension 2: Health and safety 

o Essential indicator: Risk to health and well-being (physical and mental) 

• Dimension 3: Income 

                                                                    
66 Ibid at 43. 

67 Ibid at 49-51. 

68 Ibid at 47. 

69 Ibid at 48. 

70 This section is paraphrased from ibid at 49-51. 
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o Essential indicators: inadequate payments (to satisfy basic needs); 

insecure payments (e.g. wage arrears, unjustified deductions, recruitment 

fees, etc.) 

• Dimension 4: Security 

o Essential indicator: Day labour (some casual contracts, zero-hour 

contracts, etc.) 

o Supplementary indicators: insecure employment; no prospects for 

promotion; no opportunity for development or training 

• Dimension 5: Working time 

o Essential indicators: excessive weekly hours; weekly rest of less than 24 

hours; insufficient daily rest/family/community time; forced overtime; 

insufficient hours; unprotected night work; paid annual vacation of less 

than three working weeks 

o Supplementary indicators: unpredictable schedules; lack of influence over 

working hours; insufficient rest breaks during the day 

• Dimension 6: Representation and voice mechanisms 

o Essential indicator: The right to freedom of association, organize and 

collective bargaining 

o Supplementary indicators: lack of consultation; denial of participation; 

failure to provide voice mechanisms 

• Dimension 7: Child labour 

o Essential indicator: child labour 

• Dimension 8: Social protection (e.g. healthcare, pension coverage, sick leave, etc.) 

o Essential indicator: social protection inadequate to satisfy basic needs 
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• Dimension 9: Equality, human rights and dignity 

o Essential indicators: discrimination in working life; unequal pay for work 

of equal value; lack of respect for human rights 

o Supplementary indicator: lack of respect for national, ethnic, and social 

identities and cultures 

• Dimension 10: Legal protection 

o Essential indicators: exclusion from legal protections; inadequate 

implementation/enforcement; inadequate regulation of recruitment 

o Supplementary indicators: lack of information of rights; no express 

contract 

• Dimension 11: Family and community life 

o Essential indicators: no entitlement to paid maternity leave of at least 14 

weeks; no maternity protection 

o Supplementary indicators: no parental leave, work inhibits family or 

community life 

• Dimension 12: Work organization 

o Supplementary indicators: lack of control over work process; excessive 

workload; intense physical and mental demands. 

 

 
To my mind, there are several benefits of the unacceptable forms of work model 

for determining appropriate working conditions for migrant farmworkers. The model 

represents the entwinement of several existing and well-theorized concepts, which a 

number of scholars have already applied to the working conditions of temporary 
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migrant workers.71 As such, the unacceptable forms of work model does not recreate the 

wheel, so much as it re-engineers and refines it. Turning to the issue of substantive 

rights and entitlements, the model provides a floor of rights that is anchored in the 

workplace, but also, it brings into focus a series of other entitlements—such as freedom 

from exploitative recruitment practices and access to social welfare benefits—that 

impact upon workers and affect their daily lives. The model also includes both 

protective and participatory standards,72 and therefore provides a thicker conception of 

workplace justice. Finally, in setting out a comprehensive base, the model does not go so 

far as to recommend a set of workplace rights so onerous that it would be unworkable in 

practice.  

 

It is clear that several of the working conditions that migrant farmworkers 

experience, identified in section 1.1.2 above, should be deemed to be unacceptable forms 

of work. For example, normative framework of unacceptable work allows us to 

unequivocally state that migrant farmworkers who are exposed to dangerous hazards, 

experience wage theft, and work under conditions of debt bondage are experiencing 

forms of work that no one should tolerate. The moral force of this argument puts paid to 

any countervailing case that tries to contend that at least these workers are being 

provided with an opportunity to earn amounts in excess of what they could earn back 

                                                                    
71 For example a number of scholars have already described the conditions of temporary migrant workers as 
precarious or “hyper-precarious”—see e.g., Bridget Anderson, “Migration, Immigration Controls and the 
Fashioning of Precarious Workers”(2010) 24 Work, Employment and Society 300; Joo-Cheong Tham and Iain 
Campbell, “Equal Treatment for Temporary Migrant Workers and the Challenge of Their Precariousness” 
(Paper at ILERA (IIRA) World Congress, delivered in Philadelphia, 2012), online: 
<http://ilera2012.wharton.upenn.edu/RefereedPapers/ThamJooCheong%20IainCampbell.pdf>; Mimi Zou, 
“The Legal Construction of Hyper-Dependence and Hyper-Precarity in Migrant Work Relations” (2015) 31:2 
International Journal of Comparative Labour Law and Industrial Relations 141. Other scholars have used the 
notion of “vulnerability”—see e.g., Sargeant and Tucker, supra note 42; Faraday (2012), supra note 20. Others 
prefer to use the term “unfree”—Sharma, supra note 20; Fudge and MacPhail, supra note 20.  

72 For this distinction, see Sengenberger (1991) cited in Fudge and McCann, supra note 65 at 44. 
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home. The unacceptable forms of work model provides a sensible baseline from which 

we can determine a set of feasible policy settings and private interventions. 

 

1.2 Major research aims 
 

I stated earlier that my research sets out to identify and consider what are the 

causes of the failure to appropriately regulate the working conditions of migrant 

farmworkers, and whether CSOs can contribute more effectively to this task. To answer 

these two central research questions my thesis aims to: 

 
1. Determine an appropriate normative framework to demarcate between 

acceptable and unacceptable working conditions of migrant farmworkers in 

North America. 

2. Explore the broader political economy of agriculture in Canada and the USA and 

understand the role of temporary migrant workers in this economy. 

3. Map the law and policies governing immigration and work relations in Canada 

and consider how these contribute to the working conditions of migrant 

farmworkers. 

4. Consider whether the greater involvement of CSOs might be a regulatory 

response capable of yielding better working conditions for temporary migrant 

farmworkers.  

5. Develop an analytical framework to conduct empirical investigation of the work 

of CSOs, what I will call the “work regulatory space.” 

6. Conduct three in-depth case studies of CSOs that assist migrant farmworkers in 

North America (Agricultural Workers Alliance, Global Workers’ Justice Alliance, 
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Coalition of Immokalee Workers) to determine what influences these actors use 

to contribute to better working conditions for these workers. 

7. Make some preliminary findings on whether CSOs present a promising new 

institution of worker representation for temporary migrant workers capable of 

improving workplace conditions. 

 

1.3 Methodology  

1.3.1 Situating my analysis within socio-legal research 
 

I want to situate my research within the body of legal scholarship known as 

“socio-legal” or “law and society” research.73 Socio-legal research has been succinctly 

described by D. J. Galligan in these terms: “The object of study of this tradition is law, the 

aim being to understand it as a part of society, having a distinct social form and intersecting with 

other social forms.”74 This means studying law as a social institution much like other 

orders, and also, studying the interaction between law and other social institutions.75 For 

example, one of the key research questions I ask is why migrant farmworkers do not in 

practice enjoy the social rights to which they are entitled “on the books”. To 

satisfactorily answer this question, we need to understand why farm employers do not 

comply with laws, what social and cultural impediments farmworkers face to 

vindicating their rights, and how these legal rights interact with other normative 

regimes. Socio-legal research is necessarily an interdisciplinary endeavor because it 

                                                                    
73 The term “socio-legal” is more common in the United Kingdom and the term “law and society” is used 
more frequently in North America—while each of these movements have very different historical 
trajectories, they share a common desire to study law in context.  

74 D.J. Galligan, Law in Modern Society (Oxford: Oxford University Press, 2007) at 27. 

75 Ibid. 
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seeks to marry traditional legal analysis with a sociological understanding of the law. In 

the words of Reza Banakar and Max Travers, socio-legal research seeks to:  

 

combine knowledge, skills and forms of research experience from two (or several) 
disciplines in an attempt to transcend some of the theoretical and methodological 
limitations of the disciplines in question and create a basis for developing a new form of 
analysis.76 

 
 

There are four distinct components to my thesis, each intersecting closely with 

the aims and objectives of socio-legal research to study law as a social formation and 

analyze its interaction with other social systems. The first component seeks to provide a 

sketch of the “context.” The context includes not only the legal regulations that govern 

this area but also the political economy of agriculture and temporary migrant labour 

more broadly. The second component seeks to build an analytical framework that 

incorporates a number of factors, but at the same time allows me to tease apart the 

various issues at play. The insights from a number of disciplines—law, economics 

sociology, and regulatory studies (itself an interdisciplinary endeavor)—have 

contributed to the development of this analytical framework. The analytical framework 

provides us with a way to make sense of these real-world examples by providing 

categories for analysis. The third component reviews the relevant literature to generate a 

series of hypotheses about how CSOs can participate in the regulatory process as well as 

strategic considerations that they must consider in assisting migrant farmworkers. The 

fourth component examines the operation of three CSOs that are currently active in 

assisting migrant farmworkers in North America. The empirical work in turn allows us 

to see whether the hypotheses generated by the literature review have any validity in 
                                                                    
76 Reza Banakar and Max Travers, “Law, Sociology, and Method” in Reza Banakar and Max Travers, eds., 
Theory and Methods in Socio-Legal Research (Oxford: Hart Publishing, 2005) 1 at 5. 
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practice, and to shed light on additional ways in which CSOs can participate that the 

literature has not anticipated.  

 

1.3.2 The empirical turn  
 

There has been a notable “empirical turn” in legal scholarship since the turn of 

the century, reflecting a situation that prevailed in the 1920s and 1930s when the Legal 

Realists urged a serious examination of law in action.77 My dissertation mirrors the 

broader trend towards empirical investigation because it is informed by the logic that 

the question I seek to explore—whether CSOs can participate more fruitfully in 

regulatory processes—can benefit immensely from observation of how the situation 

plays out in reality. Careful and considered empirical investigation of these real-world 

examples can allow me to learn what CSOs do and how they do it. My desire to employ 

empirical investigation reflects a strong tradition within labour law scholarship. Alysia 

Blackham and Amy Ludlow state that,  

 

labour law scholars generally have a well-developed appreciation of the benefits of 
empirical research, recognizing its potential to help us better understand the practical 
effects of legal change, inform evidence-based policy-making and provide new and 
radical insights into labour law problems.78 

 

While my attempt to draw theoretical and practical lessons from the cases of CSOs and 

other regulatory actors that I study in this dissertation is a mark of the renewed interest 

                                                                    
77 Mark C. Suchman and Elizabeth Mertz, “Toward a New Legal Empiricism: Empirical Legal Studies and 
New Legal Realism” (2010) 6 Annual Review of Law and Social Science 555. In Canada, the use of empirical 
methodologies in legal scholarship did not show a marked increase in the same period:  Harry Arthurs and 
Annie Bunting, “Socio-Legal Scholarship in Canada: A Review of the Field” (2014) Journal of Law and Society 
487. 

78 Alysia Blackham and Amy Ludlow, “Introduction” in Alysia Blackham and Amy Ludlow, eds., New 
Frontiers in Empirical Labour Law Research (Oxford and Portland: Hart Publishing, 2015) 1 at 1. 
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among general legal scholars with empirical methodologies, it only reinforces an 

existing trend within labour law. 

 

Empirical work, however, can take many forms. The most basic distinction that is 

relevant in the context of the social sciences is between quantitative and qualitative 

empirical research. Although at times there has been some rancor between proponents 

of each, in more recent times there have been attempts to bridge the divide.79 The new 

consensus that prevails is that certain types of research questions are better addressed 

with large samples and quantitative analysis that can more reliably generalize findings 

to a population, while other questions require in-depth analysis of carefully selected 

cases. Gerardo Munck states that qualitative methodologies may have limited utility in 

testing hypotheses, but may 

 
point to opportunities for moving beyond strict hypothesis testing by engaging in the 
ongoing refinement of concepts, the iterated fine-tuning of hypotheses, and the use of 
specially targeted case studies that appear likely to suggest new hypotheses and 
theoretical ideas.80  

 

The purpose of my empirical work is to understand the mechanisms of involving CSOs 

more fully in regulatory processes. John Braithwaite and Peter Drahos explain that a 

mechanism is not a general law, but rather a “causal mechanism that led to an event and 

thus shed light on why something happened.”81 Braithwaite and Drahos set out to find out 

how the regulation of business had been affected by globalization and concluded that 

                                                                    
79 Gary King, Robert O. Keohane and Sidney Verba, Designing Social Inquiry: Scientific Inference in Qualitative 
Research (Princeton: Princeton University Press, 1994);  Henry E. Brady and David Collier, eds., Rethinking 
Social Inquiry: Diverse Tools, Shared Standards (Lanham, MD: Rowman & Littlefield Publishers, 2004). 

80 Gerardo L. Munck, “Tools for Qualitative Research” in Henry E. Brady and David Collier, eds., Rethinking 
Social Inquiry: Diverse Tools, Shared Standards (Lanham, MD: Rowman & Littlefield Publishers, 2004) 105 at 
119. 

81 John Braithwaite and Peter Drahos, Global Business Regulation (Cambridge: Cambridge University Press, 
2000) at 15. 
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grounded and contextual mechanisms, such as military and economic coercion, 

modeling and capacity-building, provided a better explanation of the real dynamics at 

play rather than meta-concept such as the decline of the nation-state.82 It is these sorts of 

fine-grained and contextual mechanisms that I hope to uncover with my empirical work 

on the involvement of CSOs in employment regulation.  

 

In my case, trying to get at the underlying dynamics of CSO participation is more 

likely to be achieved by examining judiciously selected cases in depth. The empirical 

work dealing with CSO involvement in regulatory functions that presently exists is of 

this variety. For example, Janice Fine and Jennifer Gordon examined three cases studies 

of partnerships between labour inspectorates at the state-level in the USA and CSOs to 

conclude that these relationships held enormous promise to help regulators achieve their 

objectives.83 Fine later considered two additional case studies in the federal sphere.84 The 

use of these case studies in Fine and Gordon’s work illustrates the benefits of empirical 

work, especially to generate further ideas about the mechanisms which would make 

these partnerships more successful. My intention is to expand upon Fine and Gordon’s 

research by studying CSOs operating in a particular industry and situating the CSOs’ 

work within a theoretical framework. By doing so, I hope to generate findings about 

                                                                    
82 Braithwaite and Drahos offer a candid account of their mistakes and successes in carrying out this project: 
Simon Halliday and Patrick Schmidt, Conducting Law and Society Research: Reflections on Methods and Practices 
(Cambridge: Cambridge University Press, 2009) at 240-51. 

83 The partnerships examined by Fine and Gordon were between the Los Angels Unified School District and 
Board of Public Works and building trade unions, the California Labor Commission’s Janitorial Enforcement 
Team and the Maintenance Cooperation Trust Fund, and the Wage and Hour Watch program of the New 
York State Department of Labor and six organizations: Janice Fine and Jennifer Gordon, “Strengthening 
Labor Standards Enforcement through Partnership with Workers’ Organizations” (2010) 38(4) Politics & 
Society 552. 

84 Janice Fine, “Solving the Problem from Hell: Tripartitism as a Strategy for Addressing Labour Standards 
Non-Compliance in the United States” (2013) 50 Osgoode Hall Law Journal 813. 
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what roles and strategies will allow CSOs to be more effective in improving working 

conditions of temporary migrant workers in other contexts.  

 

1.3.3 The case study method 
 

At its core, a case study is “an intensive study of a single unit for the purpose of 

understanding a larger class of (similar) units.”85 A case study will have a clear temporal 

dimension—a researcher will be examining a unit at a particular point in time. Each unit 

examined at a particular point time becomes a case. 86  The conventional 

(mis)understanding of the case study method is that it is primarily useful in the 

hypothesis-generating stage of research because it cannot be used to test hypotheses due 

to the fact that it is impossible to generalize from a single case study.87 Even if the case 

study method cannot confidently confirm hypotheses, the generalizability of the 

findings of case study research can be aided by the strategic selection of cases.88 In 

circumstances where it is possible to draw a boundary around the possible number of 

total cases, analyzing cases that are representative of the larger sample can be revealing.  

 

The case study method can be particularly useful for drawing descriptive 

inferences rather than causal inferences.89 This means that case studies can be put to 

good use to help elucidate the question of what? and how? rather than why?90 The real 

                                                                    
85 John Gerring, “What is the Case Study and What is it Good For?” (2004) 98:2 American Political Science 
Review 341 at 342. 

86 Ibid. 

87 Bent Flyvbjerg, “Five Misunderstandings About Case-Study Research” (2006) 12:2 Qualitative Inquiry 219. 

88 Ibid. 

89 Gerring, supra note 85. 

90 Ibid. 
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benefit of the case study method is the detail that it can offer. It is clear that quantitative 

research studies can not provide this level of richness, although they may make up for it 

by reliably establishing causal relationships. Gerring argues “one of the primary virtues of 

the case study method is the depth of analysis that it offers. One may think of depth as referring to 

the detail, richness, completeness, wholeness, or degree of variance that is accounted for by an 

explanation.”91 Case studies can help uncover the dynamics that lay beneath the surface, 

shedding light on the mechanisms of which Braithwaite and Drahos speak. This is the 

primary purpose of the case studies in my dissertation. The case studies of three CSOs 

have been selected to provide details of how three CSOs that currently assist migrant 

farmworkers in North America function: what they do, how they wield influence, and 

their success and failures.  

 

Selecting the right cases is essential. Case selection depends upon the use to 

which the cases are being put. Cases may be chosen because they show maximum 

variability, are critical cases in some fashion, or represent paradigmatic instances.92 The 

three case studies of the CSOs I analyze in my dissertation have been selected for their 

prototypical value. The three CSOs perform very different types of work: the 

Agricultural Workers Alliance support centres operate as a network of worker centres 

providing services such as legal advice, the Global Justice Workers Alliance facilitates 

cross-border litigation, and the Coalition of Immokalee Workers monitors and enforces a 

private system of regulation that it has devised. These examples are prototypical because 

they each show that CSOs can operate at multiple levels: by augmenting state 

enforcement efforts, by undertaking forms of enforcement that state agencies are unable 

                                                                    
91 Ibid at 348. 

92 Flyvbjerg, supra note 87. 
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to do because of the limited extra-territorial application of national legal systems, and 

create regimes of private regulation. The three case studies of CSOs I have chosen also 

span a range of geographic locations: the Agricultural Workers Alliance has 10 support 

centres in four provinces in Canada, the Global Justice Workers Alliance is based in 

Brooklyn, New York and operates all over the United States, and finally, the Coalition of 

Immokalee Workers has its base in Florida, United States. My case study selection is not 

necessarily intended to be representative, but elucidatory. 

 

One of the limitations of the case study method has already been touched upon: 

the findings of case studies cannot be easily generalized due to the small sample size, 

unless the case studies have been selected in a particularly strategic way. I acknowledge 

this limitation. However, keeping in mind that the method chosen should reflect the 

problem that is being studied, the case studies in my research are being used to uncover 

underlying dynamics, rather than to make pronouncements about what would work in 

all circumstances. Another limitation is that case studies tend to contain a bias towards 

verification.93 In my case, this is a lesser concern because I am not using the case studies 

to confirm a pre-determined theory. I am using the case studies to provide further 

details about how CSOs operate. The limitations of the case study method are addressed 

in my research by being modest about the purpose which they serve, tailoring the case 

study method to its ultimate objective, and finally, by selecting the studies tactically. 

 

 

                                                                    
93 Ibid. 
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1.3.4 Techniques and practical considerations 
 

A researcher seeking to undertake a descriptive case study can collect data in a 

number of ways. Fundamentally, a researcher should settle upon a technique that is 

likely to provide the information required. In my case, the ambit of required information 

is determined by the categories of analysis provided by the work regulatory space. 

Interviewing and observation are two of the most common ways in which data are 

collected. The information for my descriptive case studies has been collected using a 

number of means. First, I have reviewed archival material, which includes relevant 

documentary and online sources—reports, annual reviews, websites and the like. 

Second, I have also reviewed secondary sources—such as journal articles, book chapters, 

and theses—that provide additional details about the cases. Finally, I have conducted 

semi-structured interviews with key participants in each of the organizations, either by 

phone or in person. A list of interviewees is contained in Appendix A. In some cases, I 

have conducted multiple interviews with a single person, or exchanged a number of 

emails to clarify aspects of our face-to-face conversation. Once the data is collected, the 

results must be systematically and completely recorded—this means recording 

information that both accords with a particular explanation that I may be seeking to 

advance, as well data that offer rival explanations.94  

 

The writing up stage of a case study investigation is generally thought to be the 

most difficult part of the process. Robert Stake reminds us that the most important role 

for the researcher is that of interpreter.95 The writing up of a case study involves 

decisions around what information to report, how the material should be organized, and 
                                                                    
94 Robert K. Yin, Case Study Research: Design and Methods, 3rd ed. (Thousand Oaks, CA: SAGE, 2003).   

95 Robert E. Skate, The Art of Case Study Research (Thousand Oaks, CA: SAGE, 1995). 
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what conclusions can be drawn. Each of these stages has thrown up a number of 

challenges. In my case, the work regulatory space model developed in Chapter 4 

provided me with a number of categories around which the description of the case 

studies can be organized. These categories also provide some guidance on what 

information to include and exclude and provides me with a systematic way of 

understanding the operation of the CSOs selected. 

 

1.4 Conclusion and overview of dissertation 
 

This thesis sets out to consider whether CSOs can play a useful role in 

eliminating unacceptable forms of work for temporary migrant farmworkers in Canada 

and the USA. A variety of CSOs are already active in the employment field, representing 

groups of workers that trade unions find hard to reach because of the political and legal 

framework, institutional inertia, and historical legacy. However, I want to explore 

whether we can conceive of an expanded role for other types of CSOs, while learning 

useful lessons from existing organizations. To ground this inquiry in a real-world 

situation, I am focusing on the plight of migrant farmworkers, who face difficult, dirty 

and dangerous working conditions.  

 

The first part of my research seeks to set out the background context. The context 

includes the political economy of agriculture and temporary migrant labour more 

broadly. It also includes the legal regulations that govern immigration and work 

relations, though these rules are constantly in a state of flux. The political economy of 

agriculture, its workforce, and labour regulations are considered in Chapter 2 of this 

dissertation. The second part of my research seeks to build an analytical model for 
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studying the operation of CSOs. To this end, Chapter 3 of this thesis examines two 

significant bodies of literature—regulatory studies and labour studies—to find out what 

they have said about the involvement of CSOs in regulation. In Chapter 4, I set out an 

analytical framework—the work regulatory space—to understand how CSOs can 

operate to protect the farmworker community. The analytical framework allows me to 

make sense of real-world examples by providing categories for analysis and a means to 

get at the channels of influence that CSOs utilize to achieve their aims. The third part of 

my research reviews proposes some key strategic issues that CSOs should take into 

consideration when intervening to assist migrant farmworkers, and it also suggests a 

series of hypotheses about how CSOs can participate in the regulatory process. These 

hypotheses are also contained in Chapter 4. The fourth and final part tests and extends 

these hypotheses by empirically investigating the operation of three CSOs that are 

currently active in assisting migrant farmworkers in North America: the Agricultural 

Workers Alliance (Canada), Global Workers’ Justice Alliance (USA), and the Coalition of 

Immokalee Workers (USA). The results of this empirical investigation, which I have 

undertaken with the assistance of the analytical framework I have built in Chapter 4, is 

set out in Chapters 5, 6 and 7 respectively. In Chapter 8, I conclude this dissertation by 

drawing together the findings from my case studies to answer the question of whether 

CSOs can contribute to improving the working conditions of migrant farmworkers. 
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2 Background and context: the political economy of 
agriculture in North America and its workforce  

 
In the previous chapter I argued that agriculture nurtured a fledging nationalism 

in the early days of the American and Canadian states, both economically and 

metaphorically. It continues to be an important sector of production in both countries, 

though it has changed a great deal since its early days. Today, agriculture in North 

America is marked by increased concentration, marketization, and competition. The 

increased global competition faced by agricultural enterprises is one of the driving 

forces behind the industry’s search for a cheap, flexible and reliable workforce. Farmers 

and their powerful lobbies have persuaded the state to implement temporary labour 

schemes to provide for its labour needs. In Part 2.1 of this Chapter, I set out the major 

historical trends affecting Canadian and American agriculture to understand the present 

situation. In Part 2.2, I situate the history of temporary migration within this broader 

political economy.  

 

Following this, I turn to considering the development of the temporary migration 

schemes as well as the regulatory protections available to temporary migrant workers in 

the sector in Parts 2.3 and 2.4, respectively. Two features become evident in considering 

the immigration and labour regulations affecting this area. First, the regulatory 

architecture is constantly shifting in response to pressure from non-state parties. 

However, the state hardly ever responds to public pressure in unitary ways—more often 

than not, the state’s actions are fragmented, ambiguous and tentative. Second, the 

immigration and labour regulatory regimes interact in numerous ways to construct 

migrant workers’ vulnerability. For example, immigration rules only grant temporary 

workers the right to remain in the country if they are employed with the employer listed 
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on their visa. By bringing a complaint about working conditions, workers run the risk of 

raising their employer’s ire, which can cause them to be dismissed from their 

employment and deported from the country. Fearful of these consequences, workers 

often accept intolerable working conditions with little objection. In the final part of this 

chapter—Part 2.5—I consider the barriers that migrant workers face in enforcing the 

limited rights they enjoy. 

 

2.1 The political economy of agriculture in North America 
 

In this section, I trace in broad brushstrokes some of the major trends affecting 

agriculture in Canada and the USA, highlighting historical continuities as well newer 

ruptures. The aim of examining the political economy of agriculture in North America in 

this chapter is to understand the background factors that shape and limit the actions of 

the various actors, including farming enterprises, workers, and CSOs. The factors 

provide partial explanation for why actors behave in particular ways and for their 

relative power to fulfil their goals. I say partial because I do not want to suggest that 

these background influences necessarily operate in a deterministic way. Actors still 

retain a degree of latitude to act as they choose within the political, economic and social 

constraints that encumber them. For example, as I will show below, the agricultural 

sector has not escaped the global restructuring that many other industries have faced in 

recent decades due to globalization and innovations in technology and transport. Global 

restructuring has exposed agricultural employers to unprecedented levels of 

international competition, creating pressure to keep labour costs to a minimum. These 

competitive pressures, together with the peculiar features of the agricultural industry 

(e.g. its seasonality), provide some explanation for why farm employers have sought 
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cheap, reliable and compliant sources of labour. It also provides reason—not 

justification—for why employers seek to circumvent protective labour legislation. Not 

all employers of course seek to skirt legal regulation in this manner, which illustrates 

that human agency can take a variety of forms even within a similar context.  

 

Historically, the agricultural sectors of both Canada and the USA have played 

important parts in national development and international patterns of capital 

accumulation.96 While agriculture might not serve the pivotal role that it once did in 

these nations’ histories, it still remains a large and important industry in both countries. 

Agriculture contributes a notable amount to each country’s gross domestic product, and 

a large amount of this agricultural production is exported. In Canada, the agriculture 

and agri-food sector generated $106.9 billion in 2013, which contributed 6.7% to 

Canada’s gross domestic product.97 Canada was the fifth-largest exporter of agriculture 

and agri-food products in the world, and the value of its exports in 2013 was $46.0 

billion.98 Exports to the USA alone constituted just over half of this amount—valued at 

$23.4 billion.99 In the USA, agriculture and agriculture-related industries contributed 

$789 billion to the country’s gross domestic product, which constituted 4.7% of the 

total.100 The total value of agricultural exports in 2014 was $150.0 billion,101 which made 

                                                                    
96 Harriet Friedmann and Philip McMichael, “Agriculture and the State System: The Rise and Decline of 
National Agricultures, 1970s to the Present” (1989) 29:2 Sociologia Ruralis 93. 

97 Agriculture and Agri-Food Canada, An Overview of the Canadian Agriculture and Agri-Food System (2015), 
online: Agriculture and Agri-Food Canada <http://www.agr.gc.ca/eng/about-us/publications/economic-
publications/alphabetical-listing/an-overview-of-the-canadian-agriculture-and-agri-food-system-
2015/?id=1428439111783#a3>.  

98 Ibid.  

99 Ibid. 

100 USDA Economic Research Service, Ag and Food Statistics: Charting the Essentials, online: US Department of 
Agriculture <http://www.ers.usda.gov/data-products/ag-and-food-statistics-charting-the-
essentials.aspx>.  
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the USA the second largest exporter of food in the world.102 The value of its exports in 

relation to food imports allows both Canada and the USA to build up large trade 

surpluses with respect to food. 

 

It is possible to understand something of the way in which these industries 

developed by considering Harriet Friedmann and Philip McMichael’s “food regime” 

thesis.103 In a 1989 co-authored article, Friedmann and McMichael argue that the world 

experienced two, possibly three, major cycles in the way food was produced and 

distributed since 1870. 104  These regimes were partly about the international relations of 

food, and partly about the world food economy.105 In support of the food regime theory, 

McMichael argued that: 

 
The ‘food regime’ concept historicised the global food system: problematising linear 
representations of agricultural modernisation, underlining the pivotal role of food in 
global political-economy, and conceptualising key historical contradictions in particular 
food regimes that produce crisis, transformation and transition.106 

 

For Friedmann and McMichael, the first food regime (1870 to the early twentieth 

century) was characterized by the importation of food from family farms established in 

settler colonial states, such as Canada and Australia, to feed the growing industrial 

                                                                                                                                                                                                          
101 USDA Economic Research Service, Agricultural Trade, online: US Department of Agriculture 
<http://www.ers.usda.gov/data-products/ag-and-food-statistics-charting-the-essentials/agricultural-
trade.aspx>.  

102 Agriculture and Agri-Food Canada, supra note 97.  

103 Friedmann and McMichael supra note 96; Harriet Friedman, “The Political Economy of Food: A Global 
Crisis” (1993) I/197 New Left Review 29; Philip McMichael, “A Food Regime Genealogy” (2009) 36:1 The 
Journal of Peasant Studies 139.  

104 Friedmann and McMichael, supra note 96. 

105 Friedmann, supra note 103. 

106 McMichael, supra note 103 at 140. 
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working class in Europe.107 This period, according to Friedmann and McMichael, saw 

the emergence of a global food market. The second food regime (1914 to 1970) saw the 

state taking a much larger role to nurture domestic agricultural production, along with a 

diminishment in levels of free trade.108 The second food regime was also marked by the 

rapid industrialization of agriculture and meat production, the growth of large agri-food 

companies relying on transnational chains of input and the decline of the small family 

farm (as well as their political influence).109 A notable dynamic in the second food 

regime was the export of American wheat surpluses to postcolonial states in the form of 

“food aid” for strategic reasons, including the USA’s endless maneuverings against the 

Soviet Union.110 Although there is some debate about whether a third food regime 

emerged in the 1970s and 1980s, or we are simply seeing a deepening of contradictions 

present in the second food regime, a number of features of the current moment can be 

outlined. Further integration of the global food economy has been facilitated by the 

growth of transnational corporations.111 Barriers to trade in food have been steadily 

declining due to concerted efforts at trade liberalization—for example, the WTO’s 

Agreement on Agriculture and the North American Free Trade Agreement (NAFTA).112 

The few protective barriers that still exist are gradually being eroded through bilateral 

trade agreements such as the Comprehensive Economic and Trade Agreement between 

Canada and the EU, and the newly negotiated “plurilateral” Trans-Pacific Partnership 

and the Transatlantic Trade and Investment Partnership. A notable feature of the current 

                                                                    
107 Friedmann and McMichael, supra note 96 at 95-103. 

108 Ibid at 103.  

109 Ibid at 103; Amy J. Cohen, “The Law and Political Economy of Contemporary Food: Some Reflections on 
the Local and the Small” (2015) 78 Law and Contemporary Problems 101 at 109. 

110 Friedmann and McMichael, supra note 96 at 104-5; McMichael, supra note 103 at 141. 

111 Friedmann, supra note 103; McMichael, supra note 103. 
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regime is the presence of large agrifood corporations that have outgrown national 

attempts at regulation and which have interests that diverge from particular nation-

states.113 

 

Three elements of the current moment, byproducts of the broad trends identified 

above, demonstrate the competitive pressures facing farm employers. These are: greater 

global competition, concentration of buying power and rising costs of farm inputs. 

Telling the story of the impact of greater international integration and competition for 

North American agriculture is complicated because there is considerable variation 

across different sub-industries (for example, between animal husbandry and 

horticulture), and even between different types of produce (for example, between lettuce 

and tomatoes). However, by looking at the changing face of a particular crop we can 

gain a glimpse of the broader forces at play. The tomato industry is one such archetypal 

industry. It is also of interest because one of the CSO case studies I consider in Chapter 7 

occurs against the background of Florida’s tomato industry.  

 

The transformations that the fresh tomato industry have undergone in recent 

decades provide a useful insight into the impact of innovations in farming methods and 

trade liberalization. The fresh tomato industry is worth roughly $2 billion in the USA 

and $516 million in Canada.114 Prior to the widespread growth of greenhouse tomatoes, 

                                                                    
113 Friedmann, supra note 103 at 52. 

114 Measured in terms of annual farm cash receipts—see USDA Economic Research Service, Tomatoes (2016, 
online: US Department of Agriculture <http://www.ers.usda.gov/topics/crops/vegetables-
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Greenhouse Vegetable Industry, online: Agriculture and Agri-Food Canada 
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the major factor affecting the fresh tomato industry was seasonality—Canada and the 

USA could only produce tomatoes in the months of July, August and September (with 

the exception of Florida and California which have much longer growing seasons), while 

Mexico produced tomatoes all year around, some of which were imported to Canada 

and the USA during the colder months.115 The field tomatoes produced in the USA are 

bred for hardiness, picked off the vine while they are still green, transported vast 

distances, and artificially ripened using ethylene gas.116 This allows fresh tomatoes 

grown in Florida, California and Mexico to satisfy other states’ appetites for tomatoes 

during the non-summer months. Two factors have affected international trade of 

tomatoes between Canada, Mexico and the USA. Canada started to expand greenhouse 

construction (centred around the town of Leamington, Ontario) in the late 1990s.117 In 

2003, Canada accounted for roughly 42% of greenhouse tomatoes grown in North 

America, with the USA and Mexico lagging behind at about 30% each.118 A significant 

portion of Canada’s greenhouse tomatoes was exported to the USA. Canada’s 

greenhouse tomato production peaked in 2005, because due to a concerted effort by 

Mexican farmers to focus on greenhouse production, Mexico now accounts for 71% of 

greenhouse tomatoes imported to the USA.119 The coming into effect of NAFTA in 1994 

further affected the landscape. NAFTA removed tariffs between Canada, Mexico and the 

                                                                    
115 Roberta Cook and Linda Calvin, Greenhouse Tomatoes Change the Dynamic of the North American Fresh 
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USA.120 As the balance of trade among these three partners has waxed and waned with 

changes to technology and the regulatory environment, a tightly “integrated North 

American greenhouse tomato industry has developed, providing the variety of tomato products 

that consumers demand throughout the year .”121 

 

Two other prominent themes that emerge in the current moment are the 

concentration of buying power and rising cost of farm inputs. Most farm produce is now 

purchased by retailers, which due to increasing concentration, exercize huge buying 

power and therefore can demand lower prices from farmers. In Canada, the top six 

retailers control 80% of retail food sales.122 A very similar trend is evident in the USA. 

For example, Walmart now makes up 50% of retail grocery sales in the USA.123 

Walmart’s business model relies on leveraging its buying power to demand lower prices 

from its suppliers.124 The costs of farm inputs have also continued to rise. In the period 

2003-2013, the cost of farm inputs in Canada rose by 40%.125 Satzewich argues that the 

increases in price are attributable to the monopolization of farm implement, fertilizer 

and seed industries.126 The figures bear this theory out because the operating costs that 

contributed mostly to the increase in farm inputs were commercial seed (107%), fertilizer 

                                                                    
120 Although the USA later set a minimum price for Mexican tomatoes in 1996, this tends to be weakly 
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and lime (90%), machinery fuel (80%), and custom work (74%).127 Family farming 

enterprises have struggled to stay afloat in this hyper-competitive environment, with 

large agri-businesses coming to dominate food production.128 

 

2.2 The demand for foreign labour in agriculture 
 

On the whole, farming tends to be a labour-intensive process. Although some 

areas of farming have undergone a recent period of mechanization—for example, wheat 

farming—which have made them less reliant on human labour, labour costs still tend to 

be one of the most significant costs for most farmers.129 This is especially the case with 

fruit and vegetable crops that need to be harvested as soon as they ripen on trees, vines 

and shrubs. Farmers have long had trouble recruiting and retaining wage labourers for a 

number of historically specific reasons. Satzewich argues that the specific conditions of 

farming and the general labour market stand out as preeminent reasons. According to 

Satzewich, “farm labour employment is characterized by poor wages, poor and unsafe working 

conditions, long hours of work, the lack of protection under provincial labour standards 

legislation, and the absence of habitable accommodation.”130 Much of farm work is seasonal, 

which additionally makes it an unattractive option for workers with other options.131 In 

southern Ontario, one of Canada’s most vibrant farming regions, free immigrant labour, 
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“unfree”132 immigrant labour and unfree migrant labour have at various times provided 

vital labour to the sector.133 In the USA, Mexico has provided a cheap source of labour 

for agriculture since 1880: some of these workers have entered the USA under labour 

migration schemes or come as recent immigrants, while others have entered the USA 

without documentation.134  

 

However, the incorporation of foreign labour into agriculture is not, and has 

never been, simply a matter of supply and demand. Satzewich reminds us that labour 

incorporation occurs along racist lines, with notions of racial superiority and inferiority 

informing decisions about what types of people were suitable to work on farms and the 

conditions under which they would be permitted to work.135 Satzewich points out that 

while World War II veterans from Poland were initially incorporated as unfree labour, 

these restrictions were gradually removed, while migrant labourers from the Caribbean 

were never accorded the right to immigrate or circulate freely in the labour market.136 

That is, political and ideological concerns were at the forefront of deciding what groups 

of workers were incorporated as temporary farm labour. Even today, farm employers 

faced with the option of utilizing labour from a variety of third world sources continue 

                                                                    
132 Although the term “unfreedom” has its roots in Marxist political economy, it is now commonly invoked 
in debates to describe conditions that include slavery and forced labour as well as other situations of 
exploitation and economic compulsion—see Kendra Strauss, “Unfree Labour in the Regulation of 
Temporary Agency Work in the UK” in Judy Fudge and Kendra, eds., Temporary Work, Agencies and Unfree 
Labour: Insecurity in the New World of Work (New York and London: Routledge, 2014) 164. 
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to rely upon racist stereotypes to recruit workers and allocate tasks.137 For example, 

Mexican workers are preferred for work that requires bending (e.g. harvesting 

tomatoes), while Caribbean workers are favoured for tasks that require reaching (e.g. 

harvesting apples) or carrying heavy loads (e.g. tobacco).138 

 

In today’s hyper-competitive international agricultural market, workers entering 

under guestworker programs provide a cheap, flexible and reliable source of labour. 

Preibisch convincingly argues “foreign labor is one of the planks of the global competitiveness 

of Canadian horticulture and that the industry’s comparative advantage rests, in part, on 

limiting the rights of foreign workers who cannot move out of the sector.”139 This, for example, 

is illustrated by the fact that Canada is a net exporter in six of the seven commodities 

that employ foreign workers under labour migration programs.140 Preibisch goes on to 

develop how the engagement of migrant farmworkers contributes to the 

competitiveness of these sectors. She finds that the use of migrant workers allows a 

series of “flexible” employment practices.141 The concept of labour market flexibility 

consists of four conceptually distinct practices—numerical flexibility to adjust the number 

of workers in line with changes in demand; wage flexibility to adjust wages between 

industries and occupations; functional flexibility to allow an enterprise to require 

employees to perform different functions; and working hours flexibility to require 
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employees to work across a broader range of hours.142 Canada’s labour migration 

programs allow farm employers to realize profitability through flexible employment 

practices because “[i]n addition to ensuring a supply of workers, the programs’ structures and 

practices also deliver a workforce more willing to accept the industry’s working and living 

conditions and one less able to contest them”143  (emphasis in original). Guestworkers can 

be required to work longer hours depending on the needs of the farm employer, accept 

lower rates of pay, and change tasks as required, conditions that would be unacceptable 

to a domestic workforce. In fact, guestworker programs might impose conditions of 

unfreedom greater than those faced by undocumented workers because these workers 

are not free to circulate in the labour market.144 Preibisch’s conclusion is that flexible 

employment practices are one of the only avenues open to agri-food firms to exercize 

control over profitability,145 especially given the other pressures facing farm producers 

from entities higher up and lower down in the supply chain. Additionally, migrant 

farmworkers also provide a reliable source of labour for farmers who require workers to 

commit to the entire harvesting season.146 Migrant farmworkers have become a key 

component in Ontario’s agricultural sector because “they stay until their contract expires; 

they do not take time off work, even when they are exhausted, sick, or injured, because their 
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recruitment into the employment program is rigidly controlled.”147 That is, their reliability is 

ensured because of the way the program is structured.  

 

2.3 The ebb and flow of temporary foreign worker programs for 
agriculture 

 
Although farm employers desire labour migration programs capable of 

delivering a steady stream of cheap, flexible and reliable workers, the Canadian and 

American states have historically acted in complicated, and often contradictory, ways to 

satisfy that need. Kitty Calavita offers an intriguing account of the “inconsistencies and 

ambiguities of state action” in her study of the now-defunct USA Bracero Program 

(“bracero” literally means “strong arm”), the most well-known agricultural labour 

migration program in the USA’s history. 148  According to Calavita’s account, the 

historical record does not support the thesis that the state merely implemented the 

wishes of the agricultural capitalist class in a straightforward manner. Instead, Calavita 

sets out the way in which various government agencies responded to the demands of 

various stakeholders (organized growers, Mexican government, farmworkers, organized 

labour) in divergent and often conflicting ways.149 Ultimately, what we find is a Gordian 

knot of interests among state and non-state actors that influence, and are in turn 

influenced, by the legal framework set by various state instrumentalities.  
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The Bracero Program officially started in 1947, though its predecessor operated 

during World War II as an emergency wartime measure to provide growers with unfree 

labour under government contract. The Bracero Program allowed employers to directly 

recruit workers under the supervision of the Immigration and Naturalization Service in 

the Department of Justice (INS),150 although the State Department and Department of 

Labor also played a role. The original Bracero Program had no legislative basis, and 

instead, operated under administrative edict. A number of problems with the way in 

which the early Bracero Program operated led to its reforms through the passage in 1951 

of An Act to Amend the Agricultural Act of 1949 (Extension of the Bracero Program).151 The 

amended Bracero Program expressly allowed the importation of foreign labour under 

which the USA government was the original contractor. The Secretary of Labor was 

required to certify that there were legitimate labour shortages, that attempts had been 

made to recruit domestically, and that there would be no adverse impact on the labour 

market. Employers were also required to pay the “prevailing wage” rate in the area.  

 

Over two million braceros entered the USA between 1952 and 1958, with a peak 

of 445,000 entering in 1956.152 The “success” of the Bracero Program led to its extension 

by the US Congress on three separate occasions in the 1950s. According to Alejandro 

Canales, the Bracero Program “encouraged and consolidated a circular and recurrent flow 

which was mainly constituted by young rural men from western Mexico.”153 However, the 
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Bracero Program ended in 1964. Calavita argues “[by] the early 1960s, working class 

political gains, related DOL [Department of Labor] regulations, and the increased 

mechanization of agriculture, contributed to the dismantling of the Bracero Program.” 154 

According to Calavita, the first factor in the Bracero Program’s demise was the growing 

labour consciousness among workers, the growing power of organized labour (for 

example, the National Farm Workers Association, which became the United Farm 

Workers, was started by Cesar Chavez in 1962), as well as the newly-elected Kennedy 

government’s receptivity to labour’s demands. 155  The second factor identified by 

Calavita was the promulgation of new regulations by the Department of Labor, which 

among other things, required a greater wage rate be paid to certain categories of 

workers.156 Finally, some crops, particularly cotton, that previously required Bracero 

labour underwent a radical transformation in their methods of production and started to 

rapidly mechanize.157  

 

As the Bracero Program declined, farm employers hoped that the H-2 program 

could be expanded to provide migrant farmworkers from Mexico.158 The H-2 program, 

authorized by the Immigration and Nationality Act of 1952, 159 allowed temporary migrant 

workers to enter the USA to fill temporary or seasonal need (defined as not lasting 

longer than 12 months) where there were certified labor shortages, although Mexican 

workers were excluded from participating during the period of the Bracero Program. 
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However, the number of workers that entered under the H-2 program was never very 

large due to government restrictions on the program. For example, although in the 

initial years of the program vegetable and citrus growers in Florida used the visa, the 

government soon restricted the southern arm to the sugar sector.160 Another factor in the 

H-2 visa’s under-utilization was its complexity and history of litigation commenced by 

public interest lawyers and the Department of Labor.161 The passage of the Immigration 

Reform and Control Act of 1986162 (IRCA), divided the H-2 program into two separate 

programs: H-2A program for agricultural workers and H-2B program for non-

agricultural workers. The 1986 reforms simplified the application process for H-2A visa, 

in a quid pro quo for agricultural employers who would be affected by the IRCA’s clamp 

down on illegal immigration through employer sanctions. 163  Binford says that 

“[b]eginning in the early 1990s, the axis of the H-2A employment shifted to the Eastern 

seaboard, and participating farms substituted Mexicans for Caribbeans.”164 In 2010, almost 

56,000 H-2A visas were issued and more than 90% of these came from Mexico; most of 

these workers ended up in southern states followed by Washington and California.165  

 

The various temporary migration programs covering the agricultural sector in 

the USA need to be considered alongside the phenomenon of undocumented migration 
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from Mexico. Formal labour migration programs have always co-existed in tension with 

illegal migration. In the early years of the Bracero program (pre-1951), illegal farm 

labour far exceeded the number of legal braceros.166 Once the Bracero program was 

formalized and rates of take-up by employers increased, the government turned its 

attention to the issue of illegal immigration, culminating in the notorious “Operation 

Wetback” that saw the mass deportation of over one million Mexicans in 1954.167 The 

end of the Bracero program heralded the “golden era” for farmworkers because during 

the 1960s and 1970s the United Farm Workers union managed to win a number of gains 

in the form of collective agreements with large farmers and improved legislative 

protections using collective organizing and secondary boycotts.168 The golden era ended 

with increased undocumented migration from Mexico, partially the result of political 

and economic transformations in Mexico. Canales claims that the flow of migration from 

Mexico to the USA, particularly during the 1980s and 1990s, is attributable to the 

liberalization of the Mexican economy, deregulation of its labour market and aggressive 

export substitution.169 The 1986 IRCA attempted to address the issue of illegal labour 

migration by imposing sanctions on employers found to be knowingly hiring 

undocumented workers. In doing so, the government also agreed to improve access to 

guestworker programs by simplifying the process for applying for H-2A visa workers 

and providing additional legalization measures for the cohort of undocumented workers 

in the USA.170 Despite these measures, today about 50% of farm labour is estimated to be 
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undocumented.171 Farm employers continue to agitate for a temporary migration labour 

scheme to replace the undocumented workforce in agriculture.172 

 

Similarly in Canada, farmers sought the government’s assistance in attracting 

farmworkers, but the Canadian government responded in very distinctive ways. A 

number of specific historical and contextual conditions influenced the Canadian 

government’s different response, chief among them, the fact that Canadian employers 

did not have access to a large pool of undocumented workers to meet labour shortages. 

The Canadian government experimented with various measures to assist with labour 

recruitment for farmers in the period following World War II, which included: meeting 

the interprovincial, intraprovincial and international recruitment and transportation 

costs of workers; recruiting permanent immigrants from the Netherlands, Germany and 

Britain; and accepting Polish war veterans and other displaced people into Canada, 

albeit initially with restrictions on labour mobility.173 As a result of the failure of these 

measures to reliably address their labour needs, growers in southwestern Ontario 

started to lobby the federal government to allow workers from the Caribbean to enter on 

a seasonal basis, mirroring the USA H-2 visa scheme.174 The farmers were joined in their 

lobbying efforts by representatives of the various governments of Caribbean nations.175 

Although the Canadian government initially resisted, dismissing farmers’ claims about 
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labour shortages, in 1956 a split emerged in the government’s ranks: the Department of 

Citizenship and Immigration was in favour of allowing Caribbean workers entry on a 

seasonal basis, and the Department of Labour opposed.176 Eventually, advocates of a 

seasonal labour migration program succeeded, and in 1966 a bilateral agreement was 

negotiated between Canada and Jamaica that saw the entry of 264 workers under the 

inaugural SAWP.177 The SAWP soon expanded to incorporate more sending-countries: 

Trinidad & Tabago (1967), Barbados (1967), Mexico (1974) and the Organization of 

Eastern Caribbean States (Grenada, Antigua, Dominica, St. Kitts & Nevis, St. Lucia, St. 

Vincent, and Montserrat) (1976). In each of these cases, the Canadian government 

entered into bilateral agreements that allow workers into Canada for periods not 

exceeding 8 months to work in sectors producing commodities deemed to be seasonal.  

 

In 1987, the SAWP underwent an expansion which saw the parts of the 

administration of the program outsourced to two private bodies representing farmers 

(FARMS and FERME) and the cap on the number of workers that could enter each year 

was removed.178 In 2013, 34,045 workers entered Canada, with close to 62% going to 

work on farms in Ontario, 15% to BC, 14% to Quebec, and the remaining distributed 

among the other provinces.179 Tanya Basok argues that SAWP workers, and Mexicans in 

particular, have become “structurally embedded” in the southwestern Ontario farming 
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sector. 180  One study estimated that SAWP workers contribute 45% of the total 

employment hours in the commodities in which they are employed.181 

 

In more recent times, Canadian farmers have also been able to access temporary 

foreign workers under the TFWP. Canada has had in place a general temporary migrant 

program, known as the Non-Immigrant Employment Authorization Program since 1973. 

In 2002, in response to pressure from the oil, gas and construction sectors, the Liberal 

government introduced the Pilot Project for Occupations Requiring Lower Levels of 

Formal Training (Low Skill Pilot Project), which allowed workers from a broader range 

of occupations to be brought into Canada on a temporary basis.182 Employers in the 

agricultural sector wishing to bring in low-skilled temporary workers under the TFWP 

can access either the Agricultural Stream or the Stream for Lower-Skilled Occupations. In 

2003, a specific program to import farmworkers from Guatemala called the Temporary 

Agricultural Workers to Canada (TAWC) was created under the Agricultural Stream.183 

TFWP workers can come from any country and not necessarily be from a country with 

which Canada has a bilateral agreement, and they can stay for a maximum period of 4 

years once they enter Canada. In 2013, 8,485 temporary foreign workers entered Canada 

under the Agricultural Stream and a further 1,905 workers entered under the Stream for 

Lower-Skilled Occupations.184 The growth in the use of the TFWP to import temporary 

workers for the agricultural sector reflects a much broader trend in Canada toward the 
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increased use of temporary migrant labour to fill other so-called “labour shortages.”185 

More recently the rapid growth of the TFWP has attracted negative attention, forcing the 

previously ruling Conservative government to announce a series of measures to curtail 

its growth, including stricter enforcement of its provisions, more stringent labour market 

testing, and increased application costs for employers utilizing foreign labour.186 

 

2.4 The regulation of the working conditions of migrant farmworkers 
in North America 

 
In the previous part, I argued that labour migration programs for the agricultural 

sector were implemented partially in response to direct employer pressure. However, in 

both the USA and Canada, the state did not respond in a unified fashion to employer 

calls for labour schemes capable of delivering a ready army of cheap, flexible and 

reliable workers. Various state instrumentalities were motivated by different interests 

and were responding to diverse constituencies, and as a result, state action was 

contradictory, fragmented, and quite often, wavering. However, pressure on the state 

also came from two other directions. First, migrant farmworkers themselves and their 

allies were organizing for a more conducive regulatory environment, including 

collective bargaining rights and other conditions enjoyed by domestic workers. In 

addition, local worker movements, spearheaded by unions, continued to struggle to 

either restrict guestworker programs that they feared would put downward pressure on 

working conditions in the agricultural sector, or alternatively, to collectively organize 

farmworkers to demand better conditions. The state also responded to this 
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countervailing pressure in a multitude of ways. What becomes clear is that the legal 

regulation of guestworker programs and working conditions is also the outcome of 

conflict and settlement. 

 

In the USA, workers enjoy a patchwork of federal and state protections, many of 

which were introduced in the “New Deal” period (roughly 1933-1939) and during the 

“rights revolution” of the 1960s and 1970s.187 Two very significant labour-related statutes 

were introduced during the New Deal period. The National Labor Relations Act of 1935188 

(NLRA) implemented a system of collective bargaining in the USA, which allows a 

majority of employees to designate a union to begin negotiating with an employer for 

enterprise-specific terms and conditions. The NLRA was implemented despite 

vociferous employer resistance because of a powerful insurgent worker movement.189 

Similarly, during the New Deal period another very significant piece of legislation was 

introduced—the Fair Labor Standards Act of 1938190 (FLSA). Among other things, the 

FLSA introduced a minimum wage, overtime pay, record-keeping requirements, and 

child labour standards. During this period, social security and unemployment insurance 

schemes were also created. The second wave of important labour reforms occurred 

during the 1960s and 1970s when the Occupational Health and Safety Act of 1970191 (OHSA) 

was passed. Also from the mid-late 1960s a number of civil rights bills that prohibited 

                                                                    
187 Cass R. Sunstein, After the Rights Revolution: Reconceiving the Regulatory State (Cambridge, MA: Harvard 
University Press, 1990) at 18-32. 
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189 Frances Fox Piven and Richard A. Cloward, Poor People’s Movements: Why They Succeed, How They Fail 
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curtailed and worker militancy was channeled into actions that were compatible with capitalist relations: 
Karl E. Klare, “Judicial Deradicalization of the Wagner Act and the Origins of Modern Legal Consciousness, 
1937-1941 (1978) 62 Minnesota Law Review 265. 

190 29 USC 201. 

191 Pub L 91-596, 84 Stat 1590. 



 60 

workplace discrimination on the basis of race, gender and age were enacted.192 A 

number of states have since passed more favourable employment and occupational 

health and standards that exceed the minimum conditions set out in the applicable 

federal statutes. However, I do not want to give the impression that legal protections for 

workers followed a linear trajectory. Organized efforts by employer groups succeeded in 

winding back several gains at key points in history—for example, the Labor Management 

Relations Act of 1947193 (better known as the Taft-Hartley Act) imposed several constraints 

on union power (e.g. by outlawing closed shops, the stricter regulation of strikes etc.). In 

fact, Kathryn Olmsted has provocatively argued that agribusiness in California that 

organized in opposition to the New Deal functioned as the cauldron for the “New 

Right” in the modern Republican Party.194 

 

Farmworkers are excluded from the application of the NLRA, vast swathes of the 

FLSA, and social security legislation.195 According to Philip Martin, the exclusions were 

justified on the grounds that farming was primarily a family affair and the small number 

of waged labourers in the industry lived and worked alongside the owners.196 In any 

event, it was argued, farmworkers aspired to be farm owners one day.197 However, 

farmworker mobilization during the 1970s, with Cesar Chavez and the United Farm 

Workers at the helm, managed to win a number of concessions. In this period, minimum 
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wage under the FLSA was extended to farm employers that employed more than 10 full-

time workers, although farm employers continued to be exempt from overtime 

provisions and were permitted to use child labour.198 In 1975, farmworker advocacy 

resulted in the passage of the Agricultural Labor Relations Act199 (ALRA) in California, 

which established collective bargaining for agricultural workers in that state (including 

H-2A workers). The ALRA reflected the NLRA in many respects.200 Subsequently, the 

Migrant and Seasonal Agricultural Worker Protection Act of 1983201 (AWPA) was passed 

federally, amending the much weaker Farm Labor Contractor Registration Act.202 The 

AWPA established a number of specific employment standards for migrant and seasonal 

agricultural workers, including those relating to housing, transport, and record keeping. 

Most importantly, the AWPA requires the registration of farm labour contractors203 and 

makes farm employers and farm contractors jointly responsible for worker entitlements. 

 

The AWPA does not apply to workers under the H-2A program because specific 

regulations cover their employment.204 Under these regulations, the USA Department of 

Labor enforces wage rates and contractual obligations that farm employers have 

towards H-2A workers, such as the guarantee that workers would be provided with 75% 
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of the hours they were contractually promised, transportation and housing 

requirements, and disclosure and record-keeping duties. The Department of Labor can 

use a range of sanctions that include imposing penalties, seeking specific performance of 

contractual obligations, and barring employers from using the H-2A scheme in future. 

These regulations operate as provisions in the employee’s contract of employment, and 

as such, can also be privately enforced. Generally, few farm-worker specific regulations 

relating to health and safety that apply to the agricultural sector have been promulgated 

(with the exception of the Field Sanitation Standard in 1987). Further, federal funding 

appropriated to the Occupational Safety and Health Administration restricts the 

agency’s enforcement work in the sector to employers employing more than 10 

workers.205 Finally, farmworkers who are subjected to forms of “forced labor” are 

covered by the provisions of the Trafficking Victims Protection Act of 2000,206 as amended 

by the Trafficking Victims Protection Reauthorization Act of 2013.207 The USA Department of 

State has recently indicated an emphasis on taking action against trafficking as it relates 

to recruitment practices. 208 Farmworker advocates argue that these protections are 

insufficient to protect H-2A workers from exploitation.209 

 

The most important protections governing migrant farmworkers in Canada exist 

in provincial employment standards and occupational health and safety statutes. In 

some provinces, collective bargaining legislation (loosely based on the “Wagner model” 
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of collective bargaining that prevails in the USA) provides another measure of 

protection. 210  Employment standards legislation was introduced by the various 

provinces in Canada in the early part of the 20th century as separate statutes, initially 

governing issues such as minimum wage and child labour.211 In Ontario, for example, 

these separate pieces of legislation were consolidated in 1968 212  (now Employment 

Standards Act213 (ES Act)). In the ensuing period, the legislation underwent several 

amendments and it now covers such issues as minimum wages, leave entitlements, 

break and rest periods, and overtime.214 Similarly, while state intervention to address the 

issue of workplace injuries can be traced back to the late 19th century (e.g. Ontario’s 

Workmen’s Compensation Injuries Act (1886)), modern occupational health and safety Acts 

were introduced in the period following World War II. In Ontario, the Occupational 

Health and Safety Act was passed in 1978. The modern Occupational Health and Safety 

Act215 (OHS Act), contains a number of protections, such as enforced standards relating 

to workplace health and safety, the right to participate, and the right to refuse unsafe 

work.216 Some aspects of the new health and safety regime, such as the right to refuse 
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unsafe work, were the result of the electoral success of a social democratic parties 

perhaps facilitated by worker and trade union mobilization.217 

 

Farmworkers are excluded from many of these protections, although the scope of 

the exclusions varies from province to province. If we consider Ontario’s situation, 

where the vast majority of SAWP workers are engaged, farmworkers and harvesters 

(two of the four categories of agricultural workers) are exempt from the hours of work, 

eating periods and overtime pay provisions in the ES Act. Agricultural workers have 

also historically been excluded from the purview of the OHS Act,218 although in 2006, 

this changed. Coverage under the OHS Act means that farmworkers now have the right 

to participate in identifying and responding to workplace hazards and the right to refuse 

dangerous work. However, there are few specific regulations governing farming 

operations, and instead, “guidelines” developed by the government of Ontario in 

consultation with the farming community and farm safety associations fill this void.219 

Farmworkers in Ontario are not covered by the general Labour Relations Act,220 and must 

instead rely upon the Agricultural Employees Protection Act,221 which only provides a 

minimal to make representations to an employer. In contrast, agricultural workers in 

British Columbia and Manitoba are covered under the general collective bargaining 

statutes. Finally, migrant farmworkers have some rights to “special benefits” under the 
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federal employment insurance scheme, and access to provincial healthcare and workers’ 

compensation schemes.   

 

Many of the labour abuses migrant farmworkers face begin at the start of the 

labour migration cycle when workers are recruited for work in their home countries.222 

An investigation undertaken by the labour  non-government organization, Verite, found 

that some workers were charged “recruitment fees” or “brokerage fees” between USD 

3,000-27,000 by private recruitment firms to enter the USA legally under a H-2A or H-2B 

visa.223 However, the SAWP scheme is not affected by this insidious practice because of 

the recruitment role played by foreign governments, although illegal fees are a feature of 

the TFWP because recruitment must be done privately.224 In some egregious cases, 

recruiters engage in wholesale fraud because the position for which the brokerage fee is 

being charged does not exist.225 Recruitment fees and recruitment debts increase the 

precariousness of workers because the necessity for continued employment makes them 

less likely to challenge exploitative workplace conditions. 226  The regulation of 

recruitment practices is made difficult by the international dimension of the problem—

workplace laws in the USA and Canada have difficulty reaching actions that take place 

in other jurisdictions. However, some headway has been made recently. The province of 

Manitoba has had in place since 2008 a system that requires employers and recruitment 

agencies to register, requires the recruitment agency to obtain a license to operate, 

prohibits the charging of recruitment fees and makes both employers and the recruiters 
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liable for a fine if violations are found.227 In contrast, British Columbia has a system that 

prohibits the charging of recruitment fees, but it does allow for the charging of ‘ancillary 

fees’, which allows unscrupulous recruiters to simply re-characterize their fees.228 In 

Ontario, regulations prevent recruiters from charging fees from workers, prohibit 

employers from recouping recruitment costs from workers, and stops recruiters and 

employers from withholding travel or other personal documents.229 Critics take issue 

with the British Columbia and Ontario regulations as being insufficient to challenge the 

practice of illegal recruitment fees. 230 The criminal law, as well as special labour 

regulations, protects workers against unscrupulous recruitment practices in many of the 

sending-countries, although weak norms and difficulties with accessing justice in these 

countries hinder their utility in practice. 

 

2.5 Weak enforcement means that farmworkers cannot claim their 
rights in practice 

 
Migrant farmworkers have great difficulty claiming the limited rights to which 

they are entitled. First, one of the major difficulties workers have is limited facility in 

English or French, and they may not understand the institutional structure to enforce 

their rights. These social characteristics also present a barrier to navigating the 

complicated bureaucratic procedures when making a claim.231 Second, the migration 

status of these workers is tied to employment with a particular employer, and while it is 
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possible to change employers, in practice this rarely occurs.232 A number of scholars 

have highlighted how the spectre of deportability acts as a deterrent for migrant workers 

seeking their entitlements, because an angry employer can retaliate by terminating the 

employee’s employment, which will have the effect of terminating the employee’s visa 

under the terms of the labour migration programs that currently operate.233 This is 

further exacerbated by the fact that there is no independent appeals process for 

challenging dismissals and/or deportations,234 and remaining in employment for these 

workers is often compelled by economic necessity, which is regularly made worse by 

debts owed to third-party recruiters.235 In the USA, where these rights can be privately 

litigated as well as addressed by way of an administrative complaint to a government 

agency, employment class actions help defray the costs of bringing private claims.236 

 

Another way in which migrant farmworkers can realize their rights is if public 

agencies proactively target employers to check for compliance, and if violations are 

found, seek redress for workers. Most scholars agree that “proactive enforcement”, 

through the carrying out of unannounced audits and inspections, is the most effective 

way to detect violations and provide redress for vulnerable workers.237 However, 
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proactive enforcement of these rights by public agencies tends to be weak, due to 

resource constraints, over-large mandates and political priorities. 238 Instead, public 

agencies wait for workers to come forward with complaints, although complaints have 

proven to be a weak indicator of compliance.239 In recent times, public agencies have 

begun to change course. In Ontario, the Ministry of Labour has increased the number of 

proactive audits it has undertaken and has started to target industries with high rates of 

known non-compliance, such as the agricultural and farming sectors.240 In the USA, the 

Wage & Hours division of the Ministry of Labor, now headed by David Weil (formerly a 

scholar who advocated for greater strategic enforcement), has also tried to shift the focus 

towards more frequent proactive inspections, although most farmworker advocates 

argue that enforcement of the rights of H-2A workers is still insufficient.241 In the 

Canadian federal sphere, since December 2013, the federal government has introduced 

several measures to improve compliance with the requirements of the TFWP, including: 

giving ESDC and CIC inspectors the powers to carry out proactive inspections of 

employers engaging foreign workers; introducing the power for the federal government 

to sanction employers based on provincial employment law violations; improving 
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information-sharing between federal and provincial agencies; and setting increased 

sanctions for breaching these rules that includes suspension and revocation of a LMIA, 

publishing names of employers on a “blacklist”, imposing fines of up to $100,000, and 

banning employers from the TFWP.242 The potential of these new federal enforcement 

initiatives, however, remains unrealized due to weak sanctioning.243 

 

The decision to proactively enforce employment and occupational health and 

safety (OHS) standards is a thoroughly political one. Steve Tombs and David Whyte 

insist that the prevailing “neoliberal” ideology means that state intervention in the form 

of proactive enforcement is deemed unnecessary because “mutually beneficial co-incidence 

of interests amongst apparently antagonistic parties can be reached via relatively little or no state 

intervention.”244 Instead, according to the authors, neoliberal ideology would suggest that 

regulators are better off using education, self-regulation and reactive enforcement 

approaches to promote compliance. However, political ideology is only a partial answer 

to the question of why regulators adopt particular enforcement strategies. We should see 

the choice of regulatory strategy as a function of ideology, political organization among 

workers, levels of employer resistance and other labour market factors.245 This political 

understanding of enforcement is broadly consonant with Cavalita’s account of state 
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action as fragmented, driven by institutional interests, and responsive to the interests of 

both a business constituency and social movement pressure.246 We have recently seen 

some of this in the recent enforcement strategy adopted by the Ontario Ministry of 

Labour. After years of favouring reactive enforcement strategies, the inspectorate has 

been more recently influenced by grassroots pressure by activists and has adopted more 

proactive and interventionist approaches. 

 

2.6 Conclusion 
 

In this chapter, I outlined three major factors affecting agriculture in North 

America. These three factors are: trade liberalization, concentration of buying power and 

rising costs of farm inputs. To maintain profitability, farmers have sought a stream of 

cheap, flexible and reliable labour through labour migration schemes. The state has 

responded to this pressure in fragmented and ambiguous ways. In some cases, 

particular agencies have been very receptive to farmers’ wishes, while other agencies 

responding to different domestic constituencies, have been less forthcoming. The result 

has been labour migration schemes that are in a constant state of flux (with the notable 

exception of the SAWP, which marks 50 years in operation this year). 

 

Pressure on the government has also come from workers’ movements. Although 

farmworkers received few of the benefits accorded to other groups of workers during 

the 20th century, insurgent worker movements have managed to win some gains in the 

1960s and 1970s in California. The patchwork of protections that migrant farmworkers 

                                                                    
246 Cavalita offers a summary of her theory of state action in Cavalita, supra note 7 at 170-83. 
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currently receive in Canada and the USA, and their enforcement regimes, represents the 

disjointed results of the contradictory pressures facing state instrumentalities.  

 

In the following Chapter, I look more broadly at the regulatory studies and labour 

studies literatures to see what they have to say about the involvement of CSOs. I also 

consider whether the literature has any insights about what CSO participation can do to 

help address non-compliance with labour and employment statutes, given the fact that 

migrant workers have great difficulty claiming in practice the rights they enjoy.        
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3 Literature review: understanding what the literature has 
to say about the involvement of civil society 
organizations in regulation 

 
This chapter provides an analytical review of several distinct, but overlapping, 

literatures that have turned their attention to the issue of CSOs involvement in 

regulatory functions. Scholarship from two main bodies of writing will be considered in 

this chapter. The first is from the field of regulatory studies, which has done much to 

expand our conventional understandings of regulation, allowing us to see it as a 

complex process involving a range of actors, including CSOs. The second is labour 

studies, an area of study focusing on the regulatory role of workers’ organizations such 

as trade unions and newer formations such as worker centres. To make this review 

useful and manageable, I have focused attention on writers who introduce a novel 

theoretical contribution or use empirical studies to elucidate some important aspect of 

CSO participation. Some writing sits comfortably within more than one of the identified 

literatures, in which case I grouped it into one or the other for the sake of narrative 

coherence.  

 

The aim of this literature review is to identify how CSOs currently and 

potentially operate in the work regulatory space. As such, I have parsed the relevant 

literature to extract insights that go towards answering the following four questions: 

 
1. What regulatory functions can CSOs perform? 

2. What are the benefits of having CSOs play a greater regulatory role? 

3. What are some of the limitations of having CSOs play a regulatory role? 

4. What channels of influence can CSOs utilize to achieve their aims?  
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These insights form the basis for a series of working hypotheses of how CSOs can 

navigate the work regulatory space (Chapter 4). These hypotheses will then be probed 

empirically in a series of three case studies (Chapters 5-7) to determine their accuracy and 

efficacy in practice.  

 

3.1 Regulatory studies 
 

Scholars in the field of regulatory studies have given particular attention to the 

role of CSOs in regulatory functions.247 A number of disciplines of study—including law, 

economics, sociology and political studies—have an interest in the phenomenon of 

regulation.248 With each field approaching the study of regulation from a different angle, 

regulatory studies emerged as a multidisciplinary project to bring these various 

perspectives into conversation with each other.249 A few observations can be made 

upfront about the regulatory studies literature. First, it draws on diverse epistemologies 

from the social sciences and can be broadly divided into theoretical and empirical works. 

Second, some of the writing is descriptive in nature, while other authors veer into the 

realm of the prescriptive and normative. Third, although much of the literature remains 

                                                                    
247 For a brief but fascinating sketch of the development of the field of regulatory studies, see John 
Braithwaite, Cary Coglianese and David Levi-Faur, “Can Regulation and Governance Make a Difference?” 
(2007) 1:1 Regulation & Governance 1.  

248 The interdisciplinary nature of regulatory studies is exemplified in the formation of journals such as 
“Regulation and Governance” and production of handbooks such as the “The Oxford Handbook of 
Regulation” (Oxford: Oxford University Press, 2010) that contains contributions from scholars from a wide 
variety of fields.  

249 Regulatory studies is best considered a division of governance: “[g]overnments and governance are about 
providing, distributing and regulation. Regulation can be conceived as that large subset of governance that is about 
steering the follow of events and behaviour, as opposed to providing and distributing.” (Braithwaite, Coglianese and 
Levi-Faur, supra note 247, at 3). Just as regulation studies has started to become more interested in the role of 
non-state parties in regulatory systems, the study of governance has also started to turn its attention to 
whether public goods can be provided and distributed through non-hierarchical forms of coordination 
involving non-state actors (see e.g., Roderick Rhodes, Understanding Governance (Buckingham: Open 
University Press, 1997).  
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state-centric, taking state institutions as its primary locus of study,250 other writing 

attempts to analytically decentre the state.251 For example, earlier scholars of regulation 

tended to concentrate on regulation by government rules, but later generations started to 

explore the question of regulation by private actors. Writing that focuses on the work of 

state regulators shows another major cleavage. One school of thought argues that 

businesses only comply with rules if there is sufficient deterrence, while another insists 

that there is enough common interest between diverse stakeholders for voluntary 

approaches to work.252Fourth, much of the writing is apolitical in the sense that 

regulatory regimes are presented as a given, but some authors highlight the political 

economy which lies behind regulatory choices.253 Finally, some view regulation as the 

manifestation of an enlightened public interest,254 while others see it as the expression of 

sectional interests.255  

 

                                                                    
250 Ian Ayres and John Braithwaite, Responsive Regulation: Transcending the Deregulation Debate (Oxford: 
Oxford University Press, 1992).  

251 Julia Black, “Decentring Regulation: Understanding the Role of Regulation and Self-Regulation in a ‘Post-
Regulatory World” (2001) 54:1 Current Legal Problems 103; Julia Black, “Critical Reflections on Regulation” 
(2002) 27 Australian Journal of Legal Philosophy 1; Julia Black, “Enrolling Actors in Regulatory Systems: 
Examples from UK Financial Service Regulation” (2003) (Spring) Public Law 63. 

252 For a tradition account of the deterrence approach, see Tombs and Whyte, supra note 244. For a more 
compliance-focused approach see Braithwaite and Ayres, supra note 250. I should point out that while this 
distinction is useful for analytical purposes, a strong role for deterrence is still envisaged among almost all 
those who endorse a compliance strategy.   

253 David Levi-Faur, “The Global Diffusion of Regulatory Capitalism” (2005) 598:1 The Annals of the American 
Academy of Political and Social Science 12; John Braithwaite, Regulatory Capitalism: How it Works, Ideas for 
Making it Work Better (Cheltenham: Edward Elgar, 2008).  

254 Barry M. Mitnick, The Political Economy of Regulation: Creating, Designing, and Removing Regulatory Forms 
(New York: Columbia University Press, 1980); Stephen Breyer, Regulation and its Reform, (Cambridge, MA: 
Harvard University Press, 1982). 

255 Gabriel Kolko, The Triumph of Conservatism: A Reinterpretation of American History, 1900-1916 (New York: 
The Free Press, 1963); George J. Stigler, “The Theory of Economic Regulation” (Spring, 1971) 2:1 Bell Journal 
of Economic and Management Science 3; Richard A. Posner, “Theories of Economic Regulation” (1974) 5:2 Bell 
Journal of Economics 335. 
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Regulatory studies is an extremely rich source for considering the questions that 

animate this thesis. I have made the case in Chapters 1 and 2 that statutory standards 

remain one of the most important sources of protections for migrant farmworkers in 

North America. These statutory standards fit one of the most commonly cited 

descriptions of regulation: “sustained and focused control exercised by a public agency over 

activities that are valued by a community”. 256  The employment statutes themselves 

represent societal values about acceptable minimal conditions of employment.257 Public 

agencies have been delegated the task of monitoring compliance and enforcing these 

standards, and they enjoy a great deal of discretion in doing so. The public agencies 

have a large repertoire of tools to promote compliance, from persuasion to criminal 

sanctions, but agencies charged with enforcement rely most often on administrative 

fines to deter violations and punish wrongdoers, and compensation orders to provide a 

remedy to aggrieved employees. A number of writers see the involvement of CSOs as a 

mechanism to improve state enforcement efforts. I call these “statist” approaches 

because these writers generally exhort state regulators to consider the ways in which 

CSOs could improve regulatory effectiveness by augmenting state monitoring and 

enforcement efforts. 

 

An alternative approach to CSO involvement argues that we must analytically 

decentre the state and consider how regulation occurs within and between other social 

actors. I call these “non-statist” approaches to CSO participation. According to these 

approaches, once we free ourselves from the constraints that state-centred analyses 

                                                                    
256 Peter Selznick, “Focusing Organizational Research on Regulation” in Roger Noll, ed., Regulatory Policy 
and the Social Sciences (Berkeley: University of California Press, 1985) 363 at 363. 

257 Vosko et al., supra note 237.  
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produce, we are able to think about CSO involvement more imaginatively. By calling for 

pluralist conceptions of regulation, scholars have pushed the boundaries of the meaning 

of regulation. Julia Black, one of the leading non-statists, defines regulation as the 

“intentional activity of attempting to control, order or influence the behaviour of others.”258 This 

involves state action but also activity by non-state parties to influence and modify the 

behaviour of other regulatory actors. The non-statists invite us to think about how CSOs 

could operate more broadly to achieve regulatory outcomes. 

 

3.1.1 “Statist” approaches to CSO participation 
 

Among the statists, one of the earliest calls for the greater involvement of CSOs 

in regulation came from Ian Ayres and John Braithwaite.259 In their influential 1992 

monograph, Responsive Regulation: Transcending the Deregulation Debate, Ayres and 

Braithwaite called for empowering public interest groups to enforce public regulation as 

a way to prevent corruption and harmful forms of regulatory capture.260 Ayres and 

Braithwaite’s call for “tripartitism” needs to be understood within their broader 

“responsive regulation” project, which itself was borne out of a desire to move beyond 

the gridlocked debate between proponents of a “deterrence” approach to enforcement 

and advocates of a “compliance” approach.261 The deterrence approach to regulation 

                                                                    
258 Julia Black (2002), supra note 251 at 25. 

259 It is convenient to start our story here but I must note that regulatory studies scholars from earlier 
generations called for the greater decentralization of regulation functions. For example, Philippe Nonet and 
Philip Selznick, writing in 1978, saw regulatory pluralism as a feature of the most evolved stage in the 
development of law and society, what they termed “responsive law”: “A corollary of attenuated obligation is a 
wider sharing of legal authority. As the legal system expands its critical resources, it delegates more discretion to decide 
what is authoritative. Legal participation takes on new meaning: Not only does it become less passive and less 
submissive; it also extends to the making and interpretation of legal policy”: Philippe Nonet and Philip Selznick, 
Law & Society in Transition, 2nd ed. (New Brunswick: Transaction Publishers, 2001) at 95. 

260 Ayres and Braithwaite, supra note 250 at Ch. 3.  

261 Ibid at 20. 
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assumes that businesses are amoral rational actors who decide to comply with 

regulation after undertaking a calculation of whether the probability of getting caught 

for a violation and the likely damage incurred is greater than the cost savings of non-

compliance.262 The costs of getting caught can exceed the direct financial cost of a 

sanction and also include damage to reputation.263 Some empirical studies suggest that 

business actors respond more to perceptions of legal risk rather than a rational calculation 

of actual risk. 264  Writers who endorse the underlying assumptions of this model 

prescribe changing the costs calculus for regulated entities by imposing sanctions such 

as fines and compensation orders.265 Advocates of the compliance school argue that 

businesses follow rules as a result of a number of other factors besides a simple cost 

calculation; these factors can include such matters as knowledge of their legal 

obligations.266 However, compliance can also occur because managers comply with the 

law because it was the right thing to do—that is, out of a civic duty.267 

 

Rather than fixating on whether punishment or persuasion and advice better 

guards against infractions, the crucial question for Ayres and Braithwaite was how to 

craft a regulatory strategy that promoted compliance. With this goal in mind, Ayres and 
                                                                    
262 See e.g., Gary S Becker, “Crime and Punishment: An Economic Approach” (1968) 76(2) The Journal of 
Political Economy 169. 

263 Robert A. Kagan, Neil Gunningham and Dorothy Thornton, “Fear, Duty, and Regulatory Compliance: 
Lessons from Three Research Projects” in Christine Parker and Vibeke Lehmann Nielsen, eds., Explaining 
Compliance: Business Responses to Regulation (Cheltenham: Edward Elgar Publishing, 2011) 37. 

264 Neil A. Gunningham, Dorothy Thornton and Robert A. Kagan, “Motivating Management: Corporate 
Compliance in Environmental Protection” (2005) 27:2 Modern Law Review 289. 

265 See e.g., Frank Pearce and Steve Tombs, “Ideology, Hegemony, and Empiricism: Compliance Theories of 
Regulation” (1990) 30:4 British Journal of Criminology 423; Dorothy Thornton, Robert A. Kagan and Neil 
Gunningham, “General Deterrence and Corporate Environmental Behavior” (2005) 27:2 Law and Policy 262; 
Vosko et al, supra note 230; Kevin Purse and Jillian Dorrian, “Deterrence and Enforcement of Occupational 
Health and Safety Law” (2011) 27 International Journal of Comparative Labour Law and Industrial Relations 21.  

266 Paul Edwards, “Employment Rights in Small Firms” in Linda Dickens, ed., Making Employment Rights 
Effective: Issues of Enforcement and Compliance (Oxford: Hart Publishing, 2012) 139. 

267 Kagan, Gunningham, and Thornton, supra note 263.  
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Braithwaite argued that regulators should respond to violations using an enforcement 

pyramid: initially using gentler forms of persuasion and at each subsequent instance of 

non-compliance, escalating the response. Within the broader responsive regulation 

model, Ayres and Braithwaite saw a very broad role for public interest groups. For 

Ayres and Braithwaite, tripartitism meant that public interest groups should be 

provided with all the information available to a regulator, given a seat at the negotiating 

table and granted standing to sue or prosecute. Ayres and Braithwaite deliberately left 

their definition of “public interest group” vague. 

 

Other writers within the statist camp do not necessarily prescribe such an 

expansive role for CSOs, but they do see an important role for non-state parties in 

implementing government policy. In one of the first major pieces analyzing the 

involvement of third parties in regulation (which included CSOs as well as other private 

parties, such as employers), Peter Grabosky, John Braithwaite’s colleague at the 

Australian National University’s “RegNet”, extolled the benefits of “indirect 

governance” under which non-government parties could be conscripted to perform 

government functions.268 Grabosky’s proposal suggested that state agencies hold the 

reins of government, selectively involving third parties to reduce costs for regulators, fill 

gaps in the regulator’s knowledge, build support for policy outcomes, and minimize 

conflicts. This narrower proposal was motivated by concerns with the lack of 

accountability of private organizations, the domination by particular sectional interests, 

and the dangers of policy incoherence. In a later piece of writing, Grabosky adopted a 

more robust version of “regulatory pluralism” in light of what he felt was the increasing 

                                                                    
268 Peter N. Grabosky, “Using Non-Governmental Resources to Foster Regulatory Compliance” (1995) 8:4 
Governance: An International Journal of Policy and Administration 527.  
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inability of government to exercise control over regulated subjects because of the 

changes wrought by globalization.269 

 

Writing almost a decade after Grabosky, Bridget Hutter and Joan O’Mahony 

brought additional conceptual clarity to the issue of CSO involvement by providing a 

typology that explained how CSOs could play a role in each of the three main regulatory 

functions: standard-setting, information gathering and behaviour modification.270  In 

performing each of these functions, Hutter and O’Mahony argued that state agencies can 

either share regulatory responsibility with CSOs or delegate regulatory duties, but in both 

cases, the CSOs exercize the influence that has been given to them by the regulator. 

Using this same model, Hutter later expanded her analysis to include other forms of 

non-state actors, such as trade associations and international and transnational actors.271  

 

Turning first to the process of public standard-setting, a number of writers have 

considered how CSOs can participate. One of the main reasons advanced for involving 

multiple stakeholders in the standard setting process is to improve the legitimacy of the 

rules.272  In a context where American administrative agencies have a tradition of 

delegated rule-making, administrative agencies have experimented with a “negotiated 

rule-making” (also known as “neg-reg”) process to determine applicable statutory 

                                                                    
269 Peter Grobosky, “Beyond Responsive Regulation: The Expanding Role of Non-State Actors in the 
Regulatory Process” (2013) 7:1 Regulation & Governance 114. 

270 Bridget M. Hutter and Joan O’Mahony, The Role of Civil Society Organizations in Regulating Business (ESRC 
Centre for Analysis of Risk and Regulation, September 2004), online: LSE 
<http://www.lse.ac.uk/accounting/carr/pdf/dps/disspaper26.pdf>. 

271 Bridget M. Hutter, The Role of Non-State Actors in Regulation (ESRC Centre for Analysis of Risk and 
Regulation, April 2006), online: LSE Research Online < http://eprints.lse.ac.uk/36118>. 

272 Jody Freeman, “Collaborative Governance in the Administrative State” (1997) 45 University of California 
Los Angles aw Review 1; ibid. 
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standards involving multiple stakeholders. According to Philip Hartner, who was an 

early advocate of the process, negotiated rule-making involves identifying key 

stakeholders and then deciding on the legally-binding standards through a process of 

consensus that all the parties have previously agreed to.273 The process of negotiated 

rule-making is now encoded in the Negotiated Rulemaking Act of 1990.274 The negotiated 

rule-making process is one of the forms of “collaborative governance” considered by 

Jody Freeman, who argues that several key elements need to be satisfied for it to 

succeed: a problem-solving orientation on the part of the agency; the involvement of 

affected parties at all stages of decision-making; comfort with provisional solutions; the 

development of new modes of accountability; and a flexible and engaged agency.275 

After examining two cases of rules made under this process, Freeman found that the 

neg-reg process yielded better results than might have eventuated under traditional 

forms of rule-making; however, its potential was not fully realized.276 

 

A less bureaucratic form of CSO involvement in setting standards has been 

explored in Australia.277 There, the federal Fair Work Ombudsman, the primary agency 

responsible for enforcing workplace laws, developed a guide to interpret the standards 

applying to the horticulture industry by involving both the Australian Workers’ Union 

and the Farmers Federation, traditional foes that nevertheless cooperated in this 

endeavour. It should be noted that Australia determines the terms of modern awards 

                                                                    
273 Philip J Hartner, “Negotiated Rule-Making: A Cure for Malaise” (1982-83) 71 Georgetown Law Journal 1. 

274 Pub L 101-648, 104 Stat 449 (codified as amendment primarily in 5 USC § 561). 

275 Freeman, supra note 272. 

276 Ibid at 17-23. 

277 Tess Hardy, “Enrolling Non-State Actors to Improve Compliance with Minimum Employment 
Standards” (2011) 23:3 Economic and Labour Relations Review 117. 
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(which function essentially as industry or occupation wide agreements) that provide a 

safety net of minimum standards for particular industries or occupations using a process 

involving unions and employer bodies. However, the Australian award-making process 

is closer to the interest representation model of administrative decision-making, where 

government agencies consult interest groups to ensure legitimacy the consensus-based 

neg-reg process.278 A number of concerns have been raised with the participation of 

CSOs in standard setting processes, including the loss of administrative independence279 

and lack of funding and support for CSOs.280 Commentators have also raised the 

possibility that the influence of CSOs will wane during long, drawn-out standard-setting 

exercizes.281  

 

According to Hutter and O’Mahony’s typology, CSOs can also serve a useful role 

supplementing state agencies’ capacity to monitor for breaches of regulation. Regulators 

often struggle with obtaining accurate information on compliance, especially when it 

concerns emerging risks that may require novel information collection strategies.282 

Janice Fine and Jenifer Gordon use the case study of the partnership between the 

California Labor Commission’s Janitorial Enforcement Team and the Maintenance 

Cooperation Trust Fund to provide one example how this might operate in practice.283 

The Maintenance Cooperation Trust Fund, a janitorial watchdog organization, uses its 

superior knowledge of the janitorial sector (which has more than 12,000 janitorial 

                                                                    
278 Freeman, supra note 272. 

279 Jody Freeman, “The Private Role in Public Governance” (2000) 75:3 New York University Law Review 543. 

280 Freeman, supra note 272. 

281 John Braithwaite and Peter Drahos, Global Business Regulation (Cambridge: Cambridge University Press, 
2000). 

282 Weil, supra note 237. 
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 82 

contractors that often use complicated subcontracting arrangements) to bring forward 

complaints to the Labor Commission. Fine and Gordon’s example demonstrates that 

CSOs may be able to use their deep knowledge of specific industries or employment 

practices to extend the reach of the inspectorate that would otherwise have difficulty 

monitoring a large number of dispersed employers.284 CSOs that operate internationally 

may have access to information about compliance in complex supply chains that span 

the globe.285 Ultimately, CSOs’ monitoring efforts may have even greater impact if they 

are provided with additional legal rights to enter workplaces, conduct compliance 

audits, and speak with workers.286   

 

Finally, CSOs can assist with regulatory agencies’ enforcement strategies. 

Generally speaking, most agencies use a combination of “reactive” and “proactive” 

methods to identify violations: reactive methods involve workers coming forward with 

complaints and proactive methods require agencies to identify non-compliant employers 

by audits and inspections.287 The literature raises several reasons why workers may be 

reluctant to complain to a government agency. Most obviously, workers may lack 

knowledge about their rights and not know how to navigate the complaints process.288 

There may also be other costs to complaining, such as the risk of reprisal by their 

employer, which explains why nearly all complaints are made by former employees.289 

                                                                    
284 Ibid. 

285 See e.g., Kevin Kolben, “Dialogic Labor Regulation in the Global Supply Chain” (2015) 36:3 Michigan 
Journal of International Law 425. 

286 Ibid; Tess Hardy and John Howe, “Partners in Enforcement? The New Balance Between Government and 
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These factors are particularly acute for vulnerable employees.290 In this context, CSOs 

can play a role in helping workers prepare their claims and guiding them through the 

complaints-resolution process. There are several additional mechanisms by which CSOs 

could overcome these barriers in the complaints process.  CSOs could be empowered to 

complain directly on behalf of employees or be given standing to conduct prosecutions. 

In California, the Private Attorneys General Act of 2004291 allows private citizens to sue for 

certain “serious violations” of the Labor Code, which previously could only be initiated 

by the state agency, the Labor and Workforce Development Agency. Subsequent judicial 

decisions have also allowed these private suits to proceed as class actions.292 Similarly, in 

Australia, trade unions can initiate prosecutions for breaches of the Fair Work Act 2009, 

awards and enterprise agreements. 293 Unions can seek to recover underpayments for 

affected workers and can apply to the court for any applicable civil penalties to be paid 

directly to the workers or to themselves, although parties cannot generally recover 

costs.294 The test for standing is that the affected worker must be entitled to be a member 

of the trade union bringing the action (but not necessarily be a member). Authors 

highlight that many of these private prosecution systems lack the ability for public and 

private parties to coordinate their enforcement efforts.295 In a non-employment context, 

Qui Tam suits under the False Claims Act in the USA, a dual plaintiff model prevails, 

which stays a private action until the Department of Justice has reviewed the 
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291 California Labor Code § 2698 (enacted by Chapter 906). 
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Review 1. 
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information provided to it by the private party intent on suing, may help resolve the 

challenge of coordination.296 

 

It is also possible to imagine a number of ways in which CSOs could assist 

directly with agencies’ proactive enforcement efforts by providing information and 

technical expertise. This has been described as a form of “leveraging private 

information”.297 There is wide support in the literature for regulators strategically 

targeting enterprises for inspection based on an assessment of risk and the effect such 

enforcement will have on the behaviour of others.298 Due to the fact that regulatory 

agencies cannot be everywhere, CSOs may have a comparative advantage with 

providing up-to-date information which can help agencies determine their proactive 

inspection strategies.299 CSOs may be able to act as “knowledge providers, watchdogs, [and] 

auditors.”300 For example, CSO can provide information on how specific industries 

operate, as was the case with the Maintenance Cooperation Trust Fund and the cleaning 

services industry in California that is characterized by complex subcontracting.301  

 

Scholars highlight several benefits of having CSOs involved in assisting public 

agencies with regulatory functions. For beleaguered public agencies with growing 

mandates and shrinking budgets, CSO involvement may help defray the costs. 302 

Further, the growing complexity of the regulatory environment means that public 
                                                                    
296 Bucy, supra note 295. 

297 Braithwaite, supra note 253 at Ch. 3. 
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agencies no longer have access to all necessary information or the ability to stay abreast 

of all developments. 303  In these circumstances, CSOs can fill important gaps in 

regulators’ knowledge and help develop new and innovative enforcement strategies.304 

Regulators that struggle to prosecute sufficient instances of wrongdoing to have a 

meaningful deterrence impact may want to consider involving CSOs in enforcement 

efforts by either utilizing their information to conduct their own prosecutions or 

allowing CSOs to privately prosecute parties in the public interest.305  

 

Another very important benefit of CSO participation highlighted in the literature 

is its potential to improve democratic participation in the regulatory process.306 Ayres 

and Braithwaite’s tripartitism is infused with notions of democratic participation 

although this element is insufficiently explained.307 In a later piece, reflecting on the 

influence of responsive regulation, Braithwaite indicated that he wished to make more 

prominent the ways in which responsive regulation provided additional checks and 

balances against the arbitrary exercise of power.308  

 

Whether CSOs can successfully perform regulatory roles is determined in large 

part by their relationship with the regulator. Many of the statist approaches to involving 

CSOs depend upon state agencies either delegating or sharing regulatory roles; that is, 

the power exercized by the CSOs remains within the control of the regulator. Fine and 

                                                                    
303 See e.g. Black (2001), supra note 251. 

304 Grabosky, supra note 268; Freeman, supra note 279; Fine and Gordon, supra note 83. 

305 Hardy and Howe, supra note 286. 

306 Freeman, supra note 279; Hutter and O’Mahony, supra note 270; Hutter, supra note 271. 

307 Ayres and Braithwaite, supra 250.  

308 John Braithwaite, “Relational Republican Regulation” (2013) 7:1 Regulation & Governance 124. 



 86 

Gordon call for relationships that are formal, ongoing and muscular; many of the existing 

roles played by CSOs were, in their view, ad hoc, limited and in their early stages.309 Fine 

and Gordon argue that the condition of formality is important “so the parties openly 

negotiate their expectations of and commitments to each other, including the distribution of 

resources; this is also important to render partnerships less vulnerable to changes in 

leadership.”310 Sustained collaborations are central according to Fine and Gordon “so that 

relationships between the staff of the agency and the organizations have time to build, increasing 

the resiliency of the bond in the face of conflict, and so that lessons learned can enrich the next 

stages of the collaboration.”311 Finally, Fine and Gordon call for strong roles to be allocated 

to CSOs which are “not symbolic, marginal, or merely consultative but fully integrated into the 

work of the agency.”312 Agencies face a difficult task because they must pick the CSOs that 

are most closely aligned with agencies’ priorities without compromising their 

independence or their relationships with regulatees.313 From the perspective of the CSOs, 

one of the major obstacles that they face with performing regulatory roles is their level of 

resourcing,314 which some writers argue could be addressed if regulators provided 

funding directly to organizations performing regulatory roles.315 However, receiving 

state funding may compromise the independence of CSOs, especially in the eyes of the 

populations they serve. CSOs will often have to navigate accountability to several 

                                                                    
309 Fine and Gordon, supra note 83. Fine later emphasized that the roles must be both formal and strong—
Fine, supra note 84. 

310 Fine and Gordon, supra note 83. 

311 Ibid.  

312 Ibid. 

313 Freeman, supra note 279. 

314 Christine Jolls, “The Role and Function of Public-Interest Legal Organizations in the Enforcement of 
Employment Laws” in Richard B. Freeman, Joni Hersch and Lawrence Mishel, eds., Emerging Labor Market 
Institutions for the Twenty-First Century (Chicago: The University of Chicago Press, 2005) 141. 

315 Fine and Gordon, supra note 83. 



 87 

constituencies, including to the populations they service, funders/donors and the 

general public.316 

 

3.1.2 “Non-statist” approaches to CSO participation 
 

The statists who encourage public agencies to work more closely with CSOs 

assume that public agencies fully comprehend the regulatory landscape and can draw in 

other parties to help fulfil their pre-determined strategy. The non-statists call into 

question this central assumption. Colin Scott, for example, doubts whether regulatory 

agencies possess all the regulatory resources—power, information, resources, and 

organizational capacities—necessary to achieve regulatory outcomes. 317  The 

fragmentation of knowledge particularly problematizes the notion that regulatory 

agencies know how and what needs to be done. Scott invokes the metaphor of 

“regulatory space” to highlight that regulatory actors have complex and horizontal 

relationships of interdependence with each other, and accordingly, that state agencies 

may not always be in the best position to determine and realize regulatory goals. Scott 

states that: 

 
The regulatory space approach is “holistic” in the sense that it looks at the interactions of 
each of the players in the space, and can recognize plural systems of authority and of 
other resources and a complex of interests and actions.318 

 

Conceiving of the regulatory landscape in this way has implications for who and how 

regulatory functions ought to be performed. For Scott, a variety of non-state actors 
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including CSOs, can mobilize their regulatory resources to set standards, monitor and 

enforce through the use of sanctions. However, Scott makes clear that the regulatory 

space analysis does not offer any overarching recommendations about what structures 

and processes will yield outcomes, but rather that it can be used as a form of analysis in 

specific cases to determine the correct mix.  

 

Black goes a step further and emphasises the ungovernability of regulatory 

spaces.319 Black highlights the difficulty state authorities have operating in a world that 

is characterized by complexity; fragmentation of knowledge, power and control; 

autonomy of actors; interdependency between actors; and a collapse of the distinction 

between public and private.320 Black also insists we recognize that governments do not 

have a monopoly on regulation because regulation “is occurring within and between other 

social actors, for example large organizations, collective associations, technical committees, 

professions etc.”321 Recognizing regulation in these hitherto unrecognized spaces brings 

forth a new definition of regulation as “the intentional activity of attempting to control, order 

or influence the behaviour of others.”322 That is, regulation is undertaken just as much by 

private actors as it is by government actors. Such an analysis decentres the state because 

it is no longer the central locus of analysis. 323 Whereas Scott was influenced by ideas of 

legal pluralism,324 Black draws inspiration from “systems theory” to understand why 

current regulatory strategies are failing.325  
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Non-state actors can influence the behaviour of other actors using a variety of 

means. In addition to powers potentially conferred by regulators, CSOs have a 

repertoire of other tools they can use, including sanctions such as protest, shame and 

moral persuasion.326 Private actors can also threaten direct commercial harm in the form 

of consumer boycotts or threaten reputational harm as a way of encouraging businesses 

to comply with particular rules.327 A number of empirical studies have also confirmed 

these sources of influence, although the outcomes of these studies have been explained 

in different terms. For example, Robert A. Kagan, Neil Gunningham and Dorothy 

Thornton postulated that manufacturing and resource firms complied with 

environmental rules because they feared the loss of a “social license” to operate, which 

they explained as the expectations of a range of social actors a business has to face, 

including its neighbours, employees, the local community, and advocacy groups.328 

According to these authors, CSOs are in a particularly strong position to influence the 
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loss of a social license by mobilizing opposition through social and community 

networks.  

 

Black’s decentred account of regulation allows us to see regulation as a process 

that fundamentally involves multiple parties. In fact, in a later piece of writing, Black 

considers the ways in which non-state actors can be “enrolled” to perform regulatory 

functions in the regulation of UK financial services, although Black insists that it is not 

necessarily the state doing the enrolling.329 Similar to Scott, Black argues that non-state 

actors have regulatory capacity in the form of information, expertize, financial resources, 

authority and legitimacy, strategic position, and organizational capacity, which can be 

enrolled in the pursuit of regulatory goals.330 However, for Black, regulatory agencies 

have great difficulty setting standards and enforcing them, even with the help of CSOs.  

Even if we reject Black’s rather nihilist vision for regulatory agencies, the model that she 

provides for relating actors, capacity and regulatory functions, is useful for considering 

the participation of CSOs, even in a system where the state laws and agencies continue 

to play a prominent role.  

 

3.1.2.1 Corporate codes of conduct and certification schemes: “non-statist” 
regulation systems in action 

 
A particular type of non-statist regulation—CSO-led private codes of conduct—

will be considered in this Part. In the 1990s, activists frustrated with state-centric modes 

of labour regulation turned to consumer pressure to force apparel companies based in 
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the Global North to take measures to address labour abuses in overseas factories.331 

Activists learned that campaigns targeting consumer markets in the Global North were 

an effective way of pressuring companies to take responsibility for labour conditions in 

their supply chains. Consumer boycotts as a tool to achieve social change predated these 

campaigns, being used effectively in the fight against slavery in the 1800s and to draw 

attention to atrocious labour conditions in the agricultural sector in California in the 

1960s. 332  Naomi Klein, however, argues that the new wave of consumer boycott 

campaigns in the 1990s should be contextualized within a broader framework of anti-

corporate activism that arose during the same period.333  

 

Initially, companies responded to this pressure by adopting codes of conduct 

that promised, but often failed to deliver, improvements in the labour conditions of 

workers in their supply chain.334 Levi-Strauss is credited as being the first global brand 

to adopt a code of conduct governing the working conditions of its overseas workers.335 

In response to problems with internal auditing, codes evolved to include independent 

external monitoring to ensure compliance.336 Eventually, a number of sophisticated 

multi-stakeholder certification schemes developed that required signatories to agree to a 

set of privately determined standards (i.e. a code of conduct) that were monitored by 
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external auditors. Tim Bartley offers a complex account of how and why these 

certification schemes arose.337 While not entirely discounting the theory that firms 

develop certification schemes to solve collective action problems relating to reputation, 

information and competition that arise when activists run consumer-oriented 

campaigns, Bartley argues that certification schemes should be seen as the political 

outcome of a contest between a range of actors.338  

 

The separate certification schemes operated by the Fair Labor Association (FLA) 

and Worker Rights Consortium (WRC) highlight some of the differences in the way 

these multi-stakeholder certification schemes operate. The WRC was founded in 

response to criticisms that the FLA gave too prominent a place to industry 

representatives, failed to require signatory companies to pay a “living wage”, and only 

weakly encouraged freedom of association rights.339 In more recent times, several 

sophisticated certification schemes have arisen in a number of domains besides the 

apparel industry, for example, the forestry, food and fishing industries.340 In addition to 

transnational private regulation, private forms of regulation have also started to appear 

in a domestic setting.341 
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Firms agree to sign on to these frameworks because they either fear the 

commercial damage that an activist campaign can cause through boycott or “buycott” 

campaigns (with the ensuing loss of market position or decrease in share price), or 

otherwise, because they fear damage to their brand or reputation.342 In instances where 

firms derive surplus value from products with a carefully crafted image, activists can 

seize the opportunity to threaten corporations selling products with highly visible 

consumer brands.343 Klein argues that activist campaigns have the ability make brands 

look gauche, even if they cannot directly impel consumers to stop purchasing the 

good.344 Opinion remains divided on whether a significant portion of the population 

make consumption choices based on values or beliefs.345 It is also important to pay 

attention to contextual factors that might impact conscientious consumption because it is 

not only an individual choice, but rather is structured by “national differences in affluence, 

retail structures, and governance.”346 Even if is doubtful whether activist campaigns have 

the power to affect these things, firms may accede because it is a way to manage risk.347 

 

These certification schemes are essentially private regulatory regimes that 

operate independently of the state. According to David Vogel, “civil regulations employ 

private, non-state, or market-based regulatory frameworks to govern multinational firms and 
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global supply networks.”348 The certification schemes have four discernible components: 

(a) privately set standards determined by a variety of stakeholders; (b) monitoring of 

compliance by accredited auditors; (c) certification or recognition of participating firms; 

and (d) the provision of information to consumers.349 The standards are determined by a 

variety of stakeholders including firms, CSOs from the Global North and South, trade 

unions, workers, governments from the South and shareholders and investors.350 After 

analyzing some 148 codes, one scholar found that there was considerable variation in the 

terms of the Codes: for example, while the vast majority required reasonable working 

environment and compliance with local laws (76% and 66% respectively), fewer Codes 

regulated matters such as working hours or freedom of association (32% and 30% 

respectively).351 Ultimately, the terms contained in the codes are the result of political 

settlements of conflict between market actors.352 

 

The issue of whether monitoring should be performed by monitors paid by the 

companies or external third parties has continued be a source of controversy. Some 

writers argue that external independent monitors are to be preferred because internal 

monitors face clear conflicts of interest, and therefore, their findings cannot be regarded 

as credible.353 The monitors’ methodology, for example, the way in which they conduct 
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factory inspections and interview workers, has also come under criticism.354 In a recent 

study of 17,000 supplier audits, the authors found that less experienced auditors and all-

male teams of auditors under-reported violations and that auditors’ behaviour was 

shaped by factors such as client relationships, professional experience, and gender 

diversity.355 

 

There is a considerable literature around the conditions that contribute to 

compliance with the codes. After reviewing the voluminous literature, Frederick Mayer 

and Gary Gereffi enumerated a list of the four main factors: (1) lead firms have economic 

leverage over suppliers; (2) the lead firm sells highly branded products; (3) in case of 

violations, social and economic pressure can be quickly mobilized via collective action; 

and (4) the commercial interests of the lead firms align with social and environmental 

concerns.356 The mechanisms through which activists and workers can enforce the terms 

of the voluntary codes of conduct against companies are particularly important. 

Generally, codes are not enforced through legal sanction, but rather through social or 

market pressures. 357  Repeated failure to comply with the code can result in 

decertification for a company, but for this sanction to have any bite, activists and 

workers have to disseminate this information to the public to influence purchasing 
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habits. In a wide-ranging study of private codes involving over 44,000 social audits, 

almost 22,000 establishments, 12 industries in 47 countries, Michael Toffel and 

colleagues found a very strong correlation between fewer violations and more press 

freedoms, leading the authors to conclude: “that this is because a free press facilitates both 

compliance monitoring and reputational sanctioning of non-compliance.”358 Ultimately, many 

of the same reasons that motivate firms to accept private regulation apply to why firms 

comply with their terms: as a means of managing the risk to reputation if non-

compliance is found out and communicated to consumers. 

 

While it is clear that activists have been successful in pressuring companies to 

sign on to these agreements, they have been less successful in ensuring their 

implementation.359 Scholars take different positions on whether codes of conduct result 

in improvements to the working conditions of workers. Jill Esbenshade argues that 

codes of conduct do not result in improvements to labour standards because they 

contain weak punitive measures.360 In contrast, Richard Locke argues that some types of 

breaches (e.g. health and safety) are more easily remedied than others (e.g. wage theft 

and reasonable working hours).361 Others find that companies favour compliance with 

technical standards (e.g. health and safety, minimum wage, working hours and 

deductions) than process standards (e.g. anti-discrimination, freedom of association, 

collective bargaining).362 While acknowledging the importance of auditing and sanctions 
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to remain in the background for private regulation to work, Locke emphasizes that other 

factors, such as “upstream” business practices and the frequency of interactions between 

contractors, can affect labour improvements.363 Stephanie Barrientos and Sally Smith 

particularly emphasize that demand for lower prices by retailers, shorter lead times 

between order and delivery, stringent product specification and insecurity of orders can 

all provide countervailing pressure against compliance.364 

 

Two further aspects of private regulation deserve attention. The first is the 

relationship that codes have with state regulation and state agencies. While in some 

cases regulations generally develop in contexts where state regulation, or at least its 

enforcement, is absent, more often than not, state regulators are concurrently trying to 

enforce public standards. One school of thought is that private codes crowd out 

government regulations by privatizing government functions.365 In a similar vein, it is 

argued that private regulation does little to help build state institutions and regulatory 

capacity in countries that are in dire need of it.366 However, private regulation need not 

necessarily be counterpoised to state regulation. Matthew Amengual found in an 

empirical study focusing on the Dominican Republic that workers engaged by 

employers subject to private regulation demanded greater state labour inspection 

services.367 Other writers also highlight the importance of layering private and public 
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regulation.368 In describing how public regulation and private regulation may co-exist 

and mutually reinforce each other, Locke states: 

 
Complementary interactions emerge when private compliance and capability-building 
initiatives exist alongside active state enforcement efforts. In these settings, private efforts 
often focus on informing local suppliers about national labor laws and helping them 
comply with existing regulation, with the understanding that failure to comply with 
these laws and regulation will lead to sanctions by the relevant government authority.369 

 
Locke’s comments are particularly significant because they are based on five years of 

research undertaken between 2005 and 2010, which involved 700 interviews with 

representatives of multinational corporations, governments, unions and non-

government organizations in 14 countries. As well as educating suppliers about local 

laws, private regulation can also increase the capacity of domestic labour agencies by 

drawing their attention to breaches.370 Ultimately, for Locke, public regulation helps to 

resolve an important collective action problem by facilitating the coordination of 

multiple parties with diverse and conflicting interests.371 

 

The second issue of importance is the relationship between private regulation 

and local workers’ struggles. A number of scholars remain skeptical of private 

regulation because of its potential to circumvent, and in some cases undermine, efforts at 

collective organizing.372 However, where the labour movement on the ground is strong, 
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it can use private standards to further their influence.373 For Lone Rissgaard, private 

regulation allows organized labour to understand in clearer terms how the supply chain 

and market operate, and provides an opportunity for unions to act as a watchdog, which 

ultimately can promote union organizing.374 

 

3.2 Labour studies 
 

In this section, I focus on writings from the labour studies literature that 

elucidate some important aspects of the role played by trade unions as well as by other 

newer formations, both worker-led and otherwise. Labour studies began to be offered at 

universities as a distinct field of study in the 1970s.375 Labour studies needs to be 

distinguished from the study of industrial relations, which has a much longer pedigree. 

Whereas the field of industrial relations primarily considers the organized labour-

management relationship, labour studies takes as its focus the issues of work and 

workers’ organizations. Although the labour studies literature is mostly associated with 

writing that pays attention to the collective bargaining functions performed by worker 

organizations, some scholars have considered their other functions.  

 

The raison d'être of labour studies is the study of trade unions. Unions have been 

a feature of work relations since the beginning of capitalism, although they have been 

subject to various legal prohibitions throughout their history.376 Since their legalization, 
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Keith Ewing outlines that unions have performed five major functions, with some being 

more prominent at different points in history: (1) service function; (2) representation 

function; (3) regulatory function; (4) government function; and (5) public administration 

function.377 The function that is of most interest in the context of this dissertation is their 

regulatory function. Ewing describes the regulatory function in these terms: “The 

regulatory function of trade unions acknowledges that trade unions are involved in the process of 

rule-making that extends beyond their members or the immediate colleagues of their members.”378 

Ewing clarifies that unions can perform a regulatory function either directly by being 

involved in multi-employer collective bargaining, or indirectly, “through regulatory 

legislation which trade unions play a part in securing.”379 Unions can also play a regulatory 

role beyond simply securing new legislation—they can actively monitor and enforce 

those standards for their membership and beyond. 380  In some cases the separate 

functions may reinforce each other; for example, unions can make use of enforcement of 

statutory rights as a way to promote collective organizing.381  

 

If we delve further into the labour studies literature, we can see with greater 

perspicuity the types of regulatory functions unions can perform. In the health and 

                                                                                                                                                                                                          
Tomlins, The State and Unions: Labor Relations, Law and the Organized Labor Movement in America, 1880-1960 
(New York: Cambridge University Press, 1985). 

377 Keith D Ewing, “The Function of Trade Unions” (2005) 34(1) Industrial Law Journal 1. 

378 Ibid at 4. 

379 Ibid.  

380 Hardy and Howe, supra note 286; Brooke E. Lierman, “’To Assure Safe and Healthful Working 
Conditions’: Taking Lessons from Labor Unions to Fulfill OSHA’s Promise” (2010-1) 12 Loyola Journal of 
Public Interest Law 1; Leah F. Vosko and Mark Thomas, “Confronting the Employment Standards 
Enforcement Gap: Exploring the Potential for Union Engagement with Employment Law in Ontario, 
Canada” (2014) 56.5 Journal of Industrial Relations 631. 

381 Trevor Colling, “What Space for Unions on the Floor of Rights? Trade Unions and the Enforcement of 
Statutory Individual Employment Rights” (2006) 35:2 Industrial Law Journal 140; Vosko and Thomas, supra 
note 380.  



 101 

safety context, unions identify hazards, attract the regulator’s attention without risking 

reprisals to employees, and ensure an effective inspection is carried out. 382 Ultimately, 

the hazard is addressed. For workers with statutory rights, David Weil explains that 

unions reduce the costs of exercising a right by providing information about the right to 

workers and offering protection from reprisals.383  As well as promoting self-advocacy, 

unions can actively take part in monitoring and enforcement. Unions can more 

effectively monitor the situation on the ground than regulatory agencies can, because 

union members form a formidable network of agents that function as eyes and ears on 

the ground.384 Leah Vosko and Mark Thomas argue that unions should be granted a 

broader regulatory role and point to local and international examples of unions lodging 

third party and anonymous complaints, undertaking enforcement functions in 

workplaces, and bringing enforcement actions in court.385 The legal framework affects 

the extent to which unions can perform monitoring and enforcement functions. For 

example, rules permitting unions to enter workplaces to conduct inspections, or granting 

unions standing to bring court actions on behalf of workers, allow unions to play a more 

prominent regulatory role.386 

 

What makes unions such powerful regulatory actors in the workplace and 

beyond? Unions generally have a presence in the workplace by virtue of their members. 

In addition, they are embedded in a larger organizational structure that allows local 
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branches to network with other branches, state/national offices, and other unions. This 

Janus-faced structure, which allows unions to concurrently operate locally and 

nationally, provides a potent combination.387 Unions’ presence on the ground in a 

workplace allows them to inform members of their rights, monitor for breaches of 

standards, seek rectification where there has been a violation by discussing the matter 

with the employer, and if these attempts are unsuccessful, flagging the attention of 

regulators.388 At the same time, the fact that unions are embedded in a bigger structure 

gives unions the ability to access technical and legal expertize, organizational capacity 

and sufficient distance to reduce the risk of reprisal. Cynthia Estlund notes that unions:  

 
exist both inside and outside the workplace: unions supply regulatory eyes and impulses 
from the workers directly affected: yet they have greater expertise, independence from 
the employer, and insulation from reprisals than any groups of employees alone could 
have.389 

 

The participation of unions in the regulatory process can also guard against regulatory 

capture of public agencies by powerful corporate interests because unions act as a 

countervailing force that place workers’ interests on the regulators’ agendas.390 Unions 

are also capable of running public campaigns to force regulatory changes at the 

legislative level, although unions may have greater capacity to do so in instances where 

they have institutional links to particular political parties.391  
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Despite their effectiveness, if we take unions density rates as a crude measure, 

unions are a declining force.392 In this context, a number of new organizational forms 

have arisen that aim to perform some of the non-representative functions previously 

undertaken by unions. Not all of these initiatives have an organizational form, and some 

resemble social movements more than trade unions.393 I focus particularly on worker 

centres because they perform many of the regulatory functions undertaken by unions, 

but it is worthwhile noting that other forms of “community unions” have also emerged, 

often from workers themselves, to organize un-unionized and precarious workers.394 

Worker centres provide services to and organize segments of the workforce that unions 

have shown little interest in working with—most worker centres serve primarily or 

exclusively immigrant populations.395 In a seminal work on worker centres, Janice Fine 

defines worker centres simply as “community-based mediating institutions that provide 

support to low-wage workers.”396 One of the earliest worker centres was the Workplace 

Project that commenced operations in 1992 in an area of Long Island, New York, which 

has a large Latino immigrant population.397 Since then, there has been a huge growth in 

the number of worker centres. Today, there are an estimated 214 worker centres in 
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394 See e.g., Cynthia Cranford, Mary Gellatly, Deena Ladd and Leah Vosko, “Community Unionism and 
Labour Movement Renewal: Organizing for Fair Employment” in Pradeep Kumar and Christopher Schenk, 
eds., Paths to Union Renewal: Canadian Experiences (Peterborough, ON: Broadview Press, 2006) 237. 

395 Janice Fine, Worker Centres: Organizing Communities at the Edge of a Dream (Ithaca: Cornell University 
Press, 2006). 

396 Ibid at 2.  

397 Jennifer Gordon, “We Make the Road by Walking: Immigrant Workers, The Workplace Project, and the 
Struggle for Social Change” (1995) 30 Harvard Civil Rights-Civil Liberties Law Review 407.  
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operation in the USA.398 Although less widespread, there are a number of organizations 

in Canada that adopt a similar approach, for example, the Workers’ Action Centre in 

Toronto and the Immigrant Workers Centre in Montreal.  

 

Worker centres are very diverse in terms of internal structures and strategies 

adopted, however, Fine enumerates the three major functions of worker centres: (1) 

service provision; (2) advocacy; and (3) organizing. The range of services provided by 

worker centres includes help with filing wages and other statutory rights claims, English 

language classes, and immigration-related advice.399 In respect of employment claims, 

Fine finds that “[c]entre staff and volunteers walk workers through the wage claims process, 

gather evidence, and appear at hearings. 400  Worker centres also partner with local 

enforcement agencies to enforce existing standards and strengthen enforcement policies 

and regulations.401 They also organize campaigns to pass new laws.402 Thomas Gottheil 

argues that worker centres have had the greatest success at the legislative and policy 

level, citing as examples the passage of the Domestic Workers Bill of Rights in New York in 

2010 and regulation for the car wash industry in Los Angeles.403 These functions mirror 

some of the regulatory functions performed by unions. Although most worker centres 

offer these services to workers in need, some worker centres have a membership 

structure that expects workers to have some involvement with the worker centre, such 

                                                                    
398 Thomas I.M. Gottheil, “Not Part of the Bargain: Worker Centres and Labor Law in Sociohistorical 
Context” (2014) 89 New York University Law Review 2228. 

399 Fine, supra note 395 at Ch. 4. 

400 Ibid at 159. 

401 Ibid. 

402 Ibid.  

403 Gottheil, supra note 398 at 2253. 
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as volunteering a certain number of hours.404 As well as the regulatory functions of 

worker centres, it would be remiss not to mention the unique organizing model of 

worker centres which brings together successful practices from community organizing 

and social movements, consciousness-raising, co-operatives and political parties as a 

way to organize these workers to self-advocate for better working conditions.405 

 

The relationship between worker centres and traditional unions has not always 

been a happy one. Fine suggests some reasons for these fraught relations: 

 
Rather than narrow relations of production, the centres concern themselves with the 
much broader issues of social reproduction and economic and political incorporation. 
Their structure, culture and ideology are reflections of their larger agenda.406 

 
History is littered with examples of unions treating migrant populations with suspicion 

due to a fear that immigrants provide a pool of workers willing to undercut local wages 

and conditions, although the union movement is becoming more attentive to the needs 

of these workers.407  Although there are fundamental differences in structure, culture 

and ideology that might cause worker centres and unions to be at odds, relations 

between the two are becoming more established. For example, the Restaurant 

Opportunities Centre of New York, which is an independent worker centre working 

with low-wage restaurant workers in New York, started out as a project of the Hotel 

                                                                    
404 Fine, supra note 395. 

405 Fine, supra note 395; Janice Fine, “A Marriage Made in Heaven? Mismatch and Misunderstandings 
Between Worker Centres and Unions” (2007) 45:2 British Journal of Industrial Law 335. 

406 Fine, supra note 395 at 341. 

407 For a historical account of the relationship between unions and immigrants, see Vernon M. Briggs Jr., 
Immigration and American Unionism (Ithaca: Cornell University Press, 2001). For an example of unions 
embracing migrant communities, see Selena Hill, “Immigration Reform News: AFL-CIO Launches ‘We Rise’ 
Campaign to Train and Organize Immigrant Workers”, Latin Post (2 April 2015), online: Latin Post< 
http://www.latinpost.com/articles/45885/20150402/immigration-reform-news-afl-cio-launches-we-rise-
campaign-to-train-and-organize-immigrant-workers.htm>.  



 106 

Employees and Restaurant Employees Local 100.408 Some authors even argue that unions 

should learn from worker centres about how to operate in immigrant communities and 

how to use statutory rights as an organizing tool.409  

 

3.3 Conclusion  
 

The purpose of this chapter was to survey the regulatory studies literature and 

labour studies literature to determine what each had to say about the types of regulatory 

roles that CSOs could perform. If we examine the concept of regulation in functional 

terms, this means asking questions about what CSOs can do to set standards, monitor 

for compliance, and enforce rules. The survey also sought to understand the possibilities 

and pitfalls of engaging CSOs to a greater extent in regulatory processes. Finally, the 

survey examined the sorts of influences that CSOs could bring to bear in performing 

regulatory functions. These questions need not be entirely speculative. A very important 

CSO—trade unions—has historically played a very significant regulatory role. As 

unions’ power and influence wane in the current political economy, newer formations 

such as worker centres have started to fill the gap. A number of other CSOs, such as 

advocacy bodies, are also burgeoning in the workplace arena.  

 

Turning first to the issue of what functions CSOs can perform, the 

complementary literatures analysed in this chapter have shown that CSOs can augment 

state enforcement functions in some important ways. CSOs can help determine 

appropriate public standards where existing standards are not achieving their normative 

                                                                    
408 Gottheil, supra note 398 at 2261. 

409 Jennifer Hill, “Can Unions Use Worker Center Strategies?: In an Age of Doing More with Less, Unions 
Should Consider Thinking Locally but Acting Globally” (2009-10) 5 Florida International University 551. 
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goals. CSOs can also help workers lodge complaints by providing workers with 

information, walking them through the complaint process, and reducing the risk of 

reprisal. Regulatory agencies responsible for upholding public employment and 

occupational health and safety standards face the perennial problems that public 

agencies across the world complain of: limited resources, growing complexity in the way 

in which production is being organized, and expanding mandates. In this context, the 

literature suggests that a partial solution may be to empower CSOs to receive 

complaints, lodge third-party complaints on behalf of workers, conduct private 

prosecutions in the public interest, and provide current and relevant information to 

regulators to help them determine their proactive enforcement strategies. Unions and 

worker centres of course already do some of these things, although with a few notable 

exceptions, they predominantly tend to help workers prepare complaints rather than 

being engaged in direct dialogue with regulators to help them determine their 

regulatory strategies or undertake enforcement actions themselves.  

 

CSOs are also capable of designing very sophisticated codes of conduct and 

certification schemes to regulate the behaviour of suppliers in complex global supply 

chains. These codes of conduct consist of conditions of employment determined by a 

range of parties, including local and international CSOs, unions, workers, and the 

suppliers themselves. Compliance with these conditions is subject to regular audit by 

monitors, in most cases external to the companies following a series of embarrassing 

examples of internal monitors prematurely returning clean bills of health. These private 

standards ensure compliance by threatening commercial or reputational damage. There 

have been several empirical studies of the efficacy of these non-state forms of 
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regulation—these studies confirm that private standards promote certain workplace 

standards better than others and work most effectively when they harness the power of 

local regulators and unions.   

 

There are several benefits to having CSOs play a greater regulatory role. We 

know that regulators are facing an uphill battle to implement deterrence and compliance 

strategies, whether that be prosecuting instances of wrongdoing or interacting with 

firms to provide advice and gentle persuasion. CSOs can deter businesses from violating 

statutory standards by changing the cost calculus for employers through helping 

workers lodge complaints, carrying out private prosecutions, and assisting regulators 

with their deterrence strategies. In addition, CSOs can also promote compliance by 

taking measures such as working directly with employers.  According to the literature, 

CSOs can contribute several resources towards helping state agencies perform 

regulatory functions, including: power, information, expertise, authority and legitimacy, 

financial resources, strategic position and organizational capacity. By contributing these 

resources, CSOs can help state regulators implement both compliance and deterrence 

enforcement strategies. The involvement of CSOs can also provide an additional and 

important avenue for democratic participation, especially with setting standards that 

take account of the needs of diverse constituencies. 

 

Involving CSOs to a greater extent is not without its challenges. Unlike 

government agencies, CSOs are not directly accountable to any particular constituency, 

although CSOs can overcome this drawback by implementing membership structures 

similar to those of trade unions. Regulators, though, need to be careful that partnerships 
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do not compromise their own independence. The literature also raises the possibility 

that involving themselves too closely with governmental processes could overwhelm the 

financial and operational capacities of CSOs. CSO involvement can also result in policy 

incoherence and coordination problems. Government agencies that remain firmly in the 

driver’s seat, deciding which CSOs to involve and which functions to delegate, may be 

able to surmount some of these challenges. In contrast, some of the literature suggests 

that by designing private systems of regulation, CSOs can actually bring together a 

variety of stakeholders to coordinate their actions in the pursuit of similar normative 

goals.  

 

What does the literature have to say about what channels of influence CSOs can 

use to attain their objectives? CSOs can encourage workers to self-advocate for their 

rights individually, or organize workers to collectively demand the same. CSOs can 

leverage their relationships with regulators to influence outcomes, though the literature 

cautions that these relationships must be formal, ongoing and robust. If the legal system 

is conducive to private enforcement, CSOs can bring individual and class action claims 

to help workers receive redress. They may also be able to use political and legal 

advocacy to fight for new laws that protect workers. Finally, CSOs have other tools at 

their disposal to modify the inadvertent or wicked behaviour of firms. They can 

organize protests, mobilize community support and threaten social and economic 

sanctions to demand the decent treatment of workers.  
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4 The work regulatory space model: a theoretical 
framework for analyzing the role of civil society 
organizations in employment regulation 

 
I need an analytical model to provide me with a systematic way of studying real-

world examples of CSOs that work with migrant farmworker populations to eliminate 

unacceptable forms of work. The purpose of this chapter is to set out such an analytical 

framework. I call this analytical framework the “work regulatory space” model for 

reasons that will become clear.  

 

Put simply, the regulatory space concept is a way to think about and relate the 

various actors, their relationships, and the background state laws that make up any 

given area of regulatory governance, broadly conceived. The actors in a regulatory space 

include private firms, regulatory agencies, government departments, representative 

associations, and CSOs. These actors exist in a networked constellation. The regulatory 

space analysis does not see regulation only as a form of public control over private 

activity. In the regulatory space conception, the various actors—public and private—

interact and influence each other. It is my contention that the work regulatory space 

model allows us to understand in clearer terms the myriad of actors that make up the 

regulatory space, as well as their actions and interactions.  

 

This chapter proceeds in six parts. In Part 1, I introduce my model of the work 

regulatory space by showing the origins and development of a spatial metaphor to 

describe regulatory relations. Part 2 sets out in some detail the constituent elements of 

the work regulatory space. In Part 3, I consider some of the major transformations that 

the work regulatory space has undergone in the last few decades, transformations that 
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make the greater involvement of CSOs urgent. Given what we know about the difficulty 

that migrant farmworkers have claiming rights, and some of the recent transformations 

in the work regulatory space, Part 4 provides some strategic questions for CSO 

engagement in the contemporary work regulatory space. Part 5 considers a few 

hypotheses about how CSOs may be in a unique position to navigate inside the new 

transformed work regulatory space to protect migrant farmworkers. Ultimately, the 

question of whether CSOs can play the role ascribed to them under the theoretical model 

suggested in this chapter will need to be empirically investigated in specific contexts. 

Part 6 provides a framework for empirically exploring this question, which will be 

applied in following three chapters of this dissertation to examine three in-depth case 

studies.   

 

4.1 The spatial metaphor: why it is useful and how it can be improved 
 

Metaphors can make complex economic and political processes simpler to 

understand.410 I need to go back in time to explain the origins of the spatial metaphor in 

regulatory studies. In 1989, Leigh Hancher and Michael Moran edited a compilation of 

essays that examined regulation in several different industries across Western Europe.411 

In their concluding chapter, they suggested that the operation of regulation in these 

diverse industries was best understood through the analytical concept of “regulatory 

space”. For Hancher and Moran, the regulatory space metaphor was useful because it 

                                                                    
410 Although the metaphor of space can elucidate, we should also heed the warning of scholars who caution 
that it can distort and shape reality, and therefore, drawing on the regulatory space concept requires us to be 
aware of some of its limitations. Julia Black warns that the regulatory space analysis  “bundles together so 
many variables that may affect the formation and implementation of public policy and in so doing, tends to obscures 
more than it illuminates”: Julia Black (2001), supra note 251 at 109. 

411 Leigh Hancher and Michael Moran, “Organizing Regulatory Space” in Leigh Hancher and Michael 
Moran, eds., Capitalism, Culture, and Economic Regulation (Oxford: Clarendon Press, 1989) 271. 
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made clear that a regulatory domain was made up of a number of actors that were 

connected through a network of interdependent relationships. In the years since, the 

regulatory space analysis has become a device that has been utilized by a number of 

scholars in a variety of contexts to understand the complex relationship between actors, 

actions and interactions that produce regulatory outcomes.412  

 

For Hancher and Moran, the regulatory space concept laid bare the defining 

feature of regulation in market economies:  

 
Economic regulation under advanced capitalism—its formation as much as its 
implementation—invariably involves interdependence and bargaining between powerful 
and sophisticated actors against a background of extensive state involvement.413 

 

When Hancher and Moran’s volume on economic regulation was produced, the 

dominant view was that regulation was a matter of state agencies imposing their will on 

business organizations. Hancher and Moran saw regulation in different terms. For them, 

both state and non-state parties were engaged in a dynamic process of negotiation to 

give effect to regulation. Regulatory outcomes were just as much the outcome of 

cooperation as coercion. Hancher and Moran’s regulatory space analysis sought to 

highlight the interdependence between parties and the importance of power in the 

relationship between regulatory agencies and businesses.414 For Hancher and Moran, the 

                                                                    
412 See e.g., T.C. Daintith, “A Regulatory Space Agency” (1989) 9:4 Oxford Journal of Legal Studies 534; Scott, 
supra note 310; Bettina Lange, “Regulatory Spaces and Interactions: An Introduction” (2003) 12:4 Social and 
Legal Studies 411; Mark Thatcher and David Coen, “Reshaping European Regulatory Space: An Evolutionary 
Analysis” (2008) 31:4 West European Politics 806; Jody Freeman and Jim Rossi, “Agency Coordination in 
Shared Regulatory Space” (2012) 125:5 Harvard Law Review 1131. 

413 Hancher and Moran, supra note 411 at 272. 

414 Ibid at 277. 
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relationships between the parties could be “…articulated in terms of formal binding rules, 

standard operating procedures, or indeed in the form of mere conventions.”415  

 

Writing over a decade later, Colin Scott took Hancher and Moran’s regulatory 

space analysis and connected it to the evolving regulatory studies literature, in the 

process drawing some insightful conclusions about the possibilities and limits of 

regulatory strategies.416 Starting with the notion that regulatory resources—such as 

authority, information, and capacity—were fragmented and dispersed across a number 

of regulatory actors, Scott explained its implications for the regulatory functions of 

standard setting, monitoring, and enforcement. Scott concluded that the fragmentation 

of regulatory resources between a variety of actors (not only large organizations, which 

was the focus of Hancher and Moran) meant that direct regulatory control by state 

agencies was impossible. Scott concluded that we should promote measures for 

commercial entities to monitor their own compliance, as well as drawing on the capacity 

of CSOs.  

 

Hancher and Moran saw regulatory outcomes as the result of the interaction of 

multiple actors that are driven by instrumental interests and mediated by the 

surrounding legal and political culture. The way in which the authors invoked culture 

indicates that they saw it as a set of shared collective expectations and understandings 

that influenced which actors should be included in the regulatory space, who should 

legitimately wield authority, and what regulatory arrangements were permissible—that 

is, for Hancher and Moran culture served as important background context. In my view, 

                                                                    
415 Ibid at 292. 

416 Scott, supra note 317. 
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Hancher and Moran’s analysis of culture does not integrate the economic and non-

economic (or social) aspects of regulation. I see two major deficiencies with their notion 

of culture. First, Hancher and Moran’s idea of culture does little to explain the non-

economic motivations that drive regulatory actors, and therefore, sheds no light on the 

multitude of economic and non-economic ways in which actors can be influenced in the 

regulatory space. Second, the idea of culture as a shared set of expectations and 

understandings may hold some sway in circumstances where regulatory spaces are 

bounded by the nation-state, but where regulatory spaces transcend national borders 

and involve transnational interactions, there may not be enough cohesiveness for actors 

to hold a similar set of understandings.  

 

Though Hancher and Moran’s analysis provides the main building blocks for 

how I conceptualize the work regulatory space, I argue that we need to supplement the 

regulatory space analysis with insights from the economic sociology of law (ESL)417 

literature, which “highlights not only social relations but also interests.”418 That is, we need 

to seriously engage with the idea that actors in a market society relate to each other 

instrumentally, but because they are also socially embedded, they relate to each other in 

non-instrumental way. I find Roger Cotterrell’s idea that economic life is embedded in 

“networks of community” a particularly helpful way to think about the economic and 

                                                                    
417 For some major articles setting out an economic sociology/ economic sociology of law perspective, see 
Mark Granovetter, “Economic Action and Social Structure: The Problem of Embeddedness” (1985) 91:3 
American Journal of Sociology 481; Richard Swedberg, “The Case for an Economic Sociology of Law” (2003) 
32:1 Theory and Society 1; Amanda Perry-Kessaris, “Reading the Story of Law and Embeddedness Through a 
Community Lens: A Polyani-Meets-Cotterrell Economic Sociology of Law?” (2011) 62:3 Northern Ireland 
Legal Quarterly 401. More generally see the collection of articles in the Special Edition on “Moving Towards 
an Economic Sociology of Law” (2013) 40:1 Law & Society and the Special Edition on “Continuing Towards 
an Economic Sociology of Law” (2014) 65:3 Northern Ireland Legal Quarterly. 

418 Swedberg, supra note 417 at 2.   
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non-economic collective relationships between actors in the work regulatory space.419 

Cotterrell contends that the social groups consist of networks of community that are 

based: 

 
(i) on a convergence of the participants’ projects (instrumental community) which may be 
economic in nature; or (ii) on shared customs, traditions, physical environment or 
linguistic or historical heritage (traditional community), or (iii) on shared fundamental 
convictions (community of belief or values), or (iv) on essentially emotional attractions or 
rejections, likes or dislikes, loves or hatreds towards others (affective community). 
(Emphasis in original)420 

 

Cotterrell’s description of networks of community is obviously quite idealized. In 

reality, a regulatory space is likely to be made up of actors who may have relations that 

consist of a combination of these types of community. Cotterrell emphasizes that 

“community” is not a thing, but a “way of thinking about social relations”.421  

 

The idea of social embeddedness suggested by ESL, and informed particularly by 

Cotterrell’s community-focused approach, adds to the work regulatory space analysis in 

four important ways. First, it allows us to see that regulatory actors have instrumental 

economic interests, but because they are embedded in multiple types of community, 

they may also be motivated by reasons that include shared conventions, value systems 

or emotional ties. Second, as a corollary, regulatory actors may be impelled to act using a 

variety of forms of influence, which include appealing to the actors’ instrumental 

interests and applying forms of social pressure utilizing other relations of community. 

Third, an ESL analysis adds to our understanding of how state law and regulation 

                                                                    
419 Roger Cotterrell, “A Legal Concept of Community” (1997) 12:2 Canadian Journal of Law and Society 75;  
Roger Cotterrell, “Rethinking ‘Embeddedness’: Law, Economy, Community” (2013) 40:1 Journal of Law and 
Society 49.  

420 Cotterrell (2013), supra note 419 at 55. 

421 Ibid.  
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structure and shape the variety of social relationships. 422  Finally, the idea that a 

regulatory space consists of these networks of community is particularly useful in 

thinking through transnational interactions because actors can share interests, beliefs, 

customs, traditions or emotional commitments across national borders. 423  The 

implications of an ESL analysis are teased out in the following Part where I describe the 

various elements of the work regulatory space.  

 

4.2 Elements of the work regulatory space 
 

In the following section, I outline the major elements of the work regulatory 

space model using Hancher and Moran’s regulatory concept as a launching pad, but 

extending their analysis in several important respects using the insights from ESL. These 

constituent elements provide a basis for understanding the way in which regulatory 

actors think, act, and adopt positions in the work regulatory space. The model advanced 

below also helps makes sense of the ways in which actors can influence and affect the 

behaviour of other actors.   

 

4.2.1 Introducing the actors  
 

Work regulatory space is primarily an analytical concept and the way I draw the 

boundaries of the regulatory space will determine which actors are included in our 

analysis. It is implied in Hancher and Moran’s concept of regulatory space that the space 

is coterminous with the boundaries of the nation-state. I no longer have the luxury of 

                                                                    
422 Diamond Ashiagbor, Prabha Kotiswaran and Amanda Perry-Kessaris, “Introduction: Moving Towards 
an Economic Sociology of Law” (2013) 40:1 Journal of Law and Society 1.  

423 Roger Cotterrell, “Transnational Networks of Community and International Economic Law” in Amanda 
Perry-Kessaris, ed., International Economic Law: Text, Context, Subject (London: Routledge, 2012).  
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excluding actors and issues that sit outside our national political communities. 

Furthermore, multiple policy domains affect regulation of the workplace, and these 

must be represented in our conception of the work regulatory space. For example, 

immigration rules influence the composition of the labour market, and trade agreements 

and laws affect the competitive pressures facing firms. These other regulatory domains 

must therefore be included in the work regulatory space. It is worthwhile noting that the 

matter of which actors and issues I include within the work regulatory space is not only 

an analytical concern. Ultimately, power decides the inclusion and exclusion of actors 

and the accounting of issues. 

 

Broadly speaking, the actors in any given regulatory space include private firms, 

regulatory agencies, government departments, civil society organizations, international 

organizations and trade associations.424 Even accounts of regulation that give primacy to 

the regulator and the subjects of regulation acknowledge that the efficacy of public 

regulation is dependent on the interaction of a number of other actors. For example, a 

business may be linked contractually in a supply chain to several other enterprises, and 

these contractual arrangements together with commercial factors will ultimately 

determine any single firms’ ability to comply with public laws.425 The “state” is too vast, 

complex, and multi-faceted to be represented uniformly within the regulatory space. The 

state’s various emanations—its departments and ministries, regulatory agencies, law-

making institutions, adjudicating bodies—constitute separate actors within the 

                                                                    
424 Bridget M. Hutter, “The Role of Non-State Actors in Regulation” in Gunnar Folke Schuppert, ed., Global 
Governance and the Role of Non State Actors (Berlin: Nomos Publishers, 2006) 63.  

425 Michael Rawling, “A Generic Model of Regulating Supply Chain Outsourcing” in Christopher Arup, et 
al., eds., Labour Law and Labour Market Regulation: Essays on the Construction, Constitution and Regulation of 
Labour Markets (Sydney: Federation Press, 2006) 520. 
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regulatory space because each may be working to exert influence towards its own 

ends.426  Large state bureaucracies may further need to be represented as separate actors 

due to the fact that particular groupings within the organization will have their own 

priorities, capabilities, and strategies.  

 

Finally, workers are crucial actors in the work regulatory space. Workers are not 

simply passive objects of regulation, a conclusion that stands at odds with Hancher and 

Moran’s view that “citizens are takers not makers.”427 While individual workers can affect 

the way regulation is interpreted in a workplace, and can also influence the substantive 

norms regulating the work regulatory space, they will have the most influence when 

they band together and act collectively. The most well known manifestation of a 

collective worker enterprise is the trade union, which has historically played a 

significant regulatory role by monitoring and assisting with the enforcement of public 

standards as well as by creating binding private norms through the process of collective 

bargaining.428 However, unions are only one form of organization; workers can also 

form alternative organizations such as activist bodies and worker cooperatives to further 

their collective interests. 

 

 

 

                                                                    
426 Calavita offers a fascinating account of the “inconsistencies and ambiguities of state action” when she sets out 
how various agencies of the USA responded to employer demands for foreign contract labour in the period 
following the second World War: Cavalita, supra note 7. 

427 Hancher and Moran, supra note 411 at 286.  

428 Ewing, supra note 377. 



 119 

4.2.2 Relations between actors 
 

The actors in the work regulatory space have several different types of 

relationships with each other that “that overlap, interpenetrate, and conflict in 

networks.”429Some relationships are based on furthering the actors’ interests, while others 

are based on tradition, values or beliefs.430 These types of non-economic relations 

particularly inflect relationships in the work regulatory space. Even firms within the 

work regulatory space will have a variety of social relationships, although economic 

bonds will usually dominate. CSOs inside a regulatory space are less likely to be 

motivated by instrumental concerns and more likely to form social relations 

underpinned by values and beliefs.431 Amanda Perry-Kessaris explains that Cotterrell’s 

community approach contributes to an analysis of the nature of social relationships in 

the economy in two main ways.432 First, it highlights that actors interact with others for a 

multitude of reasons besides purely economic interests. Second, according to Perry-

Kessaris, the community analysis allows us to discern between degrees of 

embeddedness, so that we can say that some types of relationships come to dominate 

others in particular contexts.  

 

At its root, the social relations that make up the various types of community are 

made up of “webs of understandings…built on…relations of mutual interpersonal trust”,433 or 

where the parties are in conflict with each other, understandings about how the contest 

                                                                    
429 Cotterrell (2103), supra note 419 at 55. 

430 See supra note 419.  

431 Margaret E. Keck and Kathryn Sikkink, Activists Beyond Borders: Advocacy Networks in International Politics 
(Ithaca: Cornell University Press, 1998). 

432 Perry-Kessaris, supra note 417.  

433 Cotterrell (1997), supra note 419 at 87. 
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for power should take place. However, the nature of any of the relationships between 

regulatory actors can range from the ephemeral to stable. That is, the relationships differ 

in their degree of formality and permanence. For example, collective agreements set out 

in binding terms how workplace actors are to interact. Business organizations have 

relationships with other firms that may be regulated by contract. In contrast, firms may 

have more informal relationships with other parties, especially CSOs. The strength of the 

ties between actors depends on a variety of factors that include the amount of time they 

have spent interacting with each other.434 Parties exist in a dynamic state of play and 

their relations may change over time. 435 Even though with the passage of time new 

relations will develop, each new stage will be influenced by previous ones.436  

 

Relationships within the work regulatory space are all influenced by the 

dynamics of power. Hancher and Moran recognized that  “[r]egulation is indisputably a 

political process, and it thus exhibits one of the defining features of any such process—it involves 

the contest for power.”437 The actors inside the work regulatory space vie with each other 

to dominate the space and impose their world-view. One manifestation of the drive 

towards supremacy is that actors will seek a set of rules that provides them with 

benefits—for examples, businesses seek fewer regulatory constraints while unions and 

CSOs that act as worker advocates pursue the imposition of more onerous obligations on 

employers. In summary, actors in the work regulatory space have several types of 

                                                                    
434 Mark S. Granovetter, “The Strength of Weak Ties” (1973) 78(6) American Journal of Sociology 1360. 

435 For example, traditional antagonists, the AFL-CIO and the USA Chamber of Commerce, recently found 
themselves on the same side in the United States immigration reform debate: see Michael Kazin, “How 
Labor Learned to Love Immigration”, New Republic (13 May 2013) online: 
<http://www.newrepublic.com/article/113203/labor-and-immigration-how-unions-got-board-
immigration-reform>.  

436 Thatcher and Coen, supra note 412. 

437 Hancher and Moran, supra note 411 at 274. 
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relations—based on instrumental interests, emotional attachment, custom and belief—

that may be transient or more permanent in nature. However, these relationships are 

always coloured by the exercise of power.   

 

4.2.3 Determining the actors’ motivations 
 

Hancher and Moran viewed regulatory actors as engaged in the “relentless pursuit 

of institutional advantage”, thereby adopting a traditional economic view of actors as 

rational beings who narrowly pursue their material self-interest.438 Admittedly, for 

Hancher and Moran the notion of “institutional advantage” encompassed much more 

than simply pursuing a firm’s profit motive—it also included factors such as the interest 

in limiting competition and minimizing risk. In much of the later regulatory studies 

literature a rejection of a purely instrumental account of an actor’s interests is evident. 

For example, scholars highlight that compliance with government regulation by entities 

is the result of a number of factors, which include: culture,439 social licence,440 and fear 

and duty. 441  While the regulatory studies literature, drawing on socio-legal 

understandings of the law, rejects purely economic accounts of agency, it still 

acknowledges that interests and incentives will shape actors’ behaviour.  

 

                                                                    
438 I acknowledge that this is a caricature of the economic position on rational choice. Gary S. Becker, one of 
the key figures in the law and economics movement, states that, “…the economic approach I refer to does not 
assume that individuals are motivated solely by selfishness or material gain. It is a method of analysis, not an 
assumption about particular motivations. Along with others, I have tried to pry economists away from narrow 
assumptions about self-interest. Behavior is driven by a much richer set of values and preferences”: Gary S. Becker, 
“Nobel Lecture: The Economic Way of Looking at Behavior” (1993) 101:3 Journal of Political Economy 385 at 
385.   

439 Robert Kagan and John Scholz, “The ‘Criminology of the Corporation and Regulatory Enforcement 
Strategies” in Keith Hawkins and John M Thomas, eds., Enforcing Regulation (Boston: Kluwer-Nijhoff, 
1984) 67. 

440 Gunningham, Thornton and Kagan, supra note 264. 

441 Kagan, Gunningham and Thornton, supra note 263. 
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Similarly, an ESL account does not render the economic interests of the parties 

irrelevant; rather, it positions economic interests as one factor among others. What the 

ESL account adds to the regulatory studies literature an explanation of how these non-

economic imperatives function, and it provides a way to think about what motivations 

drive each of the work regulatory space actors. We can create a rough typology of the 

major actors in the work regulatory space and their interests. In general, business 

enterprises are driven to maximize their profits, maintain their reputations, and ensure 

content workforces. However, a firm may also be motivated by a particular attachment 

towards others, its value system or the prevailing social norms governing social 

interactions. Take, for example, a small, culturally homogeneous farming community 

where a particular religious belief system dominates. The farming enterprises’ treatment 

of their workers may be determined by statutory standards, but equally, social norms 

and religious beliefs governing social inclusion and dignified treatment of workers may 

play a part. The point is not that all of these types of motivations are relevant but that 

they may be. Regulatory agencies charged with enforcing statutory rules will usually 

want to ensure compliance at the lowest cost possible. While it is true that workers 

exchange their labour primarily for a wage, the act of working is underpinned by a 

number of other values and desires, such as pride in work, external validation and 

fidelity to co-workers and their employer. CSOs may also have an array of interests, 

ranging from the benevolent to the self-interested. A socially embedded view of market 

actors allows for analysis of the various ways in which the social environment shapes 

the actors’ interests and ultimately, drives their behaviour in specific contexts. 
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4.2.4 The role of state law and regulation 
 

Law plays a very important role in the work regulatory space, and the ESL 

provides a way to make sense of its operation. The strength of an ESL approach to legal 

regulation is that it goes “beyond both the often ‘over-socialized’ views of social action 

presented in ‘law and society’, and the characteristically ‘under-socialized’ analyses of social 

action offered by ‘law and economics’.”442 At the risk of over-simplifying both positions, it 

might be helpful to explain why neither position adequately explains the role of law in 

the work regulatory space and why a synthesis of both positions is necessary. An ‘over-

socialized’ view of law might draw attention only to how the law structures social 

relations and constitutes the regulatory space.443 A slightly more expansive account 

might also emphasize how regulatory actors receive law and affect its interpretation 

through practice.444 In contrast, an ‘under-socialized’ view of law, which we might 

expect to see in a law and economics account of the law, may describe how legal norms 

create incentives to which utility-maximizing rational actors respond. 445  An ESL 

approach seeks to combine these two approaches to provide a fuller account of how 

regulatory actors create and respond to their legal environment.  

 

Turning first to the social aspects of law, an account of the work regulatory space 

must make clear the ways in which legal rules create the regulatory space and structure 

the relationship between actors. Markets are not given, but rather, created through law, 

                                                                    
442 Ashiagbor, Kotiswaran and Perry-Kessaris, supra note 422 at 3.  

443 See, e.g., Peter Fitzpatrick, “Being Social in Socio-Legal Studies” (1995) 22 Journal of Law and Society 105. 

444 See e.g. Gregory Shaffer, “How Business Shapes Law: A Socio-Legal Framework” (2009) 42:1 Connecticut 
Law Review 147. 

445 See e.g. Gary S. Becker, “Crime and Punishment: An Economic Approach” in Gary S. Becker and William 
M. Landes, eds., Essays in the Economics of Crime and Punishment (Cambridge, MA: National Bureau of 
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a point emphasized by numerous sociologists.446 When it comes to work, we can see that 

immigration laws, for example, influence the size and demographic composition of the 

labour force. Trade laws and policies impact the level of international competiveness to 

which regulated entities in the work regulatory space are subject. The rules also 

structure the relationships between the different regulatory actors by setting the 

framework within which the regulatory actors relate. How precisely does law structure 

the relationship between various regulatory actors? The community approach answers 

this question by saying that law regulates the trust that is the basis for all types of social 

relationships. Cotterrell puts it like this: “Law guarantees systems of confidence, in the main, 

indirectly by sustaining and encouraging patterns of trust embodied in ideal typical forms of 

collective involvement or interaction.” 447  For example, consumer law regulation can 

encourage trust to facilitate buying and selling. However, law can also regulate other 

kinds of non-economic relations, such as freedom of religion laws that protect the 

community of belief and family law that touches upon affective community.448  

 

However, regulatory actors do not passively receive state regulation. Actors 

struggle to create a favourable regulatory environment.449 If they are unhappy with legal 

rules, regulatory actors, either alone or in concert with others, fight for a more 

favourable set of rules. State laws and regulations that operate in the work regulatory 

                                                                    
446 See e.g. Clifford Shearing, “A Constitutive Concept of Regulation” in Peter Grabosky and John 
Braithwaite, eds., Business Regulation and Australia’s Future (Canberra: Australian Institute of Criminology, 
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space at any given point in time are the result of a political settlement between actors.450 

Even once a legal framework exists, parties fight to give meaning to the law through 

action. 451 The work regulatory space actors interpret and give effect to legal rules on a 

daily basis. In the workplace in particular, where the relationship between the parties is 

highly relational and dynamic, the scope for interpretation through practice is 

enormous. 

 

This still leaves room for the idea that law can encourage regulatory state actors 

to behave in certain ways by generating particular incentives. Let us take a business 

compliance with legal rules that impose costs, such as employment regulation, as an 

example. Employers for the most part comply with state rules if the costs and 

probability of getting caught is calculated to be greater than the costs savings.452 That is, 

instrumental concerns, such as the probability of penalties, affect employer decisions 

about complying with legal rules. The presence of legally enforced norms can create 

incentives to comply with laws by changing the cost structures for regulated entities.453 

An ESL analysis would add that while enforced legal norms may shape the behaviour of 

actors who are motivated by profit, they may do little to shift the behaviour of other 

actors driven by other concerns. A firm driven by values and beliefs will comply with 

workplace laws for different reasons. In the example of the small farming enterprise in a 

                                                                    
450 For some excellent legal scholarship that makes this point, see e.g., Kimberle Crenshaw, “Race, Reform, 
and Retrenchment: Transformation and Legitimation in Antidiscrimination Law” (1998) 101 Harvard Law 
Review 1331;  Balakrishnan Rajagopal, International Law from Below: Development, Social Movements and Third 
World Resistance (Cambridge: Cambridge University Press, 2003). 

451 Lon L. Fuller, “Human Interactions and the Law” (1969) 14 American Journal of Jurisprudence 1 at 14.  

452 Steven L. Willborn, “Models of Labour Enforcement: Necessary Indeterminacy” in Deirdre McCann, et 
al., eds., Creative Labour Regulation: Indeterminacy and Protection in an Uncertain World (London: Palgrave 
MacMillan, 2014) 161 at 163. 

453 Tombs and Whyte, supra note 244; Vosko et al., supra note 237.   
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rural community discussed above, the employer’s decision to follow employment 

regulation is also shaped by religious beliefs and prevailing social norms.  

 

4.2.5 Channels of influence available to CSOs 
 

Surveying the regulatory studies and labour studies literatures brought to our 

attention some of the channels of influence that CSOs could use in the work regulatory 

space to attain their objectives. In addition, the preceding analysis of the work 

regulatory space has made clear that economic interest, as well as a variety of other 

social relations, shape actors’ behaviour. Taken together, this analysis allows us to see a 

wide space of influence for CSOs. I intend to briefly summarize some of these channels 

of influence.  

 

CSOs can help workers learn about their legal entitlements and claims their 

rights through administrative and judicial avenues, either as individuals or collectively 

with other workers. They can provide support to workers to come forward with 

complaints, or if the legal structure allows it, conduct prosecutions on behalf of 

aggrieved workers.454 There are also several ways that CSOs can assist public regulatory 

agencies with their proactive enforcement efforts. CSOs may be able to gather 

information about compliance and feed this back to help regulators target their 

enforcement efforts more strategically.455 This is because CSOs often have available to 

them more detailed information about industry structures and technical matters than 

labour inspectorates themselves.456  

                                                                    
454 Bucy, supra note 295; Hardy and Howe, supra note 286.  
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CSOs can also try to influence the regulatory environment by seeking new 

substantive workplace standards through political advocacy. They can draw on a wide 

variety of tactics, such as protests, to further this advocacy. CSO can also use legal 

advocacy to fight for judicial interpretation of existing laws that are more favourable to 

workers. Political and legal advocacy can be combined to form a powerful strategy.   

 

Besides augmenting the work of agencies and changing the legal landscape, 

CSOs can directly work with regulated entities to improve employers’ knowledge of 

their legal obligation and assist them with implementing these rules. In the alternative, 

CSOs can design private systems of regulation, which are enforced by threatening 

reputational and commercial harm.457 They could also utilize commercial relationships 

to pressure one actor to influence their ultimate target. Finally, CSOs can apply pressure 

on employers by drawing on the types of community in which they are embedded. We 

can imagine a situation where CSOs proactively influence the community of 

stakeholders to apply social pressure for managers to comply with laws by threatening 

the loss of a “social license” to operate.458  

 

Different CSOs have different capacities to exert influence depending on the 

regulatory resources they possess. CSOs actors may be in possession of a range of useful 

resources, including information, expertise, financial resources, authority and 

legitimacy, strategic position, and organizational capacity; they may be willing and able 
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to use these resources to perform one or more of the functions associated with the 

regulatory process. 459  CSOs can use the dense network of relationships inside a 

regulatory space to magnify their influence. For example, a number of CSOs may be able 

to pool their resources to exert influence. The CSOs’ embeddedness in particular 

networks of community, and the strength of their ties in these networks, will determine 

the extent to which they can wield influence.  

 

The regulatory space analysis requires a rethinking of what regulation is and 

who can do the regulating. The conventional understanding of regulation is typified by 

the definition put forward by Selznick in 1985. Selznick defines regulation as “sustained 

and focused control exercised by a public agency over activities that are valued by a 

community”.460 The key element to note about this description is the central role played 

by the government and its various branches. In contrast, Black argues that regulation 

should be defined as the “intentional activity of attempting to control, order or influence the 

behaviour of others”.461 When CSOs utilize commercial, reputational and other forms of 

community to change the behaviour of other actors, we can say that the CSOs are 

regulating other actors. This more expansive definition encompasses the work done by 

CSOs when they try to influence other actors. 

 

 

 

                                                                    
459 Julia Black (2003), supra note 251. 

460 Selznick, supra note 256 at 363. 
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4.3 Recent transformations in the work regulatory space and why 
greater CSO involvement is necessary 

 
In this Part, I consider several trends affecting the work regulatory space in 

advanced industrial economies, which have called into question old modes of 

governance and opened the space for new ones to emerge. I argue that globalization, 

transnationalization, fissuring, union decline, and weak public enforcement provide five 

plausible general narratives for why we should acknowledge and encourage the 

growing complement of CSOs, which includes worker centres, community unions, and 

activist groups, participating in the work regulatory space. 

 

The single most important development that has affected the work regulatory 

space in recent times is economic globalization.462 Although the meaning and effects of 

globalization are fiercely disputed, there is clear consensus that globalization has 

resulted in an unprecedented integration of national markets in the past few decades.463 

The creation of a worldwide market, alongside innovations in technology, 

communication and transport, have allowed companies to produce goods where costs 

are cheapest and sell them in a global marketplace in countries that can command the 

highest prices.464 Although the liberalization of the labour market has not kept anywhere 

near pace with economic globalization, the international migration of people, motivated 

by political and economic catastrophes, better economic opportunities, and reunification 

                                                                    
462 The literature that has considered the impact of globalization on work is enormous. Two particularly 
comprehensive volumes that have considered this question are: John D. R. Craig and Michael Lynk, eds., 
Globalization and the Future of Labour Law (Cambridge: Cambridge University Press, 2011) and Joanne 
Conaghan, Richard Michael Fischl and Karl Klare, eds., Labour Law in an Era of Globalization: Transformative 
Practices and Possibilities (Oxford: Oxford University Press, 2002). 

463 Martin Wolf, Why Globalization Works (New Haven: Yale University Press, 2004) at 14.  

464 Bob Hepple, Labour Laws and Global Trade (Oxford: Hart Publishing, 2005) at 5. 



 130 

with family members, also lies at the heart of the globalization story.465 Although a 

significant portion of this migration is between countries in the Global South, migrants 

as a proportion of the population in developed countries have almost tripled in the last 

40 years.466 This migration—legal, temporary and undocumented—has further swelled 

the ranks of the “precariat” in the developed world. 467  In summary, economic 

globalization has subjected business enterprises to international competition, enfeebled 

state regulation, and profoundly affected the demographics of the labour market.  

 

Economic globalization means that the work regulatory space can no longer be 

sensibly drawn inside nation-states because state rules are no longer the only form of 

relevant regulation. Global supply chains mean that the labour regulation regimes of 

multiple states are also relevant.  Standards promulgated by the International Labor 

Organization have significant impact on workers.468 The growing regional integration of 

national polities into regional trading blocs (e.g. the North American Free Trade 

Agreement) and unified political and economic configurations (e.g. the European 

Union), as well as bilateral and international treaties, are also creating transnational 

regulatory spaces.469 Other forms of transnational regulatory spaces are being made as a 

result of CSO-led private codes of conduct that aim to regulate work in global supply 

                                                                    
465 See e.g., International Organization for Migration, Global Migration Trends: An Overview (2014), online: 
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chains.470 Workers themselves increasingly lead transnational lives, exemplified by the 

temporary migrant worker who works in one state and leads life in another. Resistance 

is also growing more transnational as the labour movement looks to fashion 

international forms of solidarity. In most cases transnational interactions will 

profoundly affect the shape of the work regulatory space, and it is no longer viable to 

draw the space coterminous with national boundaries. 

 

The liberalized global economy calls for greater flexibility in production systems 

and labour management strategies, resulting in effects which various scholars have 

labeled the “vertical disintegration of production” 471  or the “fissuring of the 

workplace”. 472   Both of these terms describe the growth of phenomena such as 

subcontracting, franchising, outsourcing, and the engagement of workers through 

labour-hire agencies.473 David Weil paints the consequences of fissuring in stark terms:  

 
Wage setting and supervision shift from core business to a myriad of organizations, each 
operating under the rigorous standards of lead businesses by facing fierce competitive 
pressures. Although lead businesses set demanding goals and standards, and often 
detailed work practice requirements for subsidiary companies, the actual liability, 
oversight, and supervisions of the workforce become the problem of one or more other 
organization. And by replacing a direct employment relationship with a fissured 
workplace, employment itself becomes precarious, with risk shifted onto smaller 
employers and individual workers, who are often cast in the role of independent 
businesses in their own right.474 
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These trends are not necessarily linear. In the agricultural sector, there has been 

concurrent consolidation of farms into large agribusinesses; however, in that case, 

flexibility has been achieved through the use of cheap, flexible and reliable temporary 

migrant labour.475 Although in some cases fissuring is undertaken with the express aim 

of achieving costs savings, other drivers such as the demands of capital markets, 

technological innovation and the growth of the service sector should not be 

discounted.476 

 

Employment regulation and enforcement regimes have not kept pace with these 

changes, and the impact of these trends is profound for workers. The effect of 

globalization on labour regulation has been uneven, in most areas, creating a race to the 

bottom, but in limited areas, such as safety and child labour, a ratcheting up of 

standards. 477  Even where the standards have remained constant, the fissuring of 

workplaces puts many workers outside the protective ambit of these rules. Most 

statutory employment protections were designed with the “standard employment 

relationship” in mind, and the rise in workers engaged on more a more contingent basis 

means that a minimum floor of rights no longer covers them.478 The challenge for labour 

inspectorates enforcing existing statutory protections is huge: ensure compliance among 

an ever-expanding collection of employers that are organized in increasingly 

complicated contractual configurations where responsibility for employment obligations 
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is blurred, and where the legal rules they are required to enforce have not kept pace 

with these changes .  It is no coincidence that the most persistent labour standard 

violations exist in industries where fissuring is most advanced because labour 

inspectorates have generally proven to be not up to this task.479    

 

At a time when there has been a rapid fragmentation of actors and regulatory 

resources because of the dispersal of regulatory resources across multiple sites,480 trade 

unions—traditionally one of the most significant non-state actors in the work regulatory 

space—have diminished in power and influence. Historically, trade unions, a major non-

state actor, played a significant role in workplace regulation, creating binding norms 

though the process of collective bargaining,481 and ensuring the realization of statutory 

standards.482 However, the number of employees belonging to unions has decreased 

sharply since the halcyon days of the “welfare state”, due to shifts in the economy and 

changing employer attitudes.483 Weaker unions mean that they have limited ability to 

fulfill their regulatory roles.484 In an environment where trade unions only have limited 

power and influence, the work regulatory space is too difficult for state agencies alone to 

regulate.  
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New strategies need to be devised that recognize the new regulatory 

environment; existing enforcement strategies are failing to achieve the normative goal of 

protecting workers. Traditional enforcement approaches to statutory regulation that 

assume standard employment relationships, stable firms, omnipotent regulators, and 

vibrant trade unions are fast losing their potency. The greater participation of CSOs in 

the work regulatory space provides one partial solution to the challenges identified in 

this Part. There have been a number of reasons advanced in the literature as to why the 

involvement of CSOs is beneficial. These were discussed in Chapter 3. The reasons range 

from helping address resource constraints facing regulators485 to preventing harmful 

forms of regulatory capture.486 While these reasons provide cogent explanations for why 

CSOs should be involved, the reasons commonly provided are often highly context-

specific. In contrast, the five trends identified in this Part make a more general case for 

CSO involvement.  

 

4.4 Key strategic questions for CSO engagement in the contemporary 
space 

 
I want to develop a few lines of inquiry for CSOs that are intent on intervening in 

the contemporary work regulatory space to assist migrant farmworkers. These lines of 

inquiry are based on what we know about the political and economic structure of the 

agricultural industry in North America, the difficulty migrant farmworkers have with 

claiming their limited employment rights, the major findings in the literature on the 

issue of CSO involvement, and an understanding of some of the recent transformations 

in the work regulatory space. In the following section, I want to suggest five major 
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questions for CSOs to consider. I add the caveat that developing a synthesis of these 

complex factors and distilling it into five principles is necessarily an incomplete process, 

and as such, the five strategic questions are intended to inspire rather than foreclose 

further discussion and elaboration. 

 

First, CSOs that want to assist with regulatory tasks should consider how best 

they can address regulators’ weaknesses. Migrant farmworkers face a number of 

challenges to claiming their rights given their social characteristics, and so the work of 

labour inspectorates is vital. Unfortunately, as non-citizens, migrant farmworkers 

remain a low priority for agencies beset by resource and capacity constraints. CSOs 

should carefully consider which of these following tasks would best serve regulatory 

agencies in their jurisdictions: furnishing workers with information about their rights, 

translating regulators’ information into languages that workers can read/understand, 

assisting with casework, passing on information about non-compliance to the regulators, 

or privately enforcing standards. Given the tendency for certain government agencies to 

work in silos, CSOs could also act as a useful bridge between various bodies sharing 

relevant information about workers’ migration, employment and housing conditions. 

Where CSOs enter into relationships with regulators to provide assistance, they should 

attempt to formalize these relationships to ensure their longevity.487  

 

Second, CSOs should consider how they could operate across national borders to 

assist the migrant farmworker population. Labour abuses often start before migrant 

farmworkers have even left their home countries. Once they enter the USA and Canada, 
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further employment and OHS rights violations can occur. However, these may be 

difficult to address because workers are only entitled to remain in the country for the 

duration of their visas, and government legal and administration processes can take 

many months to conclude. Further, for the workers raising an employment-related issue, 

swift deportation can result. In these circumstances, CSOs need to give some serious 

thought to how best they can address employment abuses at the start, duration and 

conclusion of the labour migration process in circumstances where aggrieved workers 

lead transnational lives.  

 

Third, CSOs must reflect on industry structures in determining their targets and 

form of activity. Global competition, asymmetric power relations between producers 

and retailers, and the rising cost of farm inputs increasingly affect the agricultural sector 

in North America. In this context, farming enterprises that employ migrant farmworkers 

may not ultimately be in the best position to guarantee acceptable working conditions, 

and targeting these enterprises may prove a futile endeavour. Instead, CSOs should 

consider whether they would have more impact by targeting enterprises at the top of the 

value chain. Making these enterprises the focus of activity may require novel forms of 

action, such as campaigning to cause reputational damage to their brands or using 

various other social relationships to apply pressure.  

 

Fourth, CSOs should contemplate whether they can amplify their influence by 

forging coalitions with allies and leveraging the power of networks. These alliances may 

be forged through various forms of community: instrumental, traditional, value/belief, 

and affective. Different CSOs are in possession of different regulatory resources. Some 
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CSOs may be well-resourced, others may have ample capacity because of large 

reservoirs of volunteers, and yet others may be in possession of crucial knowledge. 

CSOs have an instrumental interest in working together to share and exchange these 

resources among themselves. However, stronger links may be formed through the 

sharing of values or affective bonds between participants. In their groundbreaking work 

on transnational advocacy networks, Margaret Keck and Kathryn Sikkink drew 

attention to the growing political influence of international networks of CSOs bound 

together by shared values, practices and goals. 488  CSOs that work with migrant 

farmworkers should examine whether such alliances might benefit their work.  

 

Finally, CSOs should also give some thought to their organizational structure.  

Access to current and relevant information is essential if CSOs are to perform their role 

effectively. In Chapter 3, relying on the work of a number of scholars, I explained that 

unions’ Janus-faced structure resulted in a formidable capacity for quickly and 

thoughtfully responding to situations: unions have eyes and ears on the ground through 

their members and the capacity for national coordination at a regional and national-

level.489 CSOs could learn important lessons from this example and try to replicate an 

organizational structure that is capable of maintaining close contact with migrant 

farmworkers, combining this with the ability to process and act on this information 

locally, nationally and internationally. CSOs could also consider replicating, or at least 

finding viable alternatives to the fee membership structure that gives unions a stable 

source of revenue while also conferring legitimacy and accountability. 
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4.5 A few hypotheses about how CSOs can effectively work within the 
work regulatory space to protect migrant farmworkers  

 
Having proposed a model of the work regulatory space, and suggested some 

strategic questions for CSOs to consider, I am now in a position to develop a few 

hypotheses about the precise mechanisms that CSOs can use to promote acceptable 

working conditions for migrant farmworkers.  

 

4.5.1 Promoting self-advocacy 
 

Migrant farmworkers have difficulty claiming their entitlements.490 CSOs could 

provide migrant farmworkers with the necessary resources to claim their own rights. 

This could include providing workers with information about their rights, translating 

relevant information into a language that can be understood by the workers, and 

undertaking casework to walk workers through the process of lodging a claim. CSOs 

may extend their activity and organize workers to collectively demand their rights from 

employers, although in these circumstances, workers would not be entitled to the labour 

law protections against employer reprisals.491  

 

4.5.2 Building organizational capacity 
 

CSOs can also work with businesses to enhance their organizational capacity to 

comply with public laws. A number of studies of non-compliance have found that lack 

of knowledge and information was a key driver of non-compliance.492 CSOs could play a 
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very useful role bolstering the capacity of regulated entities to comply with public rules 

by passing on information about rules and their interpretation. CSOs can also help 

businesses develop implementation systems to ensure ongoing compliance with rules.493 

 

4.5.3 Augmenting public agency efforts 
 

CSOs can undertake important work to augment the work of regulators by 

addressing existing areas of weakness. Three major areas of weakness that labour 

inspectorates face are determining appropriate rules that balance worker protection and 

business viability in a complex regulatory environment; obtaining current and relevant 

information; and undertaking sufficient enforcement to have a realistic deterrent effect.   

 

First, CSOs can help develop standards that regulate working conditions for 

migrant farmworkers. In Canada and the United States, the substantive norms 

governing the working conditions of migrant farmworkers have remained static for a 

number of decades. CSOs can help with standard-setting by participating in public 

processes, initiated by legislative bodies or regulatory agencies as the case may be. 494 For 

example, CSOs can, and often do, make submissions during legislative committee 

processes, although their impact may be mediated by the fact that they are one voice 

among many.  
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493 Edwards, supra note 492. 

494 Although the province of Ontario in Canada is currently reviewing its ES Act with a view to 
strengthening some of its protections. 



 140 

Second, CSOs can work with state agencies to assist them to determine their 

proactive enforcement strategies. State regulators are struggling increasingly with the 

task of obtaining information about compliance, due to the fissuring of workplaces.495 

CSOs may be able to provide access to more comprehensive data as a result of lengthy 

experience in a particular industry, direct links to workers, connection with other CSOs, 

and ongoing relationships with businesses.496 CSOs may also have specialized expertise 

to decipher and interpret raw information they receive. In the sphere of work health and 

safety, for example, rapidly evolving technology means that regulators have difficulty 

keeping appraised of emerging health and safety challenges.497 CSOs may have access to 

specialized expertize that allows them to understand existing and emerging hazards in 

the agricultural sector, of which state regulators may be unaware.   

 

Third, if the regulatory rules allow it, CSOs may also be able to bring private 

litigation to enforce public standards in a way that complements the work of public 

prosecutors. 498  Private enforcement that sits alongside public enforcement has the 

potential to change the cost calculus for non-compliant employers, and therefore, will 

have a deterrent effect in a specific and general sense.499 CSOs could consider bringing 

employment class actions because this will be a more efficient use of their resources. I 

                                                                    
495 Weil, supra note 472. 

496  Hutter, supra note 271; Braithwaite, supra note 253; Fine and Gordon, supra note 83. 

497  See e.g., Bärbel Dorbeck-Jung, “Soft Regulation and Responsible Nanotechnological Development in the 
European Union: Regulating Occupational Health and Safety in the Netherlands” (2011) 2:3 European Journal 
of Law and Technology 1.  

498 Employment standards legislation in the USA permit private prosecutions and civil actions, while 
Canadian statutes generally do not: see Part 2.4. 

499 Bucy, supra note 295.  
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note that private enforcement could also be considered a form of legal advocacy 

(considered below at Part 4.5.4).500 

 

The real potential of CSOs to augment public regulatory efforts comes to light 

when we consider their ability to transcend policy boundaries, to enforce standards in a 

way that traditional actors may be constrained from doing. Even though the idea of 

“shared regulatory space” is gaining credence to signify the complex economic and 

social connections that characterize the modern regulatory environment, regulators’ 

mandates have not necessarily kept pace with this recognition.501 While state agencies 

are restricted by their legislative mandates to enforcing standards in a narrow domain, 

CSOs may be able to move freely between related policy domains. The expansion of the 

regulatory space to include transnational interactions also means that state institutions 

are often ill-equipped to work in these transnational spaces because they may be limited 

by their legislative or executive mandates and bound by notions of democratic 

accountability. CSOs may be able to better operate in these new spaces. 

 

4.5.4 Legal advocacy 
 

Another recognizable way in which CSOs can develop norms that benefit 

migrant farmworkers is to engage in legal advocacy to obtain judicial interpretations 

that favour farmworkers. Legal advocacy has long been a part of CSOs’ toolkits, 

although opinion remains divided about whether legal action diverts valuable resources 

                                                                    
500 In this dissertation, for the sake of analytical convenience, I consider private enforcement work 
undertaken by CSOs that that are not coordinated with public enforcement efforts a form of legal advocacy. 

501 Freeman and Rossi, supra note 317. 
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and hinders social objectives or whether it can contribute to positive reform.502 While a 

particular judicial outcome might create a precedent that benefits the applicants and 

others in a similar situation, strategic litigation can also serve to bolster the political 

negotiating position of actors vis-à-vis other work regulatory space actors.503 Strategic 

litigation may be a political resource that CSOs use to negotiate new norms through the 

passage of legislation, regulations and administrative policies and practices, because 

legal advocacy can strengthen the CSO’s hands. 

 

CSOs may want to expand their legal strategy and adopt the “transnational 

public litigation” strategy proposed by Harold Koh.504 Koh outlined the elements of this 

strategy in an article written in 1990: 

 
…transnational public law litigation is characterized by: (1) a transnational party 
structure, in which states and nonstate entities equally participate; (2) a transnational 
claim structure, in which violations of domestic and international, private and public law 
are all alleged in a single action; (3) a prospective focus, fixed as much upon obtaining 
judicial declaration of transnational norms as upon resolving past disputes; (4) the 
litigants' strategic awareness of the transportability of those norms to other domestic and 
international fora for use in judicial interpretation or political bargaining; and (5) a 
subsequent process of institutional dialogue among various domestic and international, 
judicial and political fora to achieve ultimate settlement.505 

 

                                                                    
502 For a critical view of the use of litigation in the pursuit of social goals, see Gerald N. Rosenberg, The 
Hollow Hope: Can Courts Bring About Social Change, 2nd ed. (Chicago: The University of Chicago Press, 2008). 
In contrast, other scholars argue that litigation can serve as a tool for transformation if used prudently: see 
e.g., Joel Handler, Social Movements and the Legal System: A Theory of Law Reform and Social Change (New York: 
Academic Press, 1978); Michael McCann and Helena Silverstein, “Rethinking Law’s “Allurements”: A 
Relational Analysis of Social Movement Lawyers in the United States” in Austin Sarat and Stuart 
Scheingold, eds., Cause Lawyering: Political Commitments and Professional Responsibilities (New York: Oxford 
University Press, 1998) 261; Stuart A. Scheingold, The Politics of Rights: Lawyers, Public Policy, and Political 
Change, 2nd ed. (Ann Arbor: University of Michigan Press, 2004). In the Canadian context, see W. A. Bogart, 
Courts and Country: The Limits of Litigation and the Social and Political Life of Canada (Oxford: Oxford University 
Press, 1994) and Harry Arthurs and Brent Arnold, “Does the Charter Matter?” (2005) 11: 1 Review of 
Constitutional Studies/Revue d’etudes constitutionnelles 37. 

503 McCann and Silverstein, supra note 502 at 267. 

504 Harold Hongju Koh, “Transnational Public Law Litigation” (1990-91) 100 Yale Law Journal 2347. 

505 Ibid at 2371. 
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There is a central idea at the core of the transnational public litigation model: the 

plaintiff commencing litigation against a public or private party, in a domestic, 

international, or transnational forum, instigates the action with the aim of provoking 

change through the articulation of a norm, rather than merely seeking redress. This 

means that the remedy awarded by the court needs to be judged not only in terms of the 

individual relief that it provides, but also by the ways in which the remedy can 

strengthen the opportunity for a future political settlement, even in another jurisdiction. 

This model allows CSOs working with migrant farmworkers to think more broadly 

about which types of litigation will have a long-term impact for their members. 

 

4.5.5 Political advocacy 
 

Finally, CSOs can undertake political advocacy to change the legal rules that 

govern workplace relations. A large body of scholarship looks at CSOs as political 

agents.506 Historically, trade unions have fought for and won significant workplace 

standards, including safe working conditions, reasonable hours of work, and various 

forms of leave, through political advocacy.507 In more recent times, other CSOs have 

joined the fray by drawing on tactics used by social movements, using a mix of strategies 

that includes research dissemination, protest, and media interventions to lobby and 

agitate for legislative change.508 This will be a vital channel of influence for CSOs to 

utilize since the laws that regulate migrant farmworkers in both Canada and the USA 

are manifestly inadequate. 

                                                                    
506 See e.g., Keck and Sikkink, supra note 431. 

507 In fact, some argue that this form of general “social justice unionism” may be the way forward for unions 
seeking to escape their current impasse: Michael Schiavone, Unions in Crisis: The Future of Organized Labor in 
America (Westport, CT: Praeger Publishers, 2008) 

508 Hyde, supra note 15. 
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4.5.6 Private regulation  
 

As an alternative to participating in state processes, CSOs can develop private 

regulatory systems in the form of codes of conduct and certification schemes that they 

can enforce using commercial, reputational and social forms of pressure. Private 

standards are usually enforced through adjudication systems set up under codes of 

conduct, or through the use of economic sanctions, including reputational damage and 

the threat of boycotts. Corporate entities agree to be bound by these private rules 

because they fear commercial or reputational damage, or simply, because they desire a 

risk-mitigation tool.509 In addition, Cotterrell’s analysis makes clear that as well as 

appealing to the instrumental interests of employers, CSOs may be able to pressure 

commercial entities to agree to these rules by using other forms of networks of 

community, such as traditional or value networks. 

 

4.5.7 Social pressure 
 

I pointed out that there may be potential for CSOs to also use other forms of 

community to enforce rules. CSOs that are embedded in the local community, with deep 

connections to other actors, and experienced in the art of mobilizing public pressure 

through avenues such as protest, may be in a unique position to use their strategic 

position to apply social pressure on employers. 

 

 

 

                                                                    
509 Elliott and Freeman, supra note 327; Vogel, supra note 343. 
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4.6 Developing a conceptual framework for empirical investigation 
 

The regulatory space analysis suggests that the involvement of CSOs at all stages 

of the regulatory process would further the goal of protecting workers. The model of the 

work regulatory space developed in this chapter is intended as a conceptual framework 

to map in a detailed way the range of relations between regulatory actors in real-world 

contexts by offering categories for analysis. For convenience, the range of issues that 

should be taken into account in an empirical analysis can be represented in table form 

(see overleaf): 
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KEY STRATEGIC ISSUES  
 

CHANNELS OF INFLUENCE  RESOURCES 

Consider how best CSOs can 
address regulators’ weaknesses  
 
 
 
 

Promote self-advocacy Expertise 
 

Consider how CSOs can 
operate across national borders  
 
 
 
 

Build organizational capacity  
 

Financial resources 

Reflect on industry structures 
in determining targets and 
forms of activity 
 
 
 

Augment public agency efforts 
 

Authority and legitimacy 

Contemplate whether CSOs 
can amplify their influence by 
forging coalitions with allies 
and leveraging the power of 
networks 
 

Engage in legal advocacy 
 

Strategic position 
 

Give thought to  organizational 
structure 
 
 

Engage in political advocacy Organizational capacity 
 
 
 
 
 

 
 
 
 
 
 

Develop private regulatory 
systems 

 
 
 

 Apply social forms of pressure 
 
 
 
 
 

 

Table 1. Conceptual framework for empirical investigation  
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4.7 Conclusion  
 

The preceding chapters of this dissertation have suggested that CSOs have the 

capacity to intervene to protect workers in the new transformed regulatory space. If we 

understand regulatory space as comprised of a number of actors relating to each other, 

and deeply embedded in social and economic relationships, we can start to develop a 

model of how regulatory actors might negotiate this space. State agencies remain 

powerful actors motivating businesses to comply with employment and labour 

regulation with a mix of incentive, advice and sanction. However, CSOs could also work 

within this space, using various channels of influence, such as threatening reputational 

damage, providing advice, and assisting public agencies to carry out their functions, to 

drive improvements in the workers’ conditions.  

 

How precisely could CSOs navigate the work regulatory space? In this chapter, I 

have argued that they could help determine public laws and standards. CSOs could also 

develop private forms of regulation that mimic state regulation, but enforced through 

market mechanisms. CSOs could help with gathering and interpreting information, 

which they can use or pass on to other actors. Monitoring and enforcement can be 

carried out by CSOs to augment state efforts, or CSOs can act independently. Finally, 

they could modify the behaviour of businesses by mobilizing social pressure through 

networks of community. Unlike state actors, who are constrained by policy boundaries 

and national borders, CSOs can work across multiple policy domains and even act 

transnationally. 
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The conceptual model developed in this chapter can be used to describe the 

existing work of CSOs as well as to provide an analytical framework for investigating 

this question in particular contexts. Although the regulatory space analysis suggests that 

CSOs should be drawn into the regulatory process in a more active way, the 

mechanisms to achieve this outcome will ultimately need to be determined on a case-by-

case basis. Carefully considered empirical work can in turn provide us with a way to 

evaluate our analytical model and may suggest that certain aspects of the work 

regulatory space need to be rethought. In essence, a close connection between theory 

and empirical investigation prevents either from becoming stale. The work regulatory 

space model should be thought of as a provisional way of examining the complex 

amalgam of social and economic forces at play in the regulation of work relationships.   

 

The next three chapters empirically investigate the operation of three CSOs 

working to ensure the decent treatment of migrant farmworkers. The CSOs for study 

have been selected on the basis that they engage in different types of activity aimed at 

ensuring that migrant farmworkers receive acceptable working conditions—the 

Agricultural Workers Alliance operates a network of 10 support centres that seek to 

support public regulatory efforts, the Global Workers Justice Alliance promotes private 

enforcement in circumstances where employees have returned to their home countries, 

and the Coalition of Immokalee Workers has devised and enforces a system of private 

regulation applying to tomato farmers. The aim of this investigation is to determine 

exactly how these organizations function and what channels of influence they use. By 

uncovering these hidden dynamics, my hope is that we will gain a fuller understanding 

of how CSOs can more broadly wield power and influence in the work regulatory space 



 149 

and what types of strategies are likely to promote acceptable working conditions for 

migrant farmworkers.  
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5 Case study 1: Agricultural Workers Alliance support 
centres 

 
The Agricultural Workers Alliance (AWA) operates a network of ten support 

centres in Canada in farming regions that employ significant numbers of migrant 

farmworkers under the SAWP. The AWA support centres also offer services to migrant 

workers who are present in Canada under the TFWP, but these workers are more 

difficult to reach due to the fact they are dispersed more widely in Canada. The United 

Farm and Commercial Workers (UFCW, also known by the acronym “TUAC” in the 

province of Quebec) provides the AWA with all of its funding. As a consequence of this 

funding arrangement, the AWA operates as an outpost of the UFCW, although the AWA 

provides its services to the migrant farmworker community free of charge. The major 

services the support centres provide to migrant farmworkers are the provision of 

information and casework assistance, as well as legal advocacy to promote their 

interests. 

 

5.1 Background and history 
 

In the summer of 2001, the UFCW and Canadian Labour Congress provided 

funding for a number of volunteers to travel around rural Southern Ontario to speak 

with migrant farmworkers about their conditions of employment and housing. 510 

Southern Ontario is a fertile farming area that grows crops such as apples, peaches, 

pears, cherries, asparagus, cucumbers, sugar beets, tobacco, and tomatoes. 511  The 

                                                                    
510 The UFCW decided to catalogue the migrant farm workers’ stories. The report was called the “Status of 
Migrant Farm Workers in Canada.” A copy of the report was presented to Human Resources Development 
Canada (a predecessor of ESDC): UFCW Canada and the Canadian Labour Congress, National Report: The 
Status of Migrant Farm Workers in Canada (December 2002), online at: Gender & Work Database 
<http://www.genderwork.ca/unions_equity/ufcw/UFCW_Status_Migrant_Farm_Workers.pdf>. 

511 Satzewich, supra note 7. 
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majority of migrant farmworkers that enter Ontario under the SAWP work on farms in 

this region.512 The project, known as the “Global Care Van Project” (Caravan Project), 

was “a portable outreach vehicle on wheels.”513 The Caravan Project spoke to migrant 

farmworkers to find out about their experiences in Canada. A former union organizer 

with the American UFW, Stan Raper, led the Caravan Project, and he was joined by a 

number of Spanish-speaking volunteers.  

 

The Caravan Project made clear the necessity for a permanent base, from which 

organizers could provide assistance to the migrant farmworker community.514 In 2002, 

the first support centre was established in Leamington, Ontario—a town at the epicenter 

of the agricultural sector in Southern Ontario. The seed funding for the Leamington 

Centre was provided by the UFCW, which included the salary of a full time staff person 

to coordinate the centre’s work. In the spring and summer of 2002 the centre coordinated 

a number of activities. The Leamington centre ran workshops for migrant farmworkers 

on a range of topics, including health and safety and employment-related rights. It ran 

English as a second language classes and translated copies of the safety manuals into 

Spanish. The Leamington centre also organized a number of social events during the 

spring and summer, such as celebrations for Mexican Independence Day. Most 

importantly, the support centre started to conduct casework for workers for claims 

relating to workers compensation, the Canada Pension Plan, Employment Insurance, the 

                                                                    
512 Preibisch (2007) and Preibisch (2010), supra note 8. 

513 Wayne Hanley, “The Roots of Organizing Agricultural Workers in Canada” in Fay Faraday, Judy Fudge 
and Eric Tuckers, eds., Constitutional Labour Rights in Canada: Farm Workers and the Fraser Case (Toronto: 
Irwin Law, 2012) 57 at 66. 

514 Kerry Preibisch, “Forcing Governments to Govern in Defence of Noncitizen Workers: A Story about the 
Canadian Labour Movement’s Alliance with Agricultural Migrants: An Interview with Stan Raper” in Luin 
Goldring and Sailaja Krishnamurti, eds., Organizing the Transnational: Labour, Politics, and Social Change 
(Vancouver: UBC Press, 2007) 115. 
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ES Act and the OHS Act. The Leamington centre was open from 12-8 pm Monday to 

Saturday, and all day on Sunday during the agricultural season, to maximize the 

opportunity for farmworkers to make use of its services.515  

 

Two additional centres in Simcoe and Bradford opened in the spring of 2003. 

Since then, another seven support centres have commenced operations in Virgil, 

Ontario; Abbotsford, British Columbia; Kelowna, British Columbia; Surrey, British 

Columbia; Portage la Prairie, Manitoba; St. Remi, Quebec; and Saint-Eustache, Quebec. 

In 2008, the AWA was launched to better coordinate the work of the various support 

centres. Today, the result is a sophisticated network of support centres that assists 

migrant workers with all facets of their stay in Canada. Giselle Valarezo describes the 

AWA support centres as the “most accessible support system for temporary migrant 

agricultural workers in Canada.”516 

 

5.2 Organizational matters 
 

Although the AWA has its own constitution and bylaws, in most relevant  

respects, the UFCW determines the AWA’s strategy and direction. This is because the 

AWA receives all of its funding from the UFCW. Unions are experimenting with new 

ways to represent workers who are finding it difficult to organize under the model of 

collective bargaining prevalent in all the Canadian provinces. The AWA support centres 

represent such an imaginative approach, utilizing what is in effect a worker centre 

model to represent migrant farmworkers. Fine defines “worker centres” broadly as 

                                                                    
515 Ibid. 

516 Giselle Valarezo, “Campaign to Empower Vulnerable Migrant Agricultural Workers” (2010) 2:1 Journal 
for Activist Science & Technology Education 20 at 20. 
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“community-based mediating institutions that provide support to and organize among 

communities of low-wage workers.”517 The fact that the support centres have been in 

operation for well over 14 years is evidence that the UFCW has had some success with 

this model.  

 

The main expense the AWA incurs is staffing wages. The UFCW provides the 

salary of a National Coordinator (Stan Raper has held this position since the AWA’s 

founding) as well as the wages of one full-time coordinator at each of the support 

centres. There is surprisingly little disquiet among the UFCW’s fee-paying membership 

about the fact that the UFCW invests a significant amount of money providing services 

to the migrant farmworker community free of charge. Raper suggests that the UFCW’s 

“field to table” organizing model explains why members see the benefits of organizing 

and providing services to non-member farmworkers.518 

 

Other than the full-time coordinator, the AWA relies upon a vibrant network of 

volunteers. Some of these volunteers are current or former migrant workers. Otherwise, 

the AWA recruits volunteers from among its church allies and student groups, such as 

SAME (Students Against Migrant Exploitation). The AWA invests a significant amount 

of time and resources equipping and training its volunteers.  

 

                                                                    
517 Fine, supra note 395 at 11.  

518 Interview with Stan Raper, AWA Coordinator, conducted by phone (15 December 2015).  
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The AWA does maintain a separate registry of members—currently the AWA 

counts 13,000 migrant workers among its membership.519 Membership does not confer 

any additional benefits. Those few members who happen to be covered by a collective 

agreement are also members of the relevant UFCW local branch. 

 

5.3 Channels of influence 

5.3.1 Support public enforcement efforts 
 

In Chapter 2, I outlined the various rights and entitlements that migrant 

farmworkers have in Canada. These include some protections under provincial and 

federal laws. The enormity of the challenge faced by migrant farmworkers becomes 

apparent if we consider a hypothetical situation where a worker has not been paid in 

accordance with the ES Act. The Ontario Ministry of Labour relies upon workers to 

come forward with complaints to detect violations of the ES Act.520 Although the 

Ministry of Labour does conduct proactive inspections of employers, particularly in 

sectors that the Ministry considers are at a high-risk of non-compliance, proactive 

inspections makes up less than 30-40% of the Ministry’s work.521 However, it is clear that 

workers face significant barriers to navigating the complaint process, from finding the 

relevant forms online, filling out these forms and supplying the information requested, 

to participating in the dispute resolution process.522 Language and cultural barriers as 

well as practical difficulties, such as accessing the Internet and being available to answer 

                                                                    
519 UFCW Canada and the Agricultural Workers Alliance (AWA), The Status of Migration Farm Workers in 
Canada (2015), online: UFCW <http://www.ufcw.ca>. 

520 Vosko et al., supra note 237; Mary Gellatly, Still Working on the Edge: Building Decent Jobs From the Ground 
Up (2015), online: Workers’ Action Centre <http://www.workersactioncentre.org>. 

521 Interview with Michael Ray, Manager, Program Analysis and Evaluation Union (Operations Division), 
Ministry of Labour (Ontario), conducted by telephone (20 February 2015). 

522 Gellatly, supra note 521 at 39. 
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an investigator’s queries by phone, exacerbate these difficulties. Finally, the threat of 

deportation looms large for workers who are in employment at the time they lodge a 

complaint.523 As a result, employers who breach aspects of the ES Act, or fail to pay their 

workers in accordance with their contractual obligations, face a negligible risk of having 

to remedy their actions.  

 

One of the most important functions performed by the support centres is 

conducting outreach to the migrant farmworker population to inform them about the 

rights they have while in Canada. Government departments in Canada, at both the 

federal and provincial level, provide information mainly through their websites and in 

English. Although the Mexican authorities do provide some information to workers 

about their employment-related rights in Canada, the information they provide is often 

incomplete.524 In this context, the AWA’s work in simply providing information about 

workers’ rights in an impartial way is a crucial service.  

 

The AWA’s outreach work operates primarily through three vectors. One of the 

most important ways that the support centres reach farmworkers is through social 

events, which are generally well attended. For example, at the outset of the harvest 

season, the support centres organize a welcome BBQ at the support centre’s premises, 

where information is distributed and the support centre staff can introduce themselves 

to the workers. The second avenue through which the farmworkers come to learn of the 

AWA support centres and their services is through word-of-mouth. Workers who have 
                                                                    
523 See supra note 233. 

524 In a proceeding before the British Columbia Labour Relations Board, it was alleged that Mexican workers 
were informed by representatives of the Mexican government not to participate in union activity while in 
Canada: Certain Employees of Sidhu & Sons Nursery Ltd and Sidhu & Sons Nursery Ltd v UFCW, Local 1518, 
BCLRB No. B56/2014. See also, UCFW Canada and Canadian Labour Congress, supra note 510.  
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been returning to Canada for several harvest seasons inform their compatriots of the 

AWA and its various services. The third way that outreach is conducted is through the 

links that the AWA maintains with other CSOs through collaborative projects they 

engage in. For example, the AWA works closely with Frontier College, which runs ESL 

classes and provides translations of documents at the Leamington Centre. The AWA 

also works with other local legal centres—for example, the Niagara North Legal Centre, 

which organizes clinic workshops on legal rights, and the government-funded 

Occupational Health Clinics for Ontario Workers, which produces OHS manuals for 

workers and organizes health fairs.525 Other civil society organizations with which the 

AWA has relationships include: Kairos, Migrante, Workers Action Centre, Justice for 

Migrant Workers, Canadian Association of Labour Lawyers, SAME, Work Council of 

Churches, El Sembrador, Canadian Labour Congress and affiliates, the Ontario 

Metropolis Centre and the Federation of Canadian Municipalities.526 The AWA support 

centres also maintain relationships with CSOs in Mexico, including worker advocacy 

organizations. 527   Some of these relationships have been institutionalized through 

ongoing coalitions, such as the “Migrant Workers Alliance for Change” and “Coalition 

for Migrant Worker Rights Canada”, which jointly lobby for legislative and policy 

changes.  

 

Once they establish contact with the workers, the support centres educate 

workers about their rights and entitlements through a variety of means. The support 

centres produce written resources for farmworkers on a range of areas that include their 

                                                                    
525 UFCW Canada and the Canadian Labour Congress, supra note 510. 

526 Agricultural Workers Alliance and UFCW Canada, The status of Migrant Farm Workers in Canada, 2010-
2011 at 14, online at: UFCW< http://www.ufcw.ca/>. 

527 Ibid at 19. 
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working life and living conditions. Examples of topics covered in the printed brochures 

include: “Where to Get Assistance”, and “Do you want your Canadian Pension”. The 

support centres also translate their materials into languages such as French, Spanish, 

Thai and Punjabi. The support centres also organize workshops of topics that are of 

interest to the migrant workers. Examples of workshops run by the support centres 

include: English as a second language/French as a second language, know your rights, 

workers compensation, and parental benefits.528 The workshops are run interactively to 

deepen the workers’ understanding of their rights and entitlements. 

 

The staff and volunteers at the AWA support centre also do a large amount of 

casework. The casework involves speaking to workers to find out about their issues, 

advising them of their rights, filling out forms, and helping workers navigate the process 

of making a claim or pursuing a complaint. One of the key services the support centres 

provide to workers who come in with a problem is to advise them of their options and 

highlight the risks of pursuing a particular option.529 The support centres have helped 

workers with wage theft claims under the ES Act; claims for Employment Insurance, 

Canada Pension Plan, and Quebec Pension Plan; obtaining coverage under provincial 

medical insurance schemes; and workers compensation claims.530 Workers can either 

come in person to see a staff member or volunteer at the AWA support centre, or 

alternatively, the AWA operates a 24-hour hotline that can answer any questions that the 

workers may have.531 If a worker comes in to see a staff member or volunteer, the 

                                                                    
528 Ibid at 13. 

529 Raper, supra note 519. 

530 Agricultural Workers Alliance and UFCW Canada, supra note 527. 

531 Valarezo, supra note 516. 
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support centre will create a case file, take a witness statement or affidavit, and collect the 

relevant evidence.532 The AWA operates a national database that helps workers keep 

track of their claims once a complaint has been lodged with a government agency.533 The 

database is particularly important for migrant workers because it allows them to track 

their claim and provide any requested information to keep a claim progressing once 

they are no longer in Canada.534 In 2010, the support centres provided a response to 

35,000 enquiries in the form of drop-in visits, phone calls, and outreach to workers on 

farms.535  

 

Where the legal matters are particularly complex or require specialized skills, the 

AWA works collaboratively with its allies. For example, when it comes to complex 

workers compensation claims, the AWA partners with the Industrial Accidents Victims 

Group of Ontario (IAVGO), a non-profit community legal aid clinic funded primarily by 

Legal Aid Ontario that specializes in workers compensation matters. Recently, IAVGO 

won the right for two workers from Jamaica who had been injured in a car accident to 

remain in Canada to receive healthcare, which was a significant victory.536 The support 

centres also work with other community legal centres. For examples, a staff lawyer from 

                                                                    
532 Raper, supra note 519.  

533 Agricultural Workers Alliance and UFCW Canada, supra note 527. 

534 The staff and volunteers at the support centres may speak to representatives of the Ministry of Labour on 
behalf of an affected worker if a formal complaint has been lodged and the worker has given permission for 
this form of communication. 

535 Agricultural Workers Alliance and UFCW Canada, supra note 527 at 11-2. 

536 Interview with Jessica Ponting, Community Legal Officer, Industrial Accidents Victims Group of Ontario, 
in Toronto, Canada (17 March 2014); Nicholas Keung, “Province Challenges OHIP Coverage for Migrant 
Workers”, Toronto Star (6 September 2013), online: Toronto Star < 
http://www.thestar.com/news/immigration/2013/09/06/province_challenges_ohip_coverage_to_injured
_migrant_workers.html>. 
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Niagara North Community Legal Assistance spends one day each week during the 

agricultural season at the support centre in Virgil, Ontario.537 

 

5.3.2 Building the capacity of other actors 
 

The AWA regularly works with employers to assist with compliance. In some 

cases, the AWA receives requests from employers to help with translations and 

communications with workers.538 This request tend to come from smaller farms that do 

not have the resources to hire a foreman who speaks the languages spoken by their 

workers. In some cases, farm employers also seek the assistance of the AWA to clarify its 

legal obligations towards its workers. 

 

The AWA has also been central to the evolution of the position taken by consular 

services towards their citizens while they work in Canada. Initially, the consulates 

lacked the resources to effectively manage the administration of their programs,539 and 

they were often insufficiently motivated to help their workers because of their interest in 

seeing the SAWP and TFWP continue.540 The support centres have been instrumental in 

raising the plight of workers to their respective consulates and better informing consular 

staff about the workers’ legal entitlements while in Canada. Gabriel and Macdonald 

found that a variety of non-state actors, including the AWA support centres, played an 

important role “educating sending states about the perils that their citizens may face when 

                                                                    
537 Interview with Jennifer Pothier, Executive Director, Niagara North Community Legal Assistance in 
Niagara-on-the-Lake (12 August 2014). 

538 Raper, supra note 519.  

539 Verma, supra note 30.  
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working abroad and helping them facilitate access to social rights to which their citizens are 

entitled.541 This work has resulted in a slow evolution in the attitude of staff at the 

Mexican consulate based in Leamington since 2007 when it first opened.542 On occasion, 

the Mexican consulates refer workers on to the AWA—for example, the AWA assisted 

several workers with Employment Insurance claims who had been directed to it by the 

local Mexican consulate.543 The UFCW, on behalf of the AWA support centres, has now 

entered into a number of agreements with Mexican state and federal government 

agencies. These agreements require the AWA support centres to continue to provide 

services to migrant workers and for the Mexican government agencies to improve the 

AWA’s outreach capacity.544  

 

5.3.3 Political advocacy 
 

The AWA engages in various forms of political advocacy to raise public 

awareness of the experience of migrant farmworkers under the SAWP and TFWP. The 

AWA has had remarkable success bringing the plight of migrant farmworkers to the 

public’s consciousness. Since 2001, the UFCW has catalogued the types of challenges 

faced by migrant farmworkers in a series of annual reports.545  These reports paint a 

grim picture of persistent exploitation in a number of domains, including the 

underpayment of wages, exposure to hazards at work, sub-standard housing, and forced 
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repatriation. The moving personal anecdotes of migrant workers’ lives in Canada, along 

with solid statistical evidence of incidents of exploitation, contained in the annual 

reports makes the information difficult to ignore. The AWA has managed to generate a 

significant amount of media attention based on these reports.  

 

The AWA has used the information in the reports to argue that several structural 

features of the SAWP and TFWP need reform. The AWA lobbies the federal and 

provincial governments to: 

 
• provide workers with a right of appeal to challenge an employer’s decision to 

terminate their employment, 

• allow workers to change employers,  

• ensure that the requirements in the SAWP and TFWP require workers to be paid 

at least as much as the provincial seasonal average wage rate, 

• create nationally-applicable standards to accredit, monitor and discipline 

domestic and offshore labour recruiters, 

• inspect housing conditions to ensure minimum standards, 

• develop health and safety standards and adopt suitable means of informing 

workers of the standards (e.g. via translations), 

• create an effective system for sanctioning employers for violations, including 

preventing the employers from participating in the SAWP and TFWP, 

• provide a pathway to permanent residency and citizenship for temporary foreign 

workers, and 
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• introduce more stringent labour market testing.546 

 
Some of the public awareness raising has been done in conjunction with other 

groups. For example, the AWA, in conjunction with the student group, SAME, has 

raised this issue in over 40 high schools, universities, and colleges.547 It is impossible to 

attribute the increase in public attention to the issue of the well being of migrant workers 

to the AWA alone; however, the AWA’s public advocacy has undoubtedly played a 

major part.  

 

The AWA has also tried lobbying members of government to make changes to 

the SAWP and TFWP, in order to provide more protection to the migrant farmworkers. 

Early attempts to highlight employer violations were dismissed by the Ministry of 

Labour as “merely anecdotal”.548  The AWA has had to contend with a number of well-

connected industry representative bodies that furiously lobby and exert influence to 

maintain current arrangements. The employer lobby’s institutional links with the 

Progressive-Conservative Party in Ontario, in particular, has been a strong avenue for 

the farming industry to have its views heard.549 

 

More recently, the AWA has been involved in two important campaigns. First, 

the AWA and UFCW waged a battle to have Employment Insurance special benefits 

(sick benefits, maternity and parental leave, and compassionate care benefits) restored 
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for workers under the SWAP. The AWA/UFCW’s campaign has sought to highlight the 

SAWP’s financial contribution to the Canadian economy and the millions of dollars that 

migrant farmworkers have directly contributed to the fund. In addition, the AWA, as a 

constituent member of the Migrant Workers Alliance for Change, was active in the 

campaign that led to the passage of Bill 18 in Ontario, which prohibits charging 

recruitment fees from migrant workers.550 The passage of Bill 18 was an unexpected 

boon for Jamaican SAWP workers because it caused the Jamaican government to reverse 

its policy of compulsory withholding 25% of workers’ wages until their return to 

Jamaica.551 

 

5.3.4 Legal advocacy 
 

Some of the AWA’s greatest successes in changing the legal framework to 

advance migrant workers’ rights have come from the use of litigation. The UCFW 

initiates the litigation, with generous logistical support from the AWA. Notwithstanding 

the time and resource commitments necessary to run strategic litigation, Raper argues 

that, “people who are interested in establishing and securing human rights and the basic rights 

for the agricultural sector had to launch legal challenges and force governments to govern.”552 

Litigation to extend collective bargaining to agricultural workers has met with mixed 

results. However, there have been some notable successes, including the extension of 
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coverage of the OHS Act to the agricultural sector in Ontario, and the restoration of 

Employment Insurance parental benefits for a narrow class of migrant workers. 

 

With regards to collective bargaining rights of farmworkers, the AWA/UFCW 

won an important victory in 2001, although the promise of this decision was largely 

nullified as a result of a 2011 Supreme Court decision. The UFCW first challenged the 

exclusion of farmworkers from Ontario’s Labour Relations Act,553 and achieved success in 

2001 when the Supreme Court found that s 2(d) of the Canadian Charter of Rights and 

Freedoms554  protected farmworkers’ right to make majority representations to their 

employer.555 However, rather than bringing farmworkers under the Labour Relations Act 

(a situation that prevails in a number of other provinces), the government of Ontario 

enacted the Agricultural Employees Protection Act556 (AEPA), which only enshrined the 

right for agricultural workers to join a trade union and make representations regarding 

their terms and conditions. The AEPA does not require employers to bargain in good 

faith, nor does it contain a dispute resolution mechanism to deal with bargaining 

impasses. The AEPA also tasked the newly created Agriculture, Food and Rural Affairs 

Appeal Tribunal with the limited ability to hear complaints about interferences with the 

right to join a union. The UFCW sought judicial review of the AEPA on the basis that it 

did not allow agricultural workers an opportunity to meaningfully exercise their 

freedom of association. A majority of the Supreme Court found that the AEPA was 

constitutional, but read a requirement for employers to respond to employee 
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representations in good faith into the AEPA.557 The Fraser decision was a major setback 

for the UFCW and AWA. It is unclear what the status of the Fraser is since the Supreme 

Court in January 2015 expansively interpreted the right to freedom of association to also 

include the right to strike.558 However, it is doubtful whether the model of collective 

bargaining prevalent in Canada can serve the migrant farmworker community. The 

unsuitability of the collective bargaining rules for organizing migrant farm workers is 

evidenced by the fact that even in provinces that permit collective bargaining, such as 

British Columbia, only a handful of collective agreements have been concluded to 

date.559 Tucker, in fact argues that “the Wagner Act model does not work well for many 

groups of workers, and unions across North America are facing the need to develop creative 

approaches to organizing that often skirt around the law.”560 

 

The UFCW successfully challenged the exclusion of farmworkers in Quebec, 

another province that excludes farmworkers from the general collective bargaining 

framework. In March 2103, the Quebec Superior Court of Justice found that section 21 of 

the Labour Code,561 which excluded workers on farms with fewer than three employees 

working on a year-round basis from the province’s collective bargaining regime, was 

unconstitutional.562 The Quebec National Assembly responded by introducing Bill 8,563 
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which does not give previously excluded agricultural workers full collective bargaining 

rights, but merely allows them to inform their employer of workplace issues. Bill 8 has 

not yet been passed by the National Assembly.  

 

The UFCW did succeed in achieving OHS coverage for farmworkers in Ontario 

under the province’s health and safety legislation. In 2003, the UFCW lodged a claim 

arguing that the exclusion of farmworkers from the OHS Act was a breach of s 15. Before 

the case could be heard, in March 2004, the Ontario government announced that it 

would remove the exemption and develop health and safety standards for agricultural 

workers. 564  The Ontario Regulation 414/05 (Farming Operations) (2006 Farming 

Regulation) was promulgated on June 29, 2005 and came into force on June 30, 2006. The 

2006 Farming Regulation brought all farming operations with employees under the OHS 

Act. However, the requirement for a joint health and safety committee only applies to 

enterprises with 20 or more workers and engaged in mushroom, greenhouse, dairy, hog, 

cattle and poultry farming. Despite the farming industry’s coverage, many of the 

protections of the OHS Act remain underutilized. For example, information sourced 

from a freedom of information request showed that of the 375 farms visited in 2009, 

there had been no work refusal exercised.565 The newly elected labour-friendly Alberta 

government recently announced that it would also be including its farmworkers under 

the province’s OHS regime in November 2015.566  
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Further, the support centres, alongside the Niagara North Community Legal 

Assistance and the Income Security Advocacy Centre, successfully challenged the denial 

of Employment special parental benefits for SAWP workers entitled to the benefit prior 

to the December 2012 changes coming into force.567 More recently, the AWA and UFCW 

filed a request with the Ontario Human Rights Commission for an inquiry into systemic 

gender discrimination under the SAWP. In response, the OHRC released a fairly weak 

“position statement” in December 2014 clarifying that the Ontario Human Right Code568 

means that government programs and employers cannot refuse to hire workers because 

of their gender unless there are genuine job requirements.569 The AWA has also lodged 

similar claims with the BC Human Rights Tribunal and Commission des droits de la 

personne et des droits de la jeunesse (Quebec Human Rights Commission) and are awaiting 

a finding. The UFCW also brought a complaint under Ontario’s Human Rights Code570 

alleging that the exclusion of agricultural workers from the mandatory requirement to 

hold an inquest after a workplace fatality under the Coroners Act571 is discriminatory 

because of the disproportionate impact it has on SAWP workers. However, the Human 

Rights Tribunal of Ontario dismissed the application.572 Finally, the AWA successfully 

fought off a decertification application at a farm in British Columbia that it managed to 

collectively organize, on the basis that the Mexican government maintained a “blacklist” 
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of union activists. Although Mexico claimed state immunity from the proceedings before 

the British Columbia (BC) Labour Relations Board under the State Immunity Act,573 it 

ultimately lost on this point.574 The BC Labour Relations Board found that persons at the 

Mexican Consulate in BC had identified a union organizer and interfered with his return 

to Canada.575 Scholars have long argued that blacklisting functions as a mechanism to 

prevent workers claiming their labour rights, so the outcome of this case could have 

important ramifications. 576  Raper notes that the case already has resulted in a 

particularly hostile BC Consulate staff member being rotated to another office.577 

 

5.4 Analysis and evaluation  

5.4.1 How well does the AWA exert influence and how could it do better? 
 

Although the AWA uses several channels of influence in the work regulatory 

space to assist migrant farmworkers in Canada, in this part I want to focus on three of 

the main channels that the AWA utilizes: augmenting the efforts of Canadian regulatory 

institutions, legal advocacy, and building the capacity of foreign government agencies to 

assist their citizens while in Canada. 

 

5.4.1.1 Augmenting public agency efforts 
 

The AWA support centres supplements the work of regulatory agencies by 

providing information and advice to workers, helping workers fill out paperwork, and 
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operating a database for workers to track their claims once they are lodged. This 

important work addresses two major weaknesses in the way that regulators carry out 

their work in the Canadian context. First, it is clear that the institutional mechanisms for 

informing workers of their rights and helping them file claims is seriously lacking in 

Canada. If we take the Ontario Ministry of Labour as an example, the Ministry of Labour 

does very little to assist workers to file claims other than provide information on its 

website. In fact, the Ministry of Labour has arguably implemented measures that only 

exacerbate the difficulties vulnerable workers face when filing a complaint. For example, 

it introduced a requirement that workers try to resolve disputes directly with their 

employer prior to filing a compliant, closed field offices, and moved its intake functions 

online.578 Second, the various public agencies are responsible only for enforcing the 

standards in their domains, and farmworkers may have problems that cross a number of 

areas such as employment, OHS, human rights, housing, or immigration. The AWA 

centres provide advice and support in a way that prioritizes the needs of the workers, 

which public regulators are unable to do because they operate in a more 

compartmentalized fashion.   

 

The advice and casework functions of the AWA that assist regulatory agencies 

with their reactive enforcement strategies could have more impact if the AWA entered 

into formal relationships with various regulatory agencies to allow them to share 

resources more efficiently. Several straightforward measures could be implemented that 

could be mutually beneficial for the AWA and the regulatory agencies. For example, the 

AWA support centres could be formally delegated to receive complaints on behalf of 
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provincial Ministries of Labour. This service could include triaging unmeritorious 

claims—similar to the process undertaken by unions when deciding which matters to 

progress to grievance arbitration—and passing on the remaining claims to the Ministries 

for urgent action. In a context where some of the labour inspectorates in the Canadian 

provinces are currently experiencing a significant backlog of unprocessed claims, this 

would aid the speedier processing of claims.  

 

There may be some drawbacks to entering into this sort of relationship. For 

example, a closer relationship could cause the AWA to lose its independence from 

government that allows it to avoid adopting an institutional mindset when helping 

workers, foregrounding their needs rather than artificial policy and operational 

boundaries. In order to be effective, the AWA needs to maintain a high level of agility in 

crossing policy boundaries and working across municipal, provincial and federal levels 

of government to serve the migrant farmworker population, which a closer relationship 

with particularly regulatory agencies might impede. Further, too close of a relationship 

could affect the CSO’s independence. If the migrant farmworkers see the AWA as an 

extension of the government, they might be more reluctant to seek out its help. The 

workers could perceive proximity to government as a sign that enforcing government 

regulations takes priority over acting as a strong advocate for their interests. Also, if the 

AWA begins to operate as an agent for particular agencies, for example by receiving 

complaints, it may be the case that the AWA would soon find itself overwhelmed with 

administration, and as a result, its other functions—particularly its political advocacy—

could suffer. In order to achieve a proper balance, the AWA must enter into 
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arrangements with regulators with a view to building workers’ power and influence, 

while being cognizant of the need to avoid becoming an outpost of the regulator. 

 

The AWA could also work with agencies to target their proactive inspections so 

that non-complying employers face a greater risk of being caught. There is very little 

sharing of information that goes on at the moment. Again, if we take the Ontario 

Ministry of Labour as an example, we can see that it carries out proactive inspection too 

infrequently for it to have a serious deterrent effect. The Ministry of Labour carried out a 

“blitz” of enterprises employing vulnerable and temporary foreign workers between 1 

September and 30 November 2014.579 In this blitz, only 40 farming enterprises were 

inspected.580 To put this in context, Ontario reported 51,950 farms in 2011, and 5,609 of 

these were “large farms” (gross farm receipts of greater than $500,000).581 Further, the 

inspections that it undertakes seem to be poorly targeted. In this same blitz, the Ministry 

found no underpayment violations, which seems unlikely (the Ministry only found 

record-keeping, information posting, and wage deduction violations). 582  Given the 

challenge of inspecting such a large number of enterprises with vulnerable workers, 

strategic enforcement is absolutely vital. David Weil suggests that reaching out to 

worker advocates should form a key plank in determining a strategic enforcement 
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strategy.583 The AWA is likely to know more about patterns of non-compliance and 

constantly evolving industry structures than regulators.584  

 

It is striking that the Ministry of Labour does not currently consult with the 

AWA to determine its inspection strategy. 585  There is nothing in the legislative 

framework that prevents state regulatory agencies from establishing collaborative 

working relationships with CSOs, as this would fall within the ambit of agencies’ 

operational discretion. It appears that the failure to work more closely with CSOs seems 

to be a matter of preference more than anything else. A plausible explanation for the 

Ministry’s reticence to work with the AWA could be that the Ministry does not view the 

AWA as an objective source of information or a credible partner. The fact that the AWA 

is so closely tied to the UFCW might be influencing the Ministry of Labour because it 

sees the AWA as lacking independence. Further, the Ministry of Labour does not have a 

strong history of working with CSOs, although there are isolated examples of corporatist 

arrangements involving unions, employers and governments, such as the Ontario 

Construction Secretariat.  

 

The provincial Ministries of Labour are not the only agencies with which the 

AWA could work more closely. There are several other state agencies with which the 

AWA could fruitfully partner. In the federal sphere, the AWA could work with CIC and 

ESDC, which now have enforcement powers with respect to the TFWP. The AWA could 
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also work with municipal governments that have responsibility for upholding housing 

standards for migrant workers. 

 

5.4.1.2 Legal advocacy 
 

Legal advocacy is the other main source of pressure that the AWA draws upon to 

achieve its objectives. The AWA/UFCW is forceful about launching legal action to right 

particular instances of wrongs. For example, the AWA brought a Federal Court claim to 

restore Employment Insurance special benefits for workers who had their claims denied 

after the Federal Government imposed restrictions on SAWP workers accessing the 

scheme. The court action restored these benefits for claims related to the period 

immediately prior to the changes coming into force. The AWA also brought a claim 

against the Sidhu & Sons Nursery Ltd and the Mexican authorities, alleging that both 

parties interfered with workers’ freedom of association rights.  

 

More importantly, the AWA/UFCW uses litigation to advance longer-term 

institutional reforms, although the AWA’s experiences also yield important lessons 

about the limitations of legal advocacy. There are two examples of the AWA using 

litigation to bring about broader structural change capable of affecting the terms under 

which parties in the work regulatory space relate to each other. First, the AWA 

challenged the exclusion of farmworkers from the province of Ontario’s collective 

bargaining regime, but only succeeded in obtaining a seriously flawed bargaining 

regime in its place. The AWA also challenged the exclusion of small farms from the 

Quebec’s collective bargaining system. Again, although the AWA succeeded in Quebec 

Superior Court, the legislature responded by imposing a defective system in place of the 



 174 

exclusion, which still only gave workers the right to make representations without any 

concomitant ability to bring the employer to the bargaining table. These two examples 

demonstrate vividly one of the major criticisms leveled against the use of litigation as a 

strategy for progressive social transformation—that even if the court action is successful, 

courts require the cooperation of the other branches of government to implement their 

agenda because “court decisions, requiring people to act, are not self-executing.”586 

 

Legal advocacy is most effective when it is coupled with political action. Rather 

than seeing rights litigation as an end in itself, the AWA could view legal rights “no more 

than a political resource which can be deployed, primary through litigation, to spark hopes and 

indignations.”587 This thoroughly political view of social justice litigation implies two 

things. First, litigation should be pursued to provide parties with political leverage, a 

position of strength from which it can bargain.588 The AWA saw this principle in action 

when it commenced a constitutional action in Ontario to challenge farmworkers’ 

exclusion from the OHS Act. This pending litigation pressured the Ontario government 

to reverse the exclusion through legislative means. The litigation aimed at restoring 

Employment Insurance special benefits for a class of migrant workers also occurred in 

the context of a political campaign highlighting the unfairness of workers contributing to 

state insurance schemes while being unable to access their benefits. However, with these 

two notable exceptions, most of the AWA’s legal advocacy occurs detached from its 

political campaigning. The AWA has sought to bring about a number changes to the 

SAWP and TFWP, such as allowing workers to change employers, providing them with 
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a forum to appeal the termination of their employment and repatriation, and 

implementing a pathway to permanent residency. Its legal advocacy has not been geared 

towards addressing these issues. Instead, the AWA’s legal advocacy primarily advances 

an agenda of industrial unionism. Second, the AWA could use litigation to build 

collective and political consciousness that are necessary for political mobilization.589 

There is some evidence that the AWA has pursued collective bargaining rights for 

migrant farmworkers as a tool to encourage collective consciousness, although some 

critics point out that the AWA’s litigation strategy has in fact been demobilizing.590 In 

the case of the AWA, while there is some connection between its legal and political 

advocacy, a closer relationship may allow the AWA to exert more influence through its 

litigation strategy. 

 

Engaging in legal advocacy in collaboration with other organizations can also 

foster relationships. Some of the most productive relationships that the AWA has 

formed with other CSOs have occurred in the pursuit of its legal goals. These 

relationships have helped the AWA address its own lack of particular regulatory 

resources. The relationship between the AWA and IAVGO illustrates this point. Most of 

the workers compensation claims the AWA lodged on behalf of workers who had 

sustained an injury in the course of their employment had their benefits cease after the 

workers returned to their countries of origin. The AWA lacked the expertise to appeal 

the matter to the Health Services Appeal and Review Board to seek an order that 

Ontario’s healthcare system should continue to cover these employees. IAVGO started 
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to prioritize working with migrant farmworkers since 2004, when it received a private 

philanthropic grant for this work, but it had struggled with finding a suitable “test case” 

to apply pressure on the Ontario government to continue providing healthcare for 

injured workers.591 By working together with the AWA, IAVGO was able to leverage the 

AWA’s strategic position to gain access to migrant farmworkers, which the Toronto-

based IAVGO would have otherwise had difficulty doing. In turn, the AWA was able to 

make use of IAVGO’s expertise. The outcome of this collaboration was the precedent-

setting right for two workers from Jamaica who had been injured in a car accident to 

remain in Canada to receive healthcare.592 

 

5.4.1.3 Building the capacity of foreign government institutions 
 

Although more recently the AWA has started to establish formal relationships 

with Mexican authorities, for example through the agreements the AWA has signed 

with Mexican federal and state agencies, these relationships are in their very early 

stages. The AWA’s relationship with the consulates of sending-countries could also be 

developed further. Xochitl Bada and Shannon Gleeson recently surveyed the extensive 

engagement that CSOs in the United States had formed with Mexican consular offices, 

which included referral mechanisms and working together to process claims.593 Raper 

describes the disparities in attitudes between Mexican consulates in the USA and 

Canada as “the difference between day and night”.594 Closer working relationship of this 
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sort may not be possible in the Canadian context given the structural features of the 

SAWP. Under the SAWP, the Mexican state acts as a broker that selects workers and 

facilitates their emigration. As a result, the Mexican state has an interest in seeing the 

SAWP continue, and in fact, they seek the expansion of the quota of workers they are 

allowed to provide, which may dampen enthusiasm for more zealous advocacy on 

behalf of its workers for fear of jeopardizing the program.  

 

5.4.2 Promoting acceptable working conditions 
 

The AWA support centres promote acceptable working for migrant farmworkers 

by making it possible for the workers to claim the rights they do enjoy and as well as 

being at the forefront of challenging government practices that treat them differently 

from other categories of workers.   

 

The main success of the AWA support centres has been ensuring that 

farmworkers receive redress if their existing rights are violated. The support centres, 

which are distributed geographically in areas where migrant farmworkers are engaged, 

provide an effective way for workers to learn about their rights and processes by which 

they can claim them. In 2010, the support centres estimated that it responded to 35,000 

enquiries in the form of drop in visits, phone calls, and outreach to workers on farms.595 

The vast majority of these inquiries related to rights and entitlements under Canadian 

law, which workers would not have been unable to claim if not for the support services 

offered by the AWA. These services are absolutely necessary because Canadian 

                                                                    
595 Agricultural Workers Alliance and UFCW Canada, supra note 527 at 11-2. 
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regulatory institutions do very little to address the particular vulnerabilities that migrant 

farmworkers face in accessing their legal rights.  

 

In fact, rather than taking proactive steps to make rights a reality for migrant 

farmworkers, various Canadian governments have in many instances acted with 

employers in denying farmworkers rights enjoyed by other Canadian workers. Some 

migrant farmworkers are excluded from some provinces’ collective bargaining regimes, 

have fewer OHS protections, and provided weaker protection in a whole host of other 

areas. The AWA’s/UFCW’s legal advocacy has sought to challenge these unfair 

exclusions. While there have been some notable successes, for the most part, the reliance 

on the judiciary to grant rights has come at a cost. Some of this litigation has taken years 

to conclude, incurred thousands of dollars in legal fees, and diverted attention from 

political action. The lack of attention to political action has resulted in an ossified set of 

legal entitlements for migrant workers that have not expanded to include the AWA’s 

wish list of rights.  

 

In some instances the AWA has managed to deftly bring together each of these 

different avenues into a broader, coherent strategy. For example, the casework services 

the AWA performs have allowed it to collect compelling data that it has then used to 

publicize the plight of farmworkers to the broader community. Similarly, the AWA has 

used litigation in some cases as a powerful component of a broader political strategy. If 

the AWA is intent on making a bigger impact on the working conditions of 

farmworkers, the path forward lies in synthesizing its various efforts to win additional 
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employment rights for workers together with developing credible systems of 

enforcement.   

 

5.4.3 Insights on organization form 
 

The AWA support centres have evolved as a response to weak enforcement of 

legal rights by public agencies and to the difficulties traditional unions faced with 

collectively organizing farmworkers under the labour law regimes in place. The AWA 

support centres operate as essentially worker centres, which arose in the USA in 

response to similar circumstances.596According to Fine, worker centres perform three 

fundamental roles: service provision, advocacy, and organizing.597  The AWA centres 

perform all of these activities. The AWA support centre provides many services to the 

migrant farmworker community. The services include activities that facilitate social 

inclusion, providing information, and assistance with lodging claims. The support 

centres also undertake advocacy work in the form of producing research, disseminating 

it to the public, and running campaigns designed to deliver legislative and policy 

changes. Finally, the AWA support centres facilitate contact between workers and union 

organizers, who can offer specialized training in collective organizing and bargaining.  

 

In her study of worker centres, Fine identifies a tension between centres acting as 

service providers and as centres for political organizing.598 This tension is also prevalent 

among other institutions of worker representation. There is a lively debate within the 

union movement about whether a “service model” or “organizational model” is a path 

                                                                    
596 Fine, supra note 395. 

597 Ibid. 

598 Ibid. 
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to union revitalization.599 While some proponents advocate that unions should deliver 

individual and collective services as a means of attracting new members, others argue 

that unions should be empowering workers to exercize power in their workplaces and in 

broader society.600 Drawing strict boundaries between service provision and political 

organizing, however, might be inadvisable. The noted scholar of the civil rights 

movement, Aldon Morris, found that “local movement centres” were central to the civil 

rights movement.601 Morris defined a local movement centre as a “social organization 

within the community of a subordinate group, which mobilizes, organizes, and coordinates 

collective action aimed at attaining the common ends of that subordinate group.”602  Morris also 

found that these local movement centres did a whole lot more—they unified a diverse 

constituency, provided a space for reflection and learning, attracted funding, trained 

generations of activists, and provided vital services. Upon closer inspection, the AWA 

undertakes activities that defy simplistic characterizations of its functions as service 

provision or organizing spaces. For example, as well as providing workers with advice 

and assisting with filing claims, the AWA also tries to link workers with union 

organizers who can assist the workers with collectively bargaining. Its service provision 

functions get workers through the door and facilitate conversations that otherwise 

would not happen.  

 

This does not mean that the AWA does not struggle with finding the right 

balance between these two sometimes-divergent aims.  The “iron law of oligarchy” 

                                                                    
599 Edmund Heery et al., “Organizing Unionism Comes to the UK” (2000) 22:1 Employee Relations 38.  

600 Ibid.  

601 Aldon D. Morris, The Origins of the Civil Rights Movement: Black Communities Organizing for Change (New 
York: The Free Press, 1984).  

602 Ibid at 40.  
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indicates that a leadership clique that becomes more interested in self-preservation and 

maintaining the status quo than radical social transformation soon dominates all 

progressive organizations that start out as radical activist hubs.603 One consequence of 

this tendency is that organizations that start out focusing on political organizing 

eventually drift to a service provision model. Some scholars have called into question 

the inevitability of this development. 604  If the CSOs that work with the migrant 

farmworker population want to maintain a creative tension between their service 

provision and political advocacy functions it must be attentive to its leadership and 

decision-making structure. Generally, CSOs that are sustainable in the long-term are 

those that develop new cadres of leaders from within their ranks who carry the mantle 

of the organization into the future. The AWA tries to foster leadership among workers 

and involve them closely in its operations. For example, Santiago Escobar, who is the 

Centre Coordinator at the Virgil support centre, previously worked as a migrant 

farmworker. Notwithstanding these efforts at promoting self-advocacy and leadership, 

mechanisms to include migrant farmworkers in its formal decision-making processes 

remain few. An important aspect of leadership development is building and 

maintaining a culture of democratic decision-making. There is no single correct way to 

ensure internal democratic governance—it could occur through the election of 

officeholders or the utilization of participatory decision-making structures. Regardless of 

the means chosen, democratic decision-making can improve the accountability of the 

AWA to the farmworker community who it means to represent. Putting in place 

                                                                    
603 Robert Michels, Political Parties: A Sociological Study of the Oligarchical Tendencies of Modern Democracy 
(New York: Collier Books, 1962); Fox Piven and Cloward, supra note 189.  

604 Kim Voss and Rachel Sherman, “Breaking the Iron Law of Oligarchy: Union Revitalization in the 
American Labor Movement” (2000) 106:2 American Journal of Sociology 303; Paul Osterman, “Overcoming 
Oligarchy: Culture and Agency in Social Movement Organizations” (2006) 51 Administrative Science 
Quarterly 622.  
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structures and policies that ensure decisions are reached democratically and new leaders 

are developed and supported can ensure CSOs remain relevant, effective and 

accountable. 

 

Another thorny challenge that the AWA faces is the issue of funding. The UFCW 

provides the AWA with the financial support that it requires to operate. The AWA’s 

close relationship with the UFCW is both one its greatest assets and a source of 

weakness. The support which the UFCW provides goes much deeper, and includes 

other forms of in-kind help such as legal expertize and web-hosting. However, the 

AWA’s union roots present some challenges. The AWA’s list of political demands shows 

the extent to which the AWA’s priorities are closely entwined with the UFCW’s. The 

UFCW had long advocated for more stringent labour market testing, reflecting the union 

movement’s long-standing anxiety about foreign labour being used to replace local 

workers. This demand is arguably not in the interest of migrant workers because it could 

restrict their access to the Canadian labour market. The inclusion of this demand raises 

some of the difficult challenges that unions have to navigate when the interests of 

migrant farmworkers it serves come into conflict with the needs of their other members. 

Further, the AWA’s close relationship with the UFCW might be a factor in the reluctance 

regulators have expressed to accord the AWA a greater role in public enforcement.  
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6 Case study 2: Global Workers Justice Alliance 
 

The Global Workers Justice Alliance (GWJA) is a unique CSO based in the USA 

that links USA-based employment advocates representing migrant farmworkers with its 

network of trained Human Rights Defenders (Defenders) in the workers’ home 

countries.  Advocates who launch private litigation in the USA on behalf of migrant 

workers soon find that the workers’ transient status presents an enormous barrier to 

succeeding in court. Litigation often takes years to complete and workers need to be on 

hand during the process to provide evidence, answer interrogatories and provide 

depositions.605 However, in most cases, while the litigation process trudges on, migrant 

farmworkers have returned to their countries of origin, with neither the means nor 

resources to stay involved in the process. The Defenders can assist because they have 

easier access to these workers once they have returned to their home countries. The 

Defenders can recruit workers for pending class actions, meet in person with the 

workers, organize depositions at their offices, ask the workers to fill out any outstanding 

paperwork, and facilitate the distribution of settlement or award amounts. Although the 

GWJA’s Defender network does not solely assist employment advocates working with 

migrant farmworkers, this accounts for about 50% of the cases that come through the 

GWJA’s doors (this includes both workers entering the USA under the H-2A program 

and undocumented workers).606 In the words of GWJA’s founder, Cathleen Caron, the 

GWJA has pioneered a form of “portable justice” for transnational workers who are 

                                                                    
605 A deposition is a process in USA civil procedure that allows parties to provide oral testimony outside of 
court.  

606 Cathleen Caron, Executive Director, Global Workers Justice Alliance, Interview Conducted by Phone (21 
December 2015). 
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denied their entitlements because of the strict procedural requirements engendered by 

court-centric rights adjudication.607    

 

6.1 Background and history 
 

The GWJA commenced operation in 2005. Cathleen Caron is still today the 

organization’s Director. Prior to starting the GWJA, Caron had been working as a staff 

attorney for the Migrant Farmworker Justice Project in Florida.608 A number of Caron’s 

clients were migrant farmworkers who faced many structural impediments to 

advancing a legal claim. In particular, Caron worked on two cases that brought home 

the challenges of representing clients who lead transient lives.609 As a result of these 

experiences, Caron came to realize that in order to pursue a claim against an employer, a 

worker needed to be available during three phases of civil litigation: the initial phase 

when the case was developed; the pre-trial discovery phase, which involves obtaining 

depositions, interrogatories and other evidence; and the trial phase, which may require a 

worker to provide sworn testimony.610 In Caron’s experience, before these phases have 

concluded, the affected workers had often returned to their countries of origin because 

they either were no longer entitled to remain in the United States or had to return for 

family reasons. As a result, Caron noticed that many workers abandoned their legitimate 

                                                                    
607 Cathleen Caron, “Portable Justice, Global Workers, and the United States” (Jan-Feb 2007) Clearinghouse 
Review Journal of Poverty Law and Policy 549.  

608 The Migrant Farmworker Justice Project is a legal centre funded by the Florida Bar Foundation that 
provides legal services to the 300,000 farmworkers who toil in Florida’s fields and orchards: see 
<http://www.floridalegal.org/migrant.htm>. 

609 Caron, supra note 607. 

610 Immigrant Justice Clinic (Washington College of Law) and Global Workers Justice Alliance, Submission to 
the UN Committee on Migrant Workers Regarding Mexico’s Second Period Review (4-8 April, 2011), online: 
OHCHR <http://www2.ohchr.org/english/bodies/cmw/docs/ngos/IJC_GWJA_Mexcio14.pdf>.  
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legal claims.611 In addition, Caron realized that workers could not access legal services in 

their countries of origin for legal claims that arose in the USA because their legal 

advocates were not entitled to practice in the USA and did not have the legal resources 

or skills to do so.  

 

The GWJA began as an one-person operation out of Caron’s apartment in 

Brooklyn. From its humble beginnings, the GWJA has grown. It now employs seven full-

time staff members based in New York and one additional staff member based in 

Mexico. The major function of the GWJA is to train and equip its network of Defenders 

that consists of human rights organizations and individuals in migrant-sending 

countries. These Defenders facilitate legal claims by ensuring that workers who have 

returned to their home countries remain in contact with their USA-based legal 

advocates. Although the large component of the workers that the Defenders assist are 

migrant farmworkers, the Defenders also work with migrant workers in a variety of 

other occupations (e.g. restaurant workers, grocery store workers) that enter the USA 

through the H-2B visa program.  

 

6.2 Organizational matters 
 

The GWJA is a non-profit organization based in Brooklyn, New York City. It is 

governed by a Board of Directors consisting of 11 members.612 The Board members 

include a USA-based entrepreneur, a professor of law at Cornell, an accountant, a law 

                                                                    
611 Interview with Cathleen Caron, Executive Director of Global Workers Justice Alliance, conducted in 
Brooklyn, New York City (4 September 2014).  

612 Global Workers Justice Alliance, Board of Directors, online: GWJA 
<http://www.globalworkers.org/about-us/board-of-directors>.  
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partner, and NGO representatives from the USA, Mexico and Guatemala. Notably, 

Rebecca Smith, the Deputy Director of the National Employment Project, a major 

worker-advocacy body in the United States, sits on the Board. The GWJA also has a 

Board of Advisors made up of 11 members. Some of Board of Advisors’ distinguished 

members include: Mary Bauer (Director, Immigrant Justice Project, Southern Poverty 

Law Centre), Lance Compa (Professor, ILR School, Cornell University), and Jorge 

Bustamante (UN Special Rapporteur on Human Rights of Migrants). 

 

The GWJA’s staff in New York include: Executive Director, Managing Director, 

Policy Advocacy Manager, Policy Advocacy Coordinator, Program Assistant, Capacity 

Building & Communications Manager and Legal Manager & Staff Attorney. Both 

Cathleen Caron and Nan Schivone, the Legal Manager and Staff Attorney, have legal 

training and extensive experience working with the migrant worker population (two 

and half years in Caron’s case, and over 15 years in Schivone’s case). The GWJA is 

currently looking for a candidate to fill a newly created position: a Development 

Director to manage and spearhead its fundraising activities.  

 

The GWJA’s annual operating budget is approximately $600,000.613 It receives 

approximately 80% of its funding from philanthropic foundations, 15% from individuals 

and 5% from government.614 The GWJA has received large grants from the Ford 

Foundation and the MacArthur Foundation. For Caron, the process for applying and 

holding government funding is the most difficult part of fundraising, which explains the 

GWJA’s lack of reliance on this type of funding. The GWJA currently holds charitable 

                                                                    
613 As reported in IRS Form 990, October 2012. 

614 Caron, supra note 612. 
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tax status, which means that it must be careful about how its political advocacy is 

perceived. However, Caron argues that this does not unduly restrict the GWJA’s 

activities.615 The GWJA is looking to diversify its revenue streams and obtain a greater 

proportion of its funding from individuals.616 It is intended that the Development 

Manager will promote this new fundraising strategy. 

 

6.3 Channels of influence 

6.3.1 Building the capacity of USA employment advocates and Defenders 
 

The Defender network forms the backbone of the GWJA. The GWJA finds and 

trains organizations and individuals in migrant worker sending countries to form the 

network. The GWJA then links these defenders with employment advocates in the USA, 

acting as an intermediary to facilitate the litigation process.617 At present, the Defender 

network is made up of more than 30 organizations in Mexico, Guatemala, El Salvador, 

Nicaragua and Honduras.618 Most organizational members of the Defender network are 

not labour organizations; they include feminist, Indigenous and Catholic Church legal 

clinics. 619 The Defender network also includes three individual Defenders. 

 

The process of finding and selecting organizations to serve on the Defender 

network is done carefully. It involves members of the GWJA meeting with potential 

members in person and assessing their suitability for the program. Caron spent over two 
                                                                    
615 Ibid. 

616 Caron, supra note 607. 

617 Global Workers Justice Alliance, Legal Assistance Directory for Migrant Workers, online: GWJA 
<http://www.globalworkers.org/legal-directory>.  

618 Global Workers Justice Alliance, Defenders, online: GWJA 
<http://www.globalworkers.org/advocates/defender-network>. 

619 Ibid.  
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years selecting the first 13 organizations that would become the inaugural members of 

the Defender network, travelling around migrant sending countries for weeks at a time.  

One basic requirement for Caron was that the organization had a location in a 

geographical area that sends large numbers of migrant workers to the USA.620 Some of 

the other basic requirements were that the Defender had access to computers, staff and 

offices and that they had the capacity to do the work.621 Other factors which the GWJA 

considers in selecting Defenders today are that they have community trust and local 

knowledge.622 Caron says that she had least difficulty recruiting Defenders in Mexico 

and Nicaragua given the relative level of organization and sophistication of civil society 

actors; Guatemala presented more difficulty.623 Although not many of the Defenders 

undertake labour rights work as a part of their core mandates, they realize its 

importance.624 

 

Once the Defenders are selected, the GWJA runs a thorough training program 

designed to teach the members about the situation faced by the migrant workers. This 

includes training the Defenders on the dangers workers face during the recruitment 

process, their rights and entitlements while in the USA, the types of claims that USA 

advocates might bring on workers’ behalves, and the role that the Defenders can play in 

progressing cases that are in train in the USA. The training sessions typically last for 

three days and take place in Tapachula, Chiapas, Mexico. The first training session in 

                                                                    
620 Caron, supra note 607. 

621 Caron, supra note 612. 

622 Nan Schivone, Challenges in Transnational Litigation: Representing Absentee Migrant Workers in USA Courts, 
3rd ed. (New York: Global Workers Justice Alliance, 2012) at 44 [unpublished].  

623 Caron, supra note 607. 

624 Ibid. 
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2008 involved 23 advocates from 13 human rights organizations from Mexico and 

Guatemala. A flavour of the format of this session can be gained from this 

contemporaneous blog entry: 

 
The first day of the training was wonderful. Most of the advocates are lawyers and they 
soaked up the day’s intensive survey of USA employment law. All of the USA law topics 
were carefully chosen as most relevant to transnational migrant workers and based upon the 
manual meticulously elaborated over the past 1.5 years by consulting attorney Nan Schivone. 
Three experienced USA lawyers (two Global Workers board members and the Executive 
Director) conducted interactive trainings on the USA legal system (Latin American societies 
are based on the civil law system which contrasts with the USA common law approach), USA 
Civil Procedure (the USA system is quite unique and needed to be carefully explained to the 
foreign lawyers who will be working hand in hand with USA lawyers to make sure the 
workers can enforce their rights), Wage and Hour Laws (mostly concerning failure to pay a 
full days wage), Farmworkers, and Immigration law.625  
 

The second training session, held in November 2009, followed a similar format. The 

fourth training session, held in Tapachula, Mexico, contained a significant component on 

the SAWP and TFWP and on migrant workers’ entitlements under Canadian law. 

 

The GWJA also works to build the capacity of employment advocates in the USA 

by sharing the expertise they have acquired through working with the migrant worker 

population. The GWJA has produced a publication titled “Challenges in Transnational 

Litigation”, which provides a great deal of information about the procedural barriers to 

litigation that legal advocates in the USA face while representing migrant workers.626 

The GWJA has also produced a manual to help USA advocates navigate the Mexican 

banking system when sending money to clients in Mexico.627 In addition, the GWJA 

                                                                    
625 Global Workers Justice Alliance, Blog Entry: Tapachula, Chiapas, Mexico April 28, 2008, online: GWJA 
<http://www.globalworkers.org/tapachula-chiapas-mexico-april-28-2008>. 

626 Schivone, supra note 623. 

627 American University Washington College of Law Immigrant Justice Clinic, Centro de los Derechos del 
Migrante and Global Workers Justice Alliance, Money Transfers to Mexico: A Manual Examining the Transfer of 
Funds from USA Advocates to Clients in Mexico, 2nd ed. (New York: Global Workers Justice Alliance, 2014) 
[unpublished].   
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employs less formal methods of sharing their knowledge with USA advocates, for 

example through conversations with individuals and attendance at conferences such as 

the biennial conference of Farmworker Justice.  

 

6.3.2 Facilitating transnational enforcement 
 

The GWJA facilitates transnational litigation in two main ways. First, the GWJA-

trained Defenders work to inform migrant farmworkers of their rights in the USA prior 

to their departure. Awareness of rights is a crucial first step if migrant workers are to 

vindicate their rights. Second, the GWJA connects employment advocates in the USA 

representing migrant workers with its network of Defenders, so that employment 

advocates can still maintain contact with their existing or prospective clients when they 

have returned to their home country. By working with a Defender based in the worker’s 

home country, an employment advocate can overcome some of the procedural barriers 

created by evidence and court rules for litigants that reside outside the USA. 

 

The first step to improving migrant workers’ access to justice is to make them 

aware of their rights. In this regard, the GWJA produces current material on workers’ 

rights and entitlements while they are in the USA, as well as training material for the 

Defenders to distribute in their own countries prior to the workers’ departure for the 

United States. The Defenders are in a unique position to disseminate information to 

workers efficiently because they can utilize local partnerships and media to spread the 

message. For example, the Jornaleros SAFE project, which began in May 2010 as a joint 

endeavor between the GWJA and four Mexican organizations, estimates that it has been 

able to reach more than 100,000 workers through community radio to inform them of 
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their rights as agricultural workers.628  The Defenders also educated thousands of 

Mexican workers about the “Chamba Mexico” case, one of Mexico’s largest recruitment 

fraud schemes.629  

  

With regards to the second aspect of the GWJA’s work, migrant farmworkers 

have a number of claims they can bring in the USA depending on their circumstances 

and the state in which they worked. As discussed in Chapter 2, advocates can seek to 

privately enforce federal and state statute, either individually or as a part of a class 

action, and they may bring a private breach of contract action to remedy a violation of 

the Department of Labor regulations that govern the H-2A program. H-2A visa workers 

do not need to seek a redress through the Department of Labor prior to bringing a 

private action. In addition to the Department of Labor regulations, there are a number of 

other legal actions that a migrant farmworker may bring. The regular caseload of a 

farmworker justice legal organization gives us an indication of the types of actions that 

USA advocates can bring on behalf of farmworkers. Farmworker Legal Assistance based 

at the Cornell Law School, an organization with which the GWJA works closely, 

regularly helps its clients with the following claims: wage and hour; employment 

discrimination; occupational health and safety; family medical leave; anti-trafficking; 

asylum claims and withholding/cancellation of removal; visas for crime survivors; 

special immigrant juvenile status; and deferred action for childhood arrivals and 

deferred action for parental accountability.630 Workers may also have redress for actions 

                                                                    
628 Global Workers Justice Alliance, supra note 38. 

629 Global Workers Justice Alliance, Our Impact: Program Summaries (2014), online: GWJA 
<www.globalworkers.org>. 

630 Farmworker Legal Assistance, Farmworkers, online: Cornell Law School 
<http://www.lawschool.cornell.edu/Clinical-Programs/Farmworker-Legal-Assistance>.  



 192 

committed on their home country but which are in violation of USA law. For example, 

USA employment discrimination laws have extraterritorial application if a USA 

corporation, or an agent under the control of a USA corporation, perpetuates a 

violation.631 

 

Due to the temporary status of migrant workers, employment advocates face a 

number of significant barriers to bringing legal claims on behalf of migrant workers. At 

the outset, lawyers have difficulty getting access to the workers, who generally live in 

housing on the employers’ property.632 Employers zealously use trespass laws to prevent 

legal advocates getting access to the workers.633  If an advocate is seeking to commence a 

class action, she may have trouble locating the requisite number of workers. Even after a 

lawyer meets with a farmworker and obtains instruction to commence a legal claim, 

there also are several procedural rules that prevent migrant workers accessing justice.634 

Litigation in the common law courts can take several years to finalize from the first date 

of filing. It may be difficult for USA-based advocates to remain in contact with their 

clients and seek regular instructions because the worker may have returned to their own 

country and may be living in a remote village with limited access to telecommunication 

devices. This lack of contact also makes it difficult to distribute any settlement or award 

amount. Caron recounts a particularly distressing story from her early years of practice 

                                                                    
631 See e.g., Title VII, 42 USA Code § 2000e-1(c). 

632 Letter from Sarah Paoletti, Director of the Transnational Legal Clinic, University of Pennsylvania Law 
School on behalf of 26 migrant justice organizations to Emilio A ́lvarez Icaza Longoria, Executive Secretary, 
Inter-American Commission on Human Rights requesting a Thematic Hearing on Rights Violations of 
Human Rights Defenders Based on Denial of Access to Migrant Labor Camps in the United States (13 
August 2014) provided by Cathleen Caron.  

633 Judicial or Attorney General opinions providing limited access to employers’ premises for advocates are 
routinely ignored: ibid. 

634 Caron, supra note 607. 
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as an advocate where a successful award of damages could not be dispensed to the 

affected workers—Caron succeeded in a wage theft claim against a tomato grower; 

however, she was unable to locate more than 2,000 workers who were owed wages on 

account of them having left the USA. 635 In workers compensation claims, injured 

workers may be entitled to seek medical treatment in their home countries and to 

receive disability benefits.636 

 

Advocates need to be able to speak with their clients during all three stages of 

the trial process, and in the latter two, they may need the workers to be physically 

present. First, the advocates need to be able to receive instructions to determine which 

legal action to bring and to determine the particulars of the claim. Second, advocates 

need to prepare evidence for trial. This evidence is often in the form of depositions 

(sworn testimony) obtained in the lawyer’s offices, as well as documentary evidence. 

There is generally a presumption that litigants should be prepared to be deposed in the 

forum in which they brought their claim, although there are exceptions that allow for 

depositions to be conducted in another country if the local rule would result in any 

particular hardship.637 Third, although laws vary from state to state, some states require 

the litigant to appear at least once during the trial to provide sworn testimony and be 

available for cross-examination.638 For example, rule 43 of the Federal Rules of Civil 

Procedure require witness’ testimony to be taken in open court. However, there is some 

scope—although limited—for testimony to be provided remotely via videoconference, 
                                                                    
635 Caron, supra note 612.  

636 See e.g., AMS Staff Leasing, Inc. v. Arreola, 976 So. 2d 612, 616 (Fla. App. 2008) where the Florida Appeal 
Court found that a worker injured in Mexico was entitled to seek benefits for continued medical care with 
an orthopedic surgeon in Mexico and was also able to receive partial disability benefits. 

637 Schivone, supra note 623 at 23-6. 

638 Ibid. 
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or for a deposition to be used instead.639 In circumstances where the farmworker has 

returned to their own country, the rules of evidence and court rules can throw up 

several obstacles to advancing a claim through the courts.  

 

The primary role played by the Defender Network is assisting the USA-based 

employment advocates to carry out civil litigation by connecting them with its network 

of Defenders in Mexico, Guatemala, El Salvador and Nicaragua. The Defenders locate 

clients and recruit them to class actions; help clients answer interrogatories; organize 

telephonic or on-site depositions; and assist with settlement and award distribution.640 

The Defenders can navigate their local terrain with more ease, for example, 

circumventing some of the security threats created by the “Narco trade”.641 They may be 

able to find clients who have lost contact with their USA advocates, and through 

personal contact, convince workers to join a class action. In many cases, Defenders are 

able to carry out these tasks because the workers, who may be fearful or distrustful of 

outsiders for a multitude of reasons, repose trust in the Defenders by virtue of being part 

of the same local communities. 642  Although ongoing relationships between USA 

advocates and Defenders are hampered by the high turnover of staff, some USA 

advocates have continued to seek out the services of particular Defenders with whom 

they have previously worked.643 

 
                                                                    
639 Ibid at 34-7. 

640 Caron, supra note 608. 

641 Cathleen Caron, Lecture to the Greenwich Retired Men’s Association (2014), online: Vimeo 
<https://vimeo.com/76738730>.  

642 Whitney Eulich, “For Migrants, A Push for Cross-Border Justice”, The Christian Science Monitor (14 
December 2015), online: <http://humantrafficking.csmonitor.com/for-mexicos-migrants-push-for-cross-
border-justice >.  

643 Caron, supra note 608. 
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Defenders based in Mexico and Guatemala were instrumental to the success of 

two cases recently.644 The first concerned a claim against Vasquez Citrus based in 

Florida. Orange pickers under the H-2A scheme who were paid a piece rate alleged that 

they were not provided with the AERW rate for Florida. The class action that Florida 

Rural Legal Service initiated on behalf of the affected workers stalled because the USA 

Middle District Court of Florida required signed interrogatories be provided by the 

affected workers, and many workers had already returned to Oaxaca, Mexico. The 

GWJA connected Andrea Ortega of the Florida Rural Legal Service with a Defender 

based in the region, Maribel Garcia (Centro de Orientacion del Migrante de Oaxaco), who 

managed to collect the signed interrogatories. In another case, the Georgia Legal Service, 

which initiated a “collective action”645 under the federal wage and hour laws against 

Hendrix Produce for a violation relating to unpaid transportation costs, needed the 

services of a Defender in Guatemala, Aroldo Palacios Hernández, to obtain the workers’ 

signed consent. Both cases resulted in settlements.  

 

In most circumstances, the workers themselves do not have access to IT 

apparatus and offices, and the Defenders are able to provide these facilities. The 

Defenders usually come to an arrangement with the relevant USA advocate for 

payment—for example, a USA advocates usually pay Defenders US$15 per hour for 

their time. Caron describes this work of the Defenders as “effective, sustainable and 

impactful”, because in their absence, the workers would be forced to abandon their 

                                                                    
644 Nan Schivone, Legal Director, Global Workers Justice Alliance, Interview Conducted by Phone (6 January 
2015).  

645 A federal “collective action” functions essentially as an “opt-in” class action where the representative 
needs to obtain the consent of all parties before proceeding. 
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claims upon returning home.646 Even if the workers remain in the USA for the duration 

of their legal action, the Defenders’ services may be necessary to obtain documents still 

at home or take witness statements from other employees who have returned and could 

potentially corroborate the applicant’s version of events. At present, the Defenders who 

can help USA advocates operate mainly in Southern Mexico and Guatemala, El 

Salvador, Honduras and Nicaragua.647   

 

6.3.3 Political advocacy 
 

The GWJA engages in a significant amount of political advocacy by undertaking 

research, preparing reports, and working tactically with partner organizations to run 

campaigns.   

 

The research that the GWJA produces tends to be aimed at one of two audiences. 

The first type of research is directed at USA employment advocates and Defenders and 

is not generally released to the public. For example, the GWJA produced the 

“Challenges in Transnational Litigation: Representing Absentee Migrant Workers in 

USA Courts” and “Money Transfers to Mexico: A Manual Examining the Transfer of 

Funds from USA Advocates to Clients in Mexico” as resources for its partners.  

 

The second type of research is aimed at the general public, to raise awareness of 

the plight of migrant workers and the legal and social context that contributes to their 

mistreatment. Two examples of this form of research are illustrative. In 2012, the GWJA 

                                                                    
646 Caron, supra note 608. 

647 Global Workers Justice Alliance, Advocate Services, online: GWJA 
<http://www.globalworkers.org/advocates/advocate-services>.  
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produced a detailed report on the ad hoc visa system for guestworkers entering the USA 

called “Visas Inc.”. In introducing the 66-page report, Caron wrote: 

 
When we decided to look further into the system what we found was confounding and, 
ultimately, the reason for this report. We discovered a complicated, fragmented system 
that few understood well. It was also a place that has little room for the interests of 
foreign workers.648 

 
The Visas Inc. report is one of the few resources available that tracks the various 

guestworker programs and their use by industries and employers. The Visas Inc. report 

was written in consultation with 42 other organizations, and remains one of the most 

comprehensive treatments of the issue of the USA’s confused guestworker program. 

Another report produced by the GWJA was the “Jornaleros Mexicanos en EU Con Visa: Los 

Modernos Olvidados” report, which catalogued instances of abuse during the recruitment 

stage for agricultural workers under the H-2A scheme in Mexico. The Journaleros 

recruitment report was produced with aid of four other USA and Mexican CSOs. The 

research that the GWJA produces is generally focused on matters that have received 

little attention from academic researchers, governments or other parties.  

 

The GWJA undertakes a significant amount of political advocacy work. The 

research it produces tends to be at the centre of its advocacy work because most of the 

GWJA’s campaigns are aimed at increasing awareness of the treatment of migrant 

workers among government representatives and the general public. The GWJA uses a 

compelling mix of hard empirical data and moving personal testimonies of workers to 

ensure its campaigns have maximum impact. For example, as a part of the Jornaleros 

recruitment campaign, the GWJA and its partner organizations interviewed 538 

workers. The final report contains both statistics that highlight the extent of recruitment 
                                                                    
648 Sukthankar, supra note 19 at 5.  
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abuses (e.g. 62% of H-2A workers interviewed reported that they were required to pay 

for all or part of their transportation costs, in violation of Mexican and American law)649 

and testimony from individual workers about their experience of the recruitment 

process.  

 

The GWJA campaign efforts target governments and public agencies to change 

their legal and policy underpinnings of labour migration programs. The GWJA lobbies 

federal government agencies by participating in agency comment procedures. Recently, 

the GWJA provided detailed comments in favour of the Department of Homeland 

Security’s and Department of Labor’s proposal to reform the H-2B program, which 

would strengthen oversight, introduce more stringent labour market testing, address 

recruitment abuse, and bolster enforcement efforts.650 The GWJA has been a prominent 

voice during the recent immigration reform debate, providing vital information about 

the current visa system and highlighting its impact on the lives of temporary foreign 

workers. Where governments have not been amenable to the GWJA’s efforts, it has not 

hesitated to use international fora as leverage to shame governments to take action. In 

August 2014, the GWJA was part of a consortium of legal centres that co-authored a 

submission to a thematic hearing of the Inter-American Commission on Human Rights 

on the topic of migrant workers.651 This submission took issue with the USA’s failure to 

                                                                    
649 Global Workers Justice Alliance, supra note 38.  

650 Nan Schivone, Submission Re: RIN 1205-AB76, Temporary Non-Agricultural Employment of H-2B Aliens in the 
United States 80 Fed. Reg. 24, 042-144 (29 April 2015), online: GWJA 
<http://www.globalworkers.org/sites/default/files/GWJA%20comments%20RIN%201205-AB76.pdf>.  

651 Paoletti, supra note 633.  
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allow for unencumbered access to migrant workers for unions and employment 

advocates.652 

 

6.3.4 Building the capacity of other actors 
 

The GWJA has worked directly with American consular staff to inform them of 

recruitment fraud and the ways in which the consular staff could assist. The GWJA has 

also worked with USA consular offices to have some material distributed to workers 

when they come in to file their visa application.653 In fact, some of the Consular offices in 

Mexico distributed pamphlets to workers informing them about their rights under the 

H-2A and H-2B visa schemes as well as recently passed anti-trafficking legislation.654  

 

6.4 Analysis and evaluation 

6.4.1 How well does the GWJA exert influence and how could it do 
better? 

 
In a context where public enforcement of statutory rights is fairly weak in the 

USA, the private litigation supported by the Defenders and the GWJA, seeks to vindicate 

rights through judicial remedies.655 These private actions fill the enforcement void left by 

public agencies that are failing the migrant farmworker community. Private litigation 

has three main benefits. First and foremost, it provides remedies for workers who have 

been denied their entitlements. Second, it acts as a deterrent to the specific employer 

targeted by the action, sending a message that any future violation will be remedied. 
                                                                    
652 Ibid.  

653 Caron, supra note 607. 

654 Ibid. 

655 DOL enforcement of the regulation that applies to H-2A workers is insufficient: see e.g., Newman, supra 
note 55. 
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Finally, private actions can also act as a general deterrent to other farm employers in the 

same industry or locality who have long operated under the assumption that they 

would face no consequences for breaching the employment rights of their farmworkers.  

 

Class actions in particular are an efficient way of achieving all three of these 

objectives. Individual private actions for individual farmworkers are not usually viable 

because of the small amounts of money involved—even if the action is successful, the 

amount recovered might not meet the legal costs of bringing the claim. Class actions 

allow employment advocates to aggregate a number of claims so that the sum awarded 

will meet all legal fees. Further, class actions increase the penalty for employers, creating 

more credible specific and general deterrent effects.  

 

The GWJA network mostly uses litigation to influence employers to respect the 

existing rights of migrant workers and provide them with their entitlements. However, 

there is little evidence that this litigation is being utilized to open up a dialogue with the 

employer or industry to prevent future infractions; that is, enhancing the potential for 

deterrence to work. While the litigation the GWJA facilitates is extremely important in 

terms of allowing migrant workers to realize their rights, these successes are unlikely to 

flow more generally unless politically organized groups can leverage the court decision 

to change the employment practices of that employer and other employers in that 

region. If private litigation is conceived of in this way—as a weapon in the arsenal of 

political action—the positive impact of a private action is likely to cascade and affect 

many other workers. In many respects, this is what good regulators do. They use 

penalties and sanctions as bargaining chips to drive long-term change in the employer’s 



 201 

systems as well as in the industry more generally. That is, long-term compliance is the 

ultimate goal of regulators’ work. Similarly, if the GWJA network hopes to fill the 

enforcement gap left by derelict enforcement agencies, GWJA network members need to 

think in these terms.    

 

Another way in which the GWJA network could improve the impact of its 

litigation is to think about their legal advocacy work through the prism of “transnational 

litigation” outlined by Koh and described in Part 4.5.4.656 In summary, Koh proposes that 

litigants can promote human rights more effectively by bringing claims in multiple 

jurisdictions as well as in international fora to articulate norms that could dissipate and 

affect other jurisdictions/fora. Analyzing the GWJA network’s litigation strategy 

through this framework shows that the GWJA’s legal strategy has significant unrealized 

potential. The GWJA network is in the early stages of bringing litigation in multiple fora 

(most claims are brought in the USA, although in multiple states and federally). The 

legal claim commenced by the Defenders to enforce Art. 28 of the Mexican Labor Code 

provides an example of transnational public litigation because it represents an effort to 

also use the laws of sending countries for the workers’ benefit.657 As sending states 

strengthen local laws, and as legal capacity to bring claims gradually develops among 

the Defenders, Caron predicts that the network will start to engage in more litigation in 

migrant-sending countries.658 Another recent case that the GWJA was involved in shows 

promise in this respect. A number of USA advocates, including the GWJA, lodged a 

                                                                    
656 Koh, supra note 504. 

657 Global Workers Justice Alliance, Recruitment Rules: Countries of Origin—Comparative Analysis of 
Recruitment Laws in Mexico, Guatemala, El Salvador, Honduras and Nicaragua for Workers Abroad (2015) 
[unpublished]. 

658 Caron, supra note 607. 
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complaint in 2014 in the Inter-American Commission on Human Rights, arguing that the 

USA federal, state and municipal governments colluded with employers in preventing 

advocates from accessing migrant farmworkers housed on private property. The 

complaint sought to provoke the Inter-American Commission on Human Rights to 

articulate a norm on camp access (by invoking the USA’s international law obligations) 

that might not strictly bind the USA but that could be used in the context of local 

campaigns to address this issue. If the Inter-American Commission on Human Rights 

were to make a finding in favour of camp access, this could also potentially be 

something that sending countries could be pressured to raise with the USA government. 

At present, these isolated cases are not, however, part of a grand transnational legal 

strategy. With the passage of time though, the GWJA’s network of USA advocates and 

Defenders could be persuaded to focus its work in this direction.   

 

6.4.2 Promoting acceptable working conditions 
 

How can we evaluate the effectiveness of the GWJA’s work? One measure might 

be to look at the lost wages recovered by USA employment advocates working with 

Defenders as well the workplace rights that workers have been able to claim. Aroldo 

Palacios, a Defender from Huehuetenango, Guatemala opines that: 

 
If it weren’t for Global Workers Justice Alliance and the Global Workers Defender 
Network, most Guatemalan migrant workers would not be able to access justice in 
defense of their labor rights. The exploitation and injustices these workers face in the 
recruitment process, from their transfer and working conditions, to their return home 
would be much greater.659 

 

                                                                    
659 Global Workers Justice Alliance, Year in Review: 2014, online: GWJA 
<http://www.globalworkers.org/our-work/successes/2014-year-review>. 
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It is clear that the GWJA’s work has facilitated actions that have managed to win redress 

for hundreds of migrant farmworkers. No doubt these actions have deterred the bad 

employer behaviour because farm employers must now factor in the risk of being at the 

receiving end of an employment-related action, and potentially even a class action, if 

they fail to provide their migrant workers with their entitlements. In this sense, the 

GWJA’s work in facilitating private litigation that would otherwise be impeded by 

migrant workers’ transnational situation is an important piece in the puzzle of 

addressing unacceptable forms of work for migrant farmworkers.  

 

Another aspect of the GWJA’s work deserves mention. Pursuing the elimination 

of unacceptable forms of work for migrant farmworkers highlights some of the 

limitations of existing state-centred enforcement strategies. While public agencies may 

be able to address violations that occur in the USA, violations that occur at the start of 

the labour migration process—for example, during recruitment—often need to be 

tackled in the workers’ home countries. Public agencies in the USA are powerless to 

challenge these abuses because either USA law does not have extra-territorial 

application, the relevant USA laws are weak or absent, or detecting violations in these 

instances is difficult for USA-based agencies. The GWJA proves that a strategic CSO can 

intervene to help address the gaps of existing models of rights vindication by 

distributing information to workers, warning workers to avoid particular labour 

recruiters, and even in some cases, using domestic laws in the workers’ sending 

countries to rectify abuses. The GWJA is also involved with building the capacity of local 

advocates to challenge these issues in their own countries. That is, the GWJA network 
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engages in types of activities that state regulatory agencies would have difficulty doing 

given their narrow mandates. 

 

6.4.3 Insights on organizational forms 
 

There are two important lessons to be learned from the GWJA. The first relates to 

the longevity of a funding model that is heavily reliant on private philanthropic funding 

and the importance of diversifying revenue streams. The second relates to the power of 

networks to amplify the influence of even relatively small CSOs and promote the 

efficient use of resources.  

 

At present, the GWJA obtains the majority of its funding from large private 

philanthropic foundations: the McArthur Foundation and the Ford Foundation. These 

foundations provide crucial seed funding to numerous progressive social causes. 

However, there are quite a few drawbacks to relying on this type of funding. First, the 

money can suddenly disappear if a foundation decides that its priorities lie elsewhere. 

The loss of any one of these funding sources would have a disastrous impact on the 

GWJA, although presumably, enough notice would be provided to allow for remedial 

measures to be taken.  Second, the process of applying for these funds, abiding by the 

terms of award, and completing acquittal reports is extremely resource-intensive. As a 

result, the GWJA is looking to diversify its funding by appealing to individual donors. 

The benefits of looking to this constituency for funding is that the accountability 

measures would be less onerous, although significant efforts would need to be expended 

on publicity and marketing to attract these donations in the first place. Caron hopes to 
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use the fact that the GWJA is based in New York, the hub of finance in the USA, to her 

advantage in pursuing this strategy.660 

 

The second organizational lesson to emerge from the study of the GWJA is that 

there is power in coalitions. The GWJA sits at the centre of a dense network of 

relationships that exist between various CSOs and individuals based in migrant-sending 

countries and employment advocates in the USA. There are several elements that bind 

the GWJA, Defenders and the USA-based employment advocates together. They are 

bound by a shared set of values that prioritize the dignity and fair treatment of migrant 

workers. The USA advocates who represent migrant farmworkers engage in litigation as 

a strategy to ensure that workers are treated fairly and according to the law. Some of 

these advocates and organizations view rights litigation as a means to an end. For 

example, organizations such as the Southern Poverty Law Centre, which came of age 

litigating against segregation laws, represent migrant workers in court as part of a 

strategy to achieve broader systemic change. Other organizations, such as the Florida-

based Migrant Farmworker Justice Project, restrict their mandate to ensuring that 

farmworkers can enjoy their legal rights. Despite these differences, these advocates are 

spurred on by a value system that includes racial justice and labour rights. Similarly, the 

network of Defenders come from a variety of backgrounds—some are religiously 

inspired, while others are founded on strong opposition to forms of exploitation along 

the lines of race, gender or age. Despite this large variance, Caron explains that she had 

little difficulty recruiting Defenders to join her network—the major issue that hindered 

participation was the fact that some putative Defenders simply did not have the capacity 

                                                                    
660 Caron, supra note 607. 
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to take on more work, especially if it was not directly related to their primary 

mandates.661 The GWJA’s experience reinforces the notion that actors can be mobilized 

to act on the basis of values in a fairly general sense. That is, actors engaged in 

progressive work can be persuaded to work on behalf of migrant farmworkers on the 

basis of higher-order ideals such as justice and fairness.  

 

This network is also linked together by instrumental interests because each has 

an interest in sharing resources to implement its mandate with the efficient expenditure 

of resources. Different actors contribute various resources in efforts to vindicate the 

migrant workers’ rights. The USA advocates contribute their legal expertize and 

financial resources to initiate a legal claim in USA courts. The USA-based employment 

advocates also provide financial resources directly to the Defenders for their time. The 

Defenders contribute their strategic position with the migrant workers once they have 

returned to their home countries. The Defenders are strategically located in terms of 

physical proximity, and more relevantly in some cases, they have the trust of the 

workers. Workers can be fearful and distrustful of USA advocates and their promises to 

protect their rights through the USA legal system, a system that has in most cases 

manifestly failed them. By virtue of belonging to the same community as the workers, 

the Defenders can act as an important intermediaries. The transnational network in this 

case efficiently mobilizes resources in the USA and the migrant-sending countries to 

advance farmworkers’ interests.  

  

The role played by the GWJA in the emergence of this transnational network also 

highlights the role of “political entrepreneurs.” Keck and Sikkink observe that 
                                                                    
661 Ibid. 
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transnational advocacy networks do not simply emerge when the circumstances are 

right—they require the initiative of political entrepreneurs.662 In this case, it is clear that 

this particular transnational advocacy network would not have come into being if not 

for the enterprising attitude of the GWJA, which saw a huge advantage in drawing 

together actors from migrant-sending and migrant-receiving countries, sharing 

information and resources, and cooperating in joint efforts. As the impetus behind the 

initiative, the GWJA bears much of the responsibility for its ongoing success. It is the 

GWJA that finds and trains the Defenders, maintains a database of USA employment 

advocates, and facilitates connections between the two groups. The role played by the 

GWJA in the emergence of this network demonstrates that the small CSOs with 

relatively modest budgets can have an enormous impact if they learn to work tactically 

with other organizations and forge relationships based on various types of community.  

  

                                                                    
662 Keck and Sikkink, supra note 431.  
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7 Case study 3: Coalition of Immokalee Workers 
 

The Coalition of Immokalee Workers (CIW) is best known for the Fair Food 

Program, which presently operates in the tomato industry in Florida, USA. The Fair 

Food Program binds participating large-scale buyers of tomatoes, such as fast food 

franchises and supermarkets, to purchase tomatoes from growers observing labour 

standards set out in the Fair Food Code of Conduct & Selected Guidance (Code of Conduct). 

The CIW wields the threat of consumer boycotts and reputational damage to pressure 

businesses at the top of the supply chain to purchase their products exclusively from 

participating growers.  

 

The Code of Conduct regulates working conditions such as wages, health and 

safety, workplace violence, and anti-discrimination. It also contains a sophisticated 

dispute resolution process that allows workers to make complaints about violations 

without fear of reprisal. Further, compliance with the Code of Conduct is subject to 

regular external auditing. The dispute resolution and auditing is carried out by an 

independent organization called the Fair Food Standards Council (Standards Council). If 

a grower refuses to sign on to the Code of Conduct, or is found in persistent breach of its 

terms, it loses the ability to sell produce to participating buyers. At present, the Fair 

Food Program covers 90% of tomato growers in Florida.663  

 

 

 

                                                                    
663 Coalition of Immokalee Workers, Campaign For Fair Food, online: CIW <http://ciw-online.org/campaign-
for-fair-food>. 
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7.1 Background and history 
 

Agriculture is one of Florida’s most significant industries, with crop, livestock, 

forestry, and fisheries production contributing a direct output of about US$11.57 billion 

annually.664 Florida’s two biggest crops are citrus and tomatoes—Florida accounts for 

65% of the United State’s total citrus production665 and supplies 50% of its tomatoes.666 

During the winter months, Florida provides for 90% of the country’s tomato needs.667 

This makes Florida the largest producer of fresh tomatoes in the United States.668 The 

tomato industry in Florida is worth a total of $619 million.669 Most of Florida’s tomato 

growing is centred on the southern counties. It is difficult to say what twist of fate made 

Florida the epicenter of the USA’ tomato farming—Barry Estabrook wryly notes out that 

beside its year-around warm weather, Florida is not ideally suited for growing tomatoes 

because of its pervasive humidity, nutrient-deficient sandy soil, and legions of potential 

animal, fungal and bacterial pests.670 

 

Tomato farming, much like other forms of horticultural production, has gone 

through a recent period of consolidation, and as a result, the industry is dominated by a 

                                                                    
664 University of Florida IFAS, Food & Resources Economics Department, Economic Contribution of 
Agriculture, Natural Resources, and Food Industries in Florida in 2014 (23 August 2015): online: University of 
Florida <http://fred.ifas.ufl.edu/pdf/FE969-FullReport.pdf>.  

665 Florida Department of Agriculture and Consumer Services, Florida Agriculture Overview and Statistics, 
online: Department of Agriculture and Consumer Services <http://www.freshfromflorida.com/Divisions-
Offices/Marketing-and-Development/Education/For-Researchers/Florida-Agriculture-Overview-and-
Statistics>. 

666 Fair Food Standards Council, Fair Food Program Report, 2011-2013 (2013), online: Fair Food Standards 
Council <http://fairfoodstandards.org/cms/wp-content/uploads/2015/08/13SOTP-Web.pdf>. 

667 Steven Greenhouse, “In Florida’s Tomato Fields, a Penny Buys Progress”, The New York Times (24 April 
2014), online: NYT <http://www.nytimes.com/2014/04/25/business/in-florida-tomato-fields-a-penny-
buys-progress.html>.  

668 Kristofer Rios, “After Long Fight, Farmworkers in Florida Win an Increase in Pay”, The New York Times 
(18 January 2011), online: NYT <http://www.nytimes.com/2011/01/19/us/19farm.html>. 

669 Florida Tomatoes, Tomato 101, online: <http://www.floridatomatoes.org/tomato-101>. 

670 Estabrook, supra note 116 at 19-34. 



 210 

number of key players. Twenty years ago there were almost three hundred commercial 

tomato farmers.671 There are roughly a dozen large agribusinesses active in growing 

tomatoes in Florida today.672 The producers sell their tomatoes almost entirely to tomato 

brokers, and retailers and fast food chains purchase their tomatoes directly from these 

brokers.673 

 

The cultivation and harvesting of tomatoes is a labour-intensive process. 

Florida’s warm subtropical climate allows tomatoes to be harvested all year around. The 

harvesting must be done by hand, and approximately 33,000 workers are needed to 

handpick the fruit each year.674 For its labour needs, the tomato industry depends on 

immigrant and “non-white” local workers—currently 50% of whom are Mexicans, 30% 

Guatemalan, 10% Haitian, and 10% African-American.675 A very large proportion of 

these—up to one half—may be undocumented workers who do not have the proper 

work authorizations to work in the United States.676   

 

Labour conditions on Florida’s tomato farms used to be some of the worst in 

agriculture in the country. Prior to the CIW’s efforts, workers would toil for 10-12 hours 

each day in blistering heat to pick to pick tomatoes for which they were paid 40 cents a 

                                                                    
671 Michael Husebo, Labour Agency Beyond Unions: The Coalition of Immokalee Workers and Faith-Based 
Organization (Master of Arts Thesis, Georgia State University, 2011) at 24. 

672 Estabrook, supra note 116 at 123 and 129. 

673 Andre C. Drainville, “Present in the World Economy: The Coalition of Immokalee Workers (1996-2007)” 
(2008) 5:3 Globalizations 357 at 359. 

674 Florida Tomatoes, supra note 670.  

675 Drainville, supra note 674 at 359. 

676 Oxfam America, Like Machines in the Fields: Workers Without Rights in American Agriculture (2004) at 19, 
online: Oxfam <http://www.oxfamamerica.org/static/media/files/like-machines-in-the-fields.pdf>. 
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bucket (roughly 32 lbs. of tomatoes).677 This meant that workers were forced to pick close 

to 2 tonnes of tomatoes (or 125 buckets) to make $50 per day.678 Rest period were rare or 

non-existent. Female workers complained of sexual harassment and routinely being 

asked to provide sex in exchange for ongoing work.679 Even slavery and human 

trafficking were not unheard of—the Department of Justice brought seven claims of 

servitude against farm labour operations between 1998 and 2013.680 In this period, law 

enforcement authorities released more than 1,200 workers held as slaves by crew 

bosses.681 

 

The CIW is a farmworker-led CSO based in Immokalee, a small town in the 

Southwest side of the horn of Florida. Its permanent population is small, but it swells 

during the harvest season with the influx of migrant workers, who gather from near and 

afar looking for work on the fields. Immokalee sits at the centre of Florida’s tomato 

farming area. The CIW was born out of a conversation between a dozen or so 

farmworkers in a room loaned by a local church in Immokalee in 1993.682 These workers 

came from a variety of countries, including Mexico, Haiti and Guatemala. The workers 

discussed their working conditions: wages, for example, had been stagnant for tomato 

farmworkers since 1978.683 Other labour abuses were prevalent, and state agencies 

                                                                    
677 Eric Schlosser, “Penny Foolish”, New York Times (29 November 2007), online: NYT 
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seemed unwilling or unable to act. It was decided that some form of action was 

necessary to drive change because it would not come of its own accord. From 1993 and 

1998, the workers organized a number of work stoppages to highlight the conditions 

that they worked under and to agitate for change. The CIW also organized a well-

publicized hunger strike. Through the power of these strikes and protests, the CIW 

succeeded in obtaining wage increases for tomato farmworkers in the vicinity of 13-

25%.684  

 

However, the CIW soon had to acknowledge that the cost pressures farmers 

faced from consolidated buyers did not leave them much room to maneuver on labour 

expenses. As a result, the CIW designed the Fair Food Program that applies pressure on 

buyers at the top of the supply chain, such as supermarkets and fast food chains, to pay 

1 penny per pound more for the tomatoes that can be directly passed down to workers. 

The Fair Food Program is a thoroughly innovative form of private regulation that takes 

account of the structure of the tomato industry. The CIW is currently working to expand 

the Fair Food Program to other nearby states (Georgia, South Carolina, North Carolina, 

Virginia, Maryland, New Jersey) and other crops (peppers and strawberries).685 

 

7.2 Organizational matters 
 

The CIW is a “participatory, grassroots-led organization with a broad base of leadership 

built on a foundation of consciousness”, according to Greg Asbed, one of the CIW’s 

                                                                    
684 Drainville, supra note 676.  

685 Interview with Marley Moynahan, Communications Officer, Coalition of Immokalee Workers conducted 
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founders.686 Asbed worked at the Florida Rural Legal Service prior to starting the CIW, 

and he also harvested watermelons in Florida, Georgia, Missouri and Delaware. The 

CIW has about 4,500 members although formal membership confers few additional 

entitlements. 687 All tomato workers in Immokalee and surrounding regions are welcome 

to join a “fluid Board” of self-appointed members that meet on a monthly basis to 

determine the CIW’s campaign directions.688 Another member of the CIW’s leadership 

team is Gerado Reyes Chavez, who is today the CIW’s most identifiable face. 

 

The CIW sees itself as leading a grassroots, democratic, worker-led movement 

built on the principles of popular education, leadership development and protest 

action.689 Each Wednesday at 7 pm, workers gather at the CIW’s headquarters to 

participate in a social function that is usually preceded by some act of political 

consciousness-raising. Depending on the time of year, these meetings can attract close to 

60 people.690 The community centre itself is an open space, its walls covered in activist 

posters and other artwork. It contains a library, computer terminals, a radio 

broadcasting station and a co-op store that sells produce at wholesale prices. 

 

Most of the CIW’s funding currently comes from donations from philanthropic 

foundations or individuals. These amounts pay the CIW’s operating costs and staff 
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wages. The CIW is currently in the process of designing a Fair Food certification scheme 

that it can license to generate revenue on a more sustainable basis into the future.691 The 

Fair Food certification would entitle retailers to mark either the tomatoes they are selling 

with a sticker or to have a point-of-sale display indicating that they are participating in 

the Fair Food Program. 

 

The CIW works closely with the Standards Council, an independent body that 

the CIW set up to monitor the Fair Food Program and receive complaints from 

workers.692 Judge Laura Safer Espinoza, who is a retired judge of the New York Supreme 

Court, currently heads the Standards Council.693 The Standards Council employs nine 

Human Rights Investigators/Compliance Monitors, whose primary responsibility it is to 

conduct onsite audits of growers’ operations, which include: conducting interviews with 

workers, supervisors and management; reviewing payroll records; receiving complaints 

through a 24-hour hotline and working towards their resolution; preparing corrective 

action plans; and research and report writing.694 The Standards Council is funded by 

$900,000 in multi-year grants provided by philanthropic organizations, such as the 

Kresge and the Kellogg foundations.695 

                                                                    
691 Ibid. 

692 Some workers still complain directly to the CIW, especially if they have migrated north to other states to 
work on other crops and they encounter problems. In these instances, the CIW informs workers of their 
rights, intercedes with their employer on the employee’s behalf, or flags the attention of law enforcement or 
regulatory agencies if appropriate: ibid. 

693 Fair Food Standards Council, Judge Laura Safer Espinoza, online: Fair Food Standards Council 
<http://fairfoodstandards.org/Judge_Safer_Espinoza.html>. 

694 Fair Food Standards Council, Employment Opportunities, online: Fair Food Standards Council 
<http://fairfoodstandards.org/jobs.html>. 

695 Amy Bennett Williams, “Fair Food Standards Council Oversees Compliance in Order to Protect Tomato 
Pickers”, news-press.com, online: USA Today <http://archive.news-press.com>. 
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7.3 Channels of influence 

7.3.1 Political advocacy 
 

Since 2000, the CIW has been campaigning to pressure large buyers of Florida’s 

tomatoes to sign on to the Fair Food Program. The CIW first targeted the fast food giant, 

Taco Bell, owned by Yum! Foods and which also owns the KFC and Pizza Hut chains. 

The CIW sought to enter into an agreement with Taco Bell for it to pay 1 penny more for 

each pound of tomatoes purchased from Florida’s farmers. This wage premium could 

then be passed down directly to the workers to supplement the farmworkers’ wage rate. 

At first, Taco Bell was unwilling to agree to the CIW’s terms, citing the fact that the 

working conditions in its suppliers had little to do with the company. After a grueling 

five year campaign, Yum! Foods eventually capitulated. The campaign against Taco Bell 

included: 

 
… a national farmworker boycott of Taco Bell, a 10-day hunger strike in 2003, a 44-mile 
march in 2004, and four national “Taco Bell Truth Tours” that culminated with protests 
outside Taco Bell’s national headquarters in Irvine, Calif., Yum! Foods, Taco Bell’s parent 
corporation.696 

 

Three factors contributed to the success of this campaign. First, the Fair Food Program 

was able to position itself as a human rights and anti-slavery campaign as opposed to a 

campaign purely about collective labour rights, which made it more palatable to a 

broader audience. 697 Asbed points out however that the CIW did not choose the 

discourse of human rights for purely strategic reasons; rather it was an “organic” 

response to the extreme exploitation farmworkers faced.698  

                                                                    
696 Geoff Gilbert, “The Coalition of Immokalee Workers Takes Aim at Wendy’s”, In These Times (2 March 
2015), online: In These Times 
<http://inthesetimes.com/working/entry/17701/coalition_of_immokalee_workers_wendys>. 

697 Sellers, supra note 681 at 25. 

698 Asbed, supra note 690 at 3.  
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The second reason for the CIW’s success was the strong relationships that it built 

with sympathetic groups, such as churches and student groups. 699  The 

Student/Farmworker Alliance (SFA), a national network of students and young people 

working with the CIW was formed in 2000 to help coordinate the Fair Food Campaign 

on campuses.700 Students ran campaigns at close to 300 colleges.701 The campaign also 

got support from Church groups, with both the National Council of Churches and the 

Roman Catholic archbishop of Los Angles, Cardinal Roger Mahony, calling on Taco Bell 

to commence discussion with the CIW. 

 

The CIW’s national campaign, run in concert with students and faith groups, was 

able to cause commercial damage to Taco Bell and credibly threaten Taco Bell’s 

reputation. The boycott of Taco Bell that the CIW called between 2000 and 2005 was 

aided by the SFA, which managed to pressure 25 schools, colleges and universities to 

either remove or prevent new Taco Bell restaurants opening or to end sponsorship 

agreements with Taco Bell.702 Student allies on university campuses especially played a 

key role in the CIW’s efforts to threaten Taco Bell’s reputation because many of its 

customers belonged to the 18-24 demographic.703 

 

                                                                    
699 Joann Lo and Ariel Jacobson, “Human Rights from Field to Fork: Improving Labor Conditions for Food-
Sector Workers by Organizing Across Boundaries” (2011) 5:1 Race/Ethnicity: Multidisciplinary Global Contexts 
61. 

700 Student/Farmworker Alliance, Our Story, online: SFA <http://www.sfalliance.org/our-history>.   

701 Duncan Campbell, “Taco’s Tomato Pickers on Slave Wages”, The Guardian (17 March 2003), online: The 
Guardian <http://www.theguardian.com/world/2003/mar/17/usa.duncancampbell>. 

702 Ibid.  

703 Ibid. 
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When Yum! Foods finally capitulated, the Carter Centre, founded by former 

President Jimmy Carter, helped negotiate the deal between the parties in 2005. The 

specific agreement required Yum! Foods to purchase its tomatoes from suppliers that 

were certified by the CIW as committed to passing on the 1 penny per pound wage 

premium directly to the workers. These agreements are not available to the public 

because the signees claim that it contains commercially confidential information about 

their supply chains.  

 

After further campaigning, the CIW was able to pressure McDonalds in 2007 to 

agree to its terms. Burger King, Whole Food Market and Subway followed suit in 2008. 

These campaigns did not institute a boycott, perhaps because the bruising Taco Bell 

campaign was sufficient to serve as a warning. Other, newer campaign tactics were 

used. For example, in the course of the campaign against Burger King, the CIW and 

Oxfam proposed a shareholder resolution to require Burger King to undertake a 

thorough review of labour and environmental issues in its supply chain, which garnered 

the support of an unprecedented 35% of shareholders.704  

 

The other large consumers of Florida’s tomatoes were food service companies, as 

well as the giant supermarkets, and these were the next targets of CIW’s campaign. In 

March 2009, the SFA launched its “Dine with Dignity” campaign to pressure food 

service providers on campus to join the Fair Food Program.705 This ultimately led to Bon 

Appétit, Compass Group, Aramark and Sodexo acceding to the CIW’s demands. Trader 

Joe’s, Chipolte and Mexican Grill signed on in 2012, and Walmart and Fresh Market 

                                                                    
704 Estabrook, supra note 116 at 113. 

705 Ibid. 



 218 

signed in 2014. The agreement with Walmart was particularly significant because it sells 

20% of the United States’ fresh tomatoes year-round.706 Walmart also agreed to apply the 

Fair Food Program to its tomato growers in Georgia, South Carolina, Virginia and other 

parts of the East coast as well as to its strawberry and apple suppliers.707 Walmart’s 

accession to the program also had enormous implications given its market reach and 

notoriety for dismissing workers’ concerns.708 In 2012, President Obama announced that 

the USA Agriculture Department would purchase its tomatoes from the Fair Food 

Program for the school lunch program.709 There are still a number of businesses that 

operate in Florida that have not yet signed an agreement with the CIW—Wendy’s is the 

last of the five major fast food corporations and the Publix supermarket chain is one of 

the few remaining retailers.710 These corporations are currently the targets of a wide-

ranging campaign. The CIW called a boycott against Wendy’s in February this year. 

 

Despite the growing list of tomato purchasers agreeing to buy only from 

participating growers, many farms initially refused to sign on to the Fair Food Program. 

This is not surprising because implementing the terms of the Code of Conduct among its 

workforce would result in some initial costs as well as greater ongoing expenditure on 

labour costs. For example, Pacific Tomato Growers reported that the company spent 

                                                                    
706 Greenhouse, supra note 668. 

707 Gilbert, supra note 697. 

708  Susan L. Marquis, “Wal-Mart Chooses Fairness, Giving Farmworkers a Boost”, Orlando Sentinel (6 
February 2014), online: Orlando Sentinel <http://articles.orlandosentinel.com/2014-02-06/news/os-ed-fair-
food-program-020614-20140205_1_tomato-fields-fair-food-program-wal-mart-stores>.  

709 Holly Burkhalter, “Fair Food Program Helps End the Use of Slavery in the Tomato Fields”, The 
Washington Post (2 September 2012), online: The Washington Post 
<https://www.washingtonpost.com/opinions/fair-food-program-helps-end-the-use-of-slavery-in-the-
tomato-fields/2012/09/02/788f1a1a-f39c-11e1-892d-bc92fee603a7_story.html>.  

710 The following corporations have signed Fair Food Agreements with the CIW (current as at 19 March 
2015): Aramark, Bon Appetit Management Company, Burger King, Chipotle Mexican Grill, Compass Group, 
The Fresh Market, McDonald’s, Sodexo, Taco Bell, Trader Joe’s, Subway, Walmart and Wholefoods.  
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$5,000 on shade tents, $50,000 for an improved water drinking system in addition to 

wage costs for the time spent on waiting (which was previously unpaid).711 It was not 

until 2010, five years after Taco Bell joined the Fair Food Program, that Pacific Tomato 

Growers, which was one of the largest tomato growers agreed to the Code of Conduct. A 

few weeks later, Lipman Produce, the country’s biggest tomato producer, also signed 

on. The major industry body—Florida Tomato Growers Exchange—proved initially to 

be an impediment to more widespread acceptance to the Code of Conduct because it 

threatened its members with US$100,000 fines if they cooperated with the CIW.712 

However, in late 2010, the Tomato Exchange capitulated and signed an agreement with 

the CIW, which extended the protections to include a complaint resolution process, 

workplace health and safety Committees, and a process for educating farmworkers on 

their rights under the Code of Conduct.713 As a result of this agreement, the Code of 

Conduct has been in place since the 2011-2012 growing season.  

 

7.3.2 Developing a private regulatory system 
 

The Fair Food Program represents a form of private regulation, shaping the 

behaviour of farm employers through standards developed by workers, monitored by 

an independent organization, and enforced through market sanctions. Any detected 

violations must be immediately remedied, and failure to do so results in exclusion from 

the program for a stipulated period of time. Such exclusion can have a serious financial 

impact on a grower, who must then find a non-participating buyer to take the perishable 

stock off its hands. 

                                                                    
711 Greenhouse, supra note 668. 

712 Ibid. 

713 Coalition of Immokalee Workers, supra note 683. 
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7.3.2.1 Setting private standards 
 

The initial purpose of the Code of Conduct was to require tomato growers to 

pass on the 1 penny per pound premium directly to the workers in a verifiable way. The 

wage premium in most cases resulted in the real wages of the farmworkers increasing 

by 20-35%, with workers receiving an average of $8.75 per hour.714  In the ensuing years, 

the Code of Conduct has evolved into a sophisticated document containing substantive 

rights and entitlements, a dispute settlement process, as well as a comprehensive 

auditing scheme to ensure that growers comply with the Code of Conduct’s terms. 

Today, the Code of Conduct creates a comprehensive list of rights and entitlements for 

farmworkers, covering wages, health and safety, training and other employment 

standards. The terms of the Code of Conduct were determined by workers themselves, 

reflecting concerns they held such as the need for shade and regulating the fair 

determination of piece rates.  

 

The main provisions of the Code of Conduct require a grower to: 

 
• abide by all applicable federal, state and local laws, 

• directly hire workers rather than through a labour contractor, 

• agree to pass 1 penny of the 1.5 cents per pound paid by participating buyers to 

farmworkers involved in harvesting, irrigation, planting, laying plastic, staking, 

tying and any other work related to the growing of tomatoes (growers are 

entitled to retain the other 0.5 cents for administrative costs in administering the 

Fair Food Program), 

• only require workers to fill the buckets to the brim and not above, 

                                                                    
714 Greenhouse, supra note 668. 
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• accurately capture all hours of work performed by a worker, 

• institute a uniform pay slip system that communicates pay period, hours 

worked, wages, the Fair Food Program wage premium, itemized deductions, and 

gross and net wage,  

• provide employees with protective gear, including shade, and training for their 

use, 

• institute a stop work system for dangerous work, 

• create a work health and safety system which allows workers to provide input in 

a structured way, 

• permit third party monitoring, 

• be subject to a complaint-resolution process,  

• eliminate workplace violence, forced labour, child labour, and sexual 

harassment, and  

• provide paid training to workers about the terms of the Code of Conduct and 

their rights.715 

A working group consisting of growers and CIW advise growers about how best to 

practically implement the various provisions of the Code of Conduct. 

 

7.3.2.2 Monitoring 
 

The Standards Council conducts external audits of growers to ensure compliance 

with the terms of the Code of Conduct. When growers sign the Code of Conduct, they 

agree to participate in the auditing process, which means allowing all payroll records 

                                                                    
715 Fair Food Standards Council, Fair Food Code of Conduct, online: 
<http://www.fairfoodstandards.org/resources/fair-food-code-of-conduct>. 
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and other company documents to be inspected and requiring all crew leaders, 

supervisors and members of management to answer questions while being 

interviewed.716 In the 2011-2012 season, 31 management audits, 29 payroll audits, and 26 

operation audits were carried out. 717  1,158 workers and 63 crew leaders were 

interviewed at 37 locations.718 In the 2012-2013 season, 25 management audits, 31 payroll 

audits, and 25 operations audits were carried out.719 2,810 workers and 95 crew leaders 

were interviewed at 45 locations.720 In 2013-2014, 25 management audits, 38 payroll 

audits, and 46 operation audits.721 3,026 audits and 114 crew leaders were interviewed.722 

Janice Fine has described the monitoring process in glowing terms: “This is the best 

workplace-monitoring program I’ve seen in the U.S.”723 

 

The auditing process is extensive. It can last anywhere from two days to two 

weeks.724 The auditors inspect payroll and other records to ensure that the wage 

premium is being passed on to workers and that workers are being provided with the 

minimum wage. The Fair Standards makes it a practice to interview at least 50% of the 

workforce irrespective of size of the grower’s workforce.725 In addition, the auditors 

interview each level of management.  

                                                                    
716 Clause 14.  

717 Fair Food Standards Council, supra note 667 at 33. 

718 Ibid. 

719 Ibid. 

720 Ibid. 

721 Fair Food Standards Council, Fair Food Program: 2014 Annual Report (2014) at 33, online: Fair Food 
Standards <http://fairfoodstandards.org/cms/wp-content/uploads/2015/08/14SOTP-Web.pdf>. 

722 Ibid. 

723 Janice Fine cited in Greenhouse, supra note 668. 

724 Fair Food Standards Council, supra note 722. 

725 Moynahan, supra note 686.  
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The audits conducted in the 2011-2012, 2012-2013 and 2013-2014 seasons revealed 

the following violations:726 

 
Code requirement 2011-2013 season 2013-2014 season 

 
Cooperating with external 
audits 

Minority of growers failed to 
do so. 

A few instances of lack of 
cooperation. 
 

Hiring employees directly Three instances of non-
employees working on farms. 

25% of vine-ripe pickers were 
still being engaged through 
labour contractors.  
 

Zero-tolerance policy towards 
forced labour, child labour, 
violence and sexual assault 
 

No incidents. No incidents. 

Worker education sessions One incident of an employer 
failing to schedule an 
education session that 
impacted 100 workers. 
 

100% compliance. 

Education at the point of hire 15% of employers have not 
incorporated training about 
the Fair Food Program into 
their training. 
 

60% have fully implemented 
standardized processes for 
training.  

Complaint line information 100% compliance. 
 

100% compliance. 

Time-keeping systems Two employers have failed to 
implement adequate systems. 

20% of workplaces are still 
reporting some problems (e.g. 
some unpaid wait times). 
 

Bucket-filling standards 65% have either only partially 
implemented or not 
implemented new standard. 
 

70% of employers have fully 
implemented new standard. 

Fair Food wage premium 35% had some problem with 
implementation (e.g. premium 
not passed out with required 
frequency). 
 

25% of employers had some 
problems  

Health and safety committees 50% have not implemented a 
health and safety committee 
and have not taken steps to do 
so. 

30% have not implemented a 
health and safety committee 
and have not taken steps to do 
so. 
 
 
 

                                                                    
726 This table has been complied with data from the two annual reports: see supra notes 667 and 722. 
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Shade in the fields 20% have not implemented 
any shade systems, and 
another 55% have only 
partially done so. 
 

50% are fully complaint and 
the remaining farms are 
partially compliant.  

Progressive discipline 20% of employers have not 
implemented the appropriate 
disciplinary procedures, and a 
further 40% have only done so 
partially. 
 

65% are fully compliant and 
the remaining were partially 
compliant.  

Table 2. Fair Food Program audits (2011-2014) 
 

These results show that the situation is improving in terms of compliance. For example, 

in the 2011-2013 season, 20% of employers had not implemented any shade measures. In 

the following season, all had at least implemented partial measures, with 50% being 

fully compliant. The rate of success has been less stellar in certain areas. On the issue of 

unpaid waiting times, employers had not fully implemented processes to ensure that all 

time spent at work was being paid, an issue that workers have consistently identified as 

a problem.  

 

The most common remedial action taken is the development of a corrective 

action plan once an audit detects a violation, as well as short-term suspension from the 

program until the corrective measures are implemented. The purposes of the corrective 

action plans are to drive systemic change, set out a clear path for doing so, and achieve 

buy-in from key stakeholders. To date, seven growers have been suspended from the 

Fair Food Program for varying lengths of time for failing to implement a corrective 

action.727  

 

                                                                    
727 Fair Food Standards Council, supra note 722 at 34. 
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7.3.2.3 Enforcement 
 

The Code of Conduct stipulates sanctions based on the severity of the violation. 

There are three categories of violations prescribed: “Article I violations” (use of forced 

labour and systemic use of child labour), “Article II violations” (discrimination, sexual 

harassment not involving physical contact, negligent endangerment, systematic wage 

violations, any reprisal against a worker exercising their rights under the Code of 

Conduct, engagement of non-employees in farm work, failing to pass on the wage 

premium, failing to comply with the monitoring or auditing procedures, and failing to 

provide water, toilets or hygiene standards) and “Article III violations (any other 

violation, and includes things such as non-systemic wage violations). Article I violations 

are the most serious and result in an immediate suspension for a period of time, or until 

the matter is remedied, whichever is the later. Article II violations will not result in an 

automatic suspension if remedial action required by the Standards Council is 

implemented. Article III violations do not result in a suspension but the corrective action 

plan may require some remedial action. Suspension periods from the Fair Food Program 

increase in severity with each suspension—the first suspension is for a 90-day period, 

the second is for a 180-day period, and the third is for one full calendar year. The Code 

of Conduct also stipulates disciplinary measures for crew leaders or other supervisory 

staff found to have committed a violation, ranging from the termination of employment 

to a lifetime ban on working for a participating grower. The Standards Council or the 

CIW may also refer certain illegal conduct to law enforcement authorities, for example in 

cases of assault, sexual harassment and slavery.728 

 

                                                                    
728 Moynahan, supra note 686. 
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The external auditing process recognizes the fact that not all violations will be 

picked up through auditing, especially those that do not become apparent by inspecting 

payroll records. In these cases, a credible complaint-resolution process supports these 

rights. The process is underpinned by three elements: education of workers, a 24-hour 

complaints line, and a process for investigating and resolving the complaint. Firstly, 

workers may complain about any violation to their employer directly or to the Standard 

Council. The education of workers about their rights is vital, and since the inception of 

the Fair Food Program, the CIW had educated 22,000 workers face-to-face and 

distributed 100,000 “Know Your Rights and Responsibilities” guides.729 Workers are 

given a copy of the “Know Your Rights and Responsibilities” guidebook at the point of 

employment (it is also available in Spanish, Haitian Creole, and as an audiobook). If a 

worker lodges a complaint with their employer, the Standards Council must be 

informed within 2 days.730 Alternatively, a worker may choose to make a complaint 

directly to the Standards Council via a toll-free 24-hour complaint line that is staffed 

with bilingual officers.731  

 

In the 2013-2014 growing year, the Standards Council dealt with 600 

complaints.732 This represents a significant increase from the 2011-2013 years, which saw 

only 304 complaints. The increase in complaints is likely due to increasing worker 

awareness about their rights under the Code of Conduct and to growing confidence 

among workers that they will not face reprisals for complaining. Human Rights 

                                                                    
729 Gilbert, supra note 697. 

730 Fair Food Standards Council, supra note 722 at 10. 

731 Ibid. 

732 Ibid at 13. 
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Investigators/Compliance Monitors employed with the Standards Council investigate 

all complaints. A resolution is proposed depending on the nature of the violation. For 

Article II and Article III violations, a Standards Council Officer will develop an action 

plan for remediation in collaboration with the grower. The Officer will ordinarily 

organize a meeting with the worker and relevant crew leader and supervisors to keep 

them informed about how the matter is progressing. Judge Espinoza, the Standards 

Council, makes it clear that the underlying aim of complaint resolution is to drive 

change in the workplace culture through a mix of “diplomacy, re-education, and 

firmness.”733 However, a complaint may result in some form of sanction—in 2011-2012, 

five employers withdrew or were suspended from the Fair Food Program, and in 2012-

2013, four growers withdrew or were suspended.734 Any reprisal action taken against a 

worker lodging a complaint is considered an Article II violation.735 

 

Enforcement is the key to the integrity of the Fair Food Program. Employers that 

violate the terms of the Code of Conduct realize that the Standards Council will learn of 

this and that they will face consequences.736 If a grower is suspended, or excluded from 

the Fair Food Program altogether, they lose the ability to sell to those buyers that are 

signatories of the program because they buyers have agreed to purchase their tomatoes 

only from certified suppliers. At present, since many of the major buyers have signed 

agreements with the CIW, suspension or exclusion from the program can result in 

serious financial consequences. 

                                                                    
733 Williams, supra note 696. 

734 Fair Food Standards Council, supra note 667 at 34. 

735 Fair Food Standards Council, supra note 716. 

736 A working group consisting of growers and CIW members advise the Standards Council about how best 
to practically implement the various provisions of the CIW. 
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7.3.3 Legal advocacy 
 

Combatting slavery was a large focus of the CIW in its early years, and this 

continues to be a priority to this day. Attempts to address violence in the workplace 

eventually led the CIW to its anti-slavery work. Some estimates place the amount of 

forced labour in USA agriculture as high as 10%.737 From 1998-2013, the Department of 

Justice brought claims against seven farm labour servitude operations, freeing 1,200 

workers; the CIW participated in six of these cases.738 These cases bore all the horrors of 

slavery: abductions, confinement, debt bondage, and scarcity.739 The prosecution of these 

cases was helped by the CIW because of their trusted status within the migrant 

farmworker community.740 The CIW were able to receive information from the workers 

and pass it on to the authorities. They also on occasion went undercover to gather 

evidence. Finally, they provided support and reassurance to affected workers so that 

they could testify against their abusers.  

 

7.4 Analysis and evaluation 

7.4.1 How well does the CIW exert influence and how could it do better? 
 

The CIW has emerged as a powerful actor working in the interests of tomato 

harvesters in Florida. The CIW owes its influence to three factors. First, the CIW has 

selected its targets wisely after carefully considering the tomato industry structure in the 

USA. Second, the CIW has managed to pressure these targets in a strategic and 

                                                                    
737 Free the Slaves, Washington, D.C. and the Human Rights Centre of the University of California, Berkeley, 
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738 Sellers, supra note 671. 
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persistent manner to cause them to yield to its demands. It has demonstrated that it can 

cause commercial damage as well as injury to their brands in order to persuade these 

organizations to agree to buy their tomatoes only from Fair Food Program certified 

growers. Finally, it has created a private regulatory system containing employment 

standards prioritized by the workers themselves and enforced through a potent mix of 

proactive and reactive enforcement mechanisms.  

 

The Fair Food Program was devised by the CIW based on a sound analysis of the 

dynamics of food production in Florida. The CIW surmised that there were demand-side 

and supply-side pressures affecting tomato farmers that had resulted in the piece rate 

paid to farmworkers remaining stagnant since 1978.741 On the demand-side, the CIW 

observed that industrial concentration of retailers, as well as the proliferation of fast 

food chains, had increased the buying power of those at the top of the supply chain, 

placing increased pressure on growers to keep labour costs low.742 In particular, after 

WalMart entered the grocery market in the 1970s it was able to drive down the price of 

produce because of its enormous buying power.743 On the supply-side, the CIW saw that 

tomato farmers in Florida faced increasing competition from greenhouse tomato 

production in Canada and tomatoes grown in fields across the border in Mexico.744 

Tomatoes from Mexico represented a particularly acute threat to the Florida tomato 

industry because they were grown on farms with significantly lower labour costs. A 

                                                                    
741 Coalition of Immokalee Workers, supra note 683. 

742 Oxfam America, supra note 677. 
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recent investigation by the Los Angeles Times found dismal working and living 

conditions on Mexican farms growing food intended for export to the USA market, with 

workers earning wages between $US8-12 per day.745 An analysis of the structural 

features of the tomato industry in Florida convinced the CIW of the futility of 

demanding increased wages directly from farmers without concurrently addressing 

some of the external pressures the industry faced.746 This was the reason that the CIW 

resolved to pressure large buyers of tomatoes to pay more for their produce. David Weil, 

in particular, has convincingly argued that the capacity for driving improvements in 

labour conditions in supply chains resides with lead firms.747 Similarly, Richard Locke 

argues that activists should be looking to upstream business practices to influence 

working conditions at suppliers.748 

 

The CIW pressured the large buyers to join the Fair Food Program by running a 

campaign that caused tangible commercial damage and endangered firms’ brands. In 

the case of the “Boot the Bell” campaign, which lasted close to five years, the CIW and 

its allies managed convince many consumers to boycott Taco Bell. More importantly, the 

campaign was also able to force the closure of Taco Bell restaurants, prevent new 

restaurants from opening, and end sponsorship deals in over 25 campuses, colleges and 

schools. A company executive at Compass Group, which signed on to the Fair Food 

Program in 2009, admitted in a rare moment of candour that the reason for the 

company’s acquiescence was the disruption that the CIW threatened to its university 
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operations.749 The evidence on whether consumers base their purchasing decisions on 

ethical grounds is mixed.750 However, companies were motivated to act by the fact that 

the CIW married its consumer boycott with local campaigns targeting business 

operations.  

 

In some cases, equally persuasive was the injury the CIW’s campaign threatened 

to these firms’ brands. It is clear that fast food restaurant chains, like Yum!, McDonalds 

and Burger King, value their brands enormously. These firms spend significant amounts 

of money to promote their brands.751 Some of the brands’ value comes from an “ethical 

surplus” generated by consumers, who create “a social relation, a shared meaning, an 

emotional involvement that was not there before.” The CIW’s campaigns, which publicize 

labour abuses in the supply chain of fast food chains to a broad audience, threaten the 

ethical surplus generated by calling into question the warm, familiar and communal 

affectations that these restaurant chains seek to promote. The CIW made clear in stark 

terms the divergence between the image that the brands were projecting and the reality 

on the ground. For example, at the outset of the campaign against Burger King, an 

auditor engaged by Burger King and the Tomato Growers Exchange, Intertek, found 

that there was no forced labour in the supply chain.752 Unfortunately for Burger King 

                                                                    
749 Cheryl Queen, “Comments” (Address delivered at the 2015 United Nations Forum on Business and 
Human Rights, 18 November 2015), online: CIW <http://www.ciw-online.org/blog/2015/11/ffp-united-
nations/>.    

750 After analyzing the existing evidence and one of their own surveys, Elliott and Freeman found that “firms 
can lose greatly from having their products identified as being made under bad conditions but have only limited space 
to raise prices for products made under good conditions—unless consumers see competing products as made under bad 
conditions”: Elliott and Freeman, supra note 326 at 52-3. 

751 For example, in 2014, the McDonald’s head office spent close to USA$808,000 on advertising alone: see 
McDonalds, 2014 Annual Report (2014), online: McDonalds<http://www.aboutmcdonalds.com>. 

752 Estabrook, supra note 116 at 115.  
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and the Exchange, the release of the audit report came on the eve of the escape of a 

number of farmworkers held in horrific conditions of slavery by the Navarrete family.753 

Although Burger King was initially intransigent, it ultimately agreed to the Fair Food 

Program after a two-year campaign that bruised its public image by highlighting the 

dissonance between its public statements about corporate social responsibility and the 

labour abuses present in its supply chains.754  

 

The targets of these campaigns need to weigh up a number of factors in deciding 

whether they agree to sign on. They must try to assess how much damage the grassroots 

campaigns can cause—either real or perceived—against the costs of implementing a 

private code. The fast food chains, supermarkets and food service companies that signed 

on to the Fair Food Program made this calculation and determined that the price of 

compliance would be much smaller than the cost of defiance. Practically speaking, 

targeted firms must also have the capacity to implement these changes in their supply 

chain, without their suppliers baulking or seeking to do business with someone else. The 

lead firms that were the targets of the CIW’s campaign exercised huge power over the 

tomato growers because of the concentration in the buyers market and the level of 

control they exercized through contractual means.  

 

In some cases, signing on to the Fair Food Campaign provided the fast food, food 

service and supermarkets with a way to improve their brands’ image. The CIW’s Fair 

Food Program has been widely recognized for its efforts, winning accolades in the form 

of the 2014 Clinton Global Citizen Award and the 2013 Freedom from Want Medal from 

                                                                    
753 Ibid.  

754 Adam Arvidsson, “Brands: A Critical Perspective” (2205) 5:2 Journal of Consumer Culture 235 at 237. 
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the Roosevelt Institute. Most recently, both Democratic candidates seeking to be the 

Democratic Party’s nominee for the Presidential race—Senator Bernie Sanders and 

Secretary Hillary Clinton—have spoken about the CIW in glowing terms.755 Joining the 

Fair Food Program provides firms with a way to co-opt the “affective labour” of activists 

to provide positive value for brands. 756 This could explain why the CIW has managed to 

sign on new purchasers to its program at a more rapid rate as its reputation across the 

USA has grown.  

 

The ultimate objective of running campaigns to target large-scale buyers is for 

the CIW to convince these enterprises to join the Fair Food Program. The Fair Food 

Program is an example of a successful private regulatory system for a number of 

reasons. First, the employment standards contained in the Code of Conduct have been 

determined in close coordination with workers, and as a result, reflect matters that are of 

deep interest to them. For example, workers have long complained about the pervasive 

practice of being required to fill their collection buckets above the brim—a practice that 

effectively denied workers payment for up to 10% of the tomatoes they harvested. The 

Code of Conduct requires that employers require their workers to fill the buckets to the 

brim and not above. Second, these standards are enforced with a credible enforcement 

strategy that marries proactive and reactive enforcement methods. Workers can 

complain in cases where there has been a violation, and these claims are swiftly 

investigated and resolved. When making these complaints, workers can find comfort in 

knowing that employer reprisals will be punished. The audits pick up violations that are 
                                                                    
755 Coalition of Immokalee Workers, A Special Comment on the Democratic Presidential Primary Race and the Fair 
Food Program (10 March 2016), online: CIW <http://www.ciw-online.org/blog/2016/03/special-comment-
democratic-presidential-primary-race>.  

756 Bradley R. Wilson and Joe Curnow, “Solidarity TM: Student Activism, Affective Labor, and the Fair 
Trade Campaign in the United States (2012) 45:3 Antipode 565. 
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not reported and encourage compliance through fear of inspections. The auditing 

process is thorough because it involves examination of all payroll records and 

discussions with all levels of management as well as workers. The private regulatory 

system devised by the CIW appears to reflect the lessons that public regulators have 

learned about enforcing employment standards in low-wage industries.  

 

7.4.1.1 Power from below 
 

The key to the CIW’s successes is the national campaigns that it and its allies 

have waged against their targets—fast food chains, food service companies, and food 

retailers—which credibly threatened their targets’ interests and reputations, causing 

these companies to accept the terms demanded by the CIW. The success of the CIW can 

be partially explained in terms of the broad coalitions that the CIW had built with 

student and church groups; these coalitions have allowed the CIW to amplify its 

influence from its base in Immokalee, Florida to a national level. However, the power of 

coalition alone does not hold sufficient explanatory power. After all, the AWA and 

GWJA also work in coalition with allies to achieve political goals, but their political 

advocacy has not had the same results.  Why is it that the CIW has been able to project 

its political power so effectively by forming alliances, while the AWA and GWJA have 

comparatively floundered in this regard? I suggest that by looking at the CIW’s political 

alliances as a social movement we will be able to gain a more complete understanding of 

the Fair Food Program and its successes, as well as to make some predictions about how 

migrant farmworkers can achieve transformative change.  

 



 235 

Various definitions and descriptions of “social movements” exist. Mario Diani 

offers some much-needed analytical precision to this concept when he defines a social 

movement as a “network of informal interactions between a plurality of individuals, groups 

and/or organizations, engaged in a political and/or cultural conflict, on the basis of shared 

collective identity.” 757  There are four important dimensions to Diani’s definition.  

According to Diani, social movements can be engaged in political conflicts about the 

distribution of resources and power, and cultural conflicts about the symbolic meaning 

of various phenomena. Second, Diani points out that social movements consist of a 

variety of individual, group and organizational actors. Further, for Diani, social 

movements are characterized by networks of informal relationships between these 

various actors. Most importantly, Diani’s definition makes clear that although the ties 

between the various actors may be informal, they are at the same time robust because 

social movement participants are held together by a shared identity and sense of 

belonging. Diani stresses that shared collective identity does not mean that all actors 

have the same beliefs and orientations, but rather that the actors come to articulate a 

shared system of beliefs through a bargaining process that involves taking collective 

action.758 This definition provides us with a way to understand the work of the CIW and 

its allies beyond merely pointing to the existence of coalitions based on shared values. 

 

The grassroots movement at the heart of the CIW’s successful Fair Food Program 

is held together by a sense that all participants are on the “same side.” The student 

groups that work with the CIW speak of a common system of production and 

consumption that oppresses both farmworkers and student-consumers. That is, 

                                                                    
757 Mario Diani, “The Concept of Social Movement” (1992) 40:1 The Sociological Review 1 at 3.  

758 Ibid at 18.  
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farmworkers and student activists share a collective identity. In contrast, both the AWA 

and GWJA work with partner organizations to achieve particular outcomes or 

collaborate on specific projects. Diani argues that “in contrast to what happens in social 

movements, interactions in coalitions does not foster the emergence of collective identities, nor 

does it imply necessarily any sort of continuity beyond the limits of the specific conflictual 

situation.”759 The student groups, church outfits and the CIW do not simply participate in 

single collaborative endeavours. Instead, they are engaged together in a rolling series of 

actions that represent a long-term struggle. The CIW’s Fair Food campaign started in 

2000 and has been running now for 16 years. Through the process of taking collective 

action, the various participants—the CIW, student groups and church organizations—

have come to see themselves as being a part of a common struggle against exploitation 

in the food production process.   

 

While movement participants eschew hierarchy and prefer to see themselves as 

leaderless and structureless, scholars have sought to theorize how social movements 

come to make strategic decisions. Marshall Ganz provides an organization-level account 

of how particular groups within a social movement come to exercise strategic leadership 

by examining the UFW-led farmworker movement in the 1970s.760 Ganz argues that 

organizations which contain three fortuitous ingredients—access to relevant information 

about current environments, “heuristic opportunity” (i.e. the ability to “devise novel 

solutions by imaginatively recontextualizing their understanding of the data”) 761 , and 

motivation—are likely to develop a series of effective tactics that are then adopted by 

                                                                    
759 Ibid at 17.  

760 Marshall Ganz, “Resources and Resourcefulness: Strategic Capacity in the Unionization of California 
Agriculture, 1959-1966” (2000) 105:4 American Journal of Sociology 1003.  

761 Ibid at 1012.  
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other social movement participants.762 These three components are evident within the 

CIW. As workers in the tomato industry, and as a result of organizing farmworkers 

during the 1990s in Immokalee, the CIW developed a sophisticated understanding of the 

tomato industry and the limitations of traditional action that appealed to farm 

employers. Rather than seeing the structure of the industry as a barrier, the CIW saw 

this as an opportunity to transform relations between farm employers and farmworkers 

by targeting the purchasing relationship between growers and large-scale purchasers. 

The CIW achieved this through consumer boycotts backed up by the power of 

grassroots mobilizations, which was the compelling lesson that the CIW learned from 

the UFW’s successes during the 1960s and 1970s. While most explanations of social 

movements concentrate on highlighting the conditions that lead to popular 

mobilizations, the real benefit of Ganz’s model is that it offers an account of how 

movements take a particular direction. 

 

Although the CIW played a leadership role in determining effective strategies, 

the power of social movements lies in replicating these more widely. The CIW’s 

knowledge, creativity and motivation allowed it to determine a strategy, but scholars 

point to the diffusion of contention as a central process of social movements.763 The CIW 

has generally been responsible for nominating the major targets, and the order in which 

to target them, but outside of this broad direction, local groups have had a fair degree of 

latitude determining the course of the campaign. Depending on local circumstances, 

some student groups have called for the removal of restaurants from campus, others for 

                                                                    
762 Ibid.  

763 Sidney G. Tarrow, Power in Movement: Social Movements and Contentious Politics, 3rd ed. (Cambridge: 
Cambridge University Press. 2011) at 185. 
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the approval of new restaurants to be delayed, and in some cases, groups have 

demanded their universities to end existing sponsorship agreements. At various points, 

participants of the social movement learned from each other. In fact, the decision to 

target food service companies like Sodexo originated from the student groups 

themselves, and the CIW gave its imprimatur to this strategy. While participants have 

taken separate local actions, they have also engaged in common activity, which has 

allowed for a sense of cohesion to develop—for example, students, church and 

farmworker groups marched together on the headquarters of Yum! in 2004 and 

descended on an annual general meeting of Burger King in 2008. Some of these joint 

actions have historical echoes—the 2004 cross-country “truth tour” organized by 

members of the CIW harks back to the three-hundred mile pilgrimage from Delano, 

California to Sacramento led by Cesar Chavez and the UFW in 1966.  

 

7.4.2 Promoting acceptable working conditions 
 

The Washington Post described the CIW as “one of the great human rights success 

stories of our day.”764 The Code of Conduct now regulates the working conditions of 

almost 30,000 workers employed at 90% of tomato growers in Florida. 765 However, this 

success did not simply materialize overnight—the CIW campaigned for over five years 

before it managed to sign up its first buyer, Yum! Foods and a further five years before 

the first grower agreed to the Code of Conduct. Even before the CIW launched its Fair 

                                                                    
764 Burkhalter, supra note 710. 

765 The participating buyers are (current as of 2015): Ag-Mart Produce, Alderman Farms, Big Red Tomato 
Packers, Classic Growers/ Falkner Farms, Del Monte Fresh Produce, DiMare Homestead, DiMare Ruskin, 
Farmhouse Tomatoes, Gargiulo, Gulfstream Tomato Packers, Harllee Packing, Kern Capenter Farms, Lady 
Mood Farms, Lipman Produce, Michael Borek Farms, Pacific Tomato Growers, Taylor and Fulton Packing, 
Tomatoes of Ruskin, and West Coast Tomato/McClure Farms.  
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Food Program campaign in 2000, it had been struggling since 1993 to improve 

farmworkers’ working conditions. 

 

The success of the Fair Food Program needs to be measured not only in terms of 

its coverage, but also in terms of whether it has resulted in a discernable improvement in 

the working conditions of tomato farmworkers. It appears that the CIW’s model has 

been a success if we consider the improvements from the baseline of conditions 

experienced by workers prior to 2000. Admittedly, no rigorous independent assessment 

of the CIW’s has been carried out.766 However, according to a number of prominent 

scholars who have studied the matter, the CIW’s system of private regulation has led to 

vast improvement in the working conditions of farmworkers employed on farms that 

sell to large-scale buyers.767 Susan L. Marquis, based at Pardee RAND Graduate school, 

opines that “…the tomato fields in Immokalee are probably the best working environment in 

American agriculture. In the past three years, they’ve gone from being the worst to the best.”768 

The publicly available audit data released by the Standards Council show that most of 

the workers at the enterprises audited did not experience wage theft, worked in an 

environment that is largely free from harassment and sexual intimidation, and were 

receiving information about the Fair Food Program and their rights. Compliance with 

issues such as the provision of shade areas on the fields was still proving to be a problem 

                                                                    
766 For example, Richard Locke sought to determine whether private codes had improved labour standards 
at Nike’s supplier factories by analyzing a data set comprising of factory audits of more than 900 suppliers. 
He also carried out independent fieldwork research in four countries to verify the audit data: see Locke, 
supra note 327 at 46-77. Such a study is beyond the scope of a research project such as this one. 

767 James Brundney (Fordham University) and Janice Fine (Rutgers University) have praised the CIW—see 
e.g., Fordham Law News, Q&A with James Brudney (13 October 2015), online: Fordham Law 
<http://news.law.fordham.edu/blog/2015/10/13/qa-with-fordhams-james-brudney/> ; for Fine’s 
comments see Greenhouse, supra note 653. Further, the labour law scholar, Mark Barenberg (Columbia 
University), acts as legal adviser to the CIW.   

768 Susan L. Marquis cited in Greenhouse, supra note 668. 
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(only 50% were fully compliant). Mostly, the Fair Food Program has had a profound 

effect on workers’ conditions. The transparency with which the Standards Council 

operates also suggests that these improvements have legitimately been realized—for 

example, the Standards Council publishes annual reports that provide detailed 

information about its methodology for conducting audits, the results of these audits, and 

information about progressive improvements in enterprises inspected. The fact that 

several enterprises have also faced sanctions indicates that the monitoring and 

enforcement claimed by the CIW is real. 

 

The major disadvantage of the CIW model for improving farmworkers’ 

workplace conditions more generally is that its impact is restricted to workers who work 

on farms that do business with the large-scale buyers with which the CIW has signed 

agreements. Due to the consolidation of growers in Florida’s tomato industry this has 

not proven to be a barrier, and the CIW has managed to achieve 90% coverage. 

However, if the CIW seeks to expand the Fair Food Program to cover new crops and 

locations, there are two avenues it could pursue. CIW could choose to persuade existing 

signatories to voluntarily expand the application of the Fair Food Program to other parts 

of their supply chain—Walmart and Compass Group have indicated that they intend to 

do so. Alternatively, the CIW could run campaigns to pressure new companies to sign 

the Fair Food Program by highlighting farmworkers’ conditions in other crops and 

geographical areas. Another option for the CIW to magnify its influence in the 

agricultural sector could be to work with public agencies to strengthen regulatory 

capacity so that other workers can benefit from the CIW’s efforts. This has not yet 

occurred.  
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7.4.3 Insights on organizational form 
 

In this section I want to highlight three organizational features of the Fair Food 

Program: the CIW’s fluid structure and arms-length relationship with the Standards 

Council; the CIW’s funding structure; and the relations the CIW maintains with outside 

allies.  

 

The CIW is a loose grassroots organization of workers. It is not a legally 

recognized entity. Further, it does not contain a hierarchical decision-making structure, 

and in fact, all workers are encouraged to participate. Many of the original founders of 

the group are still active participants, but they appear to have trained a new generation 

of leaders ready to assume the mantle once they retire. There are several advantages to 

keeping this fluid structure, as opposed to adopting a more formalized organizational 

pattern. For example, the CIW is not subject to the strict labour law rules about majority 

certification, and it has the ability to skirt anti-trust legislation.  

 

A formal structure however is necessary for certain of its functions, such as, 

applying for and holding foundation grants. For this purpose, the Standards Council is 

incorporated and listed as a 501(c)(3) organization to have tax-exempt status.769 The fact 

that the Standards Council, which is responsible for monitoring and enforcement, is a 

separate entity also protects its independence from the CIW, which is the political 

campaigning body. This independence is further protected by having a former judge sit 

as the Standards Council’s head, seemingly shrouding the Standards Council’s work in a 

cloak of judicial independence. The independence allows the Standards Council to 

                                                                    
769 26 US Code § 501(c)(3). 
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maintain credibility with employers as a fair and impartial investigator and adjudicator. 

This independence is also important for the Standards Council to win the trust of 

workers so that they are comfortable making complaints to it. The Standards Council’s 

work is also entirely transparent. The Standards Council’s website contains accessible 

information about the Code of Conduct, the auditing process, and the results of audits 

conducted. Finally, the Standards Council is a competent organization. It has built up an 

enviable bank of technical knowledge with a dedicated staff of nine Human Rights 

Investigators/Compliance Monitors. The Investigators/Monitors are selected on the 

basis of their language skills and cultural competence, attention to detail, and writing 

skills. 770  When a worker lodges a complaint, the Investigators/Monitors aim to 

investigate and resolve the issue in a very short timeframe, ideally within a week.771 

Where an investigation or audit has been conducted, and a violation found, the 

Standards Council designs corrective actions plans that are practical to implement with 

the aid of a working group consisting of CIW members and growers. 

 

The CIW’s current funding arrangements display a heavy reliance on private 

sources, although it is in the process of diversifying its revenue base. The CIW receives 

most of its current funding from a few private philanthropic grants. However, the CIW 

is acutely aware that operating in this manner is precarious because the loss of a single 

grant could cause havoc to the CIW’s operations. Michael Edwards has argued that 

relying on private and corporate sources of funding—he adopts the pejorative term 

“philanthrocapitalism”—runs the risk of denting the motivation of organizations to seek 

                                                                    
770 Fair Food Standards Council, Human Rights Investigator, online: Fair Food Standards Council 
<http://www.fairfoodstandards.org/employment/human-rights-investigator>.  

771 Moynahan, supra note 686. 
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structural transformation that redistribute resources and power more fairly in society, 

and instead, concentrates their attention on service provision and individualist 

solutions.772 In light of this situation, the CIW is actively exploring ways to derive 

revenue from more durable sources—for example, through a certification scheme that 

retailers would pay the CIW to join. If the money generated from the certification 

scheme is sufficient, it could also be used to support the Standard Council’s work, which 

is also currently funded by philanthropic grants. This strategy also runs the risk of 

diverting the attention of the CIW, from a politically active organization into a mere  

certification body. Fine contends that member support is the most reliable path to 

sustainability.773 Some worker centres in the USA have opted to charge their constituents 

a modest fee for services. Another option might be the “open source philanthropy”774 

strategy that the GWJA is pursuing, asking for smaller donations from a large number of 

individual donors.  

 

Finally, the relationships that the CIW has with its allies warrant further 

examination. The key to the CIW’s success is the relationships it formed with its allies to 

advance its campaigning. We can learn a great deal about how campaign alliances are 

formed, nurtured, and ultimately, leveraged to great effect by examining closely the 

CIW’s relationship with student activists. The SFA’s mission statement drives home the 

point that both the CIW and student have been mobilized to act in concert through 

shared values and beliefs: 

                                                                    
772 Michael Edwards, Just Another Emperor? The Myths and Realities of Philanthrocapitalism (New York: Demos, 
2008).  

773 Fine, supra note 397 at 254-5. 

774 Mark Surman, “Philanthropy of the Commons”, Open Democracy (18 April 2008), online: Open 
Democracy <https://www.opendemocracy.net/article/globalisation/philanthropy_on_the_commons>.  
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Our struggles are not identical but they converge. Farmworkers and young people are 
objectified by the corporate food industry: farmworkers are seen as tractors that cheaply 
harvest raw materials while young people are seen as mouths that obediently consume 
branded products. Following farmworker leadership, we as young people have the 
power to resist corporate exploitation and organize for systemic change in our food 
system.775 

 

The mission statement highlights that the CIW and students share a value system that 

opposes the commodification of labour. One of the early slogans of the CIW was “Yo no 

soy tractor” (“I am not a tractor”), which had its genesis in a response that the CIW 

crafted to counter the comments from a farmer who refused to negotiate with the CIW 

on the basis a “tractor doesn’t tell the farmer how to farm.” 776 Student allies see themselves 

fighting another form of objectification: as passive consumers. Informed by these similar 

values, both groups share a common interest to resist production and consumption 

processes that treat farmworkers as docile workers and students as passive consumers. 

As well as similar values, both groups share an analysis that the economic exploitation 

of farmworkers is ultimately the result of the low price paid to farmers by large 

corporate conglomerates that use tomatoes in their products. Supporting the Fair Food 

Program campaign provides both the CIW and student activist groups with a tangible 

way to link their common struggles and bring about a change in how food is produced 

and consumed. 

 

The relationships between the CIW and its allies are also strong and resilient 

because they are institutionalized through multiple forms of organization. The SFA, 

which was founded in 2000, coordinates action between the CIW and campus groups. 

The SFA is organized as a decentralized network of campus and school groups that 
                                                                    
775 Student/Farmworker Alliance, Who We Are, online: SFA <http://www.sfalliance.org/who-we-are>.  

776 Estabrooke, supra note 116 at 110. 
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follow the campaign direction set by farmworkers.777  The SFA currently has a presence 

on over three hundred colleges and universities, and fifty high schools.778 A steering 

committee consisting of 15 students acts as the main coordinating body, while a smaller 

administrative committee consisting of 2-5 former SFA staff, interns or activists provide 

continuity and organizational memory. The organizational structure combined with the 

strong relationships between the CIW and its allies have allowed the parties to take both 

coordinated and separate actions as different situations have demanded.  

 
  

                                                                    
777 Student/Farmworker Alliance, Our Network Structure, online: SFA<http://www.sfalliance.org/our-
structure>. 

778 Estabrooke, supra note 116  at 112. 
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8 Conclusion: what can we learn from these case studies?  
 

In this concluding chapter, I hope to draw together some of the lessons I have 

learned from my case studies to reflect on how CSOs may be able to intervene in the 

work regulatory space to assist migrant farmworkers. I also intend to consider whether 

CSOs can perform roles that more traditional regulatory actors, such as public agencies 

and trade unions, are unable to do. Before proceeding with my analysis, I would like to 

add two caveats. First, there are limits to the certainty of the conclusions that can be 

drawn from a research project based on three case studies. While the study of additional 

CSOs active in this space might have aided my ability to make statements of more 

general application, the purpose of my methodological design was not to make 

declarations about what CSO strategies would work under all circumstances. Instead, 

the case studies in this research were intended to identify the key issues that CSOs 

should be aware of before intervening in this space and uncover underlying dynamics 

about how they might go about achieving their objectives. However, since the three 

CSOs chosen for study in my research project operate on three important levels—

augmenting public regulatory efforts, undertaking private enforcement, and devising 

private regulatory systems—I can be relatively confident that the conclusions I draw 

speak to several of the major types of regulatory interventions available. Second, one the 

significant themes to emerge from my research is that careful contextual analysis is 

necessary. While the conclusions I set out below might point to certain general 

regulatory dynamics that might be successful, their efficacy in a particular situation will 

depend heavily on the political-economic context.  With these caveats stated, I can begin 

to set out the major learnings to emerge from my study of the AWA, GWJA, and CIW. 
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The CSOs studied in this dissertation have adopted three very distinctive 

approaches to intervening in the work regulatory space to better the lot of migrant 

farmworkers. Their methods reflect in part the legal and political environments in which 

they have developed as well as the preferences and biases of the personnel at their helm. 

The AWA, supported by the UFCW in Canada, has adopted an approach of setting up 

support centres to help workers file claims to realize their employment-related rights. 

The UFCW hopes that by providing this support, workers can be encouraged to 

collectively organize under Canadian labour relations legislation. This motivation 

explains why the AWA and UFCW have spent time and resources on bringing strategic 

litigation to win the right for farmworkers to collectively bargain in provinces where 

they have been excluded from doing do. The UFCW and AWA believe that supporting 

existing modes of statutory protection and industrial unionism is the solution for ending 

farmworker exploitation. Given the notable differences between Canada and the USA 

when it comes to workplace protections—collective bargaining has not declined to the 

same rate in Canada as in the USA, and statutory standards still provide a meaningful 

floor of rights for many un-unionized workers—this is not an unreasonable position. In 

contrast, the two CSOs based in the USA have taken very different paths, partially the 

result of weaker public standards and more feeble regulatory agencies. Given that 

employment standards can be privately enforced in the USA, the GJWA deals with the 

issue of weak public enforcement by facilitating private legal claims through individual 

and class actions. In contrast, the CIW’s methods demonstrate a complete loss of faith in 

public standards and processes. Instead, adopting a model of social movement activism, 

the CIW has devised a sophisticated private regulatory system enforced through market 

pressure. In creating this regulatory system, the CIW has been careful to put into 
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practice some of the lessons regulators have learned about meeting the challenge of 

enforcing standards in low-wage industries: consider production arrangements and 

market relations, enforce standards through a mixture of reactive and proactive 

measures, and utilize sanctions to drive long-term improvements in compliance. The 

GWJA’s founder, Cathleen Caron, and one of the CIW’s founders, Greg Asbed, both 

started their careers working as employment advocates for migrant farmworkers in 

Florida. The different paths they ultimately took speak to the importance of accounting 

for individual agency and experience when thinking about the work of CSOs in which a 

few inspired and inspirational individuals make a huge difference.  

 

Given that the three CSOs operate very differently, it is difficult to directly 

compare their work. However, because there is some overlap in some of the channels of 

influence that the three organizations use, I can compare their impact in these areas and 

make some tentative judgments about which is most effective in each of the areas under 

consideration.   

 

The AWA and GWJA are involved with augmenting public agency enforcement 

efforts by assisting agencies with their reactive enforcement strategies. While public 

authorities are limited to enforcing statutes within their mandates, CSOs can more easily 

transcend policy and jurisdictional boundaries to enforce rights and entitlements 

contained in a range of protective statutes to suit the needs of their constituencies. The 

AWA is the most active on this front because it helps thousands of migrant farmworkers 

each year navigate the process of lodging a variety of claims with government agencies, 

claims that originate under both provincial and federal legislation. Although the 
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GWJA’s partner organizations also sometimes prepare claims and submit these to the 

relevant agencies, for the most part, they privately enforce statutory rights through the 

courts. A key part of ensuring that reactive enforcement strategies work effectively 

depends on making sure that workers know about their rights. The GWJA uses more 

creative means to inform workers—it partners with American consulates in sending-

countries, and it works with its network of Defenders who utilize their superior local 

knowledge to spread the word. The AWA has more recently started to focus its attention 

in this direction, and the agreements that it has signed with regional governments in 

Mexico are a positive step. The focus on these reactive strategies has two drawbacks, 

although it is an important part of achieving redress for individual workers. First, 

reactive modes of enforcement are resource-intensive because progressing individual 

claims through administrative processes or litigating on behalf of plaintiffs takes time, 

costs money, and expends energy. Second, these strategies, unless married with other 

tactics, are unable to spur long-term improvements in compliance in the agricultural 

industry. If the AWA and GWJA were to shift focus to more proactive forms of 

enforcement, they may be able to address non-compliance more effectively and broadly. 

Some strategies that fit this description include working with public agencies to decide 

which enterprises and industries to target for inspection and using private suits as 

leverage to open a dialogue with employer to drive more systemic, long-term change. 

 

The AWA and GWJA both look to the courts to deliver justice for migrant 

farmworkers. The GWJA uses litigation to win redress for workers through individual 

and class actions. The AWA’s legal strategy is broader because it uses litigation to 

promote systemic change. For example, the AWA has tried to win collective bargaining 
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rights for workers, succeeded in challenging farmworkers’ exclusion from OHS laws, 

and sought to end the rampant gender discrimination present in the SAWP program. 

The AWA’s efforts in this regard have been let down by the fact that it has mostly failed 

to combine its legal strategy with political action. Rather than using litigation as a 

resource in a broader campaign, or using litigation to build collective consciousness, the 

AWA’s leadership has been seduced by the idea that strategic litigation alone can 

transform social relations. Both the AWA and GWJA have struggled to find the right 

balance between judicial and extra-judicial strategies, and engage seriously with the 

politics of litigation.   

 

When public enforcement is limited or absent, private responses can flourish, as 

the CIW case study demonstrates. Although the CIW’s successes provide a taste of the 

potential of private power, it is at the same time a devastating indictment of government 

inactivity and ineptitude. The CIW’s experience with flagging the attention of 

government authorities to address farmworkers’ working conditions was so dismal that 

its leadership lost faith in public regulatory systems. As a result, the CIW devised its 

own system of private rights backed up by a sophisticated monitoring and enforcement 

regime. The successful implementation of private regulation requires non-state parties to 

learn from the experience of public regulatory agencies. Regulators have learned that 

effective public regulation requires three elements: comprehensive standards, vigilant 

monitoring, and robust enforcement. The CIW has put into practice these three elements 

in the design of the Fair Food Program. First, the standards contained in the Code of 

Conduct are those that workers have collectively contributed to developing, and as a 

result, they reflect their interests closely. The standards regulate wages, health and 
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safety, anti-discrimination, and a whole host of other matters. While multiple 

stakeholders were involved in the design of the applicable rules, the concerns of workers 

were placed at the front and centre. Second, the CIW invests significant resources 

informing workers of their rights and working with farmers to assist with compliance. 

Compliance with the Code of Conduct is monitored by an independent Standards 

Council that carries out thorough audits, and in addition, the Fair Food Program enlists 

workers to become monitors in their own workplaces. Third, in the case of non-

compliance, these standards are backed up by a credible system of enforcement that 

relies upon both reactive and proactive systems of enforcement. Workers can lodge 

complaints directly to the investigation and adjudication body, the Standards Council, 

and be confident that they will be investigated and resolved quickly without facing any 

reprisal. In addition, workplaces are regularly audited using best practices that include 

unannounced visits, inspecting payroll records, speaking with all levels of management, 

and conferring with workers. While bringing non-compliant employers into compliance 

is the ultimate goal of Standards Council’s remedial action, serious sanctions are used to 

punish violations. 

 

Where the state can rely upon its coercive power to pressure business entities to 

comply with public laws (e.g. through monetary penalties), non-state actors such as 

CSOs need to rely on different channels of influence to pressure companies to sign on to 

private codes. The most compelling threat that CSOs can wield is the spectre of 

commercial damage (through boycotts, demands for closures etc.) or imperiling a firm’s 

brand. In order to cause commercial damage or threaten reputation, CSOs need strong 

public campaigns. These campaigns are likely to have most bite when they are 
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supported by coalitions of allies and powerful grassroots protest movements. Where 

previous social movements made demands of the state—to protect rights or distribute 

resources more fairly—newer social movements are beginning to recognize that the 

power to effect change also lies with the private sphere. Social movements, especially in 

the Global South, saw early on that large transnational corporations have the power to 

commit great evil or considerable good and began to make demands of them. A newer 

generation of popular movements in the Global North is now realizing that even smaller 

businesses can exercise the same sort of power through contracting arrangements that 

have wide impact.  

 

There is a live debate about the merits of these private regulatory responses. Can 

they effect the same degree of rights protection and redistribution that state regulation 

can? We still tend to tend to think of states as the sole guarantor of these public goods, 

but in practice, there are multiple other sites where these objectives are being pursued. 

Private codes of conduct represent one such site. Although I think it is too early to tell 

whether private codes will fulfill their potential, the CIW example augurs well. The CIW 

has managed to transform the tomato industry in Florida and to vastly improve working 

conditions for harvesters. According to the CIW and some researchers who have studied 

the organization, as a result of the Fair Food Program, farmworkers in Florida’s tomato 

farms have received wage increases of between 15-25%, experience less wage theft, and 

work in conditions that are less dangerous and discriminatory. The CIW’s efforts have 

also virtually ended the practice of slavery in Florida’s fields. These changes did not 

occur overnight—in fact, it took the CIW well over a decade to achieve the successes it 

did. While a concerted public regulatory effort likely could have accomplished this in a 
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shorter timeframe, the unhappy reality is that the motivation and resources to see this 

achieved does not presently exist. While we wait for the ideal public response, the 

imperfect private option might serve as a bridge. 

 

It is important to recognize, however, that private regulation still exists in a state 

context and, working out a relationship between private and public regulation remains 

key. Despite the CIW’s understandable suspicion of state laws, laws still have important 

ramifications. Private regulation cannot address issues such as immigration, and nor can 

it impose criminal sanctions for conduct such as placing others in servitude. A 

comprehensive regulatory response will require CSOs to marry their private efforts with 

public systems of regulation. There are a few lessons CSOs should consider 

implementing. CSOs should continue making demands of the state and use private 

regulation as an opportunity to pressure the state into taking action. This 

recommendation highlights a major weakness in the CIW’s approach because the CIW 

operates largely apart from state regulatory efforts. CSOs should also try to frame 

private regulation as a complement rather than a replacement of public rules and should 

continue to work with public enforcement agencies to improve their regulatory capacity. 

In turn, states should see CSOs as useful allies, instead of unwelcome usurpers. 

Regulators must recognize that they cannot operate alone in a modern world and that 

non-state parties have important regulatory resources to contribute. As Locke, and many 

others have pointed out, public-private collaboration is crucial for the promise of private 

law to be fully realized.779  

 

                                                                    
779 See e.g.,Locke, supra note 327. 
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The CIW example demonstrates that grassroots movements are an important 

engine of change, especially when the existing regulatory framework offers so few 

avenues for migrant farmworkers to exercise power. Some of the most meaningful gains 

that farmworkers achieved in the USA during the 1960s and 1970s occurred as a result of 

mobilizations of farmworker, student and church groups.780 Similarly, in the case of the 

CIW, it is political action that provided the necessary pressure to convince tomato 

farmers and large-scale buyers to sign on to the CIW’s Fair Food Program. Drawing on a 

wide set of tactics that include protest marches, pickets, hunger strikes, press 

conferences, strikes, and boycotts, the CIW demonstrated to large scale buyers that the 

damage it could cause to their commercial operations and brands would far outweigh 

the small impost of implementing the Code of Conduct in their supply chains. In 

contrast, the AWA and GWJA do not focus on political advocacy to the same extent. 

While both organizations seek to publicize the plight of farmworkers through the 

production and distribution of reports and to lobby government authorities to institute 

legal and policy changes, political campaigning forms only a small component of their 

activities. Many of the changes that the AWA and GWJA have demanded from 

governments— regulating unsavoury recruitment practices, more robust enforcement of 

existing rights, introducing a right for workers to change employers and appeal their 

dismissals and repatriation, and a pathway to permanent residency—have so far gone 

unheeded. The AWA’s and GJWA’s inability to achieve their reform agenda highlights 

the limitations of political advocacy without an underlying mass movement. 

Governments are likely to remain unresponsive to CSOs’ demands, especially in 

                                                                    
780 See e.g., Randy Shaw, Beyond the Fields: Cesar Chavez, the UFW, and the Struggle for Justice in the 21st Century 
(Berkeley: University of California Press, 2008). 
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circumstances where there is pressure from organized bodies representing the interests 

of farmers.  

 

The CIW has built a powerful social movement in the USA to fight for the 

interests of farmworkers, and its successes might hold some important lessons for other 

CSOs working in this area. I do not want to suggest simplistically that other CSOs can 

replicate the achievements of the CIW by simply imitating its model. Social movements, 

at the end of the day, are the outcome of specific conditions. However, CSOs can play an 

important role in nurturing popular movements where they exist by providing 

resources, organization and leadership. In Canada, there is already a vibrant grassroots 

movement fighting for immigrant rights. For instance, Harsha Walia has catalogued 

some of the work of the “No One is Illegal” movement in Canada, which focuses 

particularly on the rights of asylum seekers and Indigenous populations.781 In the USA, a 

powerful immigrant rights movement exists, focusing on the rights of unauthorized 

immigrants from Mexico, Central America and Latin America to remain in the USA free 

from government harassment and the threat of deportation.782 Linking up with existing 

movements might provide CSOs an opportunity to flex their political muscle more 

powerfully.  

 

Another way to assess the three CSOs and consider their potential to address 

farm working conditions in North America is to think about how each have addressed 

the strategic considerations I outlined in Chapter 4 for intervening in the work regulatory 

                                                                    
781 Harsha Walia, Undoing Border Imperialism (Oakland: AK Press, 2013).  

782 See e.g., Walter Nicholls and Tara Fiorito, “Dreamers Unbound: Immigrant Youth Mobolizing”, New 
Labor Forum (19 January 2015), online: CUNY <http://newlaborforum.cuny.edu/2015/01/19/dreamers-
unbound-immigrant-youth-mobilizing>.  
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space. The strategic considerations I elucidated take account of the political and 

economic structures of the agricultural sector in North America, the extent of regulatory 

degradation, and the peculiar features of temporary migrant workers who lead lives in 

multiple jurisdictions. The strategic considerations also go to the internal operational 

aspects of the CSOs themselves, which must operate with limited resources and learn to 

actively involve their members in their decision-making. The strategic issues I set out 

included: being aware of how best they could address regulators’ weaknesses; thinking 

about how they can operate across borders; reflecting on industry structures in 

determining their strategic planning; contemplating how they can amplify their 

influence by forging alliances and coalitions with allies; and give thought to their 

organizational structure to maximize the involvement of the workers they mean to 

represent. Lack of engagement with these considerations is likely to compromise the 

CSOs’ effectiveness in improving the plight of farmworkers.  

 

Under this rubric, the AWA has the weakest engagement with the strategic 

issues I set out. While the AWA supports the reactive enforcement efforts of public 

regulators by helping workers file claims, it does little to address some of the other gaps 

in public regulatory functions. Further, it confines its work mainly to Canada and does 

not engage with the industry structures and market pressures that put downward 

pressure on workers’ conditions of employment. The GWJA also addresses only one 

aspect of regulatory weakness—reactive enforcement—but it engages more 

substantively with the transnational dimension of the problem. As well as working with 

Defenders to facilitate litigation in the USA, the GWJA works with the Defenders to 

disseminate information to workers before they arrive in the USA, and increasingly, to 
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challenge abusive recruitment practices in sending countries themselves. This latter 

strategy is a fairly recent development so it is too early to tell where it will lead. Further, 

although the GWJA is a relatively small CSO, it has learned that by forging transnational 

coalitions based on instrumental interests and values/beliefs, it can project its influence 

more broadly. The CIW demonstrates a deep engagement with several of the strategic 

considerations in the contemporary work regulatory space. It has devised a 

comprehensive private regulatory system that performs many of the functions of a 

public system. It accounts for the cost pressures facing farmers by holding entities at the 

top of supply chains accountable for abuses in their supply chains. It projects its power 

through political mobilizations, which in turn are based on coalitions that it has built 

with student and church groups. Although the CIW is in the process of expanding the 

Fair Food Program to cover other crops and locations, there are some concerns about the 

scalability of the CIW’s efforts due to the fact that it works unconnected from state 

regulatory efforts. The involvement of CSOs in employment regulation is a relatively 

new phenomenon, caused by the waning power of older workplace institutions. As 

these organizations continue to serve the migrant farmworker population, they will 

likely develop a praxis that improves their effectiveness, and engaging with these 

strategic issues in the process will be critical. Given that CSOs’ strategies are often 

constrained by the limitations of the possible rather than horizon of the ideal, if our 

ultimate objective is to improve working conditions on Canadian and US farms, each of 

the approaches examined in my research have something to offer.  

 

Reflecting upon these strategic considerations in light of the three case studies, it 

becomes apparent that CSOs may be able to act in ways that traditional regulatory 
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actors, such as labour inspectorates and trade unions, are unable to do. That is, rather 

than simply filling existing regulatory gaps, CSOs may be able to extend and expand 

regulatory protections for migrant farmworkers. Migrant farmworkers need extra 

support to claim their employment rights through administrative or judicial processes 

and state regulators currently do not have the resources to provide this succour. CSOs, 

such as the AWA, may be in a position to offer the kinds of language, legal and 

emotional supports that state agencies cannot so that the workers can vindicate their 

rights. Migrant workers also lead lives in several countries, and once they enter Canada 

or the USA for work, several overlapping regimes of regulation impact upon them. The 

narrow legislative mandates that regulatory agencies work within prevent them from 

crossing policy boundaries or operating in other jurisdictions. Unions’ sights are also 

primarily set within national borders. CSOs are not so encumbered—they can cross 

policy and national boundaries with more agility to act in the interests of migrant 

workers as the GWJA case demonstrates. Finally, the regulatory standards that regulate 

migrant workers’ working and living conditions are not stringent enough, and the 

political economy of the agricultural sector in North America is such that the 

implementation of stricter standards seems unrealistically hopeful.  In these 

circumstances, CSOs may be able to devise private regulatory systems that can 

compensate by setting higher norms as the CIW has done.  

 

In this dissertation, I have focused on temporary migrant farmworkers as an 

archetype of a category of workers ill-served by our present system. The plight of 

migrant farmworkers in North America serves as a useful vehicle to explore whether 

CSOs provide a new avenue to ensure acceptable workplace standards, and if so, how 
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they can best pursue this objective. According to numerous studies and the testimony of 

CSOs that assist agricultural employees in North America, the working conditions of 

temporary migrant farmworkers consistently fall below standards that we would 

consider to be acceptable. In a context where unions are faltering, and state regulators 

are becoming increasingly impotent, CSOs represent an important bulwark against the 

further deterioration of working conditions for a very vulnerable group of employees. 

However, CSOs do not represent a promising new institution of worker representation 

for migrant farmworkers only because they carry out some of the functions hitherto 

performed by trade unions and state regulators; CSOs may also be able to act in ways to 

protect migrant workers that established actors have proven unable to do.  
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