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Executive Summary
Ontario’s diverse provincial land use plans have been operating collectively to manage
growth, encourage agriculture, and protect significant landscapes within the region for a
little over a decade. Currently, these plans are being updated through the Coordinated
Land Use Planning Review, creating an opportune moment to reflect on the plans’
histories and accomplishments, as well as determine a direction for their shared futures.
This research explores the Coordinated Land Use Planning Review through a case
study of the approval of three wind energy projects on the Oak Ridges Moraine and
their subsequent hearings at the Environmental Review Tribunal. It specifically focuses
on the perceptions of First Nations and environmental non-governmental organizations
(ENGOs).
This research uses a qualitative approach to conduct thematic analysis on: (1)
submissions to the Coordinated Land Use Planning Review, (2) legislation and policy
related to renewable energy and the Oak Ridges Moraine, (3) Environmental Review
Tribunal (ERT) hearing documents, and (4) interviews with key individuals who work
with ENGOs involved within the ERT hearings and the Coordinated Review. Through
this analysis, the research found that despite the fact that renewable energy was
commonly mentioned by ENGOs, it has not been a focus of the Coordinated Land Use
Planning Review. Little information could be found on how First Nations are being
involved in the Review process, uncovering an area for further research. This work also
established a hierarchy of legislation and policy, ranked in their power to control green
energy developments on the Oak Ridges Moraine. The provincial plans have received
criticism throughout the Coordinated Land Use Planning Process on their lack of clarity
in regards to the hierarchy of power between legislation and policy. Therefore, this
research addresses a common theme, partially filling the knowledge gap. Through the
analysis of the ERT documents, it was determined that although the Tribunal is working
towards decolonization, it has a long way to go before it can reconcile its process to
meaningfully include First Nation evidence. It also represents a precedent setting case
where the ERT recognized the importance of the Oak Ridges Moraine Conservation
Plan in a planning system that prioritizes renewable energy developments.
This research resulted in the following recommendations to the Coordinated Land Use
Planning Review:
• Recommendation One: Clarify and reconsider the planning hierarchy/tiering of
the provincial plans (Section 9.1).
• Recommendation Two: Support ENGOs in their work to preserve, monitor and
protect the lands within the provincial plans (Section 9.2).
• Recommendation Three: Fulfill the Duty to Consult with First Nations and work
collaboratively with stakeholders (Section 9.3).
• Recommendation Four: Reassess the Province’s prioritization of green energy
over the protected landscapes of the Oak Ridges Moraine, Greenbelt Plan and
Niagara Escarpment Plan (Section 9.4).
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•
•
•

Recommendation Five: Work towards decolonizing the ERT process to better
include the evidence and knowledge of First Nations (Section 9.5).
Recommendation Six: Work to improve relationships between the Provincial
Government and First Nations (Section 9.6).
Recommendation Seven: Use a decolonized approach to ensure First Nations
are referred to correctly and consistently throughout the provincial plans and their
associated legislation (Section 9.7).

Limitations within this research must be acknowledged. The main limitations of this
research include: (1) lack of access to documents submitted to the Coordinated Land
Use Planning Review, (2) the small number of interviewees used to validate findings, (3)
a lack of First Nation interviewees, (4) a lack of industry and government interviews, and
(5) the time constraints involved in studying ‘moving target’ policy decisions that are
happening in real-time. To read more about limitations see Section 10.1.
This report highlights possible avenues for future research on the topic of green energy
approvals on the Oak Ridges Moraine, and the Coordinated Land Use Planning Review
process. For instance, future researchers could examine whether First Nations have
been involved within the Coordinated Review using a nation-to-nation approach. They
could also evaluate whether the Duty to Consult has been fulfilled. Other potential
research could analyze the structure of the Environmental Review Tribunal and make
suggestions on methods to decolonize its approach to better incorporate Indigenous
evidence within its rulings. ENGO – First Nation relationships are another possible topic
to be further examined, as the ERT hearings provide a good example of these
relationships beginning to form. Finally, further research could centre on the power of
municipalities and residents in making decisions regarding green energy infrastructure
projects within protected provincial plan areas.
The deliverables of this research also include the Ontario Greenbelt Meta Database, a
tool that describes, catalogues, cites, and provides access points to diverse data
regarding the Ontario Greenbelt Plan, and its associated plans. This data includes a
variety of literature types from a variety of disciplines, allowing the user to search using
key words to find their desired information. To access this tool, please contact Graham
Whitelaw at whitelaw@queensu.ca.
This research is important because it investigates how provincial plans such as the Oak
Ridges Moraine Conservation Plan can be improved to better protect Ontario’s
significant landscapes. It recognizes the importance of renewable energy in creating a
more sustainable Ontario, however it questions the appropriateness of the approval of
green energy infrastructure projects on provincially protected landscapes. This research
also advocates for improving relationships between the Crown and First Nations, and
incorporating Indigenous knowledge and needs into provincial structures and policy.
Finally, this research also examines the important role ENGOs have in protecting and
maintaining the protected landscapes of Southern Ontario.
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1.0 Introduction	
  	
  

	
  
The planning landscape in Southern Ontario is dominated by the region’s provincial land use
plans. These include ecologically based plans such as the Ontario Greenbelt Plan, the Oak
Ridges Moraine Conservation Plan, and the Niagara Escarpment Plan. Along with the
development-focused Growth Plan for the Greater Golden Horseshoe, these plans work together
to coordinate growth for the region, while simultaneously protecting the Province’s valuable
agricultural, ecological and hydrological spaces and landforms. Currently, these policies are
under review as part of the Coordinated Land Use Planning Review. The purpose of this process
is to bring these plans into the future through updating their growth and environmental protection
strategies, and incorporating feedback from stakeholders, First Nations, the public, and diverse
experts (Advisory Panel for the Coordinated Review, 2016).
This report explores the approval of renewable energy projects on the Oak Ridges Moraine
Conservation Plan in the context of the Coordinated Review from the perspectives of First
Nations and environmental non-governmental organizations (ENGOs). It addresses the spirit and
intent of the plan and the policy hierarchy that controls decisions made in regards to renewable
energy within its borders. It also goes further to examine the recommendations to the Coordinated
Review process by First Nations and ENGOs to gain a deeper understanding of how they would
like to see the plans change in the future. This report focuses on a particular case study of three
wind energy approvals on the Oak Ridges Moraine and the Environmental Review Tribunal
hearings that followed.

1.1 Objectives and Research Questions
The primary objective of this research is to understand the implications of the approval of
renewable energy projects on the Oak Ridges Moraine, and their impact on the Coordinated Land
Use Planning Review. This report aims to understand First Nation and ENGO involvement within
the Review process and their opinions on green energy infrastructure within the Moraine.
Exploring the relationship between green energy projects on the Oak Ridges Moraine and their
relationship with the Coordinated Land Use Planning Review allowed this research to be
examined through a number of questions:
•

What arguments did First Nations and ENGOs put forward in their submissions to the
Environmental Review Tribunal’s hearings of three wind energy developments on the Oak Ridges
Moraine? How did these arguments influence the ERT’s decisions?

•

How have submissions to the Coordinated Land Use Planning Review mentioned First Nations?
What have First Nations and ENGOs recommended in their submissions to the Review?

•

What is the legislation and policy hierarchy of power for renewable energy project approvals on the
Oak Ridges Moraine? How are First Nations and ENGOs mentioned within these legal documents?

•

How did being involved in the Environmental Review Tribunal Hearings influence First Nation and
ENGO recommendations to the Coordinated Land Use Planning Review?
1
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2.0 Background	
  Literature	
  	
  
	
  

2.1 Planning Context
The planning context of this report focuses on the Oak Ridges Moraine Conservation Plan, as
well as the Ontario Greenbelt Plan. Specifically, it explores how these plans may be impacted in
the Coordinated Land Use Planning Review process. This report also looks to influential
legislation and policies within the planning landscape that promote and support the creation of
renewable energy projects.
2.1.1 Ontario Greenbelt Plan

7

PETERBOROUGH

35

CA N A D A

134

Lake
Simcoe

BARRIE

Lake Ontario

12

11
26

GREY

7

KAWARTHA LAKES

UN ITE D S TA TES

PETERBOROUGH

7

SIMCOE
400
7A

11
5

12

°

7&

48

89

6

NORTHUMBERLAND

DURHAM
35 &

89

115

DUFFERIN

Lake
Huron

YORK
400

401

9

404

400

7

DON VAL

PEEL

LEY

N

7

409

40

1

427

21

WELLINGTON

ALLE

6
TORONTO

41
0

Georgian
Bay

3
40

INER
GARD

7

Lake Ontario

LEGEND
Greenbelt Area*

26

Protected Countryside

GUELPH

CA

6

GREY

D
NA

A

Towns and Villages
Hamlets

.A.
U.S

Niagara Escarpment Plan Area
Oak Ridges Moraine Area

10

Settlement Areas Outside the Greenbelt
6

River Valley Connections (outside the Greenbelt)

407

WATERLOO

Upper-tier Municipal Boundaries
40
3

Single-tier Municipal Boundaries

8

Major Roads

5

QUEE

HAMILTON

LINCO

24

LN M.

ALEX
ANDE

N EL
IZABE

Projection: UTM zone17 NAD83
© Queen’s Printer for Ontario, February 28, 2005
TH

Produced and data sources by the Ministry of Agriculture and Food, Ministry of Municipal Affairs and
Housing and Ministry of Natural Resources

R

Additional Data Sources: DMTI Spatial Inc.

89
403
405

DUFFERIN

BRANTFORD

89
420

NIAGARA

The information displayed on this map has been compiled from various sources. While every effort
has been made to accurately depict the information, this map should not be relied on as being a
precise indicator of locations of features or roads nor as a guide to navigation.
* Ontario Regulation 59/05

406

BRANT COUNTY

Notes:
Settlement boundaries reflect current municipal Official Plans. For precise boundaries and locations
of Settlement Areas (Towns/Villages and Hamlets) the appropriate municipalities should be consulted.

6

HALDIMAND COUNTY

0

5

10

20

30

Kilometres

NORFOLK COUNTY

Figure 1. Map of the Ontario Greenbelt (Ministry of Municipal Affairs and Housing, 2005b).

2

40

°

Schedule 1:

Water

26

Greenbelt Plan Area

6

HALTON

PLAN 2005

Georgian
Bay

greenbelt

The Ontario Greenbelt Plan is a regional planning policy whose goal is to prevent urban sprawl by
providing protection for the region’s agricultural land base and ecologically significant lands
(Ministry of Municipal Affairs and Housing, 2015). The plan protects approximately 2 million acres
of land within Southern Ontario, the extent of which can be seen in Figure 1 (Ontario Greenbelt
Foundation, 2014). The Greenbelt Plan is part of the Growth Plan for the Greater Golden
Horseshoe, which controls land use development and directs population growth away from
protected areas and towards already developed urban areas (Ministry of Municipal Affairs and
Housing, 2013).
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The overall vision of the Greenbelt Plan is to permanently protect specific lands within Southern
Ontario. These lands, and their associated vision, include (MMAH, 2005):

Farm Land

Natural Heritage
and Water
Resources

• Protection against land fragmentation and loss
• Support as predominant land use
• Providing permanent protection to natural heritage and water
resources
• Sustain ecological and human health

In addition to these goals, the plan also prioritizes economic and social activities on its lands such
as tourism, recreation, and resource extraction (MMAH, 2005).
The Ontario Greenbelt Plan acts as an umbrella for a number of other provincial plans including
the Oak Ridges Moraine Conservation Plan (ORMCP), the Niagara Escarpment Plan (NEP), Belt
Parkway West Plan, and the Rouge North Plan (Ministry of Municipal Affairs and Housing, 2005).
The Greenbelt Plan works to build protections into these plans by providing connectivity and
continuity of protections between the plan areas. To see the structure of the Greenbelt Plan, refer
to Figure 2.

Figure 2. The structure of the Greenbelt Plan, 2005. The Plan includes the ORMCP, NEP, Parkway Belt West
Plan and the Rouge North Plan. It focuses mainly on policy for the Protected Countryside (Salsberg and
Henderson, 2015)

3

Energizing the Oak Ridges Moraine?
	
  
The Greenbelt Plan is currently under review as part of the Coordinated Land Use Planning
Review, along with other provincial plans, such as the ORMCP. This review process will shape
the Greenbelt Plan for the next 10 years (MMAH, 2005).
2.1.2 Oak Ridges Moraine Conservation Plan
The Oak Ridges Moraine (ORM) is one of the Province’s most significant landforms. The Moraine
is a glacial feature that was formed 12,000 years ago during the earth’s last glacial period
(Whitelaw et al., 2008; Monitoring the Moraine, 2010). Moraines are formed when retreating
glaciers deposit unsorted and unstratified debris at their edges (Christopherson and Byrne, 2009).
The Oak Ridges Moraine is the largest moraine within Ontario, stretching over 190,000 ha just
north of the Greater Toronto Area (Monitoring the Moraine, 2010). This unique geology has
resulted in a landform that performs many important hydrological, ecological, and economic
functions (MMAH, 2002b). The ORM is often termed the ‘rain barrel’ of Southern Ontario because
the landform’s sand and gravel geology facilitate the absorption, filtration, and storage of
precipitation in aquifers. These aquifers are of vital importance as they are the headwaters of 65
watercourses that feed into large water bodies such as Georgian Bay, Lake Simcoe, Scugog
Lake, Rice Lake and Lake Ontario (STORM Coalition, 2007). Ecologically speaking, the Moraine
is an important habitat for endangered species and contains diverse ecosystems supporting the
existence of a wide variety of flora and fauna (Monitoring the Moraine, 2010).

Figure 3. A map of the Oak Ridges Moraine (Ministry of Municipal Affairs and Housing, 2002a).
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The Oak Ridges Moraine Conservation Plan (ORMCP) is an ecologically based planning policy
that works to protect the ORM from development and resource extraction pressures. The plan
was created as a result of conflicts about low-density urban development on the landform at the
end of the 20th century (Sandberg et al., 2013). These ‘battles’ were fought mostly between locally
formed environmental ENGOs such as Save the Oak Ridges Moraine (STORM), and subdivision
developers (Whitelaw et al., 2010). These confrontations culminated in an Ontario Municipal
Board hearing in Richmond Hill regarding a large subdivision that would have been developed on
the Moraine. This proposed development resulted in massive backlash from the local community,
ENGOs, and the media (Edey, 2006; Sandberg et al., 2013; Whitelaw et al., 2010). As a result of
this pressure, the Province put a development freeze over the ORM, and created a multistakeholder and collaborative advisory panel whose advice led the Province used to create the
Oak Ridges Moraine Conservation Act in 2001 and its associated policy, the ORMCP in 2002
(Whitelaw et al., 2010).
The ORMCP is currently under the review as part of the Coordinated Review. This represents an
important opportunity for the plan to be improved and strengthened (Government of Ontario,
2015).
2.1.3 Policies and Legislation that Encourage and Support Renewable Energy Projects
The Province of Ontario has been working hard to facilitate the development of renewable energy
within its borders. This can be seen from the creation of a number of policies and legislation that
both support and encourage the growth of green energy projects. These policies and legislation
include the Green Energy Green Economy Act (GEGEA) and the Green Energy Act (GEA). In
addition to the creation of new legislation, existing statutes have been modified to reduce barriers
to the creation of renewable energy developments within the Province. Examples of this include
the modification of the Environmental Protection Act to create the Renewable Energy Approvals
(REAs), and changes to the Planning Act.
These support systems are important as they encourage the transition away from energy sources
that contribute to climate change, promote energy conservation, and stimulate the creation of a
renewable energy economy in Ontario (Ontario Sustainable Energy Association, 2009). Although
these legal documents mark an important moment in environmental legislation and policy within
Ontario, they may contain some problematic provisions in terms of land conservation. For
example, these legislation and policies documents have been criticized by some for being too
proponent focused, and for taking power away from municipalities in their ability to made
decisions (Oak Ridges Moraine Partnership, 2015). In addition to these issues, some argue that
these legal documents are too permissive to the creation of renewable energy projects within the
borders of provincial plans, whose main objectives are to protect vulnerable environments
(Durham Region and Urban Strategies Inc., 2015).

5
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2.2 Theoretical Context
2.2.1 Tiering
Tiering is a concept that has been deeply explored and identified as a cornerstone of Strategic
Environmental Assessment (SEA) (Arts et al., 2005). SEA was developed in an effort to address
many of the inadequacies that traditional environmental assessment (EA) suffers from, such as its
reactionary and fast paced nature, its focus on small spatial and temporal scales, and its lack of
interconnectedness to other planning systems (Kirchhoff et al., 2011). Tiering addresses these
shortcomings by looking at all levels of the planning process.
Interestingly, within the case of the Greenbelt and Oak Ridges Moraine, tiering has caused some
negative impacts. The hierarchy of the GEGEA, GEA, and the REA over provincial plans like the
Greenbelt Plan and the ORMCP shows a possible negative tiering influence that will be explored
throughout this report.
The concept of tiering can be seen within the planning policy framework in Ontario, Canada,
which can be viewed in Figure 4. This image illustrates the hierarchy of planning policies within
the Province. The statutes and policies contain the highest level of strategic thinking. This report
problematizes the hierarchy below by rearranging it according to legislative and policy influence
over the Oak Ridges Moraine in regards to renewable energy project approvals.

Figure 4. The hierarchy of planning policies within Ontario, Canada. The highest level strategic
policies are provincial statutes and policies (Wood bull LLP, 2007)
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2.2.2 Collaborative Planning
Collaborative planning is the theoretical concept that planning decisions should not be solely
based off of scientific rational models, but instead should be developed to achieve ‘intersubjective mutual understanding’ between stakeholders (Healey, 1992 p. 150). The aim of
collaborative planning is to achieve consensus among diverse stakeholders to make the entire
planning process more equitable and democratic (McLeod, 2014; Healey, 1992). These
ideologies are based mainly on the ideas of Habermas regarding communicative rationality, which
looks to diverse stakeholders to decide on a rational approach to planning decisions. This is in
contrast to focusing on the planner’s individualistic concept of reason (Healey, 1992).
This concept will be explored within this report in regards to ENGO involvement as a stakeholder
in the planning process, as well as the concept’s relationship with First Nations. The
communicative turn has been criticized as not recognizing the unique historical and legal
relationship First Nations hold with the Crown. Since collaborative planning advocates for all
stakeholders have equal power, this theory does not address the uniqueness of First Nationgovernment relationships, where Aboriginal peoples are deemed to be more than just a
stakeholder (Porter, 2006).

2.3 Planning with First Nations
2.3.1 Decolonizing Planning
The academic and professional fields of planning within Canada, and abroad, have begun to take
notice of the importance of working with Aboriginal peoples to make more equitable planning
decisions (Fraser and Viswanathan, 2013). The process of decolonizing planning, which
acknowledges and attempts to remedy the historically discriminatory nature of Western planning,
has brought opportunities to improve Aboriginal-government relationships (Viswanathan et al.,
2013). It has also brought to light information on how First Nations peoples want to be included
within/influence the planning process (Turner, 2006). This report explores how First Nations have
been included within the Coordinated Land Use Planning Review, as well as Environmental
Review Tribunal Hearings on the Oak Ridges Moraine, and questions whether this process is
becoming decolonized.
2.3.2 Nation–to–Nation Planning
Nation-to-nation planning is an important concept rooted within this report. Tuner (2006)
described nation-to-nation planning as the process by which the Crown and First Nations make
decisions as partners rather than the latter being subservient to the former. Turner (2006) argues
that First Nation peoples should be recognized as having rights to self-determination and selfgovernment.
2.3.3 Relationship Between Western Knowledge and First Nation Traditional Knowledge
The relationship between western knowledge and First Nation knowledge is foundational to this
report. Since these two different knowledge systems are used to make decisions regarding land
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use planning and governance, it is important to understand how they interact, and in some cases
compete for power in the decision-making process.
First Nations traditional knowledge about a particular environment is the result of a long-standing
historical and cultural relationship with the land (Polfus et al., 2014). The information gained from
this relationship is collective, complex, and managed by the Indigenous people who created it.
Knowledge is orally passed down generation to generation and can take multiple forms such as
stories, spiritual beliefs or songs (Walker et al., 2013). Similar to Western knowledge, traditional
knowledge is empirically based where knowledge is accumulated through observation and
experiences, provides the opportunity for predicting outcomes, adaptable when new information is
presented, and relies on a cultural framework for interpretation (Polfus et al., 2014).
The dilemma between these two knowledge systems focuses on how they potentially could be
combined, or considered in a separate but equal way, to make governance decisions in a postcolonial landscape. Western scientific knowledge is prioritized by governing bodies when making
decisions, sometimes unconsciously requiring Indigenous peoples to conform to this ‘way of
knowing’, despite having their own epistemological view (Lane and Hibbard, 2005). This being
said, there has been an active movement within academia and within the professional world for
these two different knowledge systems to be considered with equal weight (Lane and Hibbard,
2005; Polfus et al., 2014; Hogan and Topkok, 2015; McGregor, 2008, Agrawal, 1995).
2.3.4 Aboriginal Consent and Duty to Consult and Accommodate
Both Federal and Provincial Governments, otherwise known as ‘the Crown’, have the Duty to
Consult, and where appropriate accommodate, Aboriginal peoples when making decisions that
may adversely impact Aboriginal and treaty rights (Indigenous and Northern Affairs, 2011). The
Supreme Court of Canada, in a number of precedent setting cases, upheld this obligation stating
that the Duty to Consult is a constitutional duty under section 35 of the Constitution Act, 1982
(Indigenous and Northern Affairs, 2011).
Accommodation occurs when there is strong evidence that a decision made by the Crown will
negatively impact Aboriginal and/or Treaty Rights. Under these circumstances, the Crown is
obligated to take steps to avoid or minimize the impact (McLeod, 2014). The process of
accommodation differs drastically depending on context and the stakeholders involved in each
situation (Newman, 2009).
Consent is recognized as going beyond both consultation and accommodation. The Crown is not
legally required to gain consent when they make a decision that may affect Aboriginal or treaty
rights (Newman, 2009). This being said, McLeod (2014) argues that changes towards
establishing consent as an obligation within Crown policies may result in better resource
management decisions that strive towards reconciliation. This argument is supported by the
United Nations within its Declaration of Indigenous Peoples, which notes that:
“States shall consult and cooperate in good faith with the Indigenous peoples concerned
through their own representative institutions in order to obtain their free, prior and informed
consent before adopting and implementing legislative or administrative measures that may
affect them” (United Nations, 2007, Article 19).
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3.0 Methodology
3.1 Content Analysis of Environmental Tribunal Hearing Documents
Thematic analysis was conducted on documents that were either published as a decision by the
Environmental Review Tribunal (ERT), or were submitted by individuals involved within the
hearing for the Tribunal’s consideration. The three ERT hearings analyzed were called in
response to the approval of wind energy projects. These hearings appealed the following projects:
(1) Sumac Ridge Wind Project, (2) Settlers Landing Wind Park, and (3) Snowy Ridge Wind Park.
Each of these projects has some portion of their development within the Oak Ridges Moraine
Conservation Plan area and are all located close together within the City of Kawartha Lakes.
This analysis conducts thematic analysis through answering specific questions related to the
research question (Braun and Clarke, 2006). These questions are:
1. What themes were within the arguments of ENGOs and First Nations peoples at the three
ERT hearings?
	
   2. How did ENGOs and First Nations influence the decisions of the ERT?
	
  

3.2 Analysis of Coordinated Land Use Planning Review Documents
This method involved conducting thematic analysis on grey literature documents that were either
submitted to the Coordinated Land Use Planning Review, or explained what a particular
municipality, ENGO or First Nation intended to submit to the Review. Documents were collected
through online searches of municipality, ENGO, and First Nation websites that were associated
with the Review process. Additional documents for municipalities were also sent to the researcher
from an individual associated with an EGNO, although some of these documents overlapped with
those found in the original search. In total, 29 municipal documents, 8 ENGO documents, and 1
First Nation document were analyzed for themes. The Coordinated Land Use Planning Review
Summary Report on town hall meetings released by the Provincial Government was similarly
analyzed. This report contains themes from all 17 of the meetings held to gain stakeholder
feedback. Finally, the report produced by the Advisory Panel who was tasked with providing
recommendations to the Ontario Government in how the provincial plans could be improved was
also analyzed.
It is important to note that the researcher contacted the Provincial Government through its
Environmental Registry notice on the Coordinated Land Use Planning Review requesting to gain
access to submissions to the review. However, the researcher was denied access. See Appendix
I to view this correspondence. This is also mentioned as a limitation in Section 10.1.
As outlined by Braun and Clarke (2006), this method conducts thematic analysis through
answering specific questions related to the research question. These questions focus on themes
about how First Nations and ENGOs have been involved in the Coordinated Land Use Planning
Review. The questions that are being answered are:
9
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1. How are ENGOs and First Nations mentioned within the Coordinated Land Use Planning
Review Submissions?
2. What recommendations do these groups provide to the review process?
	
  
Latent and manifest content analysis was employed to find themes within the document analysis.
This method included using manifest content analysis to search the surface of these grey
literature documents for key terms, phrases and sections of submissions (Cope, 2010). Terms
searched for include, ‘Greenbelt’, ‘Oak Ridges Moraine’, ‘First Nation’, ‘Aboriginal’, ‘NGO’, and
‘Non-governmental organization’, ‘Green Energy’, ‘Wind’. The second part of the analysis
included looking at sections of the documents with these terms and assessing them for themes
and concepts related to the research questions (Dunn, 2010).
This method is important because it shows how the issues explored within the case study relate
to the recommendations of First Nations and ENGOs in the Coordinated Review process.

3.2 Content Analysis of Legislation and Policy Documents
Analysis of legislation and policy documents was completed through conducting thematic analysis
(Cope, 2010). The thematic analysis was conducted to understand the hierarchy of power
between these legal documents to determine their influence over the approval of green energy
projects on the Oak Ridges Moraine. See Table 1 for a complete list of the legislation and
policies that were placed within this hierarchy.

Table 1. Legislation, Policy and Regulations Analyzed
Legislation
Policies and Regulations
Green Energy Act
Oak Ridges Moraine Conservation Act
Greenbelt Act
Planning Act
Environmental Protection Act
Green Energy and Green Economy Act
Niagara Escarpment Planning and
Development Act

Oak Ridges Moraine Conservation Plan
Greenbelt Plan
Provincial Policy Statement
Renewable Energy Approvals
Niagara Escarpment Act

This method uses questions related to the overall research question to determine themes (Braun
and Clarke, 2006). These questions are:
1. What is the hierarchy of power within legislation and policies relating to the approval of
green energy projects on the Oak Ridges Moraine?
2. How are First Nations and ENGOs mentioned within the legislation and policy?
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This method is similar to those used by Kirchoff et al. (2010) and Whitelaw et al. (2008) in their
research of the Oak Ridges Moraine and the Niagara Escarpment. Like the work of the authors
mentioned above, this method creates a visual representation of the tiering of policy in decisionmaking.

3.4 Interviews with Key individuals
Verification interviews were conducted with two key individuals that work for the ENGO Save the
Oak Ridges Moraine (STORM). These individuals were present for the three ERT hearings
analyzed within the case study, and were involved within the Coordinated Land Use Planning
Review process. One interview was conducted face-to-face, and another by Skype. The
interviews ranged from approximately 1–1.5 hours in length. Each interview was recorded,
transcribed and then thematically analyzed. This method was used to validate findings from other
methods used within this report, as well as fill knowledge gaps in understanding the connection
between the ERT hearings and the Coordinated Review process.
The interviews were conducted by reviewing the findings of each method used within this report to
validate findings, and also included two semi-structured questions. The researcher created a
summary document that had the findings of each method and shared it with interviewees. After
discussing a particular method and its findings the researcher would ask the interviewee about
their opinion of the findings and whether it aligned with their observations and experiences. After
all of the methods and findings were discussed the interviewees were asked to answer two semistructured questions:
1. How did the ERT hearings influence your involvement in the Coordinated Land Use
Planning Review?
2. What is your ENGO’s relationship with First Nations?
These semi-structured questions allowed the researcher to ask specific questions while still
allowing flexibility for interviewees (Dunn, 2010).
Combined, these two approaches to interviewing allowed the researcher to address gaps in the
research, and more meaningfully explore the observations and experiences of key individuals
involved in the case study and the Coordinated Review process (Dunn, 2010).
There are a number of limitations within this method that must be mentioned. Unfortunately, the
researcher was unable to interview First Nation participants to gather their perspectives on the
ERT hearings and the Coordinated Review process. This was due to time and resource
constraints. This being said, the researcher contacted some potential interviewees, however final
interviews did not come to fruition. Additionally, this method would have benefited from interviews
from industry and government representatives to provide a more balanced view of green energy
projects on the ORMCP area. Therefore, it is important to note that the information gathered in
this method is only representative of ENGO experiences and opinions. Limitations are covered
further within Section 10.1, which discusses research limitations.
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4.0 Case Study Background: Wind Energy
Project Approvals on the Oak Ridges
Moraine
This report explores the Coordinated Land Use Planning Review, through examining a case study
of three wind energy projects on the Oak Ridges Moraine. Within this case study, how First
Nations and ENGOs are mentioned is examined, and how their input and recommendations
influence the decisions made by the Environmental Review Tribunal (ERT). The findings of the
ERT hearing analysis allow for the examination of the input provided to the Coordinated Review
process to see if these recommendations are mirrored at the regional level, and how the Province
has responded.
The case study follows three wind projects that have portions of their projects on the protected
lands of the Oak Ridges Moraine. These projects are: (1) Sumac Ridge Wind Project, (2) Settler’s
Landing Wind Park, and (3) Snowy Ridge Wind Park, all within the City of Kawartha Lakes. The
Ministry of Environment and Climate Change (MOECC) approved all of these projects. Their
approval sparked controversy among residents and politicians, ENGOs and First Nations. As a
result, all three projects were appealed to the ERT.
To successfully appeal a project at the ERT, it is the duty of the appellant to prove that a project
meets the tribunal’s requirements for harm. If the appellants fail to make this connection, their
appeal is dismissed (Environment and Land Tribunals Ontario, 2010). According to the
Environmental Protection Act, a renewable energy project that has been approved by the Director
of the MOECC can only be appealed to the ERT on the grounds that moving forward with the
project will (Environment and Land Tribunals Ontario, 2010, p. 2.):

1

	
  
2

• Cause serious harm to human health
• Cause serious and irreversible harm to plant life, animal life, or the natural
environment

	
  
4.1 Sumac Ridge Wind Project
Sumac Ridge Wind Project is an 11.5
megawatt wind energy facility located
within the City of Kawartha Lakes,
Ontario. This Class 4 wind project
includes 5 wind turbines, which when
complete will provide 26,000,000 kWh to
the local energy grid. On its website,
WPD Think Energy states that the
energy produced from this facility could

Figure 5. Displays a sign showing resident displeasure with the
approval of Sumac Ridge Wind Project (Thornhill, 2014).
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be used to provide power to approximately 1,800 homes per year (WPD Think Energy, n.d.). This
project has two turbines located within the Oak Ridges Moraine Conservation Plan area.
The approval of this project by the Ministry of Environment and Climate Change sparked outcry
from local residents, local religious organizations, STORM, and local First Nations. As a result,
the approval was appealled to the ERT. A number of groups participated as appellants in this
appeal including STORM, Curve Lake First Nation, and Hiawatha First Nation.
In its decision, the ERT ruled that the appellants had not successfully met their tests for harm and
dismissed the appellant’s appeal. This being said, as a result of the appeal the ERT provided the
MOECC with recommendations regarding: (1) the importance of reviewing the project’s impacts
on groundwater, and (2) the importance of creating surface and groundwater hydrological reports
on sites with high vulnerability aquifers (Cham Shan Temple v. Director, Ministry of the
Environment, 2015).

4.2 Settlers Landing Wind Park
Settlers Landing Wind Park is a Class 4, 10-megawatt wind facility that received approval by the
MOECC in May 2015. This wind facility has five wind turbines and is located within the Oak
Ridges Moraine Conservation Plan area (Capstone Infrastructure, n.d.a). Figure 5 shows the
project site.
This wind energy facility was appealed to the ERT in June 2015, supported by groups such as
STORM. The ERT upheld part of this appeal, stating that the appellants proved that there would
be serious and irreversible harm to the plant life, animal life or the natural environment due to the
presence of significant woodlands onsite (Settlers Landing Wind Park Opposition Corporation v.
Ontario (MOECC), 2015).

4.3 Snowy Ridge Wind Park
Snowy Ridge Wind Park is a Class 4, 10-megawatt wind facility located within the City of
Kawartha Lakes, Ontario. This project contains five wind turbines, with a portion of the site on the
Oak Ridges Moraine. See Figure 6, which shows a map of the project site (Capstone
Infrastructure, n.d.b).
This project was appealed to the ERT in late July 2015, and was supported by groups such as
STORM, as well as a local anthropologist that supported First Nations history and archeology
within the area. The ERT dismissed this appeal stating that the appellants did not prove that the
project would meet its measures for harm (Snowy Ridge Opposition Corp v. Ontario (MOECC),
2015).
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Figure 6. Shows the project site for Settlers Landing Wind Park (Capstone
Infrastructure, n.d.a.)

	
  
	
  

	
  
	
  
Figure 7. Shows the project site for Snowy Ridge Wind Park (Capstone Infrastructure,
n.d.b.)
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4.4 First Nations Involved
First Nations were involved within the Sumac Ridge Wind Project and Snowy Ridge Hearings.
They were not actively mentioned within the Settlers Landing Wind Project hearing. Within the
Sumac Ridge Wind Project hearing, Curve Lake First Nation, Hiawatha First Nation, and selfrepresented First Nation individuals gave testimony as participants. Within the Snowy Ridge
hearing, Kathleen Morton, an anthropologist who has worked with many First Nations within the
area, gave testimony in regards to Aboriginal history and archeology on the site (Cham Shan
Temple v. Director, Ministry of the Environment, 2015; Settlers Landing Wind Park Opposition
Corporation v. Ontario (MOECC), 2015; Snowy Ridge Opposition Corp v. Ontario (MOECC),
2015).
All of the First Nations involved within these ERT hearings have treaty rights under Treaty 20.
Treaty 20, otherwise known as The William’s Treaties, include the Mississaugas of Alderville First
Nation, Curve Lake First Nation, Hiawatha First Nation, Scugog Island First Nation, Chippewas of
Beausoleil First Nation, Georgina Island First Nation, and Rama First Nation. The traditional
territories of these First Nations include the Oak Ridges Moraine (Williams Treaties Frist Nations,
2014). When this treaty was originally signed in 1818, it did not guarantee harvesting rights to the
signatory First Nations, and it has since been under scrutiny within court cases investigating the
scope of rights within this treaty (Miller, 2009; Cham Shan Temple v. Director, Ministry of the
Environment, 2015). The signatory First Nations state that harvesting rights were never
surrendered (Williams Treaties First Nations, 2014).

4.5 ENGOs Involved
Only one ENGO, Save the Oak Ridges Moraine (STORM) was involved with all three of these
appeals. This organization has a long history with the Oak Ridges Moraine and was actively
involved in the plan’s creation, management, and implementation (STORM, 2015a). Throughout
the ERT hearings, this ENGO acted as a participant within all of the hearings providing testimony
on a variety of topics such as the spirit and intent of the Oak Ridges Moraine Conservation Plan.

4.6 How does this Case Study Relate to the Coordinated Land Use Planning
Review?
This is an important case study because it shows an example of how the Oak Ridges Moraine
Conservation Plan, one of the provincial land use plans under review, is currently being
interpreted and implemented by the Province. As the Government of Ontario is approving wind
projects on these provincially protected landscapes it is sending a message that these are
acceptable land uses. This begs the question whether renewable energy projects are appropriate
within these ecologically based plans, or whether they will bring about ‘death by a thousand cuts’
for these regional plans (Cham Shan Temple v. Director, Ministry of the Environment, 2015, p.
83). This report investigates whether the problems brought to light within these hearings are
addressed within the Coordinated Review, focusing on the perspectives of First Nations and
ENGOs.
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5.0 Environmental Review Tribunal Hearing
Thematic Analysis
	
  
This method involved the analysis of documents that were either published as a decision by the
Environmental Review Tribunal (ERT), or submitted for its consideration by parties involved within
the hearings. It involved the analysis of three wind projects’ ERT hearings. Each of these projects
had some portion of their development on the Oak Ridges Moraine (ORM). These wind project
developments are: (1) Sumac Ridge Wind Farm, (2) Settlers Landing Wind Park and (3) Snowy
Ridge Wind Park. This analysis asks:
1. What themes were within the arguments of ENGOs and First Nations peoples?
2. How did ENGOs and First Nations influence the decisions of the ERT?
	
  
In order to understand the answers to these questions, it is important for the reader to note that
according to the Environmental Protection Act, a renewable energy project that has been
approved by the Director can only be appealed to the ERT on the grounds that moving forward
with the project will: (Environment and Land Tribunals Ontario, 2010, p. 2.)

1
2

• Cause serious harm to human health
• Cause serious and irreversible harm to plant life, animal
life, or the natural environment

It is the duty of the appellant to the project to prove to the ERT that the project will meet these two
legal requirements. If the appellants fail to make this apparent, their appeal will be dismissed
(Environment and Land Tribunals Ontario, 2010).
The findings first describe the themes found within the arguments of First Nations and ENGOs,
and then goes further to consider how these arguments impacted the final decisions of the ERT. It
is important to note that the only ENGO involved within these hearings was Save the Oak Ridges
Moraine (STORM).

5.1 What themes were within the arguments of First Nations peoples and
STORM?
5.1.1 Themes within the Arguments of First Nations
From analyzing the ERT documents, the arguments of First Nations peoples, and their nonindigenous supporters, pointed to the following themes: (1) knowledge, (2) Aboriginal and treaty
rights, (3) spirituality and relationship to the environment, and (4) cultural heritage protection.
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The first theme revolves around the understanding of knowledge. This theme was the strongest
within the Sumac Ridge Wind Project hearing. An example of the collision of different knowledge
systems comes from this hearing where the First Nation notion of ‘bird kill’ differed substantially
from the ERT understanding of the term. Mr. Brent Whetung of Curve Lake First Nation described
the death of eagles and other birds as ‘not merely a matter of ‘bird kill’ but such an assault on
[First Nation] spiritual environment as to justify ‘a turbine for an eagle’’ (Cham Shan Temple v.
Director, Ministry of the Environment, 2015 p. 180). This is in contrast to the ERT definition, which
described bird kill as ‘one measure of serious harm and that mortality of a significant number of
individuals in a small population of a single species may be both serious and irreversible’ (Cham
Shan Temple v. Director, Ministry of the Environment, 2015 p. 78).	
   This difference in
understanding the consequences and impacts of ‘bird kill’ signifies that multiple knowledge
systems are operating simultaneously. This being said, the ERT’s knowledge system holds the
most power within this situation.
The next theme is Aboriginal and treaty rights, which were strongly displayed within the Sumac
Ridge Wind Park hearing. In most instances of the trial, the impacts of the project on treaty rights
under Treaty 20, and the Crown’s failure to fulfill its Duty to Consult were subthemes (Cham Shan
Temple v. Director, Ministry of the Environment, 2015 p. 179). Much of the rhetoric around Treaty
20 focused on the harvesting rights of First Nations and the potential impacts of Sumac Ridge
Wind Project on hunting and fishing. In terms of the Duty to Consult, many of the First Nations
participants stated that they had not been adequately consulted and accommodated through the
project approvals process (Cham Shan Temple v. Director, Ministry of the Environment, 2015).
First Nation spirituality and relationships with the environment was a common theme throughout
the ERT hearings. For instance, within the Sumac Ridge Wind Project hearings, Diane Sheridan
of Hiawatha First Nation ‘emphasized the unique and compassionate connection her people have
with the earth and water. She stated that water has a sacred character because it is necessary for
life, and expressed her concern about the impact of the Project on the aquifer under the Site’
(Cham Shan Temple v. Director, Ministry of the Environment, 2015, p. 63). Many of the First
Nation participants expressed similar statements of a strong connection to the environment rooted
in traditional practices.
First Nation cultural heritage protection was a strong theme, specifically within the Snowy Ridge
hearing. Within the hearing, the history of First Nations peoples in the area, the presence of an
ossuary called the ‘Manvers Hill of Bones’, the strong spiritual relationship between the dead and
the living, as well as the rumored presence of another ossuary being located near the project area
were discussed. Additionally, the importance of protecting artifacts found on site was expressed
(Snowy Ridge Opposition Corp v. Ontario (MOECC), 2015).
5.1.2 Themes within the Arguments of ENGOs
Through the analysis of ERT documents, a number of themes emerged with the arguments of
STORM. These themes are: (1) the intent and spirit of the ORMCP, (2) cumulative effects and
scale, (3) policy hierarchy and precedent, (4) environmental impact, (5) infrastructure linearity, (6)
ENGO and First Nation relationships, and (7) ERT–First Nation Relationships.
The intent and spirit of the ORMCP is a strong theme within the arguments of STORM. Within
these hearings, the ENGO spoke to its involvement in the creation of the ORMCP as well as the
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purpose of the plan. For instance, STORM played a variety of roles within the creation of the
ORMCP, such as being a member of the Technical Advisory Committee, Chair of the Citizens
Advisory Committee, and a participant of the Oak Ridges Moraine Advisory Panel. All of these
roles represent a contribution to the ORMCP, and an insight into its purpose (STORM, 2015a).
The ENGO went further to describe that the purpose of the plan is to, ‘maintain, restore and
enhance the ecological and hydrological integrity of the Oak Ridges Moraine ecosystem’
(STORM, 2015a, p. 2). STORM spoke to the fact that the approval and development of wind
projects does not fit within the intent or spirit of the ORMCP. The ENGO argued that,	
  ‘The Oak
Ridges Moraine Conservation Act and the Plan were never intended to facilitate or encourage this
unique landform to become a large-scale energy infrastructure corridor; quite the opposite as
expressed by the provincial government in the purpose, objectives and vision sections of the Oak
Ridges Moraine Conservation Plan’ (Environmental Review Tribunal, 2015a, p. 82).
The consequences of cumulative effects and the scale of the three wind projects were also within
the arguments of STORM. The ENGO argued that although a single wind project might not harm
the Moraine to an irreversible extent, the combined impacts of all projects approved would
certainly cause environmental degradation (STORM, 2015b). STORM stated that the Ministry of
Environment and Climate Change (MOECC) should have considered the projects approved as an
entire development and required a cumulative effects assessment. Therefore, the ENGO advised
that the ERT should recommend cumulative assessments be carried out for these developments
and their impact on ORM hydrology (STORM, 2015a; STORM, 2015b; ERT, 2015a). The scale of
these developments was also of concern to STORM. The ENGO favours green energy measures
when they are operated at an appropriate scale; however it disapproves of the ORM becoming a
green energy infrastructure corridor (Cham Shan Temple v. Director, Ministry of the Environment,
2015; Snowy Ridge Opposition Corp v. Ontario (MOECC), 2015; Settlers Landing Wind Park
Opposition Corporation v. Ontario (MOECC), 2015).
	
  
The third theme derived through the analysis of the ERT documents is the hierarchy of legislation
governing the ORM, as well as the potential for these ERT hearings to set a precedent for
development. Throughout the ERT documents, STORM was critical of the hierarchy of the GEA
and REA having greater power over development decisions on the ORM than the ORMCP. This
can be seen within STORM’s submissions to the ERT where it states that, ‘unfortunately,
subsequent legislation and associated governance around green energy provides the opportunity
for developers and governments to execute an “end run” around the vision, goals and objectives
of the ORMCP’ (STORM, 2015c, p. 3). Additionally, the ENGO discusses the fact that the
approval of multiple wind projects has the potential to set a dangerous precedent, giving a signal
to developers that these developments supersede protected landscapes (STORM, 2015c; Cham
Shan Temple v. Director, Ministry of the Environment, 2015)
The theme of environmental impact of the three wind projects on the ORM was strong throughout
the hearings. These impacts mostly focused on consequences to the hydrological health of the
ORM, while also referencing protected landscape features such as significant woodlands (Settlers
Landing Wind Park Opposition Corporation v. Ontario (MOECC), 2015; Cham Shan Temple v.
Director, Ministry of the Environment, 2015; Snowy Ridge Opposition Corp v. Ontario (MOECC),
2015).
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Within the Settlers Landing Wind Park hearing, STORM argued that developments are only
exempt from impacting significant woodlands within the ORMCP if they are linear in nature. This
can be seen when the ENGO brought up the ORMCP Section 41.(1) exemptions which can be
seen below (MAH, 2002b).
‘41. (1) Transportation, infrastructure and utilities uses include
(a) public highways;
(b) transit lines, railways and related facilities;
(c) gas and oil pipelines;
(d) sewage and water service systems and lines and stormwater management facilities;
(e) power transmission lines;
(f) telecommunications lines and facilities, including broadcasting towers;
(g) bridges, interchanges, stations and other structures, above and below ground, that are required for
the construction, operation or use of the facilities listed in clauses (a) to (f); and
(h) rights of way required for the facilities listed in clauses (a) to (g).’ (MAH, 2002b).

	
  
Within this section, the policy clearly does not mention renewable energy projects because they
‘do not cross the Oak Ridges Moraine’. Therefore, renewable energy projects developed on the
Moraine would not be permitted to destroy significant woodlands within the ORMCP’s borders.
The relationship between ENGOs and First Nations within the ERT hearings is another theme. In
all documents submitted to the ERT, STORM acknowledged and supported the First Nations of
Treaty 20, on whose traditional territory the three wind projects were approved. Within its
submission to the Snowy Ridge ERT hearing, STORM also acknowledged the efforts by the
proponent to consult with First Nations, while also stating that the Provincial Government had not
met its Duty to Consult. In particular, STORM criticized the Crown’s failure to provide a list of First
Nation communities that would be affected by Snowy Ridge to the proponent within a reasonable
timeframe (STORM, 2015a). This acknowledgement, support, and critical voice demonstrate a
relationship between ENGOs and First Nations within these hearings. It also shows a contrast to
the ideas of the communicative turn put forward by Healey (1992), which states that all parties
must be equal in making decisions within planning. Within this case, STORM, a stakeholder, is
acknowledging the unique historical and legal relationships of First Nations peoples and the
Crown.

	
  
The final theme is the relationship between the ERT and First Nations. During the Sumac Ridge
Wind Project hearing, the ERT held its proceedings at Curve Lake First Nation Reserve on the
day scheduled for the First Nation participants to give their testimony. This decision by the ERT
shows a movement towards making the ERT process a more equitable and inclusive process to
First Nations peoples. This decision by the ERT represents a step towards decolonizing the
processes of the Environmental Review Tribunal by acknowledging and attempting to remedy
historically discriminatory Western processes (Fraser and Viswanathan, 2013).
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5.2 How did ENGOs and First Nations influence the decisions of the ERT?
	
  
5.2.1 First Nations
	
  
The arguments of First Nations did little to influence the final decisions of the Environmental
Review Tribunal. The lack of impact was explained by the Tribunal as being due to insufficient
evidence provided by First Nation participants. For example, the Tribunal requires specific
evidence such as personal experiences, studies or data that provide evidence of First Nation use
of the particular site, or examples from other case studies to make its decisions (Cham Shan
Temple v. Director, Ministry of the Environment, 2015; Snowy Ridge Opposition Corp v. Ontario
(MOECC), 2015).
Within the theme of knowledge, the ERT’s response to the First Nation argument was that,
‘The Tribunal finds that the evidence of the First Nations participants presented here amounts
to expressions of general concern about land use changes within their traditional territory that
might affect the animals and plants that they harvest, without specific evidence of how this
Project will cause serious and irreversible harm.’ (Cham Shan Temple v. Director, Ministry of
the Environment, 2015, p. 191).
	
  
This statement is problematic because it states that without concrete evidence the Tribunal
cannot use the information provided by First Nations peoples to influence its decision. The ERT
also stated that, ‘there was no evidence as to studies, data or personal knowledge collected from
other wind projects’ (Cham Shan Temple v. Director, Ministry of the Environment, 2015 p. 192).
This statement does not acknowledge the fact that First Nations peoples’ core traditional values
and traditional knowledge is unique to each group and therefore not easily compared (Porter,
2010). This exclusion of information shows a failure by the ERT to thoughtfully incorporate
Indigenous knowledge.
Another part of the knowledge theme shows that Western knowledge and Indigenous knowledge
are treated differently by the ERT. Within making its decision, the ERT in the Sumac Ridge Wind
Project hearing split its response to the arguments heard into issues. Issue 1 addressed ‘Whether
engaging in the Project in accordance with the REA will cause serious and irreversible harm to
plant life, animal life or the natural environment’ (Cham Shan Temple v. Director, Ministry of the
Environment, 2015, p. 3). Within this section, only the information of western scientists, ENGOs,
topic experts, and municipal politicians was included. However, all information regarding water
and animal health presented by First Nations participants was put within Issue 4, ‘Whether
engaging in the Project in accordance with the REA will interfere with the treaty rights of the
Participant First Nations, contrary to s. 35 of the Constitution’ (Cham Shan Temple v. Director,
Ministry of the Environment, 2015 p. 3). This structural knowledge segregation can be seen in the
ERT decision Table of Contents in Figure 10. Similar to the point on knowledge, this structural
exclusion privileges Western knowledge and scientists over the Indigenous knowledge of First
Nations. This shows a failure by the ERT to integrate Western Knowledge and Indigenous
knowledge.
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Within the Snowy Ridge Wind Park hearing, the ERT actually abandoned this structural
segregation of knowledge. When discussing the potential impact of the wind development on
human health, the ERT included the information presented by a non-indigenous anthropologist on
ossuaries present on the site within this section. Although the ERT’s consideration of the cultural
relevance of this site could still fall into the Tribunal’s failure to meaningfully consider Indigenous
knowledge, the fact that this information was not segregated should be noted as a step towards
improvement (Snowy Ridge Opposition Corp v. Ontario (MOECC), 2015).

Figure 10. Shows the structural segregation of knowledge. All Western Scientific knowledge is
found within Issue 1, whereas First Nation knowledge is within Issue 4.

In the theme of Aboriginal and treaty rights, when addressing the First Nation arguments the ERT
stated in its decision that,
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‘The witnesses also failed to identify how the Project would infringe their rights, other
than in a general way. They did not provide examples of experiences at other
locations where game has been driven away due to wind turbines, nor did they
explain how the Project would interfere with aquifers or other waters in the area.
There was no evidence as to studies, data or personal knowledge collected
from other wind projects’ (emphasis added) (Cham Shan Temple v. Director,
Ministry of the Environment, 2015 p. 192).
	
  
This response shows that in order for information to be meaningful within ERT hearings, First
Nations must have access to evidence in the form of experiences, studies or data collected from
other wind projects. Although other First Nations have achieved this level of information
successfully within other ERT hearings, this expectation does not acknowledge the possibility that
Aboriginal groups involved within these hearings may not have the resources to conduct such
studies. During the hearing, Melissa Dokis of Curve Lake First Nation stated that a ‘Traditional
Land Use Study should have been carried out to determine the expected impacts the Project will
have on their constitutionally-protected rights and, because no study or meaningful consultation
was done, the honour of the Crown has not been upheld’ (Cham Shan Temple v. Director,
Ministry of the Environment, 2015 p. 65). This statement shows that a lack of resources and
meaningful consultation may have been a barrier to involvement for First Nation participants. A
lack of human resource capacity to meaningfully be involved in Western processes such as
planning has been identified within the literature in regards to consultation requests, and could
also be at play within this situation (Viswanathan et al., 2014). Additionally, the expectation to
provide this information may point to institutions and policies that actually work against First
Nations peoples in their ability to work within the state system (Lane and Hibbard, 2005).
First Nations participants within the ERT hearing expressed concern at how these wind turbines
would impact their spirituality and relationship with the environment. Although all expressions
were considered to be valuable by the ERT, without evidence of the direct impacts of the projects
this information would not allow the ERT to uphold the appeal. Again, as stated within the other
themes above, this demand for evidence may actually limit First Nation ability to be involved
within the ERT since the Tribunal’s demands for evidence may be beyond their human resources
capital.
The theme of cultural heritage is also another example of how the ERT could be limiting the
involvement of First Nations peoples within its proceedings. Although an Archeological
Assessment was completed within the project site of the Snowy Ridge Wind Park, with no
significant results, this method of investigating sites does not recognize many indigenous beliefs
that culture does not come from specific sites, but rather is a result of larger spaces (Porter,
2010). Therefore, even though the Archeological Assessment investigated the actual site areas of
the turbines, the presence of ‘Hill of Bones’ ossuary, as well as another possible unfound ossuary
near the site, is undermined by not considering these burial sites as part of the larger
archeological space. Interestingly, the Provincial Policy Statement addresses this issue of larger
cultural spaces within its definition and inclusion of Cultural Heritage Landscapes, which is
defined as:
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‘…A defined geographical area that may have been modified by human activity and is
identified as having cultural heritage value or interest by a community, including an
Aboriginal community. The area may involve features such as structures, spaces,
archaeological sites or natural elements that are valued together for their interrelationship,
meaning or association’ (Ministry of Municipal Affairs and Housing, 2014, p. 40).
	
  
The inclusion of Cultural Heritage Landscapes in the PPS focuses on the conserving of these
geographical areas. This alternative and policy supported method for conserving features could
be considered as a possible tool in addressing concerns about energy project development
impacts on First Nation heritage.
5.2.2 ENGOs
The arguments of STORM at the ERT hearings had some influence on the Tribunal’s decisions.
These influences were strongly exemplified within the Sumac Ridge Wind Project Hearing and the
Settlers Landing Wind Park hearing. The most influential themes were the environmental impacts
of the projects, and the spirit and intent of the plan. This section analyzes the influence of
STORM’s arguments on the decisions of the ERT.
Within the Sumac Ridge Wind Project hearing STORM’s arguments on environmental impact
played an important role in demonstrating to the ERT the importance of considering ORM
groundwater, and groundwater-surface water interactions when vulnerable aquifers are onsite.
Within its arguments, STORM stated that for the site ‘…no watershed plan has been prepared by
the local Conservation Authority, due to the City’s decision not to pursue development in the area’
(Cham Shan Temple v. Director, Ministry of the Environment, 2015, p. 72). This statement
showed the ERT the dangers of developing land within provincially protected areas where
proponents and the MOECC do not have complete information to thoughtfully consider the
impacts of developments. Additionally, STORM’s argument in regards to the development
occurring without a complete hydrological study impacted the decisions of the ERT.
‘Ms. Sutch testified to STORM’s concern that no hydrogeological study was conducted for
the Project area, despite the fact Turbines 4 and 5 are proposed in a high aquifer
vulnerability area. She stated that accurate baseline information is critical to siting
decisions, as well as to understand impacts of the Project. Ms. Sutch referred to
documents that show the MOE surface water reviewer recommended that the Project
submission be reviewed by a MOE Regional Hydrogeologist. STORM questions why the
Project was approved without a hydrogeological study by the Approval Holder’ (Cham
Shan Temple v. Director, Ministry of the Environment, 2015, p. 72).
	
  
When the ERT made its final decision on the Sumac Ridge Wind project case, it decided to
dismiss the appeal of the appellants. However, it provided recommendations, which contain the
information presented by STORM. These recommendations can be seen on the next page.
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Recommendations of the ERT (Cham Shan Temple v. Director, Ministry of the
Environment, 2015, p. 108)
1. A qualified MOE groundwater reviewer should sign off on all Renewable Energy
Approvals (REA) applications in the ORMCP area; and,
2. A hydrogeological report should be prepared which investigates the interactions of
surface water and groundwater, where any REA project is proposed on high
vulnerability aquifer locations.
	
  
Within the Settler’s Landing Wind Park decision, STORM’s arguments influenced the ERT ruling.
This input impacted both the ERT’s decision regarding whether there was a ‘significant woodland’
on site and whether the development of the woodland would impact the spirit and intent of the
ORMCP.
STORM supported the existence of significant woodlands within the project site, alongside other
appellant participants. This argument went against the original Renewable Energy Approval for
the project, which had stated no significant woodlands existed on site. For instance, the
appellants submitted to the ERT that ‘SW-11 [woodland on site] has been defined as “significant”
according to the ORM Technical Paper 7, and that the significant woodland plays an important
role in the ecosystem of the ORM in ways other than acting as habitat…’ (Settlers Landing Wind
Park Opposition Corporation v. Ontario (MOECC), 2015, p. 45). In its decision, the ERT stated
that ‘…the Tribunal finds that the Project will cause serious and irreversible harm to SW-11 and to
the habitat it represents…’ (Settlers Landing Wind Park Opposition Corporation v. Ontario
(MOECC), 2015, p. 51).
In addition to the presence of significant woodlands, STORM argued that the spirit and intent of
the ORMCP states that the ORM was never meant to be a site used for green energy
infrastructure. When considering this information, the ERT stated that:
‘STORM made the point that s. 41 applies to linear development of transportation,
infrastructure and utilities such as transmission lines and pipelines that cross through the
ORM area. The generation of electrical power, however, does not explicitly appear on the
list. If power generation is not included as a s. 41 exception, then wind turbine
	
   development would be prohibited entirely within significant woodlands in the ORMCP area’
(Settlers Landing Wind Park Opposition Corporation v. Ontario (MOECC), 2015, p. 58)
	
  
This information led the ERT to the conclusion that, ‘the Tribunal finds that this is a strong indication
that removal of portions of the significant woodlands in this area should be considered “serious” harm
by operation of legal standards set in the ORMCP adopted through O. Reg. 359/09, and as explained
by the MOECC’s ORM Technical Guide’ (Settlers Landing Wind Park Opposition Corporation v.
Ontario (MOECC), 2015, p. 59). Therefore, the ERT is stating that the removal of significant

woodlands should not occur due to the provisions of the ORMCP, which are deemed to still be
operational regardless of the Renewable Energy Approvals. This statement by the ERT shows
that the MOECC’s OMR technical guide further supports the ORMCP in its protection of
significant woodlands from linear developments. As a result, this finding supports the ERT’s final
decision that, ‘the Tribunal finds that engaging in the Project in accordance with the REA will
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cause serious and irreversible harm to plant life, animal life or the natural environment as set out
in s. 145.2.1(2)(b) of the EPA’ (Settlers Landing Wind Park Opposition Corporation v. Ontario
(MOECC), 2015).
The ERT’s finding in the Settlers Landing case is precedent setting. This is due to the fact this
particular decision is the only wind turbine development that was not allowed to move forward by
the ERT, in part because of the provisions of the ORMCP.
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6.0 Submissions to Inform the Coordinated
Land Use Planning Review Process
This method examines the documents submitted by both upper and lower tier municipalities, First
Nations and ENGOs to influence the 2015 Coordinated Land Use Planning Review. It answers
the questions:
1. How are ENGOs and First Nations mentioned within the municipal and regional
Coordinated Review Submissions?
2. What recommendations do these groups provide to the review process?
This section first addresses the findings of the analysis of upper and lower tier municipalities, then
First Nations, and finally ENGOs. The analysis submissions uses specific key words, otherwise
known as manifest themes, to find sections for analysis of latent themes. In total, 27 Municipal
documents, 8 ENGO documents, and 1 First Nation document were analyzed. This section then
discusses the themes found within the summary of the report on 17 town hall meetings with
stakeholders. This is followed by an analysis of the report by the provincially appointed Advisory
Panel for the Coordinated Land Use Planning Review.

6.1 Municipal and Regional Documents to Inform the Review Process
6.1.1 How are ENGOs and First Nations involved within the Coordinated
Review Submissions?
According to the documents analyzed from municipalities and regional municipalities, ENGOs are
involved within the Coordinated Review in a number of ways, whereas First Nations were very
rarely mentioned. Table 2 illustrates the words that were used in manifest and latent analysis of
the documents pertaining to the review process.

Table 2. Manifest Themes used within Municipal and Regional
Submissions
Aboriginal	
  
First	
  Nation	
  
Indigenous	
  
Indian	
  
Non-‐governmental	
  Organization	
  
NGO	
  
Stakeholder	
  
Wind	
  
Green	
  Energy	
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In these documents, ENGOs are classified as stakeholders within the review process and are
referred as such consistently. The relationship between the Ontario Government and
stakeholders can be seen within these documents. The Province recognized the unique
contribution of stakeholders to the review process by strongly suggesting municipalities gather
stakeholder feedback. Additionally, the province released guidelines for municipalities to gather
feedback providing key themes that must be addressed in the Coordinated Land Use Planning
Review process. The Province also worked to gather feedback from stakeholders through online
platforms that did not require ENGOs to make their opinions heard through municipal events. This
is compatible with the ideas of Healey (1992) relating to Habermas’s communicative turn in
planning.
At the regional and local municipal levels, stakeholders were involved in the review process
through various methods. Local governments conducted public consultation events, such as
workshops, which provided opportunities for stakeholder input. The purpose of this process was
to provide the province with a report detailing recommendations from both upper and lower tier
municipalities (MAH, 2015).
In terms of First Nation involvement, only 3/27 documents mentioned First Nations, and these
references only centered loosely on Municipal-First Nations relationships. This is in contrast to
ENGOs, where this group was mentioned within 18/27 documents.

6.1.2 What did ENGOs and First Nations recommend to the Review Process?
There are a number of themes that have been derived from the analysis of municipal and regional
documents in regards to ENGOs and First Nations. These themes centre on the input these
governing bodies received from consulting stakeholders. The themes are: (1) green energy, (2)
transparency, (3) plan consistency, and (4) First Nation–Municipal relationships.
The impact of green energy on the provincial plans was a key theme within the analysis regarding
stakeholder input on the Coordinated Review. Stakeholders stated that the development of green
energy infrastructure on provincial plan land is inconsistent with the spirit of these plans. The
submissions stressed the need to update or create additional policies to correct these
inconsistencies (Durham Region and Urban Strategies, 2015; York Region, 2015; Town of
Aurora, 2015). For example, stakeholders in Durham Region criticized the provincial plans as
being ‘too permissive to infrastructure and green energy projects despite their capacity to impact
environmental features, remove agriculture land from protection, and/or impact quality of life of
residents’ (Durham Region and Urban Strategies Inc., 2015, p. 34). The need to make the
legislation and policies of these provincial plans consistent in their definitions and interpretations
to ensure that these plans are implemented in the same manner was discussed by York Region
(2015). Durham Region and Urban Strategies Inc. (2015) took this argument further to state that
these plans are not well aligned, using the example of the Green Energy Act’s incompatibility with
the goals of the ORMCP.
The call for transparency from stakeholders was identified as a theme throughout the document
analysis. In Durham Region, participants stated that not enough information about the review was
available, which led to concerns about the process (Durham Region and Urban Strategies, 2015).
This was complicated by the fact that some participants felt their feedback from the original plans
was not incorporated, leading to fears that the outcomes in this process would create little impact.
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Plan consistency was a theme addressed by stakeholders within the documents. Stakeholders
criticized the complexity of these plans, legislation and regulations in areas such as infrastructure
implementation, inconsistent definitions, contradictions and inconsistencies (Town of Whitchurch
Stouffville, 2015; Township of King, 2015; York Region, 2015; Durham Region and Urban
Strategies, 2015). York Region stakeholders stated that the implementation policies of provincial
plans should be revised (York Region, 2015, p. 32).
Only a few themes were generated for First Nation involvement in municipal and regional
Coordinated Review documents, since only 3/27 documents analyzed mentioned Aboriginal
peoples. The first theme is focused on Municipal-First Nation relationships. The County of Simcoe
stated it would continue to coordinate land use planning with First Nations (County of Simcoe,
2015). Interestingly, Markham also mentioned First Nations; however this statement was an
explanation for the City’s inability to work towards an urban river valley designation under the
Greenbelt Plan. This was due to the cost of reaching compliance, which includes consultation with
First Nations (City of Markham, 2015). Finally, the Region of Peel stated that the ‘Coordinated
Review will provide opportunities for Aboriginal communities, municipalities, stakeholders and the
general public to provide input’ (Regional Municipality of Peel, 2015, p.2). This statement is
important as it separates Aboriginal peoples from stakeholders recognizing their unique historical
and legal relationship with Canada.

6.2 ENGO Submission Review
In total, eight ENGO submissions to the review process were analyzed. The themes found
include: (1) implementation, improvement and alignment, (2) governance, and (3) Greenbelt
growth and other policy updates. These documents also mentioned First Nations and their
relationships with ENGOs, which is discussed below. See Table 3 for all manifest words used
within this part of the analysis.

Table 3. Manifest Themes used within ENGO Documents 	
  
Greenbelt
Oak Ridges Moraine
First Nations
Aboriginal
Indian
First Nation
ORM
Greenbelt Plan
Niagara Escarpment Plan
Niagara Escarpment
The implementation, improvement and alignment of the provincial plans were strong themes
within the ENGO documents. Issues such as incompatible development, inconsistencies between
policies, as well as the approval of incompatible land uses were often expressed. For instance,
the Oak Ridges Moraine Partnership commented on the lack of compatibility between green
energy infrastructure and the goals of the ORMCP (Environment Hamilton, 2015; Oak Ridges
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Moraine Partnership, 2015). The ENGO also called for stronger laws that ‘address policy gaps
and close loopholes that are not aligned with the vision and objectives of the conservation plans
that protect the Oak Ridges Moraine and Protected Countryside of the Greenbelt’ (Oak Ridges
Moraine Partnership, 2015, p. 2).
Governance over the provincial plans was a common theme throughout the ENGO submissions.
The creation of a governing body to oversee the Greenbelt Plan, ORMCP, and the NEP was
suggested as a necessary feature for the plans to operate successfully. This potential governing
body was described as being similar to the Niagara Escarpment Commission (Environment
Hamilton, 2015; Ontario Nature, 2015). ENGOs also stated the important impact they have on the
implementation of the plans. For example, the Bruce Trail Conservancy stated that through its
efforts 10,000 acres of land have been protected (Bruce Trail Conservancy, 2015). These efforts
have also pushed ENGOs, such as the Bruce Trail Conservancy for special designations under
the provincial plans that recognize their unique role and make it easier for them to purchase and
maintain land (Bruce Trail Conservancy, 2015). ENGOs such as the Oak Ridges Moraine
Partnership question the viability of governance structures like the Environmental Review Tribunal
(ERT) in making development decisions on provincial plan areas. This is due to the fact that the
Tribunal ‘is not designed to correct errors in the approvals process by the Ministry of Environment
and Climate Change (MOECC) or other government ministries’ (Oak Ridges Moraine Partnership,
2015 p. 35). Additionally, the MOECC is not bound to accept the rulings of the ERT, which makes
the process of objecting to developments on provincial plan areas largely ineffective (Oak Ridges
Moraine Partnership, 2015). Finally, the fact that the Green Energy Act and Renewable Energy
Approvals focus on the proponent was identified to negatively influence the governance of the
Greenbelt and ORM in regards to renewable energy projects (Oak Ridges Moraine Partnership,
2015).
The final theme reflects the ENGO recommendations in regards to Greenbelt growth and
updating the provincial policies. Many ENGOs suggest various methods of controlling population
growth in the provincial plan areas such as boundary freezes (Environment Hamilton, 2015;
Ontario River Alliance, 2015). They also suggest possible locations for the extension of the
Greenbelt, and opportunities for increased public stewardship (Environment Hamilton, 2015;
North Gwillimbury Forest Alliance, 2015; Oak Ridges Moraine Foundation, 2015). Finally, these
recommendations strongly stress the role of these plans in preventing the negative impacts of
climate change (Ontario River Alliance, 2015; Ontario Nature, 2015; Oak Ridges Moraine
Foundation, 2015).
The theme of ENGOs and their relationships to First Nations was found within these documents.
In total, 3/8 submissions referenced First Nations. All instances revolve around the themes of
acknowledgement and support. The Oak Ridge Moraine Foundation (2015) expresses its hopes
that the provincial government acknowledges and celebrates the contributions of First Nations
communities in Ontario, as well as meets its Duty to Consult Aboriginal peoples. The Oak Ridges
Moraine Partnership acknowledges that the lands of the Greater Golden Horseshoe are within the
traditional territories of specific First Nations, which it lists. This ENGO supports First Nations by
acknowledging the recent changes to the Provincial Policy Statement to be more inclusive of First
Nations peoples. The Partnership also acknowledges the impact of production wells in areas of
high aquifer vulnerability on the ORM on First Nations peoples (ORMP, 2015). These instances
show that some ENGOs acknowledge First Nations and support them in their policy
recommendations.
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6.3 First Nation Submission Review
Interestingly, the researcher found only one document with submission information from a First
Nation. This document comes from a Mississaugas of the New Credit First Nation (MNCFN)
Infrastructure and Development Council Meeting in which the Coordinated Review was
discussed. The fact that there is no publically available information on First Nation submissions
could mean a number of things. First of all, it could mean that the Provincial Government is
fulfilling its Duty to Consult and Accommodate behind closed doors in a Nation–to–Nation format.
It could also mean that there is little consultation occurring. This finding informed
Recommendation 6 of this report which can be found within Section 9.6.
The themes found within the single document from the MNCRN Infrastructure and Development
Council Public Meeting includes: (1) Provincial–First Nation Relationships, (2) Traditional Territory
and Land Claims. Table 4 illustrates the manifest themes.

Table 4. Manifest Themes used within the First Nation Submission
Document	
  
Greenbelt Plan
Oak Ridges Moraine
Niagara Escarpment
Non-governmental Organization
NGO
Stakeholder
Wind
Green Energy
The relationship between the Province and MNCFN was clear within this document. MNCFN
states that although the Crown would like to place them in Haldimand County for the Coordinated
Review process, municipalities do not govern First Nations. This statement points to the unique
relationship the Crown has with First Nations peoples. It also shows that as municipalities are
creatures of the province, they do not have to uphold the duty of the Crown. Although this is true,
scholars have recently seen an increase in municipal–First Nation relationships (Fraser and
Viswanathan, 2014). Finally, MNCFN plans to request for the resources required to meaningfully
participate in the review and to work with Municipalities to update their Official Plans in the future.
This statement reflects the sometimes overwhelming number of requests for First Nation
involvement in planning decisions and the need for additional resources to reasonably participate
(Viswanathan et al., 2014).
The final theme is in regards to traditional territories and land claims. MNCFN states that its main
goals within the review are to ensure riparian rights and traditional territory rights are protected.
The First Nation goes further to state that it will ‘table the riparian claim and the MNCFN’s
traditional territory rights and interests in the context of the Coordinated Land Use Planning
Review to max the impact of the claim as a decision-making consideration for each of the four
plans and for all city and municipal official plans that follow’ (Mississaugas of the New Credit First
Nation, 2014, p. 4). This statement shows the idea of a word warrior, which Turner (2006)
describes as an Indigenous person who takes knowledge of their community and uses it within
the political structures of the state.
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6.4 The Coordinated Land Use Planning Review Feedback Documents
This section discusses the themes found within the summary of the report on 17 town hall
meetings with stakeholders, followed by an analysis of the report by the Provincially Appointed
Advisory Panel for the Coordinated Land Use Planning Review. These documents were reviewed
using all of the keywords from Tables 2–4. This section first looks for themes within the report and
then describes how First Nations and ENGOs were mentioned.
6.4.1 Themes within Coordinated Land Use Planning Review Summary Report on Town
Hall Meetings
Three overarching themes were discovered through the analysis of the town hall summary report:
(1) policy hierarchy and green energy, and (2) governance. ENGOs were not differentiated from
the input given by all stakeholders, and First Nations were not mentioned within the report at all.
The issue of uncertainty in the hierarchy of power between legislation and provincial plans was
identified within town hall meetings as a source of confusion and inconsistencies in
implementation. As a result, synchronization between plans was recommended to fix this issue.
Their recommendations further identified the Green Energy exemptions specifically as legislation
that is currently incompatible with policies operating over provincial plans. For example, those
within the town hall meetings stated that infrastructure projects such as green energy projects on
the Oak Ridges Moraine should no longer be approved. They further argued for ‘the need to
strengthen environmental protection by removing or reducing the number of exceptions in the
plans or other provincial plans that override policies to protect the natural environment’ (Lura
Consulting, 2015, p. 7).	
  	
  
	
  
Participants in town hall meetings mentioned the topic of governance. The participants stated that
the creation of a governing body to oversee the Greenbelt Plan and the Oak Ridges Moraine,
similar in structure and purpose to the Niagara Escarpment Commission, was requested.
6.4.2 Themes within the Report from the Advisory Panel on the Coordinated Review
A number of themes were discovered through the analysis of the report created by the Advisory
Panel to the Coordinated Review. These themes included: (1) plan and policy hierarchy, (2)
collaborative planning, (3) natural resources and heritage, and (4) settlement and development
expansion. This section then discusses how First Nations and ENGOs are mentioned within the
report.
The Adivsory Panel addressed the topic of hierarchies of power between plans and policies
covering the Greater Golden Horseshoe. The panel consistently pointed to issues of uncertainty
among municipalities, stakeholders, and the public in how policies should be interpreted and
implemented. For instance, the panel states that, ‘a common theme during consultations for [the]
review was the perception that the policy hierarchy is not clear, resulting in different
interpretations about the application of the various policy frameworks’ (Advisory Panel to the
Coordinated Review, 2016, p. 156). This statement was further elaborated in Recommendation
75 made by the panel within the Report, which states:
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‘RECOMMENDATION

75
Streamline the policy framework provided in the four plans to the extent possible to increase clarity
and consistency while ensuring that the primary intent and highest standards currently set by the
plans are not compromised…’ (Advisory Panel to the Coordinated Review, 2016, p. 157).

	
  
This recommendation shows the actual policy framework under which the provincial plans have
been operating has been unclear for people trying to interpret and then implement these plans.
Making these processes clearer and more transparent is a major focus of the Panel’s report.
The second theme is collaborative planning. Throughout the report, the panel of advisors
continually recommend that collaborative planning is key to creating successful provincial plans.
The Panel recommends that Stakeholders working collaboratively to make advise the Province in
areas such as agriculture, water, growing the Greenbelt and infrastructure. For example, when
talking about growing the greenbelt, the report states that the Province should create a process
that consults with ‘the Niagara Escarpment Commission, municipalities, conservation authorities,
stakeholders and the public, to grow the Greenbelt…’ (Advisory Panel for the Coordinated
Review, 2016, p. 150). This approach mirrors Healey’s (1992) thoughts on the communicative
turn where stakeholders from diverse backgrounds have equal opportunity to influence the
decision-making process.
Another theme within the report focused on natural resources and natural heritage protection.
Interestingly, the report stated that the efforts within the provincial plans have generated better
ecological and hydrological outcomes for the lands within plan areas such as the Greenbelt Plan
and the Oak Ridges Moraine Conservation Plan (Advisory Panel for the Coordinated Review,
2016). This theme also focuses on growing the Greenbelt and the potential benefits and
consequences of doing so from a variety of stakeholder perspectives.
The final theme is in regards to settlement and development expansion. This theme explored the
threats of developments leapfrogging across the provincial plan areas creating undesired
settlement expansion that impacts the stability of agricultural lands as well as local development
pressures (Advisory Panel for Coordinated Review, 2016). This theme also explored the input and
maintenance of infrastructure within the plan areas such as transportation pressures, maintaining
existing infrastructure, and the establishment of infrastructure corridors.
Most importantly, green energy was not mentioned within this report, with the exception of a
statement declaring that the provincial plans work in tandem with the Green Energy Act. This is
an interesting finding since the impacts of Green Energy on the Oak Ridges Moraine was
mentioned within the documents submitted by both ENGOs and municipalities.
6.4.2.1 First Nations
First Nations were mentioned within this report in ways that both acknowledge their historical and
present existence within the Greater Golden Horseshoe, as well as their role within the review
process. By acknowledging a historical presence on the land, while also including current First
Nation relationships with the Greater Golden Horseshoe, the report avoids limiting first nation
presence as only existing in history (Porter, 2006). For instance, the report states that,
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‘We recognize that almost 30 per cent of the population of Aboriginal peoples in Ontario live within or
in close proximity to the area covered by the four provincial plans. The region’s lands, waters and
natural resources have supported Aboriginal communities, economies and cultures for thousands of
years and the unique perspectives of these communities are vital as we plan for the healthy,
sustainable and prosperous future of this dynamic and fast-growing region. We know that Aboriginal
communities face unique challenges as the region continues to grow…’ (Advisory Panel for the
Coordinated Review, 2016, p. 22).

This statement shows an acknowledgement of Aboriginal peoples past occupancy of the Greater
Golden Horseshoe, while simultaneously stating they are still present and continuing their
relationship with the land.
This report also refers to First Nations separately from stakeholders. This differentiation is
important because it recognizes the unique historical and legal relationship between First Nations
and the Crown. For instance, when the report discusses its consultation process it states that it
conducted regional town hall meetings with ‘municipalities, stakeholders, Aboriginal communities
and organizations, and the public…’ (Advisory Panel to the Coordinated Review, 2016, p.171).
This being said, it is important to note that sometimes within the report, First Nations are missing
from the list of groups to be involved in consultation measures. For example, when discussing
growing the Greenbelt, the Panel recommended that the Province create a process to consult ‘the
Niagara Escarpment Commission, municipalities, conservation authorities, stakeholders and the
public, to grow the Greenbelt…’ (Advisory Panel for the Coordinated Review, 2016, p. 150). This
statement omits First Nations as a possible group to consult.
First Nations are also included in terms of how they are involved within the review process. The
document makes it clear that the Province should work with Aboriginal communities to understand
their perspectives and recommendations and thoughtfully consider them moving forward within
the review process. Additionally, the separation of First Nations from other stakeholders within
consultation efforts also may show an effort towards Nation – to – Nation planning, where the
Province works on equal footing with Aboriginal peoples to exchange information. Although it is
not clear if consultation with First Nations occurred, where the Crown and First Nations made
decisions as equal partners, separate consultation methods may be a step in the right direction
towards decolonizing the planning process (Turner, 2006).
6.4.2.2	
  	
  ENGOs	
  	
  
ENGOs were mentioned within the report as organizations that play an important role by providing
a critical environmental voice, by monitoring the successes of the provincial plans, and by
providing this information to governments, stakeholders and the general public.
The Province and municipalities rely on ENGOs to collect primary data and disperse information,
educate the public, and create policies for recreation spaces. The importance of ENGOs is
strongly worded within the documents. The panel states that this relationship should be reinforced
and built upon in order for the provincial plans to be successful in the future. For example, the
report states that ‘Since the Province does not generally collect primary land use data, it relies on
other sources such as the Oak Ridges Moraine Foundation…’ (Advisory Panel for the
Coordinated Review, 2016, p.162). Therefore, ENGOs are a powerful force in collecting and
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analyzing the data that governing bodies use to make decisions and often provide this information
to stakeholders and the public. The report even recommends that an oversight forum with
governing bodies as well as ENGOs be created that works together to examine the educational
outreach while the provincial plans are being implemented (Advisory Panel of the Coordinated
Review, 2016).
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7.0	
  Legislation	
  and	
  Policy	
  Analysis	
  
Thematic analysis was used to understand the hierarchy of legislation, policies and regulations
that control the Oak Ridges Moraine in regards to renewable energy projects. This method also
analyzes how ENGOs and First Nations are mentioned within these legal documents. This section
seeks to answer the questions:
1. What is the hierarchy of power within legislation and policies relating to the approval of
green energy projects on the Oak Ridges Moraine?
2. How are First Nations and ENGOs mentioned within the legislation and policy?
	
  
Legislation, Policies and Regulations analyzed in this section are illustrated in Table 5 below.

Table 5. Legislation, Policy and Regulations Analyzed
Legislation
Policies and Regulations
Green Energy Act
Oak Ridges Moraine Conservation Act
Greenbelt Act
Planning Act
Environmental Protection Act
Green Energy and Green Economy Act
Niagara Escarpment Planning and
Development Act

Oak Ridges Moraine Conservation Plan
Greenbelt Plan
Provincial Policy Statement
Renewable Energy Approvals
Niagara Escarpment Plan

7.1 Tiering and the Hierarchy of Power between Legislation and Policy
Figure 8 illustrates the current tired structure of legislation and planning policy within Ontario
(Wood Bull LLP, 2007). This image shows the tiered nature of legislation and policy within Ontario
(Kirchhoff et al., 2011). At the top of the hierarchy is legislation. All of these statutes are displayed
side-by-side implying that they contain equal power in the decision-making process. The figure
shows that these statues then implement their respective policies and regulations, which regions
and municipalities use to guide their planning and development. This section of the report
problematizes this hierarchy by questioning how much power these legislative documents and
policies have over the ORM in regards to renewable energy projects.
Figure 9 shows the hierarchy that has been established through the analysis of the documents in
Table 5. This figure illustrates that some legislation, plans and regulations have more power in
their ability to influence the approval of renewable energy projects on the ORM. The documents at
the top of the figure have the most influence on the ORM, while those in the middle exert medium
influence, and those at the bottom exert no influence. The section below explains the findings of
the analysis, as well as justifies the position of the legislation, policies and regulations within
Figure 9.
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Figure 8. The Provincial and Municipal planning structure within Ontario. The reader can
compare this image to Figure 9 to see how these policies impact the Oak Ridges Moraine and
the development of renewable energy projects (Wood Bull LLP, 2007).

7.2 Legislation
7.2.1 Green Energy and Green Economy Act
The Green Energy and Green Economy Act (GEGEA) asserts the greatest influence over the Oak
Ridges Moraine in regards to renewable energy project development. The purpose of this Act is to
encourage the creation of a green economy within Ontario as well as repeal, enact, and amend
other legislation. Although most of its power is indirect, the GEGEA has resulted in great change
in the legislative landscape of the Moraine. This is due to the fact that the GEGEA, 2009, created
and amended statutes to decrease the power of protective legislation of the Moraine (Manning
and Vince, 2010). All of the Acts listed in Table 5 have been impacted by this legislation in one
way or another.
The GEGEA created the Green Energy Act (GEA), a statute that works to foster renewable
energy projects within Ontario and works to remove barriers to their creation, including other
pieces of legislation (Green Energy and Green Economy Act, 2009, S.O. 2009, c. 12; Green
Energy Act, S.O. 2009, c. 12).
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***Note: Renewable
Energy Project is
shortened to REP

Figure 9. An image showing the hierarchy of legislation, policies and regulations in
regards to their power to control Green Energy Infrastructure on the Oak Ridges
Moraine. Policies at the top of the figure have the most power whereas those at the
bottom have no power.
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Statutes amended by the GEGEA have had their influence over the Oak Ridges Moraine in
regards to renewable energy projects altered. The Environmental Protection Act (EPA) was
amended through the GEGEA. This appeal inserted a section called Renewable Energy
Approvals (REA) into the Environmental Protection Act (Environmental Protection Act, R.S.O.
1990, c. E.19). The Planning Act was also amended through the GEGEA to allow for the creation
of renewable energy projects within provincial plan areas, with the exception of the Niagara
Escarpment Plan (Planning Act, R.S.O. 1990, C. P13).
7.2.2 Green Energy Act
The GEA exerts considerable influence over the Oak Ridges Moraine in regards to renewable
energy projects. Through this Act, the Ontario Government is working to encourage and promote
the growth of renewable energy projects within the province. To do this, the provincial government
has committed to the creation of the Renewable Energy Facilitation Office. One of the objectives
of the office is to ‘foster the development of renewable energy projects across Ontario and to
assist proponents with satisfying the requirements of associated approval processes and
procedures…’ (Green Energy Act, 2009, c. 12, Sched A, s. 11.2.2.). This statement shows the
Act’s commitment to supporting renewable energy proponents.
The GEA also contains a section discussing designated renewable energy projects within Ontario.
An effect of the GEA designation is that restrictions that are ‘imposed at law’ that prevent a
renewable energy project from being established become inoperable (Green Energy Act, 2009,
c. 12, Sched. A, s. 5(3)). However, the legislation also states that restrictions on renewable
energy projects that are imposed by Acts or regulations are exempt (Green Energy Act, 2009,
c. 12, Sched. A, s. 5(4).). Therefore, this exemption of Acts and regulations shows that the Oak
Ridges Moraine Conservation Act would still be operable in the face of a designated project.
However, it does not state that plans associated with these Acts, such as the ORMCP, would be
exempt.
7.2.3 Environmental Protection Act
The Environmental Protection Act’s (EPA) purpose is to protect and conserve the natural
environment of Ontario (Environmental Protection Act, R.S.O. 1990, c. E.19). Through the
GEGEA, the EPA was amended in 2009 to include ‘Part V.0.1. Renewable Energy’. This section
of the EPA contains regulations for the approvals process of renewable energy projects. These
regulations give the EPA power over the Oak Ridges Moraine Conservation Act because it
identifies the requirements of developing a renewable energy project on the Moraine, which differ
from those required in the ORMCA.
7.2.4 Planning Act
Through the provisions of the GEGEA, the Planning Act (PA) has become more powerful in the
hierarchy of renewable energy project approval decisions regarding the Oak Ridges Moraine. This
is mainly due to an amendment to include section 62.0.2. within the Planning Act. This new
section states:
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62.0.2 (1) Despite any Act or regulation, the following do not apply to a renewable
energy undertaking, except in relation to a decision under section 28 or Part VI:
1. A policy statement issued under subsection 3 (1).
2. A provincial plan, subject to subsection (2).
Exception
(2) Subsection (1) does not apply in respect of,
(a) The Niagara Escarpment Plan;
(b) Another provincial plan, if the provincial plan is prescribed for the
purposes of this subsection; or
(c) A provision of another provincial plan, if the provision is prescribed for
the purposes of this subsection.’ (Emphasis added) (Planning Act, R.S.O. 1970,
C. P13, s. 62.0.2.).

	
  
Section 62.0.2. outlines that any provincial plan, such as the Oak Ridges Moraine Conservation
Plan (ORMCP), does not apply to renewable energy projects despite the legislative requirements
of the Oak Ridges Moraine Conservation Act, 2001. Interestingly the NEP policies are free to
operate in the face of renewable energy projects. Therefore, the lands within the NEP have been
better protected from wind projects whereas those under other provincial plan designations are
less protected from the development of renewable energy projects.
7.2.5 Oak Ridges Moraine Conservation Act
The ORMCA 2001, is a statute whose purpose is to establish the ORMCP, 2002. Its objectives
include protecting the ecological and hydrological functions that make up this unique landform. It
also ensures that the land use and development that does occur fits in with the intent of the Plan
(Oak Ridges Moraine Conservation Act, 2001, S.O., c.31).
Although this Act has strong influence over the ORM, its ability to ward off renewable energy
projects has been significantly reduced from changes discussed above by the GEGEA. This being
said, the Act maintains control over municipal decision-making, in terms of requiring municipalities
to conform to the regulations within the ORMCP (Oak Ridges Moraine Conservation Act, 2001,
S.O., c.31 s. 5.(b).i.).
Interestingly, the ORMCA states its authority over the PA in a number of places within the statute.
For example, in section 7.1. it states,
‘A decision that is made under the Planning Act or the Condominium Act, 1998 or in
relation to a prescribed matter, by a municipal council, local board, municipal planning
authority, minister of the Crown or ministry, board, commission or agency of the
Government of Ontario, including the Ontario Municipal Board, shall conform with the Oak
Ridges Moraine Conservation Plan’ (Oak Ridges Moraine Conservation Plan 2001, c. 31,
s. 7 (1).).
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Therefore, there are specific instances where decisions in the PA must conform to the ORMCA,
although this is not applicable in the approvals of renewable energy projects due to the
amendments to the PA.
7.2.6 Greenbelt Act
The Greenbelt Act (GBA), 2005, legitimizes the creation of the Greenbelt Plan, 2005, and enables
the protection of agricultural and ecologically significant lands (Ministry of Municipal Affairs and
Housing, 2015). Although the GBA includes the ORMCA area within its borders, the hierarchy of
which Act supersedes the other is clear (Greenbelt Act, 2005, S.O. 2005, c.1 s. 2.2.a.). For
instance, the GBA states within Section 4 that it does not derogate the regulations within the
ORMCA in regards to the applications, matters or proceedings related to these Act’s associated
plans (Greenbelt Act, 2005, S.O. 2005, c.1 s. 4). Also, the GBA states in section 8.(2). that if there
is a conflict between the GBP and the ORMCP, the ORMCP prevails (Greenbelt Act, 2005, c. 1,
s. 8 (2).). This demonstrates the hierarchy of the ORMCA actually being placed above the GBA in
the decision-making process.
7.2.7 Niagara Escarpment Planning and Development Act
Although the Niagara Escarpment Planning and Development Act (NEPDA) does not control the
Oak Ridges Moraine in any way, it is important to note its place in the policy hierarchy. The
Provincial Government established the NEPDA in 1973, paving the way for the creation of the
Niagara Escarpment Plan, the first region-wide environmental land use plan in Canada. The
purpose of this Act is to protect and maintain the Niagara Escarpment, a UNESCO Biosphere
Reserve (Niagara Escarpment Commission, 2016). This Act also establishes the Niagara
Escarpment Plan area as part of the Greenbelt Plan.
Unlike the ORMCA and GBA, the NEPDA establishes the creation of the Niagara Escarpment
Commission, a committee that oversees the Niagara Escarpment and represents the people living
within the plan’s boundaries. The Commission not only provides recommendations to the
Province regarding amendments and implementation of the Plan, but can also take on any
responsibilities the Province passes down to it (Niagara Escarpment Planning and Development
Act, 1990 c. N.2.). The Niagara Escarpment Commission therefore provides the Niagara
Escarpment Plan with more power than either the ORMCA or GBA, which is not supported by any
such governing body.
7.2.8 Note on Conflicts in Legislation
Interestingly, the EPA, PA, ORMCA and the GBA each state that when they are in conflict with
other Acts ‘this Act prevails’ (Greenbelt Act, 2005, c.1, s. 20; Oak Ridges Moraine Conservation
Act 2001, c. 31, s. 25.; Planning Act, R.S.O. 1970, C. P13, s. 71; Environmental Protection Act,
R.S.O. 1990, c. E. 19, s. 179.(1).). Therefore, this broad statement of power that every Act
supersedes the others makes the actual hierarchy of power unclear between the statutes.
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7.3 Provincial Policies and Regulations
7.3.1 Renewable Energy Approvals
The Renewable Energy Approvals (REAs) regulations were established through an amendment
to the EPA under the authority of the GEGEA. These regulations govern how renewable energy
projects are approved in Ontario (Environmental Protection Act, R.S.O. 1990, c. E.19). They
contain specific regulations related to the approval of renewable energy projects on the Oak
Ridges Moraine, and other provincial plans.
The relationship between the NEP, and the Greenbelt Plan and ORMCP and the REA regulations
differ. In regards to NEP, there are regulations that proponents must meet before they are even
able to apply for approval. At this same point, proponents are only required to meet some
regulations regarding Natural Heritage within the GBP and ORMCP. The more in-depth sections
on the GBP and the ORMCP occur after approval for the project has already moved forward. This
difference shows that the ORMCP and GBP’s presence does not strongly impact project
approval, but does alter the application further within the process.
It is interesting to note, the section of the REAs related to the ORM differs somewhat from the
provisions of the ORMCP. For instance, within the REAs only certain ‘natural features’ are
consistently protected. These include sand barrens, savannah and tall grass prairie as well as
kettle lakes, intermittent streams and wetlands. This is in contrast to the ORMCP, which does not
use the term ‘natural features’ to describe these particular land features. Instead, the ORMCP
focuses on Natural Heritage Features that are to be protected within the landform including:
wetlands, endangered, rare and threatened species, fish habitat, areas of natural and scientific
interest, valley lands, woodlands, significant wildlife habitat and sand barrens, and tall grass
prairie. Although the REAs also include some of these ‘natural features’ in different sections of
the regulations with requirements, some are not listed and treated as natural features within the
section on the ORM.
7.3.2 Oak Ridges Moraine Conservation Plan
The Oak Ridges Moraine Conservation Plan (ORMCP) was put into place in 2002, based on the
Authority of the Oak Ridges Moraine Conservation Act, 2001. The purpose of this Act was to
protect the ecologically and hydrologically sensitive lands within the landform through a top down
approach where municipality’s regulations must conform to its regulations (MAH, 2002b).
The ORMCP is hierarchically above other provincial plans such as the Greenbelt Plan, 2005,
because it specifically focuses on creating regulations that are related to land use within the Oak
Ridges Moraine, while the Greenbelt Plan’s role is to support these regulations and contribute to
protecting the lands just outside of the ORMCP’s borders (MAH, 2005). This being said, it is
below other provincial regulations such as the REAs since these policies change the
interpretation of the ORMCP in regards to renewable energy projects that are approved on the
moraine (Environmental Protection Act, R.S.O. 1990, c. E.19).
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7.3.3 Ontario Greenbelt Plan
The Greenbelt Plan, 2005, was created due to concerns of the impacts of urban sprawl on
Southern Ontario’s agricultural and ecologically significant lands (MAH, 2005). Although the
ORMCP is located within the Greenbelt Plan’s boundaries, the Greenbelt Plan’s main purpose in
regards to the Oak Ridges Moraine is to support the protection of natural heritage and
hydrological systems outside of plan’s borders (MAH, 2005). According to the Greenbelt Plan,
the policy requirements within the ORMCP continue to apply to the land within its boundaries,
whereas the provisions of the Greenbelt Plan generally do not interfere with these policies.
Therefore, the GBP is located slightly below the ORMCP on the policy/regulation hierarchy (MAH,
2005).
7.3.4 The Provincial Policy Statement
The Provincial Policy Statement (PPS), 2014, derives its authority in Ontario under the Planning
Act, 1990. The purpose of the PPS is to provide Ontario municipalities with policy direction in
regards to land use planning and development. It contains both requirements for municipalities to
achieve within their borders as well as overall goals (MAH, 2014).
This particular legislation interacts with the Oak Ridges Moraine, and other provincial plans,
through acknowledging the important role of imparting planning and development requirements
from the Province to specific geographic regions within Ontario (MAH, 2014). The PPS goes
further to state that although these plans must be read in tandem with the PPS, in the case of
conflict the provincial plans take precedent, except when legislation enforces the contrary (MAH,
2014). Therefore, the PPS is slightly below the ORMCP and the Greenbelt Plan on this hierarchy.

7.3.5 Niagara Escarpment Plan
The NEP has no impact on the planning decisions made on the Oak Ridges Moraine.
Nevertheless, it is important to understand the NEP’s position on the hierarchy because in many
ways it is comparable to the ORMCP, with a few notable exceptions. Like the ORMCP, the
Niagara Escarpment Plan area is included within the Ontario Greenbelt Plan.
	
  
The NEP has some striking differences in the policy hierarchy from the OMCP. It has the Niagara
Escarpment Commission, a Committee representing the people living within the plan area
appointed by the Provincial Government that provides advice in amendments to the Plan and may
take on the Province’s responsibilities. This Commission gives power to the NEP that neither the
ORMCP nor the Greenbelt Plan have. The NEP also benefits from exemptions within the section
62.0.2 of the Planning Act from Renewable Energy Projects:
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62.0.2 (1) Despite any Act or regulation, the following do not apply to a
renewable energy undertaking, except in relation to a decision under section
28 or Part VI:
1. A policy statement issued under subsection 3 (1).
2. A provincial plan, subject to subsection (2).
Exception
(2) Subsection (1) does not apply in respect of,
(a) The Niagara Escarpment Plan;
(b) Another provincial plan, if the provincial plan is prescribed for the
purposes of this subsection; or
(c) A provision of another provincial plan, if the provision is prescribed for
the purposes of this subsection.’ (Emphasis added) (Planning Act, R.S.O.
1970, C. P13, s. 62.0.2.).

This exemption highlights that the NEP is better protected from renewable energy projects than
either the ORMCP or the Greenbelt Plan.
7.3.6 Official Plans
As planning and development within Ontario is structured from a top-down approach it is
important to note that all municipal plans, regardless of the tier of a municipality, must conform to
all of the policies, regulations, and statues discussed above (MAH, 2014, MAH, 2001; MAH,
2005).

7.4 How are First Nations Mentioned Within these Documents?
In order to understand First Nation influence within the legislation, policies and regulations, the
ORMCA, ORMCP, GEA, REA, GBA, and the GBP were all examined using thematic analysis.
7.4.1 Defining First Nations
Within both the ORMCA and the GBA, First Nations are referred to as ‘public bodies’, a
designation that also includes governing groups such as municipalities, local boards, ministries,
departments, commissions, agencies or officials of a provincial or federal government (Oak
Ridges Moraine Conservation Act, 2001, S.O. 2001, c.31, s. 1(1); Greenbelt Act, 2005, S.O.
2005, c.1 s. 1(1)). The inclusion of First Nations with state bodies under one unifying term goes
against much of the current ideologies of planning with First Nations in Canada. Planning is
beginning to recognize that First Nations are different from stakeholders due to their unique
historical and legal relationship with the Crown (Fraser and Viswanathan, 2014). The failure to
recognize this special relationship causes confusion regarding Crown obligations towards First
Nations within provincial plan areas. For example, section 12(6) of the ORMCA states, ‘The
Minister may confer with any person or public body that the Minister considers may have an
interest in the proposed amendment’ (Oak Ridges Moraine Conservation Act, 2001, S.O. 2001,
c.31, s. 12(6).). It is difficult to understand from this statement how First Nations would be
involved in an amendment to an Official Plan and what ‘conferring’ may look like. It could range
43

Energizing the Oak Ridges Moraine?
	
  
from Nation-to-Nation planning, the ideal, to a simple conversation. This lack of clarity is
concerning and should be addressed.
Additionally, sometimes where the legislation and policies specifically mention First Nations, they
are lumped in with stakeholders. For instance in the Greenbelt Plan, the policy states that
municipalities ‘should work with Aboriginal groups and other stakeholders…’(MAH, 2005 p. 37).
This definition of lumping First Nations with stakeholders fails to highlight the unique legal and
historical relationship of First Nations with the Crown.
7.4.2 Consultation
Consultation with First Nations was a common theme throughout the legislation and policies. In
particular, there was a focus on: (1) Provincial–First Nation consultation, (2) Municipal–First
Nation consultation, and (3) Proponent–First Nation consultation.
All policies and legislation examined contained rich themes of Provincial–First Nation
consultation, mostly due to the Crown’s Duty to Consult. Some documents, such as the Greenbelt
Plan, the Greenbelt Act and the ORMCP, had a direct statement that expressed the recognition of
the Crown’s obligation to consult. For example, the ORMCP states ‘The Ontario government shall
consult with Aboriginal peoples about decisions that may affect the use of Crown land and
resources that are subject to Aboriginal and treaty rights within the Oak Ridges Moraine’ (MAH,
2002b p. 60). Other documents, such as the ORMCA, provide specific obligations for the Province
to inform ‘public bodies’ of events, such as provincial plan amendments. For example, when an
amendment to the ORMCP is proposed s. 12(6) states that ‘The Minister may confer with any
person or public body that the Minister considers may have an interest in the proposed
amendment’ (Oak Ridges Moraine Conservation Act, 2001, S.O. 2001, c.31, s. 12(6).). This
example shows that there may be consultation that involves both parties sharing information to
inform the Minister’s decision to amend the ORMCP. Finally, within other policies, such as the
REA, the Province acts as a guide for the proponent in its interactions with First Nations. This is
discussed more thoroughly below.
Municipal–First Nation consultation was also a common theme within the policies and legislation.
For instance, within the Greenbelt Plan, the policy states:
‘Greenbelt municipalities should work with Aboriginal groups and other stakeholders to
identify and protect cultural heritage resources and plan toward maintaining, developing
and using these resources in a manner that will benefit the local community and be
compatible with the Greenbelt’s vision and goals’ (MAH, 2005, p., 37).
	
  
In terms of the municipal roles, the language within this statement encourages local governing
bodies to work with Aboriginal groups. It is important to note that as creatures of the province,
municipalities are not legally required to uphold the honour of the Crown in consulting First
Nations (Fraser and Viswanathan, 2014). Therefore, this theme shows that the Crown is
encouraging local governments to work with First Nations, although more prescriptive language is
needed to guarantee these kinds of interactions.

44

Energizing the Oak Ridges Moraine?
	
  
The final consultation theme centres on Proponent – First Nation consultation. This type of
consultation was only apparent within REA, where it is clear that the proponents of renewable
energy projects are the vehicles for consultation with First Nations peoples. There are many
examples of consultation within the REA that range from simply informing Aboriginal communities
of projects to the transfer of information between parties that should impact decisions. For
example, proponents must conduct two-way consultation with Aboriginal communities, which can
be seen in section 17.4 of the REA. This section states that the proponent must provide a written
request for information available to the community on the potential adverse impacts of the project
on their Aboriginal and treaty rights and how the proponent could mitigate those impacts for
consideration (Ministry of Energy, 2009). These considerations show a potential transfer of
information between these two groups.
It is interesting to note that these instances of consultation between the proponent and First
Nation mark a unique effort where the Crown plays less of a role in consultation. This is made
more interesting due to the Crown’s Duty to Consult and raises questions of the role of private
businesses in this position.
7.4.3 Language
The wording used within these documents, and the power it asserts, is another strong theme. For
instance, within the ORMCA, the statute puts the decision-making power for the ORM in the
hands of the Minister. In most instances where public bodies are involved within decision-making
processes they must be ‘prescribed’, ‘affected’, ‘considered to have an interest in’ or must have
applied within a specific process to be meaningfully involved (Oak Ridges Moraine Conservation
Act, 2001, S.O., c.31). This wording makes it unclear how First Nations are involved within the
decision-making process within the ORMCP and how the Duty to Consult may be fulfilled under
this piece of legislation.
7.4.4 Knowledge
Understanding what First Nations knowledge is valued by the legislation and policy is an
important theme within these documents. For example, within the Green Belt Plan, First Nations
cultural heritage is protected; however natural heritage was not included within the GBP as a
possible valuable heritage to protect. This preference for the preservation of cultural versus
natural heritage should be noted. Additionally, within the REA, the knowledge that is sought by
proponents within the consultation process should be noted. For example, section 27 of the
regulations state that the proponent shall ‘consider’ all information received from Aboriginal
communities about natural heritage when they conduct an evaluation of the significance of a
natural feature (Ministry of Energy, 2009). This instruction shows that although the proponent
must ‘consider’ information gathered from Aboriginal communities, they are not under any
obligation to use this knowledge.
7.4.5 Aboriginal and Treaty Rights
Aboriginal and treaty rights are mentioned within some of the legislation and policy and represent
an important theme. The legislation that does mention these obligations speaks to them in a direct
statement. For instance, the ORMCP states, ‘the policies of the Plan do not affect any Aboriginal
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or treaty right recognized or affirmed by the Constitution Act…’ (MAH, 2002b p. 60). This
statement is missing from legislation such as the Greenbelt Act and the Oak Ridges Moraine Act.
	
  

7.5 How are ENGOs Mentioned Within these Legal Documents?
A number of important themes were found through thematic analysis in exploring how ENGOs are
mentioned within specific legislation and regulations. These documents included the ORMCP,
ORMCA, GBP, GBA, GEA and REAs. ENGOs were not commonly referred to within the analyzed
documents. They were only referred to within the ORMCP, the ORMA, and the Greenbelt Plan.
7.5.1 Collaborative Planning
Collaborative planning is a strong theme associated with ENGOs in the legislation and
regulations. These efforts involved the historical establishment of the ORMCP and maintenance
and improvement of both the ORMCP and the Greenbelt Plan. This collaborative planning reflects
Habermas’s ideas of the communicative turn in planning where diverse stakeholder come to
consensus on planning decisions rather than focus on one individual’s concept of reason (Healey,
1992). As an example, the introduction of the ORMCP states that,

‘This Plan builds on years of effort by provincial ministries, the three regions of Durham, Peel
and York (Tri-Region Oak Ridges Moraine Strategy), the Conservation Coalition, Moraine
area municipalities and key stakeholders to provide clarity and certainty about the long-term
protection and management of this vital natural resource’ (MAH, 2002b p. 4).
This example shows that diverse groups including regional governments, local governments
various ENGOs and key stakeholders worked collaboratively to protect the Moraine through the
establishment of the ORMCP.
This theme can also be seen within the partnerships referenced within these three legal planning
documents. For example, section 3.3.2. of the Greenbelt Plan states that the Ontario government
should partner with diverse groups such as municipalities and non-governmental organizations to
facilitate the creation of various accessible public spaces such as trails, as well as to promote
stewardship of the Greenbelt (MAH, 2005).
Within the theme of collaborative planning, forward thinking adaptive management of the
Greenbelt Plan and Oak Ridges Moraine is commonly associated with ENGOs within these three
legal planning documents. These instances include commitments from the governing bodies and
ENGOs to establish natural heritage, hydrological and geotechnical monitoring networks so that
decisions regarding the plans can be adapted to the land’s current state (MAH,2002b).
7.5.2 Involvement Opportunities
This theme speaks to the opportunities ENGOs have to become involved within the planning
process. For example, these groups can influence amendments made to the ORMCP process by
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applying for amendments, when prescribed by the Minister, or conferring with the Minister when
they have an interest in the amendment (Oak Ridges Moraine Conservation Act, 2001, S.O. 2001,
c.31, s. 10(7) and 12(2).). This advocacy allows ENGOs the potential to impact how the ORMCP
is adapted and changed throughout the policies existence.
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8.0 Interviews with Key Individuals
This method involved conducting verification interviews with key individuals to validate the
findings from the other methods used within this report. This included reviewing the findings with
participants from: (1) the Coordinated Land Use Planning Review Document Analysis, (2) the
Legislation and Policy Analysis, and (3) the Environmental Review Tribunal Document Analysis.
Each of the finding sections were explained to the interviewees, who were then asked to respond
based on their understanding of the topic. This method allowed the researcher to address gaps in
the research, as well as explore more deeply the findings with individuals directly involved within
the ERT case study and the Coordinated Review.
Interviewees were also asked two semi-structured questions at the end of the interview. These
questions were:

1
2

• How did the ERT hearings influence your involvement in
the Coordinated Land Use Planning Review?
• What is your ENGO's relationship with First Nations?

In total, two interviews were conducted with individuals who work within the ENGO STORM,
which is involved within the Environmental Review Tribunal hearings on the Oak Ridges Moraine,
as well as the Coordinated Review. Thematic analysis was conducted on the responses the
interviewees provided to findings of the research. It is important to note that as this method only
interviewed ENGO representatives, it lacks direct information from First Nations, industry and
government representatives. Therefore, this method relies heavily on the knowledge, experiences
and opinions of those working for STORM. For more information on limitations see Section 10.1.
This section of the report first discusses the feedback received about the existing sections of the
report. It then discusses the themes found within the interviews. Finally, it analyzes the responses
to the two semi-structured questions posed above.

8.1	
  Feedback	
  Received	
  from	
  Interviewees	
  	
  
Overall, interviewees agreed that the findings of the report reflected their experiences and
understanding of the case study and the Coordinated Review. This being said, one interviewee
recommended some change to Figure 9, which shows the hierarchy of legislation and policy
detailing their power over the approval of green energy projects on the Oak Ridges Moraine. This
interviewee gave further insight into the hierarchy between the Oak Ridges Moraine Conservation
Act/Plan and the Greenbelt Act/Plan. This information resulted in the author re-evaluating the
research and ultimately placing the ORM Act/Conservation Plan over the Greenbelt Act/Plan. The
interviewee recommended the current spot of the Niagara Escarpment Plan in the hierarchy.
Finally, the interviewee also recommended that the researcher more closely examine the
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relationship between linearity of development projects and the Settlers Landing Wind Park
hearing decision. The researcher took this into account and added a section on linearity within the
ERT analysis after re-reviewing the Settlers Landing Wind Park hearing.

8.2	
  Themes	
  within	
  the	
  Interviews	
  	
  
Through analyzing the interviews the following themes were found: (1) precedent setting within
Settlers Landing Wind Park hearing decision, and (2) First Nations–Environmental Review
Tribunal Relationship.
8.2.1 Precedent Setting Nature of the Settlers Landing Decision
The interviewees spoke to the precedent setting nature of the ERT’s Settlers Landing Wind Park
hearing decision that the wind project has potential to inflict serious and irreversible harm on
significant woodlands within the Oak Ridges Moraine. This particular decision was described by
an interviewee as precedent setting because ‘…it’s the first case for these large-scale energy
infrastructure projects to have been denied because of the Oak Ridges Moraine Plan’ (ENGO
Representative, Interview April 13, 2016). Interestingly, the interviewee also stated that in the
past, the Province has not always taken this viewpoint. The interviewee referred to the
Environmental Registry’s post on its website relating to a wind farm slated for approval on the
Moraine in 2010, which stated:
‘Projects located on land protected by key provincial plans such as the Oak Ridges Moraine
Conservation Act have additional approval, setback and reporting requirements under O.
Reg. 359/09 [Renewable Energy Approvals]. For instance, proposed projects located in the
Oak Ridges Moraine, such as ZEP Wind Farm Ganaraska, are subject to additional
requirements under section 42 of O. Reg. 359/09. MOECC staff are satisfied that the
applicant has fulfilled the requirements of O. Reg. 359/09. The Oak Ridges Moraine
Conservation Act was passed in order to protect this area from unrestricted urban
development, such as housing and commercial uses. That energy infrastructure was
anticipated not to cause negative impacts to the Oak Ridges Moraine can be seen in
that energy projects were specifically exempted from the restrictions of the Act’
(emphasis added) (ENGO Representative, Interview April 13, 2016).
The interviewee stated that when STORM saw this message on the Environmental Registry
website they contacted the Registry and it was then removed. This statement also prompted the
ENGO to state its concern in regards to O. Reg. 359/09, the Renewable Energy Approvals, and
its ability to trump the power of the ORMP. This resulted in STORM reaffirming its involvement in
the creation of the ORMCP and the fact that the approval of wind energy projects on the Moraine
is not within the spirit or intent of the plan.
The change in thinking by the Province and its governing bodies about the ORMCP is clear to see
from the transition of thinking that renewable energy infrastructure would not have any impacts on
the Oak Ridges Moraine, to having the ERT rule that the construction of a Settlers Landing Wind
Park on the Oak Ridges Moraine would cause serious and irreversible harm. This shows a
marked difference where the ERT has shown that the REA process has failed to provide enough
protection in some instances.
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This being said, one interviewee also noted that the ERT appeal process allows the proponent to
make amendments to their REA. The interviewee stated, ‘It was precedent setting but it can
change’ (ENGO Representative, Interview April 13, 2016).
8.2.2 First Nations–Environmental Review Tribunal Relationship
The theme of First Nations–Environmental Review Tribunal relationships was discussed by
interviewees in regards to the successes and failures of the ERT in addressing First Nations
concerns. The ERT decision to hold the hearing at Curve Lake First Nation when First Nation
participants gave their evidence was noted by an interviewee as a successful moment for the
Tribunal. The interviewee stated:
‘It was fascinating – it was really fascinating to sit in and be a witness to that hearing being held
on their land for the first time. It was very moving to see [First Nation participants] speak up
about it. It was very moving, even the Panel – the Tribunal Panel - was very moved. You could
tell they were.’ (ENGO Representative, Interview April 13, 2016).
This statement shows the Tribunal’s efforts to reconcile the ERT process with First Nations
peoples by holding a hearing onsite. Additionally, an interviewee provided a further example of
the ERT’s efforts through an e-mail she had received from Manvers Wind Concerns. This local
community organization is working to prevent the wind energy projects from moving forward and
was present at the Curve Lake hearing. Within the e-mail, the NGO stated:
‘Our Counsel, Citizens of Manvers, the lawyers for the Ministry of the Environment & Climate
Change…and lawyers for [the proponent], were welcomed with a prayer and smudging
ceremony by an elder, Spotted Eagle.... Doug Williams.’ (ENGO Representative, Interview April
13, 2016).
The departure of the ERT from its usual structure and participation in a smudging ceremony
demonstrates an effort by the Tribunal to reconcile its process when working with First Nations.
Interviewees were also critical of the ERT, with most of the concerns resting on the actual larger
process and structural issues of ERT’s inability to effectively incorporate First Nations’ knowledge.
One interviewee stated their concern that the ERT’s focus on scientific knowledge ‘is not flexible
enough, [the ERT] does not have the ability to fold in other cultural paradigms as well, and it’s
mind-boggling’ (ENGO Representative, Interview April 14, 2016). Additionally, the interviewee
stated:
‘…So what has to happen is we have to fully open up these processes – breaking down this
institutional rigidity ... I don’t know if anyone is actually working on it so we need to be pushing
for that. Allowing the ERTs to carry on their way because we need that appeals process, but
there has to be somebody within the Provincial government who is prepared to open it up...’
(ENGO Representative, Interview April 14, 2016).
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This call for reconciling the structure of the ERT and its Provincial overseers confirms the need to
reconcile the larger operating process to better incorporate First Nations’ knowledge into
decisions.

8.3	
  Responses	
  to	
  Semi-‐Structured	
  Questions	
  	
  
8.3.1 How did the ERT hearings influence your involvement in the Greenbelt Plan Review?
The two interviewees gave a number of examples of how being involved in the ERT hearings of
the three wind energy projects on the Oak Ridges Moraine impacted their involvement within the
Coordinated Review. These examples include infrastructure, the importance of the ORMCP, and
hierarchy and tiering.
Learning about infrastructure and its importance to human society, as well as its environmental
impacts were strongly mentioned by ENGOs as take-ways from the ERT process that informed
their Review recommendations. One interviewee stated, ‘well, I think with being involved in the
[ERT] hearings has increased our knowledge on these large-scale infrastructure projects
becoming an issue on the Moraine. After seeing one-after-another being approved, that
information helped influence our submission to the Greenbelt Plan Review…’ (ENGO
Representative, Interview April 13, 2016). Another interviewee noted the struggle between
protecting landscapes while providing infrastructure to the area surrounding the Toronto and the
Greater Toronto Area.
‘So, it highlighted again the impact and how hard it is to work with – to articulate a protected
landscape – in view of all of the needs that human societies have with respect to this
infrastructure servicing. I mean, we need roads and we need power. We need all of this stuff
and it’s just kind of brought home the enormity of what we are trying to do, which is to protect
this landscape in the midst of the biggest city in Canada’ (ENGO Representative, Interview
April 14, 2016).
	
  
The interviewees also stressed the importance of acknowledging that they are not against the
establishment of small-scale infrastructure within the ORM. For example, one interviewee stated
that, ‘So we have to be sensitive to show that we are concerned about the environment – we
definitely are pro green energy’ (ENGO Representative, Interview April 13, 2016).
Through the ERT hearings, the importance of protecting the integrity and power of the Oak
Ridges Moraine Conservation Plan became clearer to the interviewees. For example, one
interviewee said the presence of the ORMCP not only gave the landscape power, but also
allowed STORM to strategically work to protect the space. The interviewee stated that ‘as we
were preparing for this ERT, to have that weight [of the ORMCP] behind us is just like wearing a
cloak of – not infallibility – but certainly made us a stronger suit of armor having that’ (ENGO
Representative, Interview April 14, 2016). The interviewee stated that this experience ‘reinforced
the need to make sure we don’t lose those very, very important vision objectives and purpose.
How much ground we had gained and how much we don’t want to lose’ (ENGO Representative,
Interview April 14, 2016). These statements indicate that the ERT process showed STORM the
importance of being able to use the provincial plan and its policies as leverage in their efforts to
preserve the space.
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An interviewee noted the importance of the tiering, especially in regards to strategic
environmental assessment (SEA), as an important take-away from the ERT hearings. This
interviewee also stated that:
‘I don’t think we have cracked the nut at all. I don’t think we are able to truly address the
issue of Strategic Environmental Assessment tiering, but it influenced our submission in that
we raised that point. We noticed we were able to go review and do a thematic analysis of
the Crombie Report to find out that he didn’t even consider the issue of tiering’ (ENGO
Representative, Interview April 14, 2016).
The lack of information on tiering within the report published by the Advisory Panel providing
recommendations to the Coordinated Land Use Planning Review was troubling to interviewees.
This is something the ENGO pushed within their recommendations to the Coordinated Review.
8.3.2 What is your ENGOs relationship with First Nations?
The interviewees provided a number of insights into STORM’s relationship with First Nations
peoples. These statements focus on calls for change in the ERT process, and relationship
building among ENGOs and First Nations.
The need to change the ERT’s process to better incorporate the evidence of First Nations peoples
was a strong theme throughout the interviews. As discussed in the sections above, the ENGO
acknowledged that currently the ERT does not have the ability to properly incorporate First
Nations’ evidence. One interviewee stated that, ‘it’s how the First Nations are being forced to
mold their way of thinking and are not being accepted as having enough evidence because the
ERT does not have a framework to judge First Nation’s way of thinking, ways of organizing
cultural relevance etcetera’ (ENGO Representative, Interview April 14, 2016). The interviewee
also drew parallels with the difficulties that ENGOs have in how their perspectives are not always
properly incorporated into the current structure of the ERT, even though their knowledge systems
are ‘aligned with the European process’ (ENGO Representative, Interview April 14, 2016). These
statements show the need to update and critically analyze the current processes of the ERT to
better incorporate First Nations’ knowledge.
The potential for relationship building between ENGOs and First Nations is strongly exemplified in
the answers of interviewees to this question. Through STORM’s involvement within the ERT
hearings one interviewee stated that they not only formed a bond with the Curve Lake First Nation
participants, but that being involved in the hearings resulted in interest from other impacted First
Nations peoples. For example, the interviewee explained how they gained a relationship with
individuals from Scugog Island First Nation,
‘Anyway, they reached out to us and they sat and observed. They didn’t reach out right away
until, I think the third hearing, and then they came and watched again. I think it has helped form
a relationship with them because they have seen STORM speak out in a certain way to try to
protect our water and the environment. So that has helped form relationships with those two
First Nations. They do so much amazing work and try to fight the good fight, so it’s quite nice to
have a connection with them’ (ENGO Representative, Interview April 13, 2016).
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This statement shows the beginnings of relationship building between ENGOs and First Nations
that has become established through mutual experiences and sharing of knowledge. Although
one interviewee stated ‘our relationship [with First Nations] is extremely young’, STORM is
working to create relationships with First Nations (ENGO Representative, Interview April 14,
2016). For example, in the 1990s, representatives of STORM met with Chief Dan Goose at
Scugog Island First Nation to discuss a letter he had sent to Mike Harris regarding traditional
territories. Although this first encounter led to no action, the ENGO is beginning to work again to
establish relationships. For example, STORM is currently working towards sending a letter to
Curve Lake First Nation, Scugog Island First Nation and Mississaugas of the New Credit First
Nation to have a meeting about the Coordinated Land Use Planning Review. In regards to this
meeting the interviewee stated:
‘I mean, it’s late in the game but we might as well start somewhere. And we might as well get
to know these people and start to pass some stuff along. So maybe through this process we
can begin to query that to see if we can explore that’ (ENGO Representative, Interview April
14, 2016).
This statement shows the willingness to share information between STORM and First Nations
peoples, and in that the ENGO is in the process of working to establish a relationship.
The interviewees also stated an important benefit to creating a relationship with First Nations possibly gaining endorsements. One interviewee stated that the ENGO community has shown
some interest in gaining such endorsements from First Nations, but then went further to say:
‘…before we get endorsements we actually have to reach out and talk to [First Nations].
And so, I think we see the potential of relationship building. We see the potential of having
them stand beside us, but we have a lot of work to do to actually share experiences and
knowledge. I don’t want to be seen as exploiting their special status, which if we are not
careful we will come across as. So, I think we are in the very early stages. I don’t think
we’ve done enough. We have to start moving forward with it’ (ENGO Representative,
Interview April 14, 2016).
This statement shows the fine balance of relationship building with First Nations that allows for
sharing knowledge, recognizing First Nations unique relationship with the Crown, while
simultaneously not exploiting this special status. This statement also reflects that building a
relationship between these two parties requires work and effort, and is something that could be
accomplished over time and provide benefits to all parties involved.
Currently, there is a rich literature base on Crown–First Nation relationships, and growing
literature on Municipal–First Nation relationships. Interestingly, the findings of this report point to
another emerging area for First Nations relationships with a non-governing body, ENGOs. This is
a possible further avenue for research.
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9.0 Recommendations
The review of the Oak Ridges Moraine case study and the examination of the Coordinated Land
Use Planning Review have resulted in seven recommendations that highlight the most prominent
themes of the perspectives of First Nations Peoples and ENGOs, and how these should be
incorporated in the next phases of the Coordinated Land Use Planning Review. These
recommendations include:

1
2
3	
  
4	
  
5	
  
6	
  
7	
  

• Clarify and Re-consider the Planning Hierarchy/Tiering of the Provincial Plans
• Understand the Roles of ENGOs
• Work Collaborativly with Stakeholders and First Nations 	
  
• Re-consider the presence of green energy projects on provincial plan areas 	
  
• Decolonize the ERT's Perception of Knowledge	
  
• Improve Crown Relationships with First Nations
• Define First Nations and Using Prescriptive Language

9.1 Recommendation One: Clarify and reconsider the planning
hierarchy/tiering of the provincial plans
The hierarchy of legislation and policy governing Provincial plan areas like Oak Ridges Moraine
has resulted in approvals of land uses that are incompatible with the spirit and intent of these
plans. The most commonly cited example of this is the primacy of green energy legislation such
as the Green Energy and Green Economy Act, which allows green energy projects to be
developed on the protected lands.
Throughout this report, it was found that there is confusion around the implementation, alignment,
clarity, and consistency between these plans. In order to understand the legislation and policy
hierarchy, Figure 9 was created from the standpoint of the legal documents’ power to develop
energy developments on the Oak Ridges Moraine. The Provincial Government must evaluate
whether this hierarchy meshes well with the spirit and intent of provincial plans, and if the
outcomes of this hierarchy is the development direction it desires to achieve. For example, under
the current hierarchy, the continuous approval of green energy projects on the Oak Ridges
Moraine may set a precedent, sending a signal to developers that energy projects are acceptable
on the Moraine. This could possibly result in cumulative effects from these developments. Adding
to this point, the Province must work to make the policy hierarchy clear so that these plans can be
implemented effectively and consistently within Southern Ontario.
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Additionally, the Provincial government should consider the precedent setting decision of the ERT
in the Settlers Landing Wind Park hearing where part of the appellant’s appeal was upheld due to
the ORMCP and its significant woodlands. This decision upsets the current ‘business-as-usual’
hierarchy of power of legislation and policy over the Oak Ridges Moraine, and should be closely
examined.

9.2 Recommendation Two: Support ENGOs in their work to preserve, monitor
and protect the lands within the provincial plans
ENGOs have had a prominent role in the creation of Provincial land use plans, such as STORM’s
influence on the creation of the Oak Ridges Moraine Conservation Act and Plan. As noted the
Coordinated Land Use Planning Review’s Panel report, these groups also have a strong hand in
facilitating the creation of recreational spaces, as well as monitoring the plans by collecting data,
disseminating it to stakeholders, government agencies, and for public education outreach
(Advisory Panel for the Coordinated Review, 2016). ENGOs also fill the role of a watchdog, acting
as activists to protect their vision of the plans. These activist roles can result in ENGOs having
large impacts on the provincial plans, such as the precedent setting ruling by the ERT in the
Settlers Landing Wind Park decision. Within this case, STORM played a prominent role in
influencing the ERT to rule that the development would cause serious and irreversible harm to
significant woodlands on the Moraine. This case was the only ERT ruling where a portion of an
energy project had been halted due to the ORCMP.
Considering this powerful role, similar to what is found within the Coordinated Land Use Planning
Review’s Panel Report, it is recommended that the work of ENGOs must be supported and
recognized by the Province. Additionally, efforts to work collaboratively with these groups while
making decisions about the future of the provincial plans must be seriously taken.
Attention should be paid to the relationship between EGNOs and First Nations peoples. Currently,
there is vast literature available on the relationships between the Crown and First Nations. There
is even now a growing body of literature on the relationships between Municipalities and First
Nations. This report points to the potential for relationship building among ENGOs and First
Nation communities that should be explored.

9.3 Recommendation Three: Fulfill the Duty to Consult with First Nations and
work collaboratively with stakeholders
The collaborative planning process, closely connected to Habermas’s communicative turn, where
diverse stakeholders work to make planning decisions, seems to be favoured by the Panel for the
Coordinated Review (Healey’s, 1992). Although this is beneficial – especially for including
important groups such as ENGOs – the panel often forgets to include First Nations peoples within
its framework for collaborative planning.
It is recommended that the Provincial Government consider how to incorporate First Nations
people within the collaborative planning framework, while considering the unique historical and
legal rights of First Nations peoples, and the Duty to Consult, that set them apart from
stakeholders.
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9.4 Recommendation Four: Reconsider the presence of green energy projects
on provincial plan areas
In their report, the Panel for the Coordinated Land Use Planning Review did not explicitly mention
green energy, except in regards to how the Green Energy Act works in tandem with Provincial
land use plans. This finding is disappointing, considering that the primacy of energy projects on
the Oak Ridges Moraine has been criticized within the submissions to the review process and
town hall meetings, as well as within case studies. The approval of the wind projects on the Oak
Ridges Moraine is an example of this.
This report does not question the importance of establishing and supporting green energy in
Ontario. Instead, it finds that the scale of green energy projects approved on provincially
protected landscapes is questionable. These plans were created to protect the important
ecological and hydrological features of Southern Ontario, and therefore may not be the most
appropriate site for developments. This report recommends that renewable energy within the
provincial plan areas focus on the small scale to minimize impacts to these valuable landscapes.

9.5 Recommendation Five: Decolonize the ERT’s Perception of Knowledge
Throughout this report, the incorporation of First Nations knowledge within the Environmental
Review Tribunal has been explored. There have been both successes and failures in the
tribunal’s ability to address First Nations’ concerns.
The ERT has had some strong success in its road to decolonizing its processes, such as through
holding part of the Sumac Ridge Wind Project hearing at Curve Lake First Nation’s reservation.
This action involved the ERT separating from its rigid format for participants by engaging in First
Nations culture, such as participating in a smudging ceremony, which is reminiscent of Nation–
to–Nation negotiations (Miller, 2009).
Although successes exist, the ERT still has a long road ahead before it is truly a decolonized
process. The way the ERT considers First Nations evidence must be re-evaluated to recognize it
does not conform to the expectations of Western Scientific knowledge. It should also be aware of
the fact that demanding studies, data, or personal knowledge from other wind projects to validate
First Nations evidence does not reflect either the lack of resources to produce this information, or
the fact that the knowledge of each First Nation differs from each other. Finally, the actual format
and structure of the decisions made by the ERT systematically separate the testimony of First
Nations knowledge from the knowledge of Western Scientists.
The issues outlined above are embedded within the process of the ERT. Therefore, it is
recommended the Provincial Government must open up the rigidity of the ERT and make critical
changes that reconcile the tribunal with First Nations peoples to make it a more equitable
process. Other provincial governing structures have incorporated changes to better involve First
Nations such as changes to the Provincial Policy Statement’s inclusion and definition of Cultural
Heritage Landscapes (Ministry of Municipal Affairs and Housing, 2014). The tribunal could look to
these kinds of resources to decolonize their process.
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9.6 Recommendation Six: Improve Crown Relationships with First Nations
The issue of Duty to Consult is prominent within this report. During the ERT’s Sumac Ridge Wind
Project hearing, many participants stated that they had not been adequately consulted in regards
to the project. Within the Snowy Ridge Wind Park hearing, it was discovered that the Province
took seven months to provide the proponent with a list of First Nations that may be impacted by
the project, an action required under the Renewable Energy Approvals (STORM, 2015a). These
examples of failure of Duty to Consult demonstrate that the Crown still has some work to do in
ensuring that it is performed successfully.
Although it could not be determined through this report’s analysis if the Crown used Nation – to –
Nation negotiation in the Coordinated Land Use Planning Review, it is important to note that this
method should be used when engaging First Nation communities. This gap in knowledge
represents an important area for future research.
It is recommended that the Province must work to ensure it completes its Duty to Consult
effectively within a reasonable timeframe. It must also strive to negotiate with First Nations
peoples throughout the Coordinated Review Process in a Nation–to–Nation process.

9.7 Recommendation Seven: Use a decolonized approach to ensure First
Nations are referred to correctly and consistently throughout the provincial
plans and their associated legislation
The Coordinated Land Use Planning Review should be seen as an opportunity to create a
consistent definition of First Nations that acknowledges their unique historical and legal
relationship with the Crown. Currently, the legislation and policies of the Provincial land use plans
does not accurately reflect this reality, often referring to Aboriginal peoples as stakeholders or
public bodies.
Therefore, it is recommended that the Coordinated Land Use Planning Review takes this
opportunity to better define First Nations people in a consistent manner that acknowledges their
unique status.
The Review should also consider using more prescriptive language when discussing how the
Province, Municipalities and proponents work with First Nations peoples. Addressing policy
wording that allows for these bodies to vaguely interpret the amount they interact with First
Nations peoples does not facilitate effective interactions between these groups. Therefore, the
Province should reconsider the wording within its policies such as the Greenbelt Plan and the
Renewable Energy Approvals to address this issue.
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10.0 Conclusion
	
  
This research has examined the implications of renewable energy project approvals on the Oak
Ridges Moraine and their impact on the Coordinated Land Use Planning Review through the
perspectives of First Nations and ENGOs.
Through this report, a hierarchy of policy and legislation power over renewable energy
developments on the Oak Ridges Moraine has been established. Through this analysis, it was
concluded that policy related to green energy, such as the Green Energy Green Economy Act,
have greater power than the Oak Ridges Moraine in controlling the establishment of renewable
energy projects on provincial plan areas. These findings brought to light questions about the spirit
and intent of the provincial plans, and whether this hierarchy is desired within the provincial
planning landscape.
This research established a deeper understanding of the recommendations of First Nations and
ENGOs within the Coordinated Review, and examined whether these statements were reflected
within the Advisory Panel of the Coordinated Review’s recommendations. ENGO voices were
analyzed for their recommendations; however First Nations recommendations were difficult to
find. This could have a variety of meanings. It could mean that the Province is working Nation–toNation with First Nations peoples to determine their needs within the Review.
This research has also provided further insight into the arguments of First Nations and ENGOs in
regards to preventing renewable energy projects on the Oak Ridges Moraine, and the impact
these arguments had on ERT decisions. This was completed through reviewing ERT hearing
documents and by interviewing ENGO representatives. This research recognized the efforts by
the ERT to decolonize its process; however, this Tribunal and the Provincial government have a
long way to go before these processes are reconciled with First Nations peoples. In addition, it
has identified a precedent setting case on the ERT’s decision in its Settlers Landing Wind Park
hearing decision, where the Oak Ridges Moraine Conservation Plan’s spirit and intent won-out
over energy projects.
Through document analysis and interviewees with key informants this report has aimed to offer
insight into the Coordinated Land Use Planning Review and its relationship with First Nations and
ENGOs. It also worked to provide recommendations to the review process so that identified
issued can be addressed as the Review moves forward to its next phase.

10.1 Limitations of the Research
There are a number of limitations within this research that must be acknowledged. These
limitations include a lack of access to documents, a small number of interviewees, no First Nation
interviewees, no green energy industry or government representatives, as well as time
constraints.
The first limitation of this research is that the researcher could not access specific documents due
to a lack of transparency within the Coordinated Land Use Planning Review. As the Review
accepted recommendations submitted by various groups to the on-going review process, the
researcher wished to access these documents, which the Environmental Registry website listed
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as ‘part of the public record’ (Environmental Registry, 2015). As these documents should be
accessible to the public, the researcher requested to review them by e-mail with the contact listed
on the Environmental Registry website. However, the researcher received an answer that this
information would not become accessible until after a decision notice had been made. This lack of
transparency resulted in the researcher relying on documents that were publicly accessible via an
internet search, and on the final reports from town hall Meetings and the Advisory Panel to the
Coordinated Review’s final report. Therefore, it is possible that some submissions may have been
missed. To see the e-mail received by the researcher from the Environmental Registry see
Appendix A.
Another constraint on the research is the small number of interviews used to gather data as well
as validate findings in previous methods. This being said, it should be acknowledged that
interviewees were not ‘cherry picked’, but chosen purposefully, as is recommended in the work of
Dunn (2010). The individuals that were interviewed have technical knowledge of the Coordinated
Review and the ERT hearings of Sumac Ridge Wind Project, Settlers Landing Wind Park, and
Snowy Ridge Wind Park on the Oak Ridges Moraine.
An additional limitation is that this study did not involve any interviews from First Nations involved
within the Environmental Review Tribunal hearings, or those involved within the Coordinated
Review. Gaining First Nation participants was attempted by the researcher, however did not come
to fruition. Although every effort was made to incorporate documents about First Nation
involvement in both the ERT hearings and the Coordinated Review, there are considerable gaps
in the knowledge that must be further explored.
Industry and government representatives were also not interviewed within this research, resulting
in another limitation to its findings. Information gathered from these two key groups would have
provided a more complete picture of the realities of developing green energy projects on
protected landscapes. This being said, due to time and budget constraints the researcher was not
able to communicate with these groups.
The final constraint on this research is temporal in nature. There is only a limited amount of time
available to the researcher to collect and analyze data. Therefore, it is outside of the scope of this
research to include the entire review process. It instead focuses on Phase One, which involved
gathering feedback and recommendations on the plans included within the review from a variety
of sources.

10.2 Recommendations for Further Research
Due to the fact that the scope and scale of this project are quite large, there are many possible
avenues for future research. For example, this research pointed to the beginnings of ENGO–First
Nation relationships, a topic that has not been explored in the literature to the same extent as
Crown–First Nation Relationships, or even Municipal–First Nation Relationships (Fraser and
Viswanathan, 2014; McLeod et al., 2014). As stated in the limitations of this research, more
research must be done on the First Nations perspective of the Coordinated Review and whether
consultation was completed in a Nation–to–Nation format. Also research on how the ERT could
work towards decolonizing its structure is another avenue for future research.
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This research could be taken further to explore the impact of other groups such as local
municipalities or local residents. Local groups and residents had a vocal and strong presence
within the case study on the Oak Ridges Moraine. Further research could analyze how legislation
and policy weakens the voices of these individuals by putting decision-making power for green
energy in the hands of the Province at the expense of the local level.
Another avenue may be exploring the final outcomes of the Review Process, as at this point in
time only phase one is complete. This long-term analysis of the Coordinated Review would show
if the impacts of ENGOs and First Nations changed within the second phase of the review.
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Town of Richmond Hill

•

Town of Whitby

•

Town of Whitchurch – Stouffville
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•
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Town of Whitby Website.
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•
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•
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Bruce Trail Conservancy. (2015). Submission to the Province of Ontario’s 2015 Coordinated Land
Use Planning Review. Retrieved from
http://brucetrail.org/system/downloads/0000/0859/Bruce_Trail_Conservancy_Coordinated_review
_submission_-_May_28__2015.pdf.
Environment Hamilton (2015). Letter to the Coordinated Land Use Planning Review. Retrieved
from http://environmenthamilton.org/view/upload/350.
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http://www.savengforest.org/LandUsePlanningReviewfromUsher21My15-s.pdf.
Oak Ridges Moraine Foundation. (2015). Official submission of the Oak Ridges Moraine
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from
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•

Ontario Nature

•

Ontario River Alliance

•

Quality Urban Energy Systems of Tomorrow (Quest)

•

Sustainable Prosperity

Ontario Nature. (2015). Re: EBR: 012-3256: Coordinated Review of the Growth Plan for the
Greater Golden Horseshoe, Greenbelt Plan, Oak Ridges Moraine Conservation Plan and Niagara
Escarpment Plan. Retrieved from STORM.
Ontario River Alliance. (2015). Letter Ministers McMeekin and Mauro, Mr. Crombie and Review
Advisors. Retrieved from http://www.ontarioriversalliance.ca/wp-content/uploads/2015/06/201505-FWF-Land-Use-Review-Submission.pdf.
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http://www.sustainableprosperity.ca/sites/default/files/publications/files/ON%20Growth%20Plan%
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First Nations
•

Mississaugas of the New Credit First Nation
Mississsaugas of the New Credit First Nation Infrastructure and Development Council. (2015).
Public minutes: April 6, 2015. Retrieved from
http://www.newcreditfirstnation.com/uploads/1/8/1/4/18145011/i&d6apr15.pdf.

Government Reports
•

Town Hall Meetings on the Coordinated Land Use Planning Review

•

Report from Advisory Panel on the Coordinated Land Use Planning Review

Lura Consulting. (2015). Coordinated land use planning review summary report on town
hall meetings. Retrieved from http://www.mah.gov.on.ca/AssetFactory.aspx?did=11126.

Advisory Panel for the Coordinated Review. (2016). Planning for health, prosperity, and
growth in the Greater Golden Horseshoe 2015 – 2041: Recommendations of the
Advisory Panel on the Coordinated Review of the Growth Plan for the Greater Golden
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Niagara Escarpment Plan. Retrieved from
http://www.mah.gov.on.ca/Asset11110.aspx?method=1.
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Appendix C: Documents Analyzed from the ERT Document Analysis
Sumac Ridge Wind Project ERT Hearing
•

Environmental Review Tribunal Decision
Cham Shan Temple v. Director, Ministry of the Environment, 2015 Environmental
Review Tribunal 13-140, 13-141, and 13-142.

Settlers Landing Wind Park ERT Hearing
•

Environmental Review Tribunal Decision

•

Submission by Save the Oak Ridges Moraine

Settlers Landing Wind Park Opposition Corporation v. Ontario (MOECC), 2015
Environmental Review Tribunal 15-037.
Environmental Review Tribunal. (2015). Case 15-037 Decision order. Retrieved from
ERT website.
Save the Oak Ridges Moraine. (2015). Save the Oak Ridges Moraine Coalition
submission to the Environmental Review Tribunal: Case Number 15-037, Settlers
Landing Wind Park, July 23, 2015. Received from a STORM volunteer.

Snowy Ridge Wind Park ERT Hearing
• Environmental Review Tribunal Decision

Snowy Ridge Opposition Corp v. Ontario (MOECC), 2015 Environmental Review
Tribunal 15-053.

• Submission by Save the Oak Ridges Moraine

Save the Oak Ridges Moraine. (2015). Save the Oak Ridges Moraine Coalition
submission to the Environmental Review Tribunal: Case Number 15-053, Snowy Ridge
Wind Farm, August 24, 2015. Retrieved from STORM volunteer.

•

Notice of Appeal from Appellants

•

Submission from Anthropologist

•

Submission from the Director of the Ministry of Environment and Climate
Change

Eric K. Gillespie Professional Corporation Barristers & Solicitors. (2015). Notice of
Appeal. Retrieved from STORM volunteer.
Morton, K. (2015). Participant statement. Retrieved from volunteer at STORM.

Director, Ministry of Environment and Climate Change. (2015). Written closing
submissions of the Director, Ministry of Environment and Climate Change. Retrieved
from volunteer at STORM.
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